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GENERAL INTRODUCTION. 


PftBUMINArV 

The eiibstanti^e law of t)a^ country <lefine« tie nsht^, duties and liabilities, L\ldei 
the ascertaimncnt of which is the purpose of e\cr\ judicial proceeding The 
Criminal biaiich of that law is contained in tbe Indian Penal Code, as also in law 
various special and local laws dealing with the subject The substantiae Cnil 
law of India has not as \et been codified GencraUi speaking, it ii to be found 
in various Acts of the Indian Legislature, in the English Statutes extending to 
India and in the personal law of the Hindus and Muaialmans In ca^cs for 
which no special provision exists, the Courts an. enjoined to act according to 
justice, cquit) and good conscience Adjective law defines the pleading pro- 
cedure and proof b) wbicb the substantive law is applied in practice It is the 
machmerj bj which that Kw is set and kept in motion Thu rules relating to 
pleading and procedure are contained m the Civil and Cnnunal Procedure Codes 
Proof, the remaining branch of adjective Kw, logically defined is the sufficient 
reason for as«enting to a propoMtion as true (I) Practicall} considered, it is 
the establishment of facts in issue (ascertained in each particular case by the 
pleadings and settlement of issues) by proper legal means to tbe satisfaction of 
the Court (2) This is done by the production of evidence, the law relating to 
which IS to all Icgvl practice what logic is to all reasoning, whatever subject it 
may be concerned about Accurately speakmg, the terms proof ’ and ‘ en 
dcnce ’ are distinguished in this that proof is the cflcct or result of evidence, 
while evidence is the medium of proof (3) The ficts out of which the nabts 
and liabilities arise must be determined correctly lacts which come lo quiation 
m Courts of Justice arc enquired into and detemuned m prcci eh the same way 
as doubtful or disputed facts are enquired into and determined by men in gtntral, 
except so far as positive law has interposed with rule« to secure impartiality and 
accuracy of decision or to exclude eoUattral mischief likelv to result from the 
investigation (J) Sonic portions of tbe law of Evidenn, «uch as ibo e wLieb 
deal with the relevancy of facts, are intimatelr connected wnth the whole theory 


(1) Wharton F\ 5 1 trf Cr Ev | 2 arc effective tor the tor »bich ttej 

(2) Best E\ S 10 were enacted or are recessary cf 

(3) lb course arolhcr <;jcs*iob 

(4) Jb^ i 2 Wlielher all these rules 
\y. LL 


I 
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ol human knowledge and with logic as applied to human conduct (1) Other 
rules are of a technical character designed to secure the objects mentioned or 
are based on principles of general polici 


Meaning ot 
term E\I 
denee ' 


The ambiauity of the word “evidence’ has gi%cn nse to \aning defini 
tions Bentham u«ed it in its broadest sense when he defined it as “an} matter 
of fact the effect, tondenc}, or design of which is to produce in the mind a ptr 
suasion affirmative or dicaffimatnc of the existence of some other matter of 
fact ”(2) It IS, however, clear, that the term av used in municipal law must 
have a tci} much more limited meaning It is manifest that every fact some 
bavnng, it mav be, hut the vet} “lightest heanne on the is®ue, cannot be adduced 
' some limit to the facts wluch may 

nd of litigation (3) The great bulk, 
consists of negative rules deeJanng 
idence “(4) In its legal ard most 
general acceptation, “evidence” has been defined to include all the means, 
exclusive of mere argument, by which an} alleged matter of fact, the truth of 
which IS submitted to investigation, is established or disproved to the satis 
faction of the Court (5) According to the concise definition of the California 
Code, “ Judicial Evidence is the means, sanctioned b} law, of ascertaining in 
a judicial proceeding the truth lespcctuig a question of fact ”(C) 


Judicial evidence is thus a species of the genua “ evidence,” and is for the 
most part uothingjnore than natural evidence, restrained or modified h} rviles 
of positive law (7) A law of evidence properly constructed would be nothing 
less than an application of the practical cxpcnonce acquired in Courts of I aw 
to the problem of enquiring into the truth as to controverted questions of 
fact (8) The law of cvndence (which is contained main)} m Act I of 1872) (9) 
determines how tlic parties ore to convince the Court of the existence of that 
state of facts which according to the provisions of the substantive law, would 
establish the existence of the nght or liability which thc^v allege to exist (10) 
This law, in so far os it is cor - * / unded, 

in the words of KoUc, B what, 

abstracted]} considered is e ispute, 

and of what is practicable - jears, 

instead of sixtv or sevect}, fc came 

into tliipute li all matters v , , verally 

gone into , and cnqmncs earned on from month to month na to the truth of 


(1) Steph Introd 1 2 The same 

iramed author (Dig *0 itateil that Chief 
Haron Gilbert s work on the Law of Evi 
deoce (1756) the fr»t of the recognised 
English text books on (be subject is 
founded on Locke s Essar much as hit 
own work is founded on Mills Logic 

(2) Rwith Ju<L Et 17 

13) Pur Jones Er^ 1 1 

(4) Slrph Intfoil these rules are 
closelj connected with the institution of 
trial by jury iff Thayers Cases on 
Eridenee 4 and Thayer'a rreJiraiOary 
Treat te rn Fvideece at the Cotugon Law 

I art I Derelorment of Trial by Jury, and 
rrr L/ri Manifield In the Erri/ry / rrroge 

CoJf 4 Camp 414 

(5) I Treenleaf Et, | I Best Et^ 
I U r ly t Sirpb Introd 7 as to the 
drf n t on oi Che word «/ ar/d in tAf Met 


see 'Soles to s 3 foil See also ‘Viejh 
Die act 1 Ta>lor Ev 8 1 and the 
lefin t on p len b> I rof Thayer in his Cases 
on I I deuce p 2 

(6) Csl CcMle s 1823 See observations 
on the defn tions piien in the California 
Code (which are sa d to express and typif/ 
the jud cial senlin ent of the American 
Jud c ary) in Rees General Principles of 
the Ijw of 1 \i lence p 9 

(7) Rest E\ II 34 79 

(8) 'Speech in Council of the Iff"- 
Mr Stephen Oc^elle ef Ini a ]8lh April 
l8 1 I 42 ( I xira Supplement) 

(9) Other Acts also eonia n proTiilcni 
relating to oidmce as to Chit see t 2 

fOJt 

(101 ‘Jirih intre-f 10 

(II) In the Mtierney General v // uA 
eeet 7 1 »eh, 91 105 
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€\er 5 thing connected vath it I do not say how that would be , but such a 
course is found to be impossible at present ' (1) 

Rules respecting judicial evidence may he generally divided into those N\ hat the 
■ ’ ’ ’ ’ to ^ proved, and those relating to the ^aenccMer- 

• It has hcen said that there is but one mines 

^ the nature of the case aviU admit (3) 

This rule does not require the production of the greatest possible quantUi/ of 
evidence, but is framed to prevent the introduction of any evidence wkeh 
raises the supposition that there is better evidence beluud, in the possession, or 
under the control, of the part} , by which lie might prove the same fact The 
two chief applications of this principle are as follows (a) With regard to the 
quid probandum, the law requires as a condition to the admissilnlity of evidence 
(either direct or circumstantial) on open and ustble connection between the 
pnncipal and evidentiary facts ( 1) If the belief in the prmcipal fact which is 
to be ascertained is to be after all, an inference from other facts, those facts 
must at all events be closely connected mth the principal fact in some of 
certain specific modes (5) This connection must be reasonable and proximate 
not conjectural and remote This, which is the tbeor} of relevancy, is dealt 
with m the first Part of the E\ndence Act (6) The first question therefore which 
the law of evidence should decide is what facts are relevant and may be proved 
(6) "With regard to the modus probandi, the law rejects dcnvative evidence 
such as the so called ‘ hearsay c\ idencc (7) and exacts original cndence, pre 
Bcnbmg that no evidence shall be received which shows on its face, that it only 
derives its force from some other which is withheld (S) In other words, the 
best evidence must bo given If a fact is pto\ed bv oral evidence it must be 
direct , that is to sa}, things seen must be deposed to by some one who says be 
saw them with his own eyes things heard bv some one who 8a}*s h“ beard them 
with his own ears (9) , and original documents must be produced or accounted 
’ ’ ' ‘ In addition to 

ion of the law of 

• ^ * allegations, but 

It will be sufficient if the substance of the issues be pros ed Tlie rights of parties 
htigatmg must be determined secundum alkgaia et probata (according to wbat 
is averred and proved) This rule has not been incorporated in the Act, as it 
is one, strictl} speahing, rather of the law of procedure proper than of 
evidence (11) 


(1) See also R v Parbhvdas 11 Bom 
II C n 91 (1874) (vr WesJ J One 
of the oljects of a law of evidence is to 
restrict the insestigations made by Courts 
within the bounds rresenbed by general 
convenience As to the utility of the 
rules see Best Ev S$ 35 ei icq Field 
Ev 13 cl seq sanctions Best Ev 
SS 16 et seq securities for in^iir ng 
veracity and completeness of evidence 
tb 51 54 et seq 100 

(2) Best Ev 5 111 Mr Stephen said 
in his above mentioned speech of the ISth 
April 1871 — The mam feature of the 
Bill cons Sts in the distinction drawn bv it 
tetiieen the re/rtanej of facts and the mode 
of fronng relevant facts" 

(31 I er lori Hard icke lb •• 
OniicliHHd V Barter 1 Atk. ’1 4‘> <?ee 
Ra lalakshfit \ Snanotha 14 M I A 570 
SeS (1S‘2> Bo’'00 Bodhnara n v Cabev 

Omrao 13 M I A 519 527 (1870) s c, 
15 W r lie Baheo Cunpj i ershad 


\ Baboo Inderjxi 23 U R 390 P C 
(1875) \tol eema Chtntder v Poomo 
11 W R 165 167 (1869) . 

D nanioyi Debt v Luehmtl-ut 7 I A 8 
^s to the meaning of the rule see Norton 
Ev 69 Best Ev pp 70 73 87 83 

91 93 96 215 216 89 43! 434 416 
275 489 251 252 Steph Inlrod 3 7 

(4) Best Et 55 90 38 

(5) Gasette of India I8th April 1871, 

(6) T fost Introduction to Ch II 

(7) See Steph Introd 4 6 , Best Ev^ 
!5 49S 112 

(8) Best Ev 5 9 Doe d B eUb v 
LanzMd 16 M L \\\ 497 , Doe d Gilbert 
\ Ross 7 M & W, lO’ 106 . i/a dormetl 
\ Evans 11 C B 930 942 

(9) t ss. 59 60 tost 

(10) t ss '9 61. $4, ton 

till iee ca<es cittd in Field Ev, 
J • 369 
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INXRODOOTIOS 


The law of evidence thus determines — (a) The rele\anc}' of facts(I) or 
what sort of facts may be pro\cd m order to establish the existence of the right, 
dut}, or Lability defined by substantue low (b) The proof of facts(2) that is 
what sort of proof is to be given of those facts (c) The production of proof of 
relevant facta(3), that is, who 13 to g«e it and how it is to be giien , and the 
effect of improper admission or rejection of e\idence(4) {see post) 

The sufBciencj of c\ndence must be distinguished from its competcnci 
By competent evidence is meant that which the very nature of the thing to be 
proved requires as the fit and appropriate proof in the particular case such as 
the production of a writing where lU contents are the subject of cnqmr) Br 
satisfactor) , or, as it is also called, sufficient, evidence is intended that amount 
of proof which ordinanlj satisfies an unprejudiced mind beyond reasonable 
doubt The circumstances which will amount to this degree of proof can never 
be previously defined , the only legal test of which they are susceptible is their 
Bufficiencj to satish the mind of an ordinary man, and so to consunce him that 
he would ^ enture to act upon that conviction in matters of the highest t oncern 
and importance to his own interests (5) The effect of evidence, considered 
from the point of ^^ew of the weight which should be attached to it, cannot be 
regulated bj precise rules as the adnussibiht} of evidence may be (C) For thc«e 
reasons considerations upon the sufficiency oC evidence have no place in the Act 
Suffldency The weight of c\idencc cannot be regulated by precise rules as the admissi 

or Eviacnec of cMdence may be(7) it depends on rules of common sensefS} and the 

veight of the aggregate of many such pieces of e\ndencc taken together is \cr> 
much greater than the sum of the weight of each such piece of evidence taken 
scparatcl) (0) The Draft Bill contamed the following section which though 
it was not thought necessary ‘ * * *r» 1 

* when anv fact is heremafi 
indicate in anj way the 

being a matter solely for tut uisutuun t ^ 

Commissioners, m the second paragraph of their Draft Bill said ‘ Whenever 
anj cvndencc is said to be admissiWe, it is not meant that it is to be regarded 
ns conclusive but only that tho weight, if any, which tho deciding authority 
maj consider duo, shall be allowed to it ” In this connection a few dicta of 
general apj lication may be here cited A^Ticn one witness deposes to a certain 
fact having occurred, and another witness stating that ho was prei nt at the 
same time denies that any such fact took place greater weight other things 
being equal is to be attached to the witnc<»3 alleging the affinnativ u (10) Upon 


(1) CMdence Act Parti v pait s 3 
and lotroduct on to Chapter II 

(2) nvidence Act Part II r Borland 
Introduction to Part II 

(J) Evidence Act Part III are Intro- 
duction to th t Part Poll 

(4) Steph Introd II 

(5) Crcenlenf Ev I 2 

(6) Sec rarquharton \ h 

Sn L R, 501 503 (1871) Lord Adioeatt 
V Lord Vlantyre L R-. 4 App Ca» 792 
K V tfaJJiKb Cr 21 V\ R, Cr, 13 19 
(18 4) Tonnietid v StrBnzroom tf \e». 
33J JJt Ohtyrit/ V lioinxbroit L R 
2 H U 837 I fit 1 I 61 

(*) ! orq^hjrtcn \ Diarkanatk 8 

B U R^ sot 508 (18'!) C«t Er- I 81 
(8) l^d tJtaroit > Lord Uljtljre 

I_ It, 4 Apr Cat ‘9’' per Lord Btaclbum 
“her m eviJmee anl drawmc 

InfcTtncei fro-n It there can Le aa eatsoo 


Pach ease presents its own peculiarit es 
and common sense and shrewdness must be 
brouslt to betr upon the facts elicited in 
etery case — nh c/t a Judge of fact m th t 
counir} ! scharK ng the funct ons of a j r} 
in I Rcland hat to we ch and decide upon 
/r \ UaJAub Cn 21 W R. Cr 13 19 
(1674) Th s ineonsen cnee sayi I^rd 
ridon in TVtirrnd v Sirengroom (6 \ es, 
333 334) belongs to the adminiitraticm 
of jutt ce that the m nds of d gerent men 
will d Her upon the resu t of the evidence 
wb eh may lea I to d /lerent dec » ont u'^n 
the same cate Ser alto remarks of Lord 
lllackburn in O fJorir v /fal nr brefe L. R 

2 If U 83’ 

(9) Lord /Id oeal/ y Lord Dlanljrf 
lufra ’92 

(10) l)t j I triad V Drtf* Si»tA 

3 M I A 34* 357 (ISI4), s c, « W R. 
(P C) 55 Will* C re. Ev, 290 
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general principles affirmative is better than negative evidence A person 
deposing to a fact 'which he states he saw, must cither speak truly, or must 
have invented his story, or it must be sheer delusion Not so with respect to 
negatue evidence , a fact may have taken place m the very sight of a person 
who may not haie observed it and if he did observe may have forgotten it ”(1) 
As a general rule, ’ ’ numbered (2) More weight 

should be attacht ‘ acts than of their alleged 

words which are ^ uted (3) A Judge, however, 

cannot properly veigh evidence who starts inth an assumption of the general 
bad character of the prisoners (4) 

The Act in many of its sections leaves matters dealt uith thereby to the 
discretion of the Court (5) “ Discretion, when applied to a Court of law, 
means discretion guided by law It must be governed by rule and not by 
humour It must not be arbitrary, vague, and fanciful, but legal and 
regular ”(6) “ In using a judicial discretion, the Courts haie to bear in mind 
not only the Statutes, but al«o the great rules and maxims of the hw, such, 
for example, as those of logic or evidence, or public policy The right discretion 
13 not ectre quul nt justuni, but setre per Icjjciji, as Coke insisted (T) ’ 

The English sjstem of Judicial evidence is comparativelj of yen modern 
date (8) Its progress is marked by the discarding of tlioac restnctions of scbolas 
tic jurisprudence which firstlj compelled much that was material to be excluded 
from the issue and then when the issue was thus arbitranl} narrowed shut out 
much evidence that yvas relevant and attached to the eyidcncc rcceiycd certam 
arbitrary valuations yvlucb the Courts ncre required to apply fO) The progress 
has, as m all cases of legal reform, been a slou one (10) But it has been said 
in England, where the traditional theories still possess some strength, that 
artificial rules upon matters of eyidcncc arc better avoided as much os 

” ' ' that, with a few exceptions on the ground 

V light on the disputed transiction is ad* 
be regarded as being itself an apphcation 
cl these principles “ Under the Evidence Act adnussibibtj is the rule and 
exclusion the exception, and circumstances which under other systems might 
operate to exclude are, under the Act, to be taken into consideration only in 
judging of the yalue to be alloyyed to c\idcnce yvbcn admitted ’ (13) Accord* 
ingl), y\bcrc a Judge is in doubt as to the admissibility of a particular piece 


(1) lh« pas<age in <}uotaiion marks is 

fer Sir H Jenner in Clioii bers v The 
Queens Proctor 2 Curt 415 434 see 

also Jl’iIJumj \ Hall 1 Curl 606 

(2) Sec notes to s 134 /'oil 

(3) Mccr Usdoollah v Dceby Iitaman 
1 M I y 42 43 (1836) 

(4) R V Aafu 3/<i; 7 W R Cr 103 
(1867) see (urther notes to s 165 post 

(5) Sec ss 32 33 39 58 60 66 73 

86 8S 90 114 IIS 135 136 142 148 
150 151 154 156 159 162 164 166 

(6) Per lx>rd Mansfield in II like s 
ease 4 Uurrough s Rep 2539 cited in 
Harbans Sahat \ Bhairo Pershod 5 C 
259 265 (1879) 

(7) R V Chagan Da\arani 14 D 331 

344 352 per JarJine J (1890) Best 

Cl i 86 

(8) Best 55 109 110 «ce 

riiillniores History and Principles of the 
Ijiw of rxuience (1850) pp 122 et seg 

(9) Wharton Pi 5 5 

(10) Se« remarks of Lord Coteridce 


C J in DIake ^ Albion Life Assurance 
Co 4 C P D 109 (1S78) In any 
but an Cnglish Court and to the mind of 
anv but an Enclisb lawyer the controiersy 
uhether Ibis etidence is or is not evidence 
which a Co irt of J istice should receive 
would seer) I think supremely ridiculous 
because every one would say that the 
evidence was most cogent and material to 
the plaintiff s claim 

(11) Per Wills J m Hennesty v 
Unski L R. 21 0 B D 518 (18SS) 

(12) Per Lord Colendge C J in Piste 
V 4lbt<m Life Assurance Co, L. R, 4 
C P D 109 (1878) addins — Not cf 
course matters of mere prejulice not 
anythms open to real moral or icei t'« 
objection but all ihinss which fairly iLrow 
liqht on the case** 

tl3) R \ Mena Puna 16 I! /> | Or 
(1892) per Jard ne, J, tit rg 
Lhnnder Miner and Fitld )) , 
cases Cited post 
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o£ evidence, he should declare m favour of admissibility rather than of 
non admissibility (1) The pnnciple of exclusion enacted b\ the Hftli section of 
this Act should not be eo applied as to shut out matters which may bo essential 
for the ascertainment of truth (2) The Pnvy Council in Amca-oomsia hhotoon 
\ Ahedoontssa A/ aJoo>i(3) said “ Objections made with the \ievv of excluding 
CMdence art, not receued with much favour at this Board *’ But it must not 
be a<»suroed cither that all technical rules are unnecessary , or that all the rules 
of evidence are technical It may be safclj asserted that the enforcement 
of most of such tcchmcal rules as are contained in this Act is necessary, and 
that manx other rules possess uo element of technicality whatever Thus as 
the Judicial Committee have also obscr\cd “ It is a cardinal rule of e\idcnce, 
not one of technicality hut of substau ‘ ffom, 

that where written documents exist, o best 

cMdencc of their own contents ’ (4) Iduced 

than those co\crcd by what is technically known as ‘ the best evidence ' ruk 
The Act would haxe been better had it not attempted to define what is 
Evidence and had limited itself to a declaration of what is not ndimssiblc Id 
that case all that was probative would go m ivithout discussion unless the 
objector could sliovi that it was forbidden by the provisions of tlio Act 
j[*slori of The English rules of cxidencc were always followed m the Courts established 

In Boyul Charter in the Presidency Towns of Calcutta Madras and Bomb'll 

this countra Such of these rules ns were contnincil in the Common and Statute law winch 
prevailed m England before 1726 were intrixluccd In the Charter of that year , 
some others "ore rules to be found m subsequent Statutes expressly extended 
to India , nliilo others, agim had no greater oufhontv than that of use and 
custom (0) In the Courts outside the Presidency Towns no complete rules of 
evidence were ever laid down or introduced by autliority (C) The law on this 
subject rested m a state of groat indcfinitcncs.s In the 1 ull Bench decision 
of the Calcutta Ilich Court in the case of the Queen v l\hjroo\ah{l) derided m 
1800, It was hold tliat the English law of evidence was not the Uw of tlio 
Mofiissil , that at that time the Mahommedan criminal law, including the Muhom 
mcilan law of evidence, vvas no longtr the kw of the coimtrv, and that li\ the 
abolition of the Mahommedan law, the law of England vvas not established m 
its place The Alofussd Courts were thus not required to follow tlio 1 nglish 
law, although they were not debarred from following it where they regarded 
it AS the most equitable 

The first Act of the Governor General m Council w Inch dealt w ith cv hIc nee 
strictly so called, was Act \ of J835, which applied to all the Courts m British 
India and dealt with the proof of Acts of tho Govemot GeTtx.Ta\ in Eoi«ici\ fSy 
This was followed by eleven enactments passed at intervals dunng the next 
twenty years, which cfTeelcd vanoiis small amendments of the law and applied 


(1) Tht C^UfetCr of Corotht-ltr y 
PaUtdhon 12 A 26 (188^) 

(2) R V JbJulUh 7 \ AO (I8SS) 
Jtt ebiervalioni of the Hot) Mr Maine in 
movinir the reference of the I vlilmce 11 II 
to Committee Anfihinfr 1 he a capneiou* 
admin itrat on nf the law ct evidence was 
an enl tut ii would l< an e<iaa1 or 
perhat'S even a crealer evil that such airiet 
rules of evi fence ahoul I te enforcol as 
praetieallr I leave the Court sritbout the 
ma'eruU for a decision 

<3> 23 W R, 20S 20'> P C (18*5) 

(4) D Pr*'i r fioj Lyehmtfyt 

? I A, f IS (It 9) 

(5) fiel) I 15 VV h ttey *ttol>es 


Vtifclo In lian Ccxies \ ol II 812 See 
Reporl nf Ijw Comm wioneri 

{C) Kesulali ni male Ijetween 1793 and 
1834 containei] a few rules others were 
derive’I from a vaRVie cuvtomirjr law of 
evilencr pvrtljr drawn from the Iledara 
an! tie Vlahommedan I-aw Ofeer* , 
others from Tnclih test l>ooVs Whitley 
*'toVe« II 813 813 and are Vet XIX 
of 18S3 

(*> II L R Xup \ol Arp M * C.. 
6 V\ I tr^ 21 Iiell I t Ifi 18 

\Vh I ejr '«lokcs lyfra and see R r 
Aa'w/t unit 6 flam II C R Cr 4? 
(IP ’) 

(8) Whitley ^Ickes. II 8l3 
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to the Courts m India several of the reforms id the law of evidence made in 
England (1) In 1855, an A.ct was passed(2) for the further improvement of 
the law of e\ idenco, which contained man} provisioiis applicable to all Courts 
in British India (3) These provisions were repealed and re-enacted with certain 
modifications and alterations bv the present Act While, therefore, within 
the Presidency Towns the English law of evidence was in force, moified by 
certain Acts of the Indian Legislature of which Act II of 1855 was the most 
important , the Mofussil Coutt« on the other hand, had, down to 1S72 hardly 
au\ fixed rules of evidence save those contained in Acts XIX of 1853 and II 
of 1855 (4) Before and eien for some time after 1872 the lai character of the 
evidence in the Jlofussil Courts was the subject of frequent judicial comment (5) 
To remedj this unsatisfactorj (6) state of the law a Draft Bill was drawn up by 
Her Majesty a Commissioners and introduced by Sir Henry Summer Maine 
then the Legal Member in Council This hrst Draft Bill did not, however 
meet with approval A new Bill was therefore prepared by Sit James Titzjaracs 
Stephen which was ultimately passed as Act I of 1872 (The Indian Evidence 

India (7) 

' n on a re* 

ergo from 

that law (8) Together with certain Acts saved bv(9) or enacted subsequent 
to it, this Act contains the law on the subject of evidence now m force m British 
India (10) 

It has been said that with some few exceptions the Indian Evidence Att 
was intended to, and did, in fact consolidate the English law of e7idence(ll) , 


(1) Jb Act XIX of 183? (abolished 
incompeteney by reason of conviction) 
Act V of 1840 (affirraations) fee also 
Acts XVIIl of 1883 s 9 VI of 1872 , 
X of 1873 Acta IX of 1840 VII of 1844 
(incompeteney by reasons of crime or 
interest) XV of 1852 (compeienes of 
parties and Vther matters) Act XIX of 
1853 extended several of these reforms to 
the Civil Courts of the East India Company 
in the Bengal Presidenc) 

(2) Act II of 1835 As to this Act 
see /? v Copal Doff 3 M 271 252 

(3) Tl e following Acts were sub$e<iuenl 
ij passed \ of 1855 (Attendance of 
Uitnesses) VIII of ISS9 (Civjl Proce- 
dure contained like the present Code 
provisions as to witnesses) XXV of 1861 
(Criminal Procedure contained provisions 
as to witnesses confessions pohce-dianes 
e'cannnstion of accused and Civil Surgeon 
reports of Chemical officers and dying 
declarations which have been reenacted 
in the present ^ct or in the present Code) , 
\\ of 1S69 (evidence of prisoners) see 
\\hiile> Stokes 817, 

(41 Whitle) Stokes 817 Pield Ev 
17 18 19 Report of Law Comtnis 
s oners 

(S) Set ol ser ations in iniJe Kajaba 
V P I t oM o 7 M I A 128, 137 
(1858) sc 4 W R P C 121 , fferre 
hiir Ucjitmdar X Cl urn Ma/fiee 22 R 
355 356 357 (18 4) fiaragunij' v 

I iiga >10 9 M I A 90 (1861) s c 1 
W R P C 30 Cujjii tail v Fatte/i Lott 
6 C 193 (1850) 


Even 3$ late as 1631 Stuart C J bad 
cause to complain Pbiil JCuer v 5iir;0n 
Pende) A A 249 250 

(6) See remarks of Privy Council m 
Buimaree Lai v Metarajah Ilelnaratn, 
7 M I A 148 168 (1658) sc 4 \V R. 
P C 148 Unide Rajola v Pemmaiamy, 
7 M I A 128 137 (1858) sc 4 \V R,. 
P C 121 . Aioodh^a Proshad v Baboo 
O iron 13 M I A 519 (1870), s c. 15 
\V R P C 1 

(7) Report of Select Committee It 
IS little more than an attempt to reduce the 
English law of evidence to the form of 
express propositions arranged in ibeir 
natural order with some morfircitions 
rendered necessary by the peculiar circum 
stances of India. Steph Introd 2 The 
diflerences between the Indian and English 
law will be found hereafter noted in the 
Commentary to the sections fee also 
Whitley Stokes p 827, Vel H and 
Wilsons Comparative Talle* English 
and Indian Law 1890 p } 

pointeil out later f 
exist in the mode of 
English and led an law 

(8) ^ee last note 'Jat 

hrul naJas \ Bepm 439 

442 (1886) Collector t 

PafjMhart 12 t), 

K \ Abdullah 7 A.. 

(91 S 2 perf 
(10) 5»e note to s. 

(in Gujiu Lall \ « Cl. 

171 1«S (1*«0) ter 
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that tho Act itself is little more than an attempt to reduce the English law of 
evidence to the form of express propositions arranged in their natural order 
with some modifications rendered necessary by the peculiar circumstances of 
India(l) , and that It was drawn up chiefly from la} lor on Evidence (2) It 
’ ’ ’the lines of the Engbsh 

intended to be a semle 
n certain respects differ 

from English law 3Ioreo\ er these dicta do not recognise the undoubted onginal 
character of sections (5 16) dealing with tho lelevanry of facts 

Although as all rules of evidence which were in force at the passing of the 
Act are repealed, the English decisions cannot be regarded as binding authon 
ties, they may still serve as valuable guides , though of course Fn^lish authon 
ties upon the meaning of particular words are of little or no assistance when 
those words are 'ery different from the ones to be considered (4) 

Even where a matter has been cxpre«sl> pim ided for by the Act recourse 
may be had to English or Amencan decisions if as is not infrequently the case, 
the particular provision be of doubtful import owing to the obscuntv orincom 
pletencss of the language m which it has been enacted Authont} abounds 
for the use of the extraneous sources to which reference has been made in cases 
such as these (5) As was ob'5er\ed by Edge C J in The Collector of Gorakhpur 
\ Palddhart fvo doubt C'i&es frequently occur in India in which 

considerable assistance is derived from the consideration of the law of England 
and of other countries In aiich cases we have to He how far such Ian was 
founded on common sense and on the principles of justice between man and 
man and ma\ safelj afford guidance to u$ here ’ 

It must not, hottuer be forgotten that the Indian Evidence Act is a Code 
which not onlv defines and amends but abo consolidates the Law of Evidence 
repealing all rules other than those saved by the last portion of its second 
section (7) Tho method of construction to be adopted in the case of such a Code 


(1) Si ith Ltidla Chetla 17 B 
129 141 (1892) per BayJey C J adopt 
ing the words o£ Sir James F Stephen 
Introd Ev Act 2 

(2) 1/a cl eri! a Dc of jt » heo 

Dhurmsci Spinmi g & iVeav ng Co pony 
4 B 576 S81 (1880) fer West J tee 
remarks of Jackson J n /? \ As! ootosh 
Chuckerbitty supra 491 Tailor on Cv 
referred to m R v Pyart Loll 4 C L R 
508 309 Ctijju Lot V Fatleti Loll 6 C, 
179 r V Rant Redd, 3 M 52 R v 
Ra a Dtrapa 3 B 17 (l878) R v 
Fak\rapa 15 B 502 (1890) Fra t/i v 
Afglaisngl 18 B 279 (1893) and nnmer 
ous other cases Mr Norton howeter at 
p IV of the Preface to his Edition of the 
Act says that in bis opinion it is a were 
figure of speech to assert that the 167 
sections of the Act contain all that is 
appl cable in India of the two volumes of 
Taylor on Evidence and that » great mass 
of the pr nciples and rules which Sir Tay 
lots work contains will have to be written 
back between the J nes of the Code 

(3> Rancheddas hrtslnadot v BoPh 
Pfcrtar ion 439 442 (1886) per Sargent 
C J see The Colltelor of Corail Pur v 
Palaidka' 12 \ 1 37 (1889) R v 

Aid Hal 7 A 400 401 (1885) 


(4) PePianLalt 4 C L R 508 509 
R \ Ghulet 7 A 44 (1884) English cases 
irrelevant when Indian Legislature has not 
followed English law 

(5) <ec J? V yejira t 16 B 433 
(1892) Perslad Sxngh v Ran Pertab 22 
C S (1894) and the cases cited post 

(6) 12 A n 1'’ (1889) and ree also 
remarks of Stra ght J at pp 19 20 ,b 
Trainv Molun Sx g 18 B 280 (1893) 
Irefcrencc to Anier can Case law] R v 
EWiBiv B L R Sup Vol F B 459 
(1866) (English Amencan and Scotch 
Law! S W R Cr 59 [Best Ev 
Gllert on Ev Chttys Criminal law) 7 
\\ R 338 F B [Civil law Austin Jur 
Gooleve Ev 1 II W R. Cr 21 [Roseoe 


nuferous to mention Concerning the 
weghi to he given to American dec sions 
see remarks of Cockburn L C J in 
Seara nanga v Sian p 5 C P D 295 303 
(71 Tie Collcelor of Gorakhpur v 
Palatdlar, 12 A 35 (1889) and see Port 



INTRODUCTION 


9 


has been expounded by Lord Herachell(l) in terms which have been adopted by 
the Pnvy Council(2) and cited and ippUed in other cases m thus country (S) 

A similar rule had been previously laid down in this country with reference 
to tlie construction of this Act In the case of the R v Afhooiosh Ohuckcr 
bu(l}j(i) it was said “ Instead of assuming the English Law of Evidence and 
then inquiring what chances the Evidence \ct h is made m it, the Act should 
be regarded as contaimng the scheme of the law, the prmciplcs and the apph 
cation of these pnuciples to the cases of most frequent occurrence , but m respect 
of matters espresolv provided for in the Act we must, so to speak start from the 
Act and not deal with it as a mere modification of the law of evidence prevaihng 
m England ’ 

Questions, hoivcver may arise as regards matters not expressly provided 
for m the Act It has been held that the second section in eflect prohibits the 
emplojmciit of aii\ kmd of evidence not specifically authorised by the Act 
itself(5) and that a person tendering evidence must show that it is admissible 
under some one or other of the proiisiuns of this Act (g) It is to be regretted 
that the Vet was not =o framed as to admit other rules of eiidtnce on points 
not specificilly dealt with by it as was m effect done by the Commissioners in 
the •second section of their Draft In that cast, whenever omissions occur (and 
Bome do in fact occur) m the V<t recourse might be had to the present or 
previous law on tlie point existing m England or the previous rules if an\, m 
this countrj 


(1) In Dank of Cngland v yaglia' o 
Brothers L R App Cas (1891) 107 (at 
pp 144 145) 

(2) In Aorenrfra Ao/Zj v Kamalbosim 
23 I A 18 26 (1896) 

(3) Dagdn \ Panehom Singh 17 B 
382 (1892) Domodara Mudaliar v The 
Secretary of Stole for India 18 M 9l 
(1894) kondaaa Chetti v Narojimhulu 
Chetli 20 M 103 (1896) Lola Suraj v 
Colab Chand 28 C 517 (1901) Tbi» 
subject %iill be found fully discussed m the 
Authors Civil Procedure Code 

(4) 4 C 941 (18 8l f r JscKson J 


(>l A V Abdillah 7 \ 38« 399 

(1885) Muhammad AUohded V ^iultanniad 
Isnail 10 A 325 (1886) B v Ptiamber 
Una 2 B 64 (18*6) and m next note 
16) Lekhraj Anar v l/o/ifa/ Svigh 7 
1 A 70 (1879) Cclleetor of Corakhtur \ 
Polahdiart Stngh 12 A 11 12 19 20, 
34 35 43 (1689) And see last note 
Though m \ Ashootesh Chuekerbuti 
4 C 491 (1878) It was said that where 
4 Case arises for which no positive solu 
tion can 1e found in the Act itself re 
course maj be had to the English rules 
if anv n the point 
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that tho Act itself is little more than an attempt to reduce the Enjjhsh law of 
evidence to the form of express propositions arranged in their natural order, 
with some modifications rendered necessary by the pei^uhar circumstances of 
India(l) , and that it was drawn up chieflj from lajlor on Endencc (2) It 
13 true that, although the Code is m the mam, drawn on the lines of tho English 
law of evidence, there is no reason to suppose that it was intended to be a semle 
copy of it(3) ; and indeed, as abcady stated, it does m certain respects differ 
from English law Moicovei these dicta do not recognise the undoubted original 
character of sections (5 16) dealing with the relevancy of facts 

Although as all rules of evidence which were in force at the passing of the 
Act are repealed, the English decisions cannot be regarded os binding authori 
ties, they may still scr\e as \aluablc guides , though of course Enjisli outhon 
ties upon the meaning of particular words are of little or no assistance when 
those words are \ery different from the ones to be considered (4) 

Even where a matter has been expressly pioijded for b} the Act, recourse 
may be had to English or American decisions if as is not mfrecjaently the case, 
the particuhr provision be of doubtful import oimig to the obscuntv or mcom 
pletcncss of the language in which it lias been enacted Authority abounds 
for the use of the extraneous sources to which referenc'e has been made in cases 
such as these (5) As v as obser\ td bj Fdge C J inTh Colkclor of Gorakhpur 
V Pala/dhan Siigh{G) ‘ No donbt, cases fref|uently occur m India in which 
considenble assistanre is derived from the consideration of tlie law of England 
and of other countries In such cases we have to See how far such was 
founded on i.ommon sense and on the principles of justice between man and 
man and mas safelj afford guidance to us here ” 

It must not, however, be forgotten that the Indian Evidence Act is a Code 
which not onlv defines and amends but also consolidates the Law of Evidence, 
repealing all rules other than those saved by the last portion of its second 
section (7) The method of construction to be adopted in the case of such a Code 


(1) S nth K LuHa Ghella \7 B 
12? 141 (1892) per Dayley C I adopt 
ing the words of Sir James F Stephen 
Introd Ev Act 2 

(2) ^/archcrtla Pe enji Aw 

Dhurinsey Spinning &■ ll eazing Company 
4 B 576 581 (1880) per West J fee 
remarks ot Jaek«on J in i? v As) ootosh 
OtuckerbuHy supra 491 Taylor on Uv 
referred to iti f? v Piart Loll 4 C L R 
508 509 Giijju Lai v palleh Loll 6 C. 
179 R \ Ramt Reddt 3 M 52 J? v 
Rama Birapa 3 B 17 (1878) R v 
Faitrapa IS B 502 (1890) Fro i/i v 
\lohans\ngU 18 B 279 (1893) and nnmrr 
ous other ca«es Sir Norton however at 
p tv of the Preface to his Edit>on of the 
Act says that in his opinion it is a mere 
figure of speech to assert that the 167 
sections of the Act contain all that >s 
applicable in India of the two volames of 
Taylor on Evidence and that a freat was* 
of the rrinciples and rules whieh Mr T*y 
lev's work conuins will have to be written 
back between the lines of the Code 

(3) Ranchoddaf Krtshnadas v BoPu 

Sarhar 10 D 439 442 (1886), /er Sargent 
C J see The CelUclor of Goralil pur v 
Falakdhari 12 V 1 37 (1889) R v 

Abdulla' * A 400 401 (1885) 


(4) Re Pyari lall 4 C L R 508 509 
R \ Chulel 7 A 44 (1884) English cases 
irrelevant when Indian Legislature has not 
followed English law 

(5) See R \ t ajiram 16 B 433 
(1892) Perslad Stngh v Ram Perlab 22 
C 8 (1894) and the cases cited post 

(6) 12 A 11 12 (1889) and Jce also 
remarks of Straight J at pp 19 20 tb 
Prat I*' ^loliinSing 18 B 280 (1893) 

[reference to American Case law] R v 
Elalit Bux BLR Sup Vol , F B 459 
(1866) (English American and Scotch 
Lnw] 5 \\ R Cr 59 (Best Ev 
Gilbert on Lv Chittys Criminal law! 7 
U R 338 r B [Civil law Austin Jur , 
Goodeve Ev ] 11 \\ R Cr 21 (Roscoe 

Ev J 7? V Hedger \f ally Lall and Htehoel 
(1SS2) p 132 (Starfcie*on Ev ) and p 144 
(Paley) IB 475 11 B H C, 93 

[Russell on Crimes) 14 B 335 

(Phillips Ev] 4 B 581 [Cresley on 
Fv 1 BLR F E Sup Vol . 422 
(Norton on Ev J and other cases too 
numerous to mention Concerning the 
weight to be given to American decisions 
see remarks of Cockburn L. C J in 
Seara > anga v Sla p 5 C P V 295 303 

(“I The Cell (tor of Gorakhpur v 
Palatdtari 12 A 35 (1889) and see pail 
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has been expounded by Lord Hersohell(l) in terms which have been adopted by 
the Pnvy Council(2) and cited and applied in other cases in this country (i) 

A similar rule had been previously laid down m this countrv with reference 
to the construction of this Act In the case of the R v Ashootosh Chucker 
huU’]{i) it was said Instead of assuming the English Law of Evidence and 
then inqmnng what changes the Evidence Act has made in it the Act should 
be regarded as contauung the scheme of the law, the principles and the appl 
cation of these pnnciples to the cases of most frequent occurrence , but m respect 
of matters expresalv provided for m the Act wo must so to speak start from the 
Act and not deal with it as a mere modification of the law of evidence prevailing 
in England ’ 

Questions, honeier, may arise as regards matters not expressly provided 
for in the Act It has been held that the second section m effect prohibits the 
employment of any kind of evidence not specifically authorised by the Act 
it^elffb) and that a person tendinng evidence must show that it is admissible 
under some one or other of the pronsions of this xVet (6) It is to be regretted 
that the \ct was not ®o framed as to admit other rules of evidence on points 
not specificall} dealt with b> it as was in effect done by the Commissioners in 
the second sectiou of their Draft In that case wheneaer omissions occur (and 
some do in fact occur) in the Act recourse might be had to the present or 
previous law on tiie point existing in England or the prcMOUs rules, if ana, in 
this countra 


(1) III Da»k of Ciiglend v t agliono 
Brothers L R \pp Cat (1891), 107 (at 
pp 144 145) 

(2) In Noren Ira Nath v Kamalbastni 
23 I A 18 26 (1896) 

(3) Dagdii \ Panehom Stiigh 17 B 
382 (1892) Damodara \fudaliar v The 
Secrelari of State for India 18 M 91 
(1894) Kondayia Chettt \ Norasimhtdu 
Cheltr 20 M 103 (1896) Z.«/a Sura/ v 
Colab Chand 28 C 517 (1901) This 
subject mil be found fully discussed m the 
Author s Ci\ il Procedure Code 

(4) 4 C 941 (18 8) rer JacUon ) 


(») ; V Abdullah 7 A 38a 399 
(1885) Muhammad Allohdod V Muhammad 
hmo,l 10 A. 325 (1886) /? v Pnamber 
Jina 2 B 64 (1876) and m nest note 
(6) Lekhroi Anar v Mahfal 7 

I A "0 (1879) Celleetor of Gorakhpur v 
Polaidkar, Si»gh 12 A 11, 12, 19 20, 
34 35 43 (1889) And $ee last note 
Though in 3? a Ashootosh Chuekrrbuty, 
4 C 491 (18/8) It was said that where 
a case arises for which no positive solu 
non can Ic found in the Act itself re 
course may be had to the English rules 
if anv nn (he point 



CHAPTER I * 


General distribution op the subject 


Technical Almost every branch o! law is composed of rules of which some are ground 

e?ements^'^or®‘^ upon practical convcmencc and the experience of actual litigation, whilst 
law others are closely connected with the constitution of human nature and society 

ITius the criminal law contains many provisions of no general interest, such as 
those which relate to the various forms in which dishonest persons tamper 
with or mutate com , but it also contains provisions, such as those which relate 
to the effect of madness on responsibility, which depend on several of the most 
interesting branches of moral and physical learning This is perhaps more 
conspicuously true of the law of evidence than of any other branch of the law 
Many of its provisions, however useful and nece'^sary, are technical , and the 
enactments in which they arc contained can claim no other merit than those 
of completeness and perspicuity The whole subject of documentary evidence 
IS [2]t of this nature OAer branches of the subject, such as the relevancy of 
facta, are intimately connected with the whole theory of human knowledge 
and wth logic, as applied to human conduct The object of this introduction 
IS to illustrate these parts of the subject by stating the theory on which they 
depend and on which the provisions of the Vet proceed M to more technical 
matters the Act speala for itself, and I have nothing to add to its content 
gelation The Indian Evidence Act is little more than on attempt to reduce the 

Act to Eng® English law of Evidence to tno form of express propositions arranged la thtir 
llsh law ot natuial order, with some modifications rendered necessary bv the peculiar 
vldence circumstances of India 


ngUslv law Like almost every other port of Lnglish law, thu English law of evidence 
or eMdence formed by degrees No part of the law has been left so entirely to the dis 
t » j- T’Vp Legislature till very recently 

began to interfere, it has done 
h as that which related to the 
which excluded the testimony 
of the parties hut it has not attempted to deal with the mam principle of the 
subject 


Us wonl of 

arrange 

inent 


Dimculties 
of amend 
Inir II 


It IS natural that a body of law thus formed by degrees and with reference 
to particular cases, should be distitiite of arrangement, and m particular that 
its leading terms should ncserbave[3I been defined b\ authority , that general 
rules should have been laid down with rs,fercnce rather to particular circum 
stances than to general pnnciples, and that it should have been found necessary 
to qualih them by exceptions inconsistent with the principles on which they 
proceed 

V\ hen tins confusion had once been intrixluced into the subject it was 
hnnlh eipahfe of being remedied either by Courts of Law, or hi writers of 


* 1 h 5 and the following chapters down lo p 78 are Sir James Fitrjames Stephen • 
introduction to the Evideoee Act 

t This and the following numbers indicate the paging of the original book (Cd 189J) 
as referred to la this commentary 
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text-books The Courts of Law could only decide the cases whicli came before 
■’ •> 1 ' f mi r books could only collect 

) doubt, have remedied 

‘ questions of law has 

^ , tance though it has m 

sev eral well known cases been attended with signal success in India 

That part of the Enghsh lavs of evidence which professes to be founded Fundament- 
upon anything in the nature of a theory on the subject maj be reduced to the En^llslflavv 
following rules — of evidence 

(1) Evidence must be confined to the matters in issue 

(2) Hearsay evidence is not to be admitted 

(3) In all cases the best evidence must be given 

Each of these rules is verj looselj expressed The word cviden^’e which 
IS the leading term of each, is undefined and ambiguous 

It sometimes means the words uttered and things exhibited bv witncssc*' 
before a court of justice 

[4] At other times, it means the facta proved to exist bj those words or 
things, and regarded as the groundwork of inferences as to other facts not 
60 proved 

Again, it IS sometimes used as meaning to assert that a particular fact is 
relevant to the matter under inquiry 

The word ‘ i«sue ’ is ambiguous In manv cases it is used with referonce 
to the strict rules of English special pleading, the mam object of which i** 
to define, with great accutaev, the precise matter which is allinned bv the one 
partj to a suit, and denied by the other 

In other cases it is used as embracing generalh the whole subject urdcr 
inquiry 

Again, the word ‘ hcarsaj ’ is used m various sen«cs Sometimes it moans 
whatever a person is bcartl to sav , sometimes it means whatever a pcr>on 
declares on information given bj some one else , sometimes it is treated as being 
neatly sjnonymous with ‘ irrelevant 

If the rule that evidence must bo <onfined to the matters m issue were con \mlilRully 
structed strictl} , it would run thus ‘ No witness shall ever dejjose to an) fact, ** 

except those facts which b) the form of the pleadings are affirmed on the one cvl lenci’to 
side and denied on the other ’ So understood, the rule would obviouslv put a l«siie 
stop to the wbolc admimsATatitm lA ynslicc, as it would exclude evidcTicc ol 
decisive facts 

.1 sues JS on a proraissor) note B denies that he made the note 

A has a letter from D in which he admits that he made the note and pro 
ini«es to pa) it This admission could [5] not be proved if the rule rehrred to 
were constructed strictl) , because the i-sue is whether B made the note, and 
not whether he admitted having made it 

This absurd result is avoided bv using the word ‘evidence a* meaninc 
not tcstimou) but anv fact from which an) other fact mav be inferred Thu« 
interpreted the rule that evidence must be confined to matters m i' ue vnJI 
run thus No facts may be proveil to exiNt, except facts in tsaue or fact' 
from which the existence of the facts in issue can be inferreil ’ , but if the rule i' 
thus interpreted it becomes so vague as to be of little use, for th" quc'tion 
naturall) nri'os from what sort of ficts mav the existence of other facts b^ 
inferred t To this question the law of Imgland gives no eii'hcit answer at all 
though partial and confused answer* to itarts of it mav W inferre*.! from some 
of the exceptions to the rules which exclude hearsav / 
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For instance, there arc cases from which it may be inferred that evidence 
mav sometimes be given of a fact from which another fact may be inferred 
although the fact upon which the mference is to be founded is a crime, and 
although the fact to be inferred is also a crime for which the person against 
whom the evidence is to be gi\en » on hiS trial 

The full answer to the question, *what facts arc rele\ant,’ which is the 
most important of all the questions that can be asLed about the law of evidence, 
has thus to be learnt partly by experience, and partly by collecting together 
such croolvcd and narrow illustrations of it as the one just given 
rule * hearsay 13 no eandenco ’ is \ ague to the last degree as 

excludin'^ ®®*^h of the meanings of which* the word ‘ hearsay ’ is susceptible soroetiraes 
hearsai treated as the true one As the rule is nowhere laid down m an authontatn e 

manner, its mcamng has to be collected from the exceptions to it, and these 
exceptions, of which there are as many as twelve or thirteen, imply at least 
three different meanings of the word ‘ heaisa} ' 

Thus it IS a rule that endence may be given of statements which ac 
compam and explain relevant actions As no rule detemimes uhat actions 
are rclei ant, this 13 in itself imsatisfactorv , but as the rule n treated as an ex 
ception to the rule excluding hearsay, it imphes that ‘hearsay’ meins thit 
which a man is heard to say If this is the meaning of hearsai , the rule which 
excludes it would run thus ‘No witness shall e%er be allowed to depose 
ana thing which he baa beard «uiid by any one else ’ The result of this would 
be that no aetbal contract could ever be proied, and that no one could ever be 
conMcted of using threats with intent to extort money, or of defamation by 
words spoken, cxc«;pt m iirtue of exceptions which stultify the rule 

Most of tlio exceptions indicate that the meaning of the word ‘ hearsay ’ 
IS that a hicb a person reports on the information of some one else, and not upon 
the ciadence of his own sen«e8 This, with certain exceptions, is no doubt a 
taluable rule but it is not the natural meaning of the words ‘hearsay 13 no 
evidence and it is in [7] practice almost inapossilde to diiest words of their 
natural meaning 

The niles that documents which *''■ be admit- 
ted between j>er:>oas who arc not exception 

to the rule excluding hear^ar This 1^ n»arlv, 

if not quite cqunalentto the word 'x contains 

nothing which approaches to a definition of relexanci 

requires that the best endence of which a fact js susceptible 
df-nce should be pven, is the most distinct of the three rules referred to above, and it 
IS certainlj one of the most useful It i» simply an ampbficition of the obvious 
maxim that if a man wishes to know all that he can know about a matter his 
own ‘<n«cs are to him the highest possible authont} If a hundred witnesses 

' of a sealed letter, 

. ■ ind found that its 

tcrvcntion of any 

conscious juoco'is of reasoning at all, that they had sworn what was not true 
ipiig Ambiguity of the word ‘evidence’ is the cause of a great deal of 
°cvidence^ obscuntj apart from that which it gives to the rules above mentioned In 
‘■cicntific mquincs, and for popular and general purposes, it is no doubt con- 
venient to Lave one vronl which includes — 

(1) the testimonv on which a given fact is believed, 

[8] (-} the facts «o bebeved, and 
(3) the arguments founded upon them 
lor mstanre, m the title of “Palev’s Evidences of Christianity,” the word 
is u vtl in this s,.nse The nature of the work was not such as to give much 
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importance to the distinction which the word overlooks So, m scientific 
inquiries it is seldom necessary (for reasons to which I shall hav e occasion to 
refer hereafter) to lay stress upon the difference between the testimonv on 
which a fact IS believed and the fact itsell In judicial inquiries however the 
distinction is most important, and the neglect to observe it has thrown the 
whole subject into confusion bj causing Cnglish lawyers to overlook the leading 
distinction which ought to form the pnnmple on which the whole lavr should 
be classified I mean the distinction between the relevancy of facts and the 
mode of proving relevant facts 

The use of the one name ‘ evidence ' * i of 

bv which It 13 to be proved has given 
which the word occurs Thus for ins 

sometimes means a relevant fact, and sometimes the original of a document as 
opposed to a copy Circumstantial evidence is opposed to direct ev idencc 
But circumstantial evidence usually means a fact from which some other 
fact IS inferred whereas direct evidence means testimonv given bv a man as 
to what he has himself perceived by his own senses It would thus be correct 
to say that circumstantial evidence [9] must be proved bv direct cvidcnct — a 
clumsy mode of expression which is in itself a mark of confusion of thought 
The evil however goes bevond mere clumsiness of expression I’eojlo have 
naturallv enough supposed that circumstantial and direct tv^dence admit of 
being contrasted m respect of their cogency and (hat different canons cm be 
laid down as to the conditions which they ought to «atisf\ before the Court is 
convinced by them This I think confuses the theorv of proof and is an 
error due entirely to tho ambiguity of the word evidence 

It would be a mistake to infer from the unsystematic character and abaciico Merits of 
of arrangement which belongs to the English law of evidence that the substinco 
of the law itself is bad On the contrary, it possesses in the liighest degrvo the evldenc** 
characteristic merits of English case (aw English case law os it is is to wliat 
It ought to be and might be if it were properly arranged what the ordinatv 
conversation of a very clever man on all sorts of subjects written down as he 
uttered it, and as passing circumstances furnished him witli a tevt would be to 
the matured and systematic statement of his deliberate opinions It is full of 
the most vngorous sense and is the result of great sagacitv applied to past and 
V aned experience 

The manner in which the law of evidence is related to the general theories Natural 
which give it Its interest can be understood only by reference [10] to the natural 
distribution of the subject which appears to be as follows — subject 

AH nghfs and hibififics are dependent upon and anse out of fict-* 

Every judicial proceeding whatever has for its purpo o tho ascertaining of 
some right or liibility If the proceeding is Cnimnal the object is to ascertain 
the liability to pumshment of the jicison accus'd If the proceedinji h Civil 
the object is to ascertain some right of propertv or of status or the ri^ht of one 
party and the liabilitv of the other to «ome form of relief 


In order to effect this rtsult provision mU'>t be made by law for the follow 
iDg objects — ttrst the legal cQvct of particular classes of facts la citabli hing 
rights and liabilities must be determined This is the proviucc of what has 
been called substantive liw Uccondlj a course of procidure must be laildowrn 
by which persons interested may apply tho substantive law to particular cases 
The law of jrocediirc uieludt amongst others two mam branches (f) the 
law of pleading which determines whvt in particular casis are the que tions in 
dispute between tho parties and (-) the law of cvidcuci which determines how 
the parties are to convince the Court of the existence of that "'ate of fact.* 
which nccoriling to the provisions of substantive law, would establish the 
cxistcnee of the right or hiuilitv which tVr allese to ex «t 
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lllustra The {ollowmt 5 is a simple illustration • A sues B on a bond for Ks 1,000, 

* B sa}s that the execution of the bond was procured by coercion 

[11] The substantive law is that a bond executed under coercion cannot 
be enforced 

The law of procedure lajs down the method according to which A is to 
establish his nght to the payment of the sum secured by the bond One of 
its provisions determines the manner m which the question between the parties 
IS to be stated 

The question stated under that provision is whether the execution of the 
bond was procuied by coercion 

The hw of evidence determines — 

(1) "What soit of facts may be proved m order to establish the existence 
of that which is defined by the substantive law as coercion ^ 

(2) AVhat sort of proof is to be given of those facts * 

(3) AA’ho IS to give it * 

(1) Hon it 13 to be given * 

Thus, before the law of evidence can be understood or applied to any par 
ticular case, it is necessary to know so much of the substantive Hw as deter 
mines what, under given states of facts, would be the rights of the patties, and 
so much of the law of procedure as is sulhcient to determine what questions it is 
open to them to raise m the particular proceeding 

Tiiub m general terras the law of evidence consists of provisions upon the 
following subjects — 

(1) The rolevancv of facts 

(2) The proof of facts 

(3) The production of proof of relevant facts 

The foregoing observations show that this account of [12] the matter is 
exhaustive Fee if we assume that a fact is known to be relevant, and that its 
existence is duly p ** * - Jjow it affects 

the existenc. nat certainment of 

which is the iiltirr ^ Court has 

to do 

The matter must however, be earned further The three general hea Is 
raav be distnbuted more iJar*icularly as follows — 

Relevancy I T/ic Bcleiancy of Facts — Facts maj be related to rights and liabilities 

of facta la one ot two ways — 

1 Fads in (1) They may by tbcmselves, or iii connection with other facts, constitute 

*ssue ’ ’ ■ liability would 

eldest son of B, 
igland the heir 

at law of B, and that he has such nghts as that status involves From the fact 
that A caused the death of B under certain circumstances, and with a certain 
intention or knowledge there onses of necessity the inference that 1 murdered 
B, ami 13 liable to the punishment provided by law for murder 

hurts thus related to a proceeding may bo called facts m issue, unless their 
existence is undisputed 

2 nclcvanl ()) Pacts which are not themselves in issue in the sense above explained, 

® may affect the [13] probability of the existence of facts in issue, and be u«cd 

ns the foundation of inferences respecting thorn , such facts are described in the 
Evndcnc** Act ns relevant facts 

All the facts with which it can m anv event be necessary for Courts of 
Ju'tirc to concern thcm«elves, are mcliided in these two classes 

\ 
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The first great question, therefore, which the law of evidence should 
decide is, what facts are relevant The answer to this question is to be 
learnt from the general theorj of judicial evidence explained m the following 
chapter 

What facts are in issue m particular cases is a question to be determined 
by the substantive law or in some instances by that branch of the law of pro 
cedure which regulates the forms of pleading Civil or Criminal 

II The Proof of Releiant lacts — ^\hethe^ an alleged fact is a fact in Proof of 
Issue or a relevant fact, the Court can draw no inference from its existence till it 
believes it to exist , and it is obvious that the belief of the Court in the existence 
of a given fact ought to proceed upon grounds altogether independent of the 
relation of the fact to the object and nature of the proceeding m which its 
existence is to be determmed The question is whether A wrote a letter The 
letter may have contained the terms of a contract It may hav e been a libel 
It may have constituted the motive for the commission of a crime bj B It 
may supply proof of an ulibt m favour of A It may be an admission or a [14] 
confession of crime , but whatever may be the relation of the fact to the pro 
ceeding the Court cannot act upon it unle®s it believes that A did vvntc the 
letter and that belief must obviouslv be produced in each of the case** men 
tioncd by the same or similar means If the Court requires the production of 
the original when the writing of the letter is a crime there can be no reason why 
it should bo satisfied with a copy when the writing of the letter w a motive 
fox a crime In short, the way m winch a fact should be proved depends 
on the nature of the fact and not on the relation of the fart to the pro 
ceeding 

Some facts are too notorious to require any proof ot all, and of these the 1 Judicial 
Court wall take judicial notice , but if a fact does require rroof the instrument 
by which the Court must be convinced of it is evidence , oy which I mean the (fence 
actual words uttered, or documents, or other things actually produced m Court, 3 Doeu- 
and not the facta which the Court considers to be proved bv those words and 
documents Lndence m this sense of the word must be citlier (1) oral or (2) 
documentary. 4 third class might be formed of things produced m Court, not 
being documents, such as the instruments with which a enmt was committed 
or the property to which damage had been done but this division would intro 
duce needless intricacy into the matter The reason lor distinguishing between 
oral and documentary evidence is that in many cases the existence of the 
latter excludes the employment of the fo’^mcr , but [15] the condition 
of matenal things, other than documents is usually prov ed by oral 
evidence, so that there is no occasion to distinguish between oral and material 
evidence 

It may bt said that m strictness all evidence is oral as documents or other 
material things mu«t be identified by oral evidence before the Court can take 
notice of them It is unnecessary to discuss the justice of this criticism as the 
phrase ‘documentary evidence is not ambiguous, and is convinient and m 
common use Ihc onlv nasou for avoiding the use of the word ‘evidence* 
in the general scn«c in which ino«t \vntv.rs usi. it, is that it Kads in practice to 
confusion as has boon already jKunted out 

III The Production of Proof — This mcludes the subject of the burden ot Production 
jroof the ruks ujion which answer the question, by whom IS proof to be given ‘ froor 
The subject of witnc'^is the rukb iijion which aosvrcr the question, who u to 
give evidence and under vvlnt conditions I The subject of the examination 
of witnesses tin. niks upon wluch answer tho question, how are the witnesses 
to le txaimncd and how is their cvidencw to I'C tested ♦ Las’lv, the 
ujon tht, sub vqmnt jrocudiiip- if lui tikiS in the ncrjticin and rejetti n 
of ividcntv, may bt lutliuKd undir tl is I tad 
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The followng tabular scheme of the subject raav be an assistance to the 
reader The figures refer to the sections of the Act whieh treat of the matter 
referred to — 


[16] The object of lesal proceedings u the determination of 
rights an I liabilities which depen 1 on facts ({ S ) 


Relevant to the issue 
{{3) which ma; be— 


connected with the issue ||5-16 
— admissions SIIT-II 
—statements by persons who cannot 
be called as witnesses, }| 3.’ U 
-statements iindei special cucum 
stances, ^9 

— j idgraents m other ca«e |J l(MI 
I— opinions, i§ 45-51 
-character, ||6J 55 


Judicially noticed proved by oral 
(cb III ) evidence (ch Iv) 


This proof must be produced by the party od 
whom the b irdeii of proof rests (ch rn) 
unless he IS estopped (ch vm) 

If given by witnesses (ch n) they must testify 
subject to rules as to esaminstion (ch x> 
Consequence of niistahes defioed (cb xl) 


I •ezdusivM or not of oral evi lence 
I (cb VI ) 



[17] CHAPTER II 


A STATEMENT OF TlfE PRINCIPLES OP INDDCTION AND DEDUCTION, 

AND A COMPARISON OF THEIR APPLICATION TO SCIENTinC 
AND JUDICIAL INQUIRIES 

The general analjsis given in the last chapter of the subjects to winch thu 
laM of evidence must relate suiriciently explains the general arrangement of the 
Indian Evidence Act To understand the substance of the Act it is necessari 
to have some acquaintance with the general theorj of judicial evndtnce The 
object of the present chapter i'» to explain this thcorj and to compare its 
application to physical science Mith its application to judicial inquiries 

Jlr Huxlev remarks m one of his latest works — The vast results obtaine 1 
b\ science arc won bj no mystical faculties by no mental processes other than °?jence and 
thos< which arc practised bv c\er\ one of us m the humblest and meanest affairs Judicial In 
of life \ detecti%e policeman discovers a burglar from the marks made by QUirles 
his shoe by a mental process identical with that bv which Cuvner restored the 
extinct animals of Montmaitre from fragments of their bones, nor does that 
pioccss of induction and deduction b> which a lady finding [18j a stam of a 
particular kind upon her dress concludes that somebodj has upset the inkstand 
thereon differ in anj waj from that bv which Adams and Levemer discoiered 
a new planet • The man of science m fact, simpi) uses with scrupulous 
exactness tlie methods which we all habitually and at every moment a<e 
carelessly ’ 

These observations arc capable of an inverse application If we wish to Appljcallon 
apply the methods m question to the investigation of matters of e\ery*dav marks to* 
occurrence with a greater degree of exactness than is commonly needed, it jaw of evi- 
ls necossatv to know something of the theory on wluch they rest This is dence 
specially important when as m judicial proceedings it is necessary to impose 
conditions by positive law upon such investigations On tbe other hand wlien 
such conditions have been imposed it is difliciilt to understand their im|)ortaiiLc 
or their true Mgmficance unless the theory on which they are bxsed is understood 
It appcirs necessary for these reasons to enter to a certain extent uj>ou the 
general subject of the investigation of the truth as to matters of fact before 
attemptme to ivplain and discuss that particular branch of it which relates to 
judicial proceedings 

First then what is the general problem of science t It is to di cover, (• n^ril cb- 
collect and arr ui"e true propositions about facts Simple os the phre e npjiears, 

It la ncccssarv to enter upon some illustration of its terms namch', (1) facts, 

(2) I ropo«ition9, (3) the truth of propositions 

lirst then what arc f vets i 

119] Uunn^ the wliuh of our waking life wi arc in u state of j>crception jacla 
liideid coiisciiusmss and i*erception are two uvims for one lliuv according 
IS we n.,,ird it friin the | issue or actiee jwint of view \\e are corisciojs of 
tverytliuip lint vvl jx*rccive and we jHTCiive whitevir w an. con ciouv of 
Moreover our jKtceptious an di tinct fnmi each other som” both in sjace and 
tune es is the ta < wath all our |«rtajtions of the external worll, other*, m 
time onh as is the « i t witli lur perceptions of the thoughts anl feelings of 
our own minds 

• 1,%) ttrn oa*, je "Si 

W, LE 
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Whatever may be the objects of our Perceptions, the} make up collectively 
the whole sum of our thoJghts and feelings Ihey constitute, in short, the 
woild with which we are acquainted for without entering upon the qu>.stiou of 
the existence of the external world, it may be asserted with confidence that our 
knowledge of it is composed, of our perceptions , and, secondly, of the in 
ferences which we draw from them as to what we should perceive if we were 
favourablv situated for that purpose The human body supplies an illustration 
of this No one doubts that his own body is composed not only of the external 
organs which he perceives by his senses, but of numerous mternal organs, most 
of which it IS highly improbable that nther he or any one else will ever see 
or touch, and some of which he never can, from the nature of things, see or 

touch as long as be lives U/. -ns **• - ^ 

brain or the heart, what ht 
has been told by other pt 

other human bodies, that if bis skull and chest were laid open, those organs 
would he perceived by the senses of persons who might direct their senses 
towards them 

There is another class of perceptions, transient in their duration, and not 
perceived by the five best marked senses, which are nevertheless distinctly per 
ceptiblo and of the utmost importance These are thoughts and feelings , love, 
hatred, anger, intention, will, wish, knowledge, opimon, arc all perceived by 
the person who feels them When it is affirmed that a man ts angrij, that 
he tufeiids to sell an estate, that he knom the meamog of a word that he struck 
a blow xoliinlanhf and not by accident, each proposition relates to a matter 
■capable of being as directly percened as a noise or a flash of light only 
diuerence between the two classes of propositions is this When it is affirmed 
that a man has a given intention, the matter affirmed is one which he, and he 
onlj, can perceive , when it is affirmed that a man is sitting or standing, the 
matter affirmed is one which may be perceived not only bv the man himself, 
but by any other person able to see, and favourably situated for the purpose 
But the circumstance that either event is regarded as being or as having been 
capable of being, perceived by some one or other, is what we mean, and lul that 
we mean wlien we sav that it exists or existed, or when we denote the same 
thing by cnlhng it a fact Ihc wo^ ‘fact’ is sometimes [ 81 ] opposed to 
theory, sometimes to opinion, sometimes to feeling, bat all these modes of asing 
it are more or less rhetorical When it is used with any degree of accuracy 
it implus something which exists, ami it is ns difficult to attach any meaning 
to the assertion that a thing exists which neither is, nor under any conceivable 
‘ " any sentient being, as to attach any mean 

/bicfi can be so perceived docs not, or at the 


It 13 with reference to this that the word ‘ fact ’ is defined in the Evidence 
Act (I 3) as meanmg and incliiOing — 

(1) Any thing, state of things, or rtlatioii of things capable of being 
perceived by the Bcnses , and 

(2) Any mental condition of which any jwrson is conscious 

It IS important to remember wiMi respect to facts, that as nil thought and 
language contains a certain element of gvotralitv, it is nlwavs po^slblo to 
de«cnl« the same facts with greater or le«3 minuteness, and to dtcornpose cv cry 
fact with which we are concerned into a number of subonlinafc facts Thus 
we might speak of the presence of several persons m a room at one timt- n.s a fact, 
but if the fact were doubted, or if other circumstances rendered it desirable, 
their risjicctuc jiositioas, their occupations, the jKJsitinn of the furniture, and 
many other pirticuUrs might have to be speciliwl 
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Such being the nature of facts, what is the meaning of a proposition t A Proposl- 
pToposition IS a [22] collection of words so related as to raise in the minds of 
tho'e ^^ho understand them a corresponding groap of images or thoughts 

T]ie characteristic by which words are distinguished from other sounds is 
their power of producing corresponding thoughts or images I say thoughts 
or images, because though most words raise what may be intelligibly called 


of words which qualify others, like ‘ although,' ‘ whereas,’ and other adverbs, 
prepo'^itions and conjunctions 

The statement that a proposition, in order to be entitled to the name, must Illustra- 
raise in the mind a distmct group o! thoughts ot images, may be explained tlons 
by two illustrations The words ‘ that horse is niger ’ form a proposition to 
e^e^Jone who knoi\a that niger means black, but to no one else The words 
‘ I "ee a sound ’ form a proposition to no one unless some signification is attached 
to the word sound (for instance, an arm of the sea), which would make the 
words intelligible 

Such being a proposition, what is a true proposition * A. true proposition True pro- 
18 one which excites m the mind, thoughts or images, corresponding to those posilioas 
which would be excited m the mind of a person so situated as to be able to per 
ceil 0 the facts to which the pioposition relates The words ‘ a man is nding 
down the road on a white horse ’ form a proposition because they raise in the 
mind [23] a distinct group of images The proposition is true if all persons 
< favourablj situated for purposes of observation did actually perceive a cortes 
ponding ^oup of facts 

The next question is, How ate we to proceed in order to ascertain whether How true 
any given proposition about facts is true, and lu order to frame true piopositions |>ropo8ltlona 
about facts * This, as alreadv obscricd, is the general problem of science framed * 
ttluch 13 only another name for mowicdge so arranged as to w easily understood 
and remembered 

The facts m the first place, must be correeth observed The observations Facts must 
made must, m the next place, be recorded m apt language, and each of these 
operations is one of far greater dehcacy and diliicuU} than is usuall} supposed , properly 
for it 13 almost impossible to discriminate between obseriation and inference, recorded 
or to make language a bare record of our perceptions instead of bi.ing a running 
commentary upon them To go into these and some kindred points would ex 
tend this inquir\ beiond all reasonable bounds, and I accordingly pass them 
o\er with this slight reference to thur existence Vssuining, then, the existence 
of observation and language sufficiently correct for common purposes, how are 
the) to be applied to inquiries into matters of fact * 

Vii answer to these questions, sufficient for the pre'»ent purpo-t, will be sup- Mr Mill s 
' what is said on the [24] subject b) Mr ^L11 m ^ 

tnco of that part of it which bears upon the fljed orrt “ 

• first giaat lesaoD learnt from the observation prevails la 
of the world lu wluch wo h\e is that a fixed order prci ails amon£~t the lanous ‘hei'orl'l 
' ' .... c. ' - _ 1 wood, 

and «o on. 
the'C and 
■ ■ e of a cer- 

• of the force 

of graMtation the ib uif\ of am tquol or gnater firca acting in an oppoite 
dircttion, and tin iiuuntin iiut. b\ the water of its propertus as a fluid, are con 
ditions neots.'ir\ to the 'inkin^ of hid in water, thit the maiutenancc by the 
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heavenly bodies of their respective positions, and the persistency of the various 
forces by which their paths are detennincd, are the conditions under which dav 
and night succeed each other 

The great problem is to find out what particular antecedents and conse 
quents are thus connected together, and what ate the conditions of their ton 
nection ^ For this purpose two processes are employed, namelv, mduction 
and deduction Deduction assumes and rests upon previous inductions, and 
derives a great part at least of its value from the means which it affords of 
carrying on the process of thought from the pomt at which induction stops 
The questions — ^Vhat is [25J the ultimate foundation of induction * 
"Why are we justified m behevmg that all men will die because we have reason 
to believe that all men hitherto have died ^ Or that everj particle of matter 
whatever will continue to attract e\crv other particle of matter with a force 
bearmg a certain fiuced proportion to its mass and its distance, because other 
particles of matter have hitherto been observed to do so ^ are questions 
which he beyond the limits of the present inijmty For practical purposes it is 
enough to assume that such mferences aio valid, and will be found by experience 
to yield true results in the shape of general propositions, from which we can 
argue downwards to particular cases according to the rules of verbal logic 

True general propositions, however, cannot be extracted directlj from the 
observation of nature or of human conduct as every fact which wc can observe, 
however apparently simple, is in reality so intricate that it would give us little 
or DO information unless it were connected with and checked by other facts 
What, for instance, can appear more natural and simple than the follomng 
facts t A tree is cut down It falls to the ground Several birds which were 
perched upon it fly away Its fall raises a cloud of dust which is tlispersed by 
the wind and splashes up some of the water in a pond Natural and simple aa 
this seems, it raises i ‘ i i *t. * 

all * The tree fallin ie> to 

away ^ M hat becar whert is 

the water fell [26] I ^ To see 

in all these facts so many illustrations of the rules by which wo can calculate 
the force of gtav ity, and the action of fluids on bodies immersed in them is the 
problem of science m general, and of induction and deduction in particular 

11 I I - » 1 


The nature of these methods is as foUonn — 

Ail events inaj bo regarded os cfleels of antecedent causes 
hver) effect is preceded bj a group of events one or more of which ore its 
true cau«c or causes, and all of which are possible causes 

The problem is to discriminate between the possible and the true cau. c-* 
[27] If vvhenever the effect occurs one possible pause occurs the other 
possible causes varying the possible cause which is constant is probabl) the true 
cau«o, and tbc strength of this probability is measured bv the persistency with 


• 1 The method of agreement 2— The tnetbod of d (Terence 2— The joint method 
of affrerm nt and d iTefence ■* — ^The method of reridues S — The method of concern Unt 
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whtcli the one possible cause recurs, and the extent to which the other possible 
causes ran Arguments founded on such a state of things are arguments on 
the method of agreement 

If the effect occurs when a particular set of possible causes precedes its 
occurrence and docs not occur when the same set of possible cau«e3 co-exist, 
one onlj being absent the possible cause which was present when the effect was 
produced, and was absent when it was not produced is the true cause of the 
effect Arguments founded on such a state of things are arguments on the 
method of difference 

The following illustration mahes the matter plain Various materials arc 
mixed together on se\eral occasions In each case soap is produced, and m 
each case oil and alkali are two of the matcnals so mixed It is probable 
from this that oil and alkali are the causes of the soap, and the degree of the 
probability is measured bv the number of the expenments and the vanety 
of the ingredients other than oil and alkali This is the method of agreement 

Yanous materials of whicli oil and alkali are two, are mixed, and soap is 
produced The same materials with the exception of the oil and alkali, are 
mixed and soap is not produceil The mixture of the oil and alkali is the cause 
of the Boap This is the method of difference The case [28] would obviously 
be tl e same if oil and alkali only were mixed So ip was unknown, and upon 
the nu\ture being made other things being unchanged, soap came into 
cMstcncc 

Those are the most important of the rules of induction , but induction isDifOcuIUes 
onl) one step towards the solution of the problems winch nature presents In 
the statement of Die rules of induction it is assumed for the sake of simnhcity ducfng^lhe* 
that all the causes and all the effects under ciamination ore separate and indc same offeat 
penelcnt facts and that each cau«e is connected with some one single effect 
fills however is not tlie ca«e A given effect may be productd by any one of of nffrec 
several ca\is'‘s ^anolls causes may contribute to the proiluction of a single mcnl 
effect This IS peculiarly important m reference to the method of agreement 
If tl at method is apihed to a small number of instincts its value is small 
Fdinstiiice other substances might produce soap by their combination besides 
oil and alkali, “av for instance that tbc combination of /I and li and that of 
C and jy V ould Jo to Tiien if there vvtri, two experiments as follows 

(1) oil and alkali A and B provlucc soap , 

(2) oil and alkali C and D produce soap , 

(•oap would be produced in each ca'^e, but whether bv the combination of oil 
ind alkali or by the combination of A and D or by that of C and D, or by the 
combination of oil or of nlkah with I, B, C or D, would bo altogether un 
c rtam 

[29] A watch is stolen from a place to which A B ami C only had access 
\notlier watcli is «tolcn from another place to which I, D and L onlv had 
access 

In each instance •! is one of three persons, one of whom niu«t have stolen 
the watili but tins is con«istcnt with it having been stokn bv anv of the otl er 
jKr ons mentioned 

This weakness of the method of agreement cm be cured only bv *0 great WeaVress 
a imiltiihcntion of instances as to make it I ighly improbable that any otlcr 
nntecidtnt than the one present m every instance could have cau-ed the effect arreemeat 
) re ent in evorv instance cured' 

I or tl e stiitenunt of the theorv of chances and its bearing on the proba* 

I ilitv < f events 1 must nftr tho t who wi«h to pursue the sulpct to the many 
w uks \\1 uh 1 ave been wnltcn ujxm it, but its general validitv will be mkired 
l\ tverv one from the common ol eivation of life If it was certain that 
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either A ot B, A or C, A or D, and so forth, up to A and Z, had committed one 
of a large number of successive thefts of the same kind no one could doubt 
that A was the thief 


It IS extremely difficult, in practice, to applj such a test as this, and the 
test when apphed is pecuharly liable to error, as each separate alternative 
xeqmiea distinct proof In the case supposed, for instance, it would be neces 
sary to ascertain separately in each of the cases rehed upon, first, that a theft 
had been committed , then, that one of two persons must haie committed it , 
and [30] lastly, that m each case the evidence bore with equal weight upon 
each of them 


Inter- 
mixture ot 
cflectB aiMl 
Interference 
ot causes 
with each 
other 


The mtermixture of effects and the mterference of causes with each other 
IS a matter of much greater intricacy and difficult} 

It may tal e place in one of two wajn, ttz — 

(1) “ In the one, which is exemplified by the joint operation of different 
forces in mechanics, the separate effects of all the causes continue to be pro 
duced, but are compounded together, and disappear in one total 

(2) “ In the other, illustrated by the case of chemical action the separate 
effects cease entirely and are succeeded by phenomena altogether different 
and governed by different laws 

In the second case the inductive methods already stated may be applied, 
though it has difficulties of its own to which I need not now refer 

In the first case t r where an effect is not the result of any one cause 
but the result of several causes modifying each others operation the results 
cease to be separately discernible Some cancel each other Others merge 
111 one sum and ui this ca^e there is often an insurmountable difficulty m tracing 
by observation any fixed relation ivhatover bctucen the causes and the effects 
A body for instance is at rest This may be the effect of the action of two 
opposite forces cxactlj counteracting each other but how are such causes to 
bo inferred from such an effect ^ 


4 balloon ascends into the air This appears if jt is [31] treated as an 
isolated phenomenon to form an exception to the theory of gravitation It is 
in realitj an illustration of that theory, though several concomitant facts and 
independent tboones must be understood and combined together before this 
can bo ascertained 


Beducthe 

method 


The difficulty of applying the inductive methods to such cases arises from 
the fact that they assume the absence of the state of thmgs supposed The 
subsequent and antecedent phenomena must be assumed to be capable of 
specific and separate observation before it can be asserted that a given fact 
invanably follows another given fact, or that two sets of possible causes resemble 
each other in everj particular with a single exception 

It 13 necessary '' ‘ ’ 

of which IS as folic 
as a premiss from 
as to what must 

drawn is comparec „ 

nth the deduction from the inductive premiss the inference is that the phono 
uon IS explained Tlie complete method inductive and deductive thus 
polves three steps — 

causl Establishing the premiss by induction, or what, in practice comes 

to the samo thing by a previous deduction resting ultimately 

upon induction , 

, ^ vonitiR acconlmg to the rules of logic to a conclusion , 

01 asTtem o o o 
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[32] (3) Verification of the conclusion by observation 

Ihc whole process is illustrated hy the discoverv and proof of the identity Hlustrallon 
of the central force of the solar system with the force of gravity as known on 
the earth s surface The steps in it were as follows — 

(1) It was proved bv deductions resting ultimatcl} upon inductions that 
the earth attracts the moon with a force varjmg inversely as the square of the 
distance 

This 13 the first step the establishment of the premiss by a process resting 
ultimately upon induction 

(2) The moon s distance from the earth and the actual amoimt of her 
defiexion from the tangent being known it was ascertained with what rapidity 
the earth s attraction would cause the moon to fall if she were no further off 
and no more acted lipon by extraneous forces than terrestrial bodies are 

This IS the second step the reasoning regulated by the rules of logic 

(3) Finally this calculated \elocit\ being compared with tho observed 
velocity with which all heavy bodies fall b\ mere gravitv towards the surface 
of the earth (sixteen feet in the first s<*cond fortv eight in the second and so 
forth m the ratio of the o Id numbers) the two quantities are found to agree 

This IS the verification The facts observed agree with the facts calculated , 
therefore the true principle of calculation has been taken 

This paraphrase for it is no more of Mr Mill — is I hope [33] sufficient to 
show, in gcncial the ' 

it aims at framing tri 
to the present purpos 
illustrate the general 

their application to scientific inquiry Before inquiting into the application of 
these principles to judicial investigations it will l>e convenient to compari, the 
conditions under which judicial and scientific investigations are earned on 

In some essential points they resemble each other Inquiries into matters Judicial and 
of fact of whatever kmd and with whatever object arc in all ca»ts whatever, 
inquiries from the known to the unknown from our present perceptions or our pared-^re- 
present i ' , semblances 

to what 
had beer 

proceed upon the supposition that there is a general uniformity both m natural 
events and in human conduct that nil events nrv connected together as cau<e 
and etlect and that the process of applving this principle to particular cases 
and ol spccihing the manner m which it vrorks, though a dilTicult anl dehcate 
operation can bo performed 

There arc however several great diflercnces between inquiries which are DifTerooces 
commonh called scientific inquiries that is into the order and course of nature 
and inquiries in*o isolctcd ninttirs of fact whether [34] for judicial or historical 
purposes or (or the purposes of ever\*<lav life The t difierences mu t be 
carcfullv ob erved before «e can undertake with much advantage tie task of 
apjlving to th oiH subject the principles which apjear to be true 

The first diffenncc is that in nfeteiice to i olated events wc can n-ver First dlfTcr 
or verv sildoni I'crforni expennu nts but an titd down to a fixed tiumlwr of 
relevant ficts wUicli can never lie mcna««.d evidence 

The go. at 1 1 ject of \ h\«ical scunct i- to invent general formulas (p* rhap In sd'-ntlS" 
unfortunatiK calUsl laws) which when ascertaiml «um up an 1 enable us to 
undirxtmd tl ' jrt ent and prethet th“ futim course of nature TLe^f laws ° ' 

are ultiinateh dcduccil I v the inethoil aln a U deMcnUnl irom individual farts , 

Int am one fict of an lufiiute numKr wnll «<.r\e the jurpO'C of a scientific 
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inquirer as well as any other, and m many, perhaps in most cases it is possible 
to arrange facts for tlie purpose In order, for instance, to ascertain the force 
of terrestnal gravity, it was necessary to measure the time occupied by different 
bodies in falling through given spaces and every such observation was an 
ibolated fact If however, one expenment failed or was interfered with if an 
observation was maceurate or if a disturbing cause as for instance the resist 
ance of the atmosphere had not been allowed for, nothing could be easier than 
to repeat the process , and inferences drawn from any one set of experiments [35] 
were obviously as much to be trusted as inferences drawn from any other set 
Thus with regard to inquiries into physical nature relevant facts can be multi 
plied to a practically unbmited extent and it may by the way be observed 
that the ease with which this has been assumed in all ages is a strong argument 
that the course of nature does impress mankind as being uniform under super 
ficial variations For many centuries before the modern discovenes in astro 
nomy were made the motions of the hea^ only bodies were carefully observed 
and inferences as to their future course were founded upon those obseri ations 
Such ob«ervations would have been useless and unmeaning but for the tacit 
assumption that what they had done in times past thej would continue to do 
for the future 

In Judicial In inqiunes into isolated events this great resource is not available Where 

*UmUed ^ the object i” to decide what happened on a particular occasion we can hardly 
over draw interences of any value from what happened on similar occasions 
because the groups of events which form the subject of listorical or judicial 
inquiry are so intricate that it can scarcely ever be assumed that they will 
repeat or that the} have repeated themselves If we wish to know what 
happened two thousand years ago when specific quantities of oxjgen and 
hydrogen were combined under given circumstances we can obtain complete 
certainty by repeating the experiment bnt the whole course of human history 
must recur before we could witness a second assassination of Julius Cxsar 
cannot be [ 36 ] \\ itli refetcncv to such events wo are ti'^d dov n mexotablj to a w-rtain 
limited amount of evidence I\e Imow so much of the assassination of CTsar 
as has been tol 1 us by the historians who are to us ultimate authorities and 
we know no more Their tcstimonr must be taken subject to all the deductions 
* which experience shows to be necessary in receiving as true statements made 

by historical writers on subjects which interest their feelings and upon the 
authority of materials which are no longer extant and therefore cannot be 
weighed or criticized Unless by some unforeseen accident new materials 
on the subject should come to light a few pages of general bistorj \nll for ever 
compnse the whole amount of human knowledge upon this subject and any 
doubts about it whether they rise from inherent improbabilities in the story 
itself from differences of detail m the different narratives or from general 
considerations as to the untrustworthy character of lustorians writing on 
hearsay and at a considerable distance of time from the events which 
they relate are and must remain for ever unsolved and insoluble 

Besides this diffeien 
sclenllfle i i . i 
Inqulrieb and mstoncal inquiries 
inqmnes are directed 

fold — the satisfaction of a form of cunosity which to those who feel it at all 
19 one of the most powerful and which happens also to be one of tlie most gene 
rally useful elements of human [37] nature and the attainment of practical 
results of very various kinds Neither of these ends can bo attained un es.s and 
until the uroblems stated by nature have been solved partially it may be but 
at all events truly as far as the solution goes On the other hand there is no 
pressing or immediate necessity for their solution Lvery scientific question is 
alwav s open and the answer to it may be discovered after vam attempts to di® 
cover it have been made for thousands of years or an answer long accepted mav 
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bt. rejected and replaced by a better answer after an equally long penod In 
short, in scientific inquiries, absolute truth, or as near an approach to it as can 
be made, is the one thing needful, and is the constant object of pursuit So 

one ascertained 
quitet neither u, 

^ g the possibility 

of error, he is bound, to tlie extent, at least, of that possibility, to suspend his 
judgment 

In judicial inquines (I need not here notice histoncal inquiries) the case Objccl of 
is different It is necessary for ur^nt practical purposes to arrive at a decision inquiries 
winch after a defimtc process has been gone through, becomes final and irre 
^e^slblc It is obvious that, under these circumstances the patient suspension 
of judgment, and the high standard of certainty required by scientific inquirers, 
cannot be expected Judicial decisions must proceed upon imperfect materials 
and must be made at the nsk of error 

(38] Tinally inquirers into physical science have an additional advantage E%ld<‘nce In 
over those who conduct judicial inquiries, m the fact that the endence before fnquiries 
them in so far as thej ha\ c to depend upon oral evidence is infimtely more trust- 
ttu«twortlu than that winch is brought Wnard in Courts of Justice The "orihy 
reasons of this ate manifold In the first place, the facts which a scientific 
observer has to report do not affect his passions In the second place, lus e\i 
donee about them is not taken at all unless bis powers of observations have 
been more or less trained and can be depended upon Id the tliird place he 
can hardly Inow what will be the inference from the facts which ho observes 
until his observations have been combined with those of other persons «o that 
if he were otherwise disposed to mis state them be would not know what mis 
Btatcmcnt would serve lus purpose In the fourth place, ho knows that his 
observations will be confronted with others so that if he is careless or maccu* 
rate and AforUon if he should be dishonest, he would be found out In the 
fifth place, the class of facts which he observes are, generally speaking simple, 
and lie is usually provided with means siccialU arrange<l for the purjiu-Mj of 
securing accurate obsorv ations and a careful record of its results 

The very opposite of all this i« true as regards vntnesse» m a Court of Justice Evidence 
The facts to wLioh they tcstifv are as a rule ficta m which they are morp or 
less interested and which in inan\ cases excite their strongest passions to the ic^s trust 
highest degree [39] The witnesses are \cr\ Rcldom trained to observe any worthy 
facts or to express themselves with accuricy ujion auy subject Tliov know 
what the point at issue is and how their evidence bears upon it so thit thev can 
shape it according fo the effect which thev wish to produce They are generally 
so situated that a large part at least of what they say is s cure from « rntra 
diction and tie facts which thtv have to observe being in most mst mcos 
portions of human conduct are ®o intricate that even with the lx t inteniion 
on the part of the witness to speak the truth he wall gcnerallv be inaccurate 
and almost nlwavs inconqlete m his account of what occurred 

So far it appears that our opportunities for inv».sti^itin„ an 1 provin,. the Vdvantares 
CM tenre of i«nhted facts are much inferior to our opportumtns f< r mve ti. Umg 
and pn>\ing the formula:, wliuh m tomtnonlv ealM the 1 iws i f nmm Tien gc Inquiries 
is however soniithing to 1 1 s.iid e ii the other sidt Tlu u,.h the cMiUnn avid 
nblt in judicial and historical inquiries is often srntv an i i alwavs iixwl in 
amoui t find tin tigh th< facts which form the ulrjcct of >uch inquiries are far 
more intricate than thost ivhich attract tlu inquirer into jliV'ical nature, 
thou,.h tlie judge and the historian can derive no light from experiments, 
though in a wonl tluir appvritus (or a ceitvming the trutli is far inferior to 
that of which \ hv'ual inquirers di'jo e tl e tv k which thev 1 ave to perform 
IS proportionaliv ea«ur and hs> amlitnus It is attended mon*over bv eom« 
sj'Ccnl ficilities which in ,.reat h Ips m jHrf»riiun 4 it s-ati fictonlv 
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inquirer as well as any other, and m many, perhaps in most, cases it is possible 
to arrange facts for the purpose In order, for instance, to ascertain the force 
of terrestnal gravitj , it was necessary to measure the time occupied by diHerent 
bodies m falling tfirough given spaces, and every such observation was an 
isolated fact If, however, one experiment failed, or was mterfered with, if an 
observation was inaccurate, or if a disturbing cause, as, for instance, the resist 
ance of the atmosphere had not been ollowed for, nothing could be easier than 
to repeat the process , and inferences draw n from any one set of experiments [35] 
were obviously as much to be trusted as inferences drawn from any other set 
Thus, with regard to inquiries into physical nature relevant facts can be mnlti 
phed to a practically unliimtcd ext^t, and it ma> , b) the waj , be observed 
that the case with which this has been assumed in all ages is a strong argument 
that the course of nature does impress mankind as being uniform under super 
ficial variations For many centuries before the modern cliscovenes in astro 
nomywere made, the motions of the heat enly bodies « ere carefully observed 
and inferences as to their future course were founded upon those observations 
Such ob'ervations would have been useless and unmeaning but for the tacit 
assumption that what they bad done m times past the> would continue to do 
for the future 

!n Judicial In inqumea mto isolated events this great resource is not a% ailablc Where 

ifmUed^^ the object is to decide what happened on a particular occision, ne cau hardly 
ever draw inioronccs of any value from what liappoiitd on similar occasions 
because the groups of events which form the subject of histoncal or judicial 
inquiry are so intricate that it can scarcelj ever be assumed that thej will 
repeat, or that the) have repeated, themselves If we wish to know what 
happened two thousand years ago when specibc quantities of oxjgen and 
hydrogen were combined under given circumstances we can obtain complete 
certainty by repeating the cxjicriment but the whole course of human history 
must recur before ve could witness a second assassination of Julius Ctesar 


t cannot be 
eased 


Object of 
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[361 ‘\^ ith reference to such events uo are tied down inexorablj to a certain 
limited amount of evidence We Imow so much of the assassination of Ctsar 
as has been told us by the historians who are to us ultimate authorities and 
wc know no more Thcif testimom must be taken subject to all the deductions 
which expenenco shows to be necessary in receiving as true statemeiita made 
by histoncal writers on subjects which interest their feelings and upon the 
authority of materials which arc no longer extant and therefore cannot be 
weighed or cnticized Unless by some unforeseen accident now materials 
on the subject should come to light a few pages of general historj will for ever 
comprise the whole amount ol human knowledge upon this subject, and anj 
doubts about it whether they rise from inhemnt improbabilities in the story 
itself from diflcrences of detail in the different narratives or from general 
considerations as to the untrustworthy character of historians writing on 
hearsav, and at a considerable distance of tune from the events which 
they relate are and must remain for ever unsolved and insoluble 

■n^y, 1 n *1 j w * I cientific 

Inch the 

IS two 

fold, — the satisfaction of a form of curiosity which to those who feel ifc at all, 
13 one of the most powerful and which happens also to be one of the most gene 
rally useful elements of human [37] nature , aud the attainment of practical 
results of very various kinds Neither of these ends can be attained unless and 
until the nroblems stated bj nature have been solved , partially, it may bt but 
at all events trulv, as far as the solution goes On the other hand there is no 
pressing or immediate necessity for their solution Every scientific qucotion is 
nlwavs open and the answer to it may be discovered after vnm attempts to di* 
co\ er it have been made for thousands of j ears, or an answer long accepted may 
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be rejected and replaced by n better answer after an equally long period In 
short, m scientific inquiries, absolute truth, or as near an approach to it as can 
be made, is the one thing needful, and is the constant object of pursuit So 
' ' * one ascertained 

quirer neither is, 

• ^ g the possibility 

of error, he is bound, to the extent, at least, of that possibility, to suspend his 
judgment 

In judicial inquiries (I need not here notice historical inquiries) the case Ob|ecl ot 
IS different It is necessary for urgent practical purposes to arrive at a decision Inqulnes 
which, after a definite process has been gone through, becomes final and irre 
\eT«ibIe It IS ob\ious that luuler these circumstances the patient suspension 
of judgment, and the high standard of certaintj required by scientific inquirers, 
cannot be expected Judicial decisions must proc<^ upon imperfect materials 
and must be made at the risk of error 

[38] rinallj inquirers into physical science have an additional advantage E\ld<*ncetn 
o%cr tho«e who conduct judicial tnqmnes, in the fact that the cMdcncc before fnamHeg 
them in so far as the) have to depend upon ord evidence is infinitely more trust- 
tru«tworth} than that which i« brought forward m Courts of Justice The worthy 
reasons of this arc nnnifoUl In the first j>lace the facts which a scientific 
observer has to report do not affect his passions In the second place his cvi 
dence about them is not taken at all unless his powers of observations have 
been more or le«s trained and can be dejiciidcd upon In tlie third jfiace he 
can hardlj Inow what will bo the inference from the facts wlmh he observes 
until his observations have been combined with tho«e of other persons «o that 
if he were otlierwiso disposed to iius state them he would not know what ims* 
statement would serve lus purpose In the fourth place he knows that liis 
obsoraatmns will be confronted with others so that if he is careless or marcii- 
rate and aforUon if he should be dishonest, he would be found out In the 
fifth placv, the class of facts which he observes are, gencrallj speaking uimph, 
ami he is usuall) provided with means sjecnlh arranged for the purpo c of 
securing accurate observations and a careful record of its results 

Tlic verj opposite of all tins is true as regards vntnesscs in a Conn of Justice Evidence 
The facts to which thov tcstif\ are as a rule facts m which thi,\ are more or inquVrles*”** 
less interested and which in man\ cases excite their strongest pasMons to the irl ?3 irust 
highest degree [39] The witnesses are verv seldom trained to observe any w rthy 
facts or to express tlitmsehcs with aicumcv upon anv subject Thov know 
what the point at issue is and how theirevjdence bears ujion it so that tiie\ can 
shape Jt arrordin^ fn the effect wlurb tbev wish to produce The> nn.guicrullj 
So situated that a large j irt at least of what thej saj is secure from i ntra 
diction and tic facts which thej have to observe being in lu ist instiiKci 
portions of human conduct are so intricate that even with the bi t intcnti m 
on the pirt of the witness to speak the truth he will gencmilv K inicturvte 
and almost alwavs inconipleti in Ins account of what octurnul 

So far it upjiears that our opportunitie for invv tigvtnig uni jrovm^ the Vdvantaccs 
existence of i«olited facts are much infenor to our o| portumiic' f >r line ti iting ovt^^sdin'll 
and jiroving the formulas wliuli are lommonh calle 1 the I iws < f n itun Then gg intjuirt,., 
IS however «oin< thing to I » slid on the other id« Th msli tin imIius a\ ill 
abk in judicial and historical inquirub is often s u tv an 1 is alwav ' lived in 
ainourt ami though thi ficts which f« rm th subjtct of such inquiries arc far 
mom intricate than those which attract tht inquirer into |h\ iia! nature, 
though the judge and the hi tomn can denvi no b^ht fri in exj’cnments , 
though in a won! tlmr apparatus for a cxitunmg the truth is far inferior to 
that of which j hv'ical inqum rs <h jk* t the ts'k whiih tl ev have to perform 
IS proportionallv easier and le s amlitious It is attended moreover, bv «ome 
special facilities which an gnat he!|»s in i»trfonuing it s.vti factonh 
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inquirer as well as any other, and m many, perhaps in most, cases it is possible 
to arrange facts for the purpose In order, for instance, to ascertain the force 
of terrestrial gravity, it waa necessary to measure the time occupied by different 
bodies in falling through given spaces, and every such observation was an 
isolated fact If, however, one experiment failed, or was interfered with, if an 
observation was inaccurate, or if a disturbing cause, as, for instance, the resist 
ance of the atmosphere had not been allowed for, nothing could be easier than 
to repeat the process , and inferences drawn from any one set of experiments [35] 
were obviously as much to be trusted as inferences drawn from any other set 
Thus, with regard to inquiries into physical nature relevant facts can be multi 
plied to a practically unlimited extent, and it maj, bi the wa}, he observed 
that the ease with ^ -v * 1 . t. 1 . 
that the course of 
ficial variations 1 
nomy were made, 

and inferences as to thcir future course were founded upon those observations 
Such observations would ha\e been useless and unmeaning but for the tacit 
assumption that what they had done in times past they would continue to do 
for the future 

Ininqiunca into isolated events this great resource 1 $ not available Where 
the object is to decide what happened on a particular occasion we can hardly 
ever draw wtcrenccs of anv value from what happened on similar occasions 
because the groups of events which form the subject of histoncal or judicial 
inquiry are so intricate that it can scarcely ever be assumed that tlicy will 
repeat, or that thej Lave repeated themselves If we wi«h to know wliat 
happened two thousand years ago when specific quantities of oxjgen and 
hydrogen were combineil under given circumstances we can obtain complete 
certainty by repeating the experiment but the whole course of human history 
must recur before we could witness a second assassination of Julius Ccosar 
s [36] Mith reference to such events wo are tied down inexorably to a certain 
limited amount of evadcnce We know so much of the assassmation of Cesar 
as has been told us by the historians who are to us ultimate authorities and 
we know no more Their testimonv must be taken subject to all the deductions 
which experience shows to be necessary m reccivmg as true statements made 
by historical writers on subjects which interest their feelings and upon the 
authority of materials which are no longer extant and therefore cannot be 
weighed or criticized Unless by some unforeseen accident new materials 
on the subject should come to light 0 few pages of general hiatorj will for ever 
comprise the whole amount of human knowledge upon this subject and any 
doubts about it whether they nse from inherent improbabilities in the storj 
itself, from differem.ea of detail id the different narratives or from general 
considerations as to tlie untrustworthy character of historians writing on 
hearsav, and at a considerable distance of time from the events which 
they relate ate and must remain for ever unsolved and insoluble 

Besides this difference as to the quantity of evidence accessible in scientific 
and histoncal inquiries, there is a great difference as to the objects to which the 
- ~ e course of nature is two 

j those who feel it at all, 
be one of the most gene 

j ‘ ^ ,^1 u uii loij uamrt and the attainment of practical 

results of verj various kinds Neither of these ends can be attained unless and 
until the nroblems stated by nature have been solved , partially, it may bt, but 
at all events trulv, as far as the solution goes On the other hand, there is no 
pressing or immediate necessity for their solution Lverj scientific question is 
alwavs open and the answer to it may be d^covered after vain attempts to di* 
cover It have been made for thousands of years, or an answer Jong accepted mar 
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be rejected and replaced by a better answer after an equally long penod In 
short, m scientific inquiries, absolute truth, or as near an approach to it as can 
be made, is the one thing needful, and is the constant object of pursuit So 

any one ascertained 
inquirer neither is, 

• ding the possibility 

of error, he is bound, to the extent, at least, of that possibibty, to suspend his 
judgment 

In judicial inquines (I need not here notice histoncal inqmnesl the case Oblecl ot 
IS different It is necessary for ui^nt practical purposes to arnve at a decision inquiries 
which, after a definite jirocess has been gone through becomes final and irre 
\eT«ible It IS ob\nous that under these circumstances the patient suspension 
of judgment, and the high standard of ccrtaintj requited by scientific inquirers 
cannot be expected Judicul elecisions must proce^ upon imperfect materials 
and must be made at the risk of error 

[38] Tmallj inquirers into pbjsical science have an additional advantage Eilil»iicc in 
o\et those who conduct judicial inquiries in the fact that the evidence before fnmUrles 
them in so far as thej base to depend upon oril evidence is mfimtelj more trust- 
trustworthj than that which is brought forward in Courts of Justice The "orthy 
reasons of this ate manifold In the first place the facts which a scientific 
obsener has to report do not affect his passions In the second place his cvi 
dence about them is not taken at all unless Ins powers of obseriations have 
been more or le«s trained and can be depended upon In the third place ho 
can hardlj 1 now what will be the inference from the facts which ho ob^erics 
until his observations have been combined with those of other persons so that 
if 1 e were otherwise disposed to mis state them he would not know what mis 
statement would serve his purpose In the fourth place lie Inows that his 
observatitms will be confronted with others so that if he is careless or inaccu* 
rate and u fortiori jf he should be dishonest he would be found out In the 
fifth place, the class of facts which he observes arc gencrallj speaking simple, 
and he is usuallj provided with means sjiecialh arranged for the purj>o o of 
securing accurate observations, and a careful record of its results 

The \er> opposite of all this is true as regards vntnesses iii a Court of Justice Evidence 
The facts to which thej tcstifj are aa a rule facts m which thtj arc more or 
less interested and which in inanj cases excite tlieit strongest passions to tho jess irust- 
higlie t degree [39] The witnesses arc verv f=eldom trained to observe any worthy 
facts or to express themsclvts with accuracj upon auj subject Tliev know 
what the point at issue is and how tbcir evidence bears ujion it so that thev can 
’ ' IT . . 1 . « (sh to prwltice Thej are generally 

what thej sav is secure from contra 
to observe bemg m mo''t instances 
portions of huiinii conduct are so intricate that even with the lx.st intention 
on the j art of the witness to speak the truth he will generallv be inaccurate 
and ahno-'t alwavs inconipkte m his account of what occurred 

So fir it apjicars that out opportunities for invvsti,,iting and {roving the Vdvantaffcj 
CM tence of I'olated ficts are much inferior to our opportunities for mve'ti.atmg m 

' are commonlv calM the laws of nature There flcinquirl»i 

on the other side Though thecvilcnoe avail 
iquirus IS often “carty, and is alwivs fixed m 
ainoui t ind though tlit facts which form the •-ulject of such inquines arc far 
more intncatt thin those which attract the inquirer into phvsical nature, 
thou,.h the and the histonan cm dense no light from expennents, 

though in a word tluir apjaritus for oscertaiiung the truth is far inferior to 
that of which ph\ ual inquirers dispo e the ta«k which thov have to perform 
IS { roivortionnllv va«itr ami nmhitinu It i" attended moreover, bv «oire 
si>ei.nl ficihties whicb arv ^.reit h Ips in j«irfonn»ng i* sati factonlv 
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[40] The question whether it is in the nature of things possible that general 
formulas should ever be devised by the aid of which human conduct can be 
explained and predicted in the short specific manner m which physical pheno 
mena are explained and predicted has been the subject of great discussion 
and IS not jet decided but no one doubts that approximate rules have been 
framed which are sufficienth precise to be of great service in estimating the 
probability of particular events Whether or not any proposition as to human 
conduct can ei er be enunciated approaching in generality and accuracy to the 
propo'iition that the force of gravity vanes inversely as the square of the distance, 
no one would feel disposed to deny that a recent possessor of stolen property 
who does not explain his possession is probably either the thief or a receiver , 
or that if a man refuses to produce a document m bis possession the contents 
of the document are probably unfavourable to him In inqmnes into isolated 
facts for practical purposes such rules as these are nearly as useful as rules of 
greater generality and exactness though they are of little service when the 
object is to interpret a senes of facts either for practical or theoretical purposes 
If for instance the question is whether a particular person committed a enme 
in the course of which he made use of water knowledge of the facts that there 
was a pump m his garden and that wa*er can be drawn from a well by working 
the pump handle u as useful as the most perfect knowledge of hydrostatics 
But if the question were as to the means by which water [41] could be supphed 
for a house and field dui 
practice of hydrostatics 

the more extensive the u ® 

required 

To this It must he added that the approximate rules which relate to human 
conduct are warranted principally by each man s own expenence of what passes 
in his own mind corroWrated by his observation of tbe conduct of other per 
sons which every one is obliged to interpret upon the hypothesis that their men 
tal processes are substantiafiv similar to his own Expenence appears to show 
that the results given by this process are correct mthm narrower limits of error 
than might have been supposed though the limits are vide enough to leave 
room for the exercise of a great amount of individual skill and judgment 

This circumstance invests the rules relating to human conduct with a very 
peculiar character Thej are usuallj expressed with little precision and stand 
in need of many exceptions and qualifications but thev are of greater practical 
use than rough generalizations of the same kind about physical nature because 
the personal expenence of tho<e by whom thev are used rcadilj supplies the 
qualifications and exceptions nhich thej require Compare two such niles as 
these heavy bodies fall to the ground the recent possessor of stolen goods 
18 the thief The nse of a balloon into the ait would constitute an unexplained 
^ truth 

do ng 
with 

out having stolen them E erj one would see at once that such a case formed 
one of the many unstated exceptions to the rule The reason is that we know 
external nature only by observation of a neutral unsj mpathetic kind wj ereas 
ever) man knows more of human nature than im general rule on the subject 
can ever tell him 

To these considerations it must be added tl at to inquire whether an iso 
latcd fact exists is a far simpler problem tl an to ascertain an I prove the rule 
according to wluch facts of a given class happen The enquirj falls within a 
smaller compass The process is gencrallj deductive The deductions dejiend 

which 
ced of 
The 
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deductions, too are as a rule of \arious kinds and so cross and check each 
other and thus supply each other s dehciencies 

For instance from one senes of facts it may be inferred that A had a strong Ijlustra 
moti\e to commit a crime say the murder of S From an independent sot of ^ 
facts it may be inferred that B died of poison and from another independent 
set of facts that 4 administered the poison of which B died The question is 
whether [43] A falls within the small class of muidcteis by poison If he does 
various propositions about him must bo true no two of which have any neces 
sat) connection except upon the hypothesis that he is a murderer In this case 
three such propositions are supposed to be true li-* (1) the death of B by poison 
(2) the adnunistration of it bj A and (3) the motive for its administration 
Each separate proposition as it is established narrows the number of possible 
hjpotheses upon the subject \Mien it is established that B died of poison 
innumerable hypotheses which would explain the fact of his death consistently 
with 4 s innocence are excluded when it is proved that A administered the 
poison of wluch L died every supposition consistent with A s innocence except 
those of accident justification and the like are excluded when it is shown 
that 4 had the difficulty of establishing, 

any one of increased and the number 

of supposit trowed in a corresponding 

degree 

This suggests another remark of the highest importance in estimating real {Hp/g 
weight of judicial inquiries It is that such inquiries in all cinhzed countries parties In 
are or at least ought to be conducted msuch a manner as to give e\erj person lerested 
interested m the result the fullest possible opportunity of establishing the con 
elusion which be wishes to establish In the illustration just given A would pg hear! 
have at onco the strongest motive to explain the fact that he had administered 
the poison to [44] B and every opportunity to do so Hence if he failed to do 
it he would either be a murderer or else a member of that mfinitesimall) suiali 
class of persons who having a motive to commit murder and hav mg admmis 
tered poison to the person whom thev have a motive to murder are unable to 
suggest an) probable reason for supposing that the) did administer it m 
Docently 

The results of the foregoing inquirv mav be sbortlv summed up as Summary 
follows - e o H ^ 

I The problem of discovering the truth in relation to matt(.rs which are 
judicial!) investigated is a part of the general problem of science — the dis 
covery of true propositions as to matters of fact 

II The general solution of this problem is contained m the rules of indue 
tion and deduction stated by Mr Mill and genetall) cmj lo) ed for the purj ose 
of conductmg and testing the results of inquiries into ph)3 cal nature 

III By the due application of these rules facts ma) be exhibited as stand 
mg towards each other in the relation of cause and eHect and we are able to 
argue from the cause to the eliect and from the effect to the cause with a degree 
of certaint) and precision proportionate to tie comilctcness with which the 
relevant facts have been observed or arc accessible 

I\ The leading differences between judicial mvestigaiions and inquiries 
into ph) steal nature are as follows — 

1 Injhysical inquiries the number of relevant facts isgeneralh unlimited 
and IS capable of indefimto increase b) expenments 

[45] In judicial mvestigatioiis tie number of relevant ficts is iiniited b\ 
circumstances and is incapable of bem** increased - 
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2 Physical inquines can be prolonged for any time that may be required 
in order to obtain full proof of the conclusion reached, and when a conclusion 
has been reached, it is always liable to review if fresh facts are discovered, or if 
any objection is made to the process by which it was arrived at 

In judicial investigation it is necessary to arrive at a dehnitc result in a 
limited time , and when that result is amved at, it is final and irreversible 
with exceptions too rare to requite notice 

3 In physical inquiries the relevant facts are usually established by testi 
mony open to no doubt, because they relate to simple facts which do not affect 
the passions which arc observed by trained observers who are exposed to 
detection if they make mistakes, and who could not tell the effect of misrepre 
sentation, if they were disposed to be fraudulent 

In judicial inquines the relevant facts are generally complex They affect 
the passions in the highest degree They are testified to by untrained observers 
who are generally not open to contradiction, and are awart of the bearing of 
the facts which they allege upon the conclusion to be estabhshed 

4 On the otlicr liand approximate generalizations are more useful in 
judicial than they are in scientific inquiries because in the case of judicial 
inquines cverv man’s [46] individual cxpenence supplies the qualifications 
and exceptions necessary to adjust general rules to particular facts which is 
not the case m regard to scientific inquiries 

5 Judicial inqumes being limited in extent, the process of reaching ns 
good a conclusion as is to bo got out of the materials is far easier than the pro 
cess of establishing a scientific conclusion with complete certainty, though the 
conclusion arrived at is less satisfactory 


Judicial 
Inquiries 
usually pr3 




It follows from what precedes that the utmost result that can in anv case 
bo produced by judicial evidence is a very high degree of probabilitv WWher 
upon any subject whatever more than this is possible— whether the highest 
form of scientific proof amounts to more than an assertion that a certain order 
in nature has hitherto been observed to toko place and that if that order con 
tinues to take place such and such events will happ^'O, are questions which have 
been much discussed but which he bevond the sphere of the present inquiry 
However this mas be the reasons given above show why Courts of Justice have 
to be contented with a lower degree of probability than is rightly demanded in 
scientific investigation Th-^ highest probability at which a Court of Justice 
can under ordinary circumstances am>e is the probabihty that a witness or a 
«et of witn<>sses affirming the existence of a fact which they say thev perceived 
tbeu oww sensaa aiwl viVvvcb tbfty covilfi aot tell the ttuth 

It IS difficult to measure the value of such a probability against those which 
the theories of physical inquirers produce not would it serve [47] any practical 
purpose to attempt to do so It is enough to saj that the process by which 
a coniparatiselv low degree of probabihty is shown to exist in the one ca«e is 
identical m principle with that bj which a much higher degree of probabihty 
13 shown to exist in the other case 


Defaces of The degrees of probability attainable m scientific and in judicial inquiries 
^ arc infinite and do not admit of exact measurement or description Cases 
certainty might easily be mentioned lU which the degree of probabihtj obtained in either 
is BO high, that if there is anj degree of knowledge higher in kind than the know 
ledge of probabilities it i-» impcasiblc for any practical purpose to distmguisn 
between the two M hethcr anj higher degree of assurance is conceivable than 
that which may easilj be obtamed of the facts that the earth revolves round 
the Bim and that Delhi was besieged and taken bv the Engbsh in 1857, is n 
question which docs not belong to this inquiry For all practical purposes 
such conclusions as these mav be described as absolutely certain From these 
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down to the faintest guess about the inhabitants of tlie stars, and the faintest 
suspicion that a particular person has committed a crime, there is a descending 
Scale of probabilities which docs not admit of any but a very rough measure 
ment for practical purposes The only point in it worth noticing is what is 
commonlj called moral certainty, and this means simply such a degree of pro 
babihty as a prudent man would act upon under the circumstances in which 
he [48]| happens to be placed m reference to the matter of which he is -said to 
be raorall) certain 

hat constitutes moral ccrtaint} is thus a question of prudence and not Moral cer 
a question of calculation It is commonlj said m reference to judicial mquines 
that m criminal cases guilt ought to be pro\ed bejond all reasonable doubt ’ prudence 
and that in ci\nl ca^es the decision ought to be in favour of the side which 13 
most probablj right To the latter part of this rule there is no objection though 
it should be added that it cannot bt applied absolutely without reserve For 
instance a Cis il case in which character is at stake partakes more or less of the 
nature of a Cnmindl proceeding but the first part of the rnlt means nothing 
more than that m most cases the punishment of an innocent man is a great evil 
and ought to be carefully avoided but that on the other hand it is often 
lougb undefinable degree of uncertainty 
The danger of punishing the innocent 
no doubt the nccessitj of running 
some degree of risk of doing so in certain cases is intimated bj the ^\ord reason 
able The question what sort of doubt is reasonable in Criminal cases 
IS a question of prudence Hardlj anj case e\ct occuis in which it is not 
possible for an ingenious person to suggest hj^theses consistent with the 
prisoner 8 innocence The hypotheses of falsehood on the part of the witnesses 
can never bo said to be more than higblj improbable 

[49] Though It 13 impossible to invent any rule bj which different proba Prlocjplo of 
bilities can be preciselj salued it is alwajs possible to sav whether or nob pVoSSiiU- 
the^ fulfil the conditions of what Mr Mill desenb s as the method of Difference , ties 19 that 
amfifnot how neatlj thej approach to fulfillmg it The principle is precisely of Mills 
the same m all cases however complicated or bowc\cr simple and whether difference 
the nature of the mquicj is scientific or judicial In all cases the known facts 
must be arranged and classified with reference to the different hj pothe&es or 
unknowm or suspected facts hj which the existence of the known facts can be 
accounted for If every hypothesis except one i" inconsistent with one or iiioro 
of the 1 nown facta that one hypothesis is proved If more than one hypothesis 
is consistent with the known facts but one onlj is reasonably probable — that 
IS to sa\ if one onh is in accordance witli the common course of e\ ents tint 
one m judicial inquiries raaj be said to be pro\cd bejond all reasonable 
doubt The word reasonable m this sentence denotes \ fluctuating and 
uncertain quautitj of probabilitj (if the expression maj be allowed) and shows 
that the ultimate question in judicial proceedings is and must be m moat ca ea 
a question of prudence 

Let tile question be wlietlier A did a certain act the circunistancca ar«, 
such that the act must have been done by somebody but it can have btin done ‘ 
only by A or by i? If I and B are equallv likelv to have done t!ie act the 
matter cannot be earned further [50] md the qucatiun Mb did it ^ mu^t 
remain undecided But if the act must have I een don bv int jersun if it 
required great physical strength ml if J is an eitecduigh j wirfiil man and 
B a child it ma\ be said to bi proved that 1 did it If 1 i» atrung r than B, 
but tie di jroportion between their strength is le s it i-> probille that I did 
it but not iinpo sibk that 7? mav have done it and so on In such a ca'e as this 
a nearer approach thin usual to a distin t mtisunment of the probability 
IS possible but no coinilete and dchiiite tatement on the subject can be 
nndc 



2 Physical inquincs can be prolonged for any time that may be required 
in order to obtain full proof of the conclusion reached, and when a conclusion 
has been reached, it is always liable to review if fresh facts are discovered or if 
any objection is made to the {noce^s by which it was arrived at 

In judicial investigation it is necessary to arn%e at a definite result m a 
limited time and wlien that result is amved at, it is final and irreversible 
with exceptions too rare to requite notice 

3 In phy'sieal mquines the relevant facts are usually established by testi 
mony open to no doubt because they relate to simple facts which do not affect 
the passions which are observed by trained observers who are exposed to 
detection if thev make mistakes and who could not tell the effect of misrepre 
Bcntation if they were disposed to be fraudulent 

In judicial mquines the relevant facts are generally complex They affect 
the passions in the highest degree They are testified to by untrained observers 
who are generally not open to contradiction and are aware of the bearing of 
the facts which they allege upon the conclusion to be established 

4 On tlie other hand approximate generalizations are mote useful in 
judicial than they are in scientific mquines because m the ca-^e of judicial 
mquines cvetv man a [46] individual expenence supplies the qualifications 
and exceptions necessary to adjust general rules to particular facts, which is 
not the case in regard to scientific inquiries 

5 Judicial mquines being limited m extent the process of reaching as 
good a conclusion as is to be got out of the matenals is far easier than the pro 
ccss of establishing a scientific conclusion with complete certainty, though the 
conclusion armed at is less satisfactory 

Judicial It follows from what precedes that the utmost result that can m any case 

usuaHyiiro produced by judicial evidence is a very high degree of probability Whether 
duce only upon any subject whatever more than this is possible— whether the highest 
ery idg-fi form of scientific proof amounts to more than an assertion that a certain order 
^bllky nature has hitherto been observed to take place and that if that order con 
tmucs to take place sucli and such events will happ'-'n are questions which have 
^ been much discussed but which he bevond the sphere of the present inquiry 

Howevei this ina why Courts of Justice have 

to be contented than is nghtly demanded in 

scientific mvestq t which a Court of Justice 

can under ordinary circumstances arrive is the probability that a witness or a 
set of witnessesi affirming the existence of a fact which they say thev perceived 
by their own sen«e8 and upon which they could not be mistaken tell the truth 
It IS difficult to measure the value of such a probability against those which 
the theones of physical inqmrers produce nor would it serve [47] any practical 
purpose to attempt to do so It is enough to say that the process by which 
a comparatn eh low degree of probability is shown to exist in the one case is 
identical m principle with that by which a much liigher degree of probability 
IS shown to exist in the other case 


Deuces of The degrees of probability attainable in scientific and in judicial inquiries 
— are infinite and do not admit of exact measurement or descnption Cases 
certainty might easily be mcntioi ed in which the degreo of probability obtained in either 
IS so high that if there is any degree of knowledge higher in kind than the know 
ledge of probabilities it iinpct,sible for any practical purpose to distmguisn 
between the two ■\\ hether any higher degree of assurance is conceivable than 
that which may easily be obtained of the facts that the earth revolves round 
the sun and that Delhi was besieged and taken bv the English in 1857, is a 
question which does not belong to this inquiry lor all practical purposes 
such conclusions as the c mar be desenbed as absolutely certain From tht,«o 
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down to the faintest guess about the inhabitants of the stars and the faintest 
suspicion that a particular person has committed a crime there is a descending 
scale of probabilities which does not admit of any but a very rough measure 
ment for practical purposes The only point in it worth noticing is what is 
commonlj called nioral certamt) , and this means simply such a degree of pro 
balility as a prudent man would act upon under the circumstances in which 
he [48] happens to be placed in reference to the matter of which he is said to 
be morally certain 

A\hat constitutes moral certaintj is thus a question of prudence and not Moral cer 
a question of calculation It is commonl} said in reference to judicial inquines 
that m cnimnal cases guilt ought to be pro\ed bevond all reasonable doubt ’ prudence 
and that in cml ca^es the decision ought to be in favour of the side which is 
most probablj right To the latter part of this rule then, 13 no objection though 
it should be added that it cannot bt appUed absolutely without reserve For 
instance a Civil case in which character is at stake partakes more or less of the 
nature of a Criminal proceedins but the first part of the rule means nothing 
more than that in most cases the punishment of an innocent man is a great evil 
and ought to be carefully avoided but that on the other hand it is often 
lOugh undcfinable degree of unceitamty 
The danger of jmnishmg the innocent 
no doubt the necessity of running 
some degree of risk of doing so in certain cases is intimated by the word reason 
able The question what sort of doubt is reasonable in Cnininal ca es 
IS a question of prudence Hardlj any case e%cr occuis in which it is not 
possible for an ingenious person to suggest hjpotheses consistent \snth the 
prisoner s innocence The hj potheses of falsehood on the part of the w itno^ses 
can ne^er be said to be more tlian higblj improbable 

[49] Though It IS impossible to invent any rule by which difivrcnt proba Prlnclplo of 
bihties can be prcciselj valued it is always possible to say whether or not 
they fulfil the conditions of what Mr Mill desenb s as the method of Difference , ties la that 
and if not how nearly they approach to fulfilling it The principle is precisely of 8 

the same m all cases however complicated or howe\et simple and whether difference 
the natuTv of the inquiry is scientific or judicial In all cases the known facts 
must be arranged and classified with reference to the different hypotheses or 
unknow n or suspected facts by which the existence of the known facts can be 
accounted for If every hypothesis except one i» inconsistent with one or more 
of the l^no^vn facts that one hypothesis is proved If more than one hy pothcsis 
is consistent with tlie known facts but one only is reiwonably probable — that 
IS to say if one only is iii accordance with the common course of e\ents that 
one in judicial inquiries may be said to be jroaed beyond all reasonable 
doubt The Word reasonable in this sentence denotes a fluctuating and 
uncertain quantity of probability (if the expression may be allowed) and shows 
that the ultimate question m judicial proceedings is and must be m most ca'es 
a question of jrudence 

Let tlie question bo w hether A <bd a curtain act , the circumstancea arc 
such that the act must ha\e been done bv somebody but it can haae Ixen done ‘ 
only by ^ or by C If 1 and D are equalh likely to ha\t done the act the 
mattut cannot be carried further [50] and the question Mho did it’ must 
remain undecided But if the act must hast, been done b\ one person if it 
rc juire 1 gieat ihjsical strength and if 1 is an eictcduiglv powerful man and 
B a child It mav be said to be j roved that A did it If 1 is stronger than B 
but the disj roj ortion between tleir strength is less it is jrobable that 1 did 
It but not impossible that B mav have done it and so on In such a case as this 
a nearer apj roach than usual to a distmct mcasuivment of the probability 
is jossibk but no cumjlete and definite statement on the subject can be 
nude 
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2 Physical mquines can be prolonged for any time that may be required 
m order to obtain full proof of the conclusion reached, and when a conclusion 
has been reached, it is always liable to review if fresh facts are discovered, or if 
any objection is made to the process by which it was arrived at 

In judicial investigation it is necessary to am\e at a definite result in a 
limited time , and when that result is arrived at, it is final and irreversible 
with exceptions too rare to require notice 

3 In physical mquines the relevant facts arc usually established by testi 
mony open to no doubt, because they relate to simple facts which do not affect 
the pas<5ions which arc observed by trained observers who are exposed to 
detection if thev make mistakes, and who could not tell the effect of misrepre 
sentation if they were disposed to be fraudulent 

In judicial mquines the relevant facts are generally complex They affect 
the passions in the highest degree They are testified to by untrained observers 
who are generally not open to contradiction and are aware of the bearing of 
the facts which they allege upon the conclusion to be established 

4 On the other hand approximate generalizations are more useful in 
judicial than they are m scientific mquines because m the case of judicial 
mquines c^crv man’s [46] individual cxpenence supplies the qualifications 
and exceptions neces«aiy to adjust general rules to particular facts, which is 
not the case m regard to scientific inquiries 

■i Judicial mquines being limited in extent the process of reaching as 
good a conclusion as is to be got out of the materials is far easier than the pro 
cess of establishing a scientific conclusion with coraple+c certaintj, though the 
conclusion arrived at is less satisfactory 

Judicial It follows from what precedes that the utmost result that can in anv case 

usually lira- produced by judicial evidence is a very high degree of probabiUtv Whether 
duce onlv upon any subject whatever more than this is possible— 'Whether the highest 
^ery high form of scientific proof amounts to more than an assertion that a certain order 
m nature has hitherto been observed to take place and that if that order coo 
tinues to take place such and such events will happm are questions which have 
been mucli discussed but which he bevond the sphere of tlie present inquiry 
Hovrever this ma ’ why Courts of Justice have 

to be contented than is rightly demanded m 

scientific mvestlf t which a Court of Justice 

can under ordinary circumstances arrive is the probability that a witness or a 
set of witnesses affirming the existence of n fact which they say thev perceived 
by their own senses and upon which they couU * ^ 

It IS difficult to measure the value of such a 

the theories of jhjsical inquirers produce nor ' • 

purpose to attempt to do so It is enough to saj that the process by which 

a comparatively low degree of probability is shown to exist m the one case is 

identical in pnnciple with that bj which a much higher degree of prohabihty 

IS shown to exist in the other case 

Decrees of T'* “ i w c i - i « nr,ines 

probaiillty 
— moral 
certainty 

between the two hether anv higher degree of assurance is conceivable than 
that which maj easilj he obtained of the facts that the earth revolves round 
the sun and that Delhi was bcsiej.«l and taken b) the English m 1857, is a 
question which docs not belong to this inquirj Jor all practical purposes 
such conclusions as thc«e mav be described as absolutely certain From these 
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down to the faintest guess about the inhabitants of the stars, and the faintest 
suspicion that a particular person has committed a crime, there is a descending 
scale of probabilities which does not admit of any but a very rough measure 
ment for practical purposes The only point m it worth noticing is what is 
commonlj called moral certaint} , and this means simply such a degree of pro 
balihtj as a prudent man would act upon under the circumstances in which 
he [48] happens to be placed in reference to the matter of which he is said to 
be morally certain 

hat constitutes moral certainty is thus a question of prudence and not Moral cer- 
a question of calculation It is commonlj said in reference to judicial inquiries 
that in criminal cases guilt ought to be proved bejond all reasonable doubt ” prudence 
and that m cml ca«es the decision ought to be m favour of the side whicli is 
mostprobablj right To the latter part of this rule thercis no objection though 
it should be added that it cannot be applied absolutely without reserve For 
instance, a Civil case in which character is at stal o partakes more or less of the 
nature of a Criminal proceeding but the first part of the rule means nothing 
more than that m most cases the punishment of an innocent man is a great evil 
and ought to be carefulh avoided but that on the other hand it is often 
impossible to eliminate an appreciable though undefinable degree of uncertainty 
from the decision that a man is guilty The danger of punishing the innocent 
IS marked by the use of the expression no doubt the necessity of running 
some <1®^® oi of doing so m certain cases is intimated bj the w ord reason 
able The question what sort of doubt is reasonable m Criminal cases 
IS a question of prudence Hardly any case e\er occuia m which it is not 
possible foi an ingenious person to suggest hjpotheses consistent with the 
prisoners innocence The hypotheses of falsehood on the part of the isitncsscs 
can nc\er be said to be more than bigblj improbable 

[49] Tliough It IS impossible to invent anj rule bv which different proba Prlnclpla of 
bilities can be prcciselj valued it is alwajs possible to saj whether or not pVobablU? 
thev fulfil the conditions of what ftir Mill describes as the method of Difference Ues is that 
and if not how nearlj thej approach to fulfilling it The pnnciple is precisely 
the same in all cases however complicated or however simple and whether difference 
the nature of the inquirj is scientific or judicial In all cases the known facts 
must be arranged and classified with reference to the different hj notheses or 
unknown or suspected facts by which the existence of the known facts can bo 
accounted for If ever) hj pothtsis except one i® inconsistent with one or more 
of the known facts that one hypothesis is proved If more than one hj pothesis 
IS consistent with the known facts but one onlj is reasonablj probable — that 
is to sa\ if one onlj is in accordance with the common course of events tint 
one in judicial inquiries maj be said to be proved bejond all rrasonablc 
doubt The word reasonable m this sentence denotes a fluctuating and 
uncertain quantity of probabilitj (if the expression maj be allowed) and shows 
that the ultimate question in judicial proceedings is and must bo m most cases 
a question of prudence 

Let the question be whether A did a certain act the t ircumst inccs are 
such that the act must have been dune bv somebodv but it can have been done 
ouh bj A or bj 5 If 1 and li are eqiiallv likelv to have done the act the 
matter cannot bo earned further jSOJ md the question ho did it * must 
remain undecided But if the »ct must have I cen done bv one {kisou if it 
required great phj sical strength and i£ 1 is an ciccedingh j owerfol man and 
B a child it mav be said to be jirovcd that 4 did it If 1 is stronger than £, 
but the disproi ortion between their trength is le s it is |robable that f did 
It but not impossible that C mav have done it and so on In such a ca«e as this 
a nearer approach tlan usual to a distmit measurement of fhc probabilitv 
IS possible but no complete and dehiute ctitement on the «ubject can be 
in idc ' 
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Judicial Such being the general nature of the object towards which judicial inquiries 

!n?ol\e't\%o <iirocted, and the general nature of the process by which they are earned 

classes of on, it will be well to examine the chief forms of tliat process somewhat more 
Inferences particular!) 

It will be found upon e'^amination that the inferences emplo)ed in judicial 
inquiries fall under two heads — 

(1) Inferences from an assertion, whether oral or documentary, to the 
truth of the matter asserted 

(2) Inferences from facts which, upon the strength of such assertions, are 
believed to e^ist to facts of which the existence has not been so asserted 

For the sake of simplicity, 1 do not here distinguish \anous subordinate 
classes of inference®, sucli as inferences from the manner in which assertions are 
made, from silence, fiom the absence of assertion, and from the conduct of the 
pnrtie® The) may be regarded as so man) forms of assertion, and ina\ there 
fore he classed [51] under the general head of inferences from an assertion to 
the truth of the matter asserted 

Direct and This is the distinction usually expressed b) saying that all evidence is either 

stanuTfcvl- or circumstantial I a\oid the use of this expression, partly because, as 

dence I have already observed, direct emdence means direct assertion whereas circum 
stantial evidence means a fact on which an inference is to be founded, and partlv 
for the more important reason that the use of the exprosbion favours an unfound- 
ed notion that the principles on which the two classes of inference depend 
are different, and that they have different degrees of cogency, wkeh admit of 
comparison The truth is that each inference depends upon precisely the same 
general theor), though somewhit different consiaerations apply to the investi 
gation of cases in which the facts testified to arc many, and to cases in which 
the facts testified to ate few 

Hio general theoiy has been alrcad) stated In every case the question is> 
are the known facts inconsistent with an) other than the conclusion suggested * 
The known facts in every case whatever are the evidence in the narrower sense 
of the word The Judge hears with his own ears the statements of the ivitncsses 
and sees with his own e)es the documents produced in Court His task is to 
infer from what he thus sees and hears the existence of facts which he neither 
sees nor hears 

Let the question be whether a will was executed Three witnesses, entirely 
aboie suspicion coroe [52] and testify that they witnessed its execution 
These assertions are facts which the Judge hears for himself Now there arc 

10 Judge has to consider in 
witnesses that they saw the 
execution of the will — 

(1) The witnesses may bo speaking the truth 

(2) The witnesses may be mistaken 

(3) The witnesses may be telling a falsehood 

The circumstances raa ' ’ ’ *’) 


would bo commonly called a case of direct evidence 

I^t the question be whether A committed a enme The facts which the 
cess with Judge actualh knows are that certain witnesses made before him a vanety of 
Mr Mills statemcLts which he believes to oe true The result of these statements is to 
iheorv establish certain facts which show that either A or ^ or C must have 
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committed the cnme and that neither D nor G did commit it In this case the 
fact** before the Judge wou’d be inconsistent with any other reasonable hypo 
thesis except that -i comnutted the cnme This nould be commonly called a 
case of circumstantial endence ^ et it is obvious that the pnnciple on which the 
[53] in\ estigatioii proceeds as in the last case is identically the same The 
onlr difierence is in the number of inference'* but no new pnnciple is mtrod iced 

It is also clear that each case is identical m pnnciple mth the method of 
difierence a® evplaiued bv Mr Mill 

Sir Alill s illustration of the application of that method to the motions of 
the planets is as follows — The planets with a central force give areas proper 
tional to the times The planets without a central force give a different set 
of motions but areas { roportional to the times are observed Therefore there 
is a central force 

Similarly in the cases suggested The assertions of the witnesses give the 
execution of a will t c no other cause can account for those assertions having 
been made If the will had not been executed those assertions would not 
have been made But the assertions were made Tliereforc the \nll was 
executed 

Though inferences from an assertion to its truth and inferences from facts 
taken as true to other facts not as.,erted to be true rest upon the same pnnciple 
each inference has its pecuLanties 

The inference from the assertion to the truth of tlie matter asserted is inference 
usually regarded as an easy matter calling for httle remark fro^^^asser 

Though m particular ca«es it is really easy and though m a cortam sense natter as 
t nghtly u bj far the most difficult 
scamages of justice are almost [54] 

This leqmrcs full explanation 

To infer from an assertion the truth of the matt<^r asserted is in one cense 
the easiest tl mg in the world The mteUectual mocess consists of only one 
step and that is a step which gi\es no troulle and is taken in most cj<*es un 
consciously But to draw the inference in those cases only in which it is true 
is a matter of the utmost difficulty If w* were able to affirm the proposition 
Vll men upon all occasions speak the truth the remaming propositions — 

This man says so and so Therefore it is true wo ild present no difficulty 
The major premiss howcNer is subject to wide exceptions which are not forced 
upon the Judge s attention Moreover if they were the Judge has often no 
means of ascertaining whether or not and to what extent they ipplv to any 
particular case 

How is it possible to tell how far the powers of observation and memory of Us dilOcul 
a man seen once for a few imnutes enable him and how far the innumerable 
motn es by any one or more of which he may be actuated dispose him to tell 
the truth upon the matter on which he testifies * Cross examination supplies 
a test to a certain extent but those who have seen most of its application 
will be dispo ed to trust it least as a proof that a mao not <*1 aken b\ it ought to 
be believed \. cool steady bar who happens not to be ojen to contradiction 
will 1 affle the mo«t <=kilful crev- exaimocr m the absence of accidents which are 
not 'O common m practice as [55] person'* who take their notions on the “ubject 
from anecdotes or fiction would suppo e 

No rules of evidence which tie lep lator can enact can jx.rceptiblv affect 
this cl IT cultv Judges must deal wxth it as well as thev can b\ the me of their 
natural faculties and acquired expenence and the mLcamagesof jiLticem wl ich dcnce 
thev will be involved by reason of it mmt be et down to the imperfection of 
our mean** of arriving at truth. The natural and acquired shrewdnes* and 
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expenence by which an observant man forma an opinion as to whether a witness 
13 or 13 not l^inp, is by far the most important of all a Judge’s qualificationa, 
infinitely more important than an\ acquaintance with law or mth rules of 
e^^dence No tnal €\er occurs m which the exercise of this facultv is not 
required , but it « only in exceptional case^ that questions anae which prc'cnt 
any legal difficulty or in which it is necessary to exercise any particular ingenuity 
in putting together the dilTerent facts which the endence tends to e«tabh h 
This pre-eminenth important power for a Judge is not to be learnt out of books 
In so far as it can be acquired at all, it is to be acquired only bv experience, 
for the acquisition of which the position of a Judge is b\ no means peculiarly 
favourable People come before him with their ca es readr prepared, and 
give the evidence which Ihev have determined to give Unle-s he Imows them 
m their unrestrained and familiar moments he will have great difficulty in 
finding an} good reason for believing one man rather than another The [56J 
rules of evudence may provide tests, the value of which has been proved bv 
long experience, bv w^cb Judges ma} be satisfied that the qualitv of the 
matenals upon which their judgments are to proceed is not open to certain 
obvuous objections but the} do not profess to enable the Judges to know 
whether or not a particular witness tells the truth or what mference is to b“ 
drawn from a particular fact The correctness with which this is done must 
depend upon the natural sagacity, the logical power and the practical expeneuce 
of the Judge not upon his acquaintance with the law of endence 
Grounds for The grounds for believing or disbelieving particular statement' made bv 
and dl8- particular people under particular citcumstancea miv be brought under three 
believing a heads — tho«e which affect the power of the witness to speik the truth tho^e 
witness which affect fcus will to do «o , and tho«t which an<e from the nsturv' of the 
^Povver statement itself and from surrounding circumstance' \ man ' povrer to 
Sfioak the truth depends upon his knowledce and hi' power of exirvvion 
This knowledge depends partly on bis accuracy m obNorvation jvjrtlv on his 
memor} parth on his presence of mind , his power of exj>rv'wion dipend' upon 
an mfinite number of circumstances and vanes in rvlatum to the subject of 
wbuh he has to speak 

*** A 1 ] an 8 will to speak the tnitb depends upon his education hi' character, 

^ Lis cfurd_< bis feensc of dut}, his relation to the particular facts as to which 

he I to tcMiiv lus humour for the moment, and a thousand [57j other circum 
staiupv as to the presence or absence of which in auv pirticular ca^e it i' often 
difficult If furm a true opimoa 

Tin third 'et of reasons are tha.e which dejeud upon the probabilitv of 
the statement 

Manv di«cuvionv Iwve taken place on the effect of the improbabilitv of a 
statement upon its cndibilit} lu ca es which can never fall under judicial con 
sideration It is unnetessarj to enter upon thst subject here Looking at 
the matter mcrcU in relation to judicial mquincs it is «uiHcient to olxervc 
that uliil't tilt improbabilitv of a statement is alwsvs a resson and ma} be, 
in practice a conclusive reason for disbelieving it its probabiUty is a poor 
resion f<»r Ldicving it if it rests upon uncorroborated testmionv probabk 
falsehoods art those vvhirb an artful liar naturallv telb and the fact that a 
good opportunit} for telling such a faNehood occurs is the commonest of all 
reasons for its being told 

L(*c;n the whole, if must be admitted that bftle that is really eemceable, 
guide on the ' upon the inference from an assertion to the truth of the nntter 

subject a. erf*<l The observations of wbicb the matter admits arc either generalities 
to MiLui. to b* of much practical use, or thev arc so narrow and special that 
thev cun l«. li irntonl} bj personal ob'Crvations and practical cxpencnce Such 
ob treat I m art n Idom, if ever, thrown bv tho«c vvlio make them into the fonn 


Probability 
of state 
mcot 



IVTRODUCTIO^ 


33 


• 

of express propositions Indeed, for obvious reasons, it would be impossible 
to do so Tbe most acute observer would never be able [58] to catalogue the 
tones of voice, the passing shades of expression or the unconscious gestures 
which he had learnt to associate with falsehood , and if he did, his observations 
would probablj be of little use to others Every one must learn matters of this 
sort for himself, and though no sort of knowledge is so important to a Judge, no 
rules can be laid down for its acquisition (1) 

If the opinion here ad\ anccd appears strange, I would invite attention to 
the following illustration — Is there an\ class of cases in which it is, m practice, 
[59] so difficult to come to a satisfactory decisiou as those which depend upon 
the explicit, direct testimony of a single witness uncorroborated, and, by the 
nature of the ca'^e, incapable of corroboration ^ For instance, a man and a 
woman aie tra\ elling alone m a railwaj carnage The tram stops at a station 
and the woman charges the man with indecent conduct which he demes 
Nothing particular is known about the character or previous history of either 
The woman is not betra) ed on cross cvanuiiation into any mconsistencv There 
are no cases in which the difficulty of am\ong at a satisfactorj decision is any- 
thing like so great It is easy to decide them as it is easy to make a bet, but 
it IS easier to deal satisfactorily mth the most compheated and lengthy ebam 
of inference 


The uncertainty of inferences from an assertion to the truth of the matter 
asserted may he shown by stating them logically The> may he considered as 
being the conclusions of ajUogisms m this form — 

All men situated in such and such a manner speak tbe truth or speak 
falsely (as the case may be) 

A B, situated m such and such a manner, says so and so 
Therefore, m saying so and so, he speaks truly or falsely (as the case may be) 
This 13 a deduction resting on a previous induction and it is obvious that 
the induction which furnishes the major premiss must alwajs be exceedingly 
imuerfect, and that tbe truth of the minor premiss, which is essential to the 
deauction, is alwaj s more or less conjectural 

[60] In manj cases the defects of inferences of the first kind may be inci- 
dentally remedied by inferences of the second land, namelj , inferences from 
facts which are asserted, and, on the ground of such assertion, beheved by the 
Court to exist, to facts not asserted to exist , and these I now proceed to 
examine 

I have observed that the inference from an assertion to the truth of the 
matter asserted often is as easy as it always appears to be In very many 


(1) I may give a few anecdotes which 
have no particular value in themselves 
but which show what I mean I always 
used to look at the witnesses toes when 
I was cross examining them said a 
friend of mine who bad practised at the 
bar ju Ceylon As soon as the> began 
to lie they always fidgeted about with 
them I know a Judge who formed the 
opinion that a letter had been forged 
because tbe expression that woman 
which It contained appeared to him to be 
one which a woman and not a man would 
use and the riuestion was whether the 
letter m Question had been forged by a 
woman In the life of Lord Keeper 
Guilford It IS said that he a]wa>s acted 
on the principle that a man vvas to be 
believed in what he said when he was in 


a passion The common places about the 
evidence of police men children women 
and tbe natives of particular countries 
belong to this subject The only remark 
I feel inclined to add to what is commonly 
said on it is that according to my observa 
tion the power to tell the truth which 
implies accurate observation knowlcd-e of 
the relative importance of facts and power 
of description properb proportioned to 
each other ts mu^ less common than 
people usually suppose it to t e It is es 
tremely difTcult for an untrained person 
not to mix up inference and assert on. It 
IS also diffcult for such a person to dts 
tmguish between what they themselves saw 
and heard and what they were told by 
others unless their attention is speoally 
directed to the distinction 
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lostancos which it la much easier to tecogaise when thev occur than to reduce to 
rule a direct assertion eten by a gin„te witness of whom little is known is 
entitled to great weight Suppose for instance that the matter asserted is of a 
which the witness is or for aught he can 
mglc assertion of this sort may outweigh 
Suppose for instance that a number 
of witnesses have been lalltd to piove an ahht and that they allege that on a 
given day thet were all present together isith the person on behalf of whom 
the ahbi is to be pro\ed at a fan held at a certain place If the "Magistrate of 
the distnct whose dutj it was to supenntend the fair were to depose that the 
fair did not begin to be held tdl a daj subsequent to the one in question no one 
would doubt that the witnesses had conspired together to give fals“ evidence 
bj the familiar trick of changing the dav In this case one direct assertion 
would outweigh manj direct a'ssertions Mhv ^ Beacuse the Magistrate of 
the distnct would be a man of (61] character and position , because he would 
(we must assume) be qmte indifferent to the particular case in issue because 
he would be deposing to a fact of which it would he his official duty to he cog 
ruzant and on which he could hardl) be mistaken , and lastl), becausd the fact 
would be known to a %ast numbci of people and he would be open to contra 
diction detection and rum if he spoke falseh Change these circumstances 
and the equallj explicit testimony of the very same man might be worthless 
Suppose for instance that he was asked whether he had committed adultery * 
flis denial would carrj hardlv ana weight in anj conceivable case, inasmuch 
as the charge is one which i guiltj man would always denv and an innocent 
man could do no more In other words since the course of conduct supposed 
IS one wluch a man would certainly take whether ho were innocent or not the 
fact of lus takuv it would afford no criterion as to his gmlt or innocence 

Now m almost all judicial proceedings a certain number of facts are estab 
lishtd by direct asscrtiona mado under such circumstances that no one would 
«efiouslj doubt their truth Otben, are rendered probable m various degrees 
and thus the judge is furnished with facts which he may use as a basis for his 
inferences as to the CMstence of other facts which ate either not asserted to 
exist or are asserted to exist bj unsatisfactory witnesses 


h infer 
ce com 
^nralia ei? 
easy 


* more difficult to draw than 
the ted In [62] fact it is far 

casi* than to ascertain that they 

arc guidance can be laid clown 

No process is gone through the correctness of which can afterwards be indc 
pcuuenth tested The Judge has nothing to trust to but his own natural and 
acquired sapacitj In the other case all that is required is to go through a pro 
cess with wluch as Mr Hnxlej remarks eaery one has a „eneral superficial 
acquaintance tested by c%er> daj practice and the theory of which it is easy 
to understand and interesting to follow out and apply 


Fads must facts supposed to be proved must ultimately fulfil the conditions of 

fulfil test of the method of difltrcnte Lnt they may be combined by any of tH recognised 
difference^ logical metl ods or by a combinatiou of them all The object indeed at which 
the) are all directed is tl e same though they reach it by difleivnt roads A few 
illustrations wall make this plain The question is whetl er A has embezzled 
a small sum of money, say a particular rupee which he received on account of 
lus cmnlojcr an 1 did not enter in a I ook m which he ought to haie entered it 
ILs deftneo is that tl e omisaton to make tl c entry was accidental Tl o account 
book IS eiamuK 1 and it is found that m a long scries of mstmices onus, ion of 
small sums base been made each of which omissions is in A s favour This 


in the absence of explanation would Iiaao iio reasonal le doubt of -1 s guilt in 
each and eicry case It would be practicaili unpossiblt to account for such 
facts cxcejt ujoa the assuroition of [63J systematic fraud Logically, this is 
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an instance of the "Method of Agreement applied to so great a number of instances 
as to exclude the operation of chance When however, this is done the Alethod 
of Agreement becomes a case of the Method of Difference 

The well known ca«es m wluch guilt is inferred from a number of separata 
independent and sotospeik com errnng probabilities ma\ be regarded as an ^ig°g 
illustration of the same principle Their gcntral tvjie is as follows — 

B was murdered bi some one 

AVhocN or murdere 1 B had a motive for his murder 
J had a moti\ e for niurdenng B 

A\hoe\cr murdered Zl had an opportunitj for murdering B 
I had an opportuniti for murdering B 

Whoever murdered B made prepaiations for the murder of B 
A acted in a manner which might amount to a preparation for murdering B 
In each of these instances which might of course be ludcfinitelv multiphed 
one Item of agreement is established between the asccitained fact that B was 
murdered and the In pothesis that I murletedlura and it docs sometimes hap 
pen that these comculences raa\ be multiplied to such an extent and may be 
of such a character as to esclule the supposition of chance and justify the 
inference that 4 was guiltj (1) Tliecose however is a [64J rare one and there 
IS alnais a great risk of injustice unless the facts proved go bejond the mere 
multiphcation of circumstances scparatelj indicating guilt and amount to a 
substantial exclusion of everv reasonable possibility of innocence 

The celebrated passige in Lord AUcaulays Essavs m which he seeks to lilustre 
prove that Sir Plulip Francis was the author of Junius s letters is in instance 
of an argument of this kind The letters he sa^-s show that five facts can be 
predicated of Junms wtoever lie may have been But these five facts may 
also he predicated of Sir Philip Francis and of no one else Whether any part 
of this argument can m fact ne sustained is a question to which it woul 1 be 
imj ertment to refer here hut that the method on which it proceeds is legitimate 
there can bo no doubt 

The cases m which it !•> most probable that injustice will he done b\ the Rules as to 
application of the method of agreement to judicial inquiries are those m which eti 

the existence of the principal fact has to be inferred from circumstances pointmg 
to It This is the foundation of the well knonui rule that the corpus delicti 
should not in general in cnrainal cases be inferred from other facts but should 
be proved mdependentU It has been &oinetimcs narrowed to the proposition 
that no one should lie convicted of murder unless the hodj of the murdered 
jierbon has been discovered Neither of these roles i-. more than a rough and 
partial application of the general principle stated above If the circumstances 
are [65] such as to make it raorallj certain (witbm the definition given above) 
that a crime has been committed the inference that it was so comoiitted i is 
safe as anj other such inference 

The cvptam of a ship a thousand miles from am land and with m tber lUu'tra* 

1 bj several mutinous ailors. 

The sailors soon afterwards 
vessel The cabin windows 
are opened dlie cabin is in confusion and the captua is never s en or heard 
of again 

\ jerson lo iJvS it his watch and returns it to his jockit Immvdiatelj 
afterwards a man comes j ast aud makes \ snatch at tie watch which 
disapjears The man pm^ued runs avvav and owuns aero s a river, he 


(11 See Rchardtons caic p S9 c 45 ol this lutroductioa). 
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13 arrested on the other side Ho has now atch m his possession and the watch 
IS never found 

In these cases it is morally certain that murder and theft respectively 
were committed, though in the first case the body, and m the stcond the watch 
is not producible 

Existence Cases, however, do undoubtedly occur in which the inference that a crime 

has been committed at all 13 a mistake Thev may often be resolved into a 
Bom^etlmes case of beg^ng the question The process is this suspicion that a crime has 
wrongly In- been committed is excited, upon inquiry a number of circumstances are dis 
ferred cohered which, if it 13 assumed that a cnino has been committed, are suspicious, 
but which are not suspicious unless the assumption is made 

[66] A ship IS cast away under such circumstances that her loss may be 
accounted for either by fraud or by accident 

The captain is tried for making away with her A variety of circumstances 
exist which would indicate preparation and expectation on his part if the ship 
really was made awav with, but which would justify no suspicion at all if she 
was not It 13 mamfestly illogical first to regard the antecedent circumstances 
as suspicious, because the loss of the ship is assumed to be fraudulent and next 
to mfer that the ship was fraudulently destroyed from the suspicious character 
of the antecedent circumstances This, however, is a fallacy of very common 
occurrence, both m judicial proceedings and m common life (1) 

The modes in which facts may be so combmed as to exclude every hypo 
thesis other than the one which it is intended to estabhsh are very numerous, 
and arc, 1 think, better learnt from specific illustrations and from actual practice 
than from abstract theories One of the objects of the illiistrattons given in 
the next chapter is to enable students to understand this matter 
Summary of The result of the foregoing inquiries may be summed up as follows — 

conclusions j Jq judicial inquiries the facts which form the materiab for the decision 

of the court are the facts that certam arsons assert certain thmgs under certain 
circumstances [67] These facts the Judcc hears with his own eats He also 
sees with his own eyes documents and other thmgs respecting which he hears 
cvrtain assertions 


11 His task IS to infer — 

(1) From what he hunselE bears and sees the existence of the facts asserted 

to exist , 

(2) From the facts which on the strength of such assertions he believes 

to exist other facts which arc not so asserted to exist 


the iimitations contamed m the following paragraphs) with the existence of anv 
other cause for it than the cause of which the existence is proposed to be proved 

IV The highest results of judicial mvestication must generally be, for the 
reasons already given, to show that certam conclusions are moro or less probable 

V The question — what degree of probability is it necessary to show, m 
order to warrant a j udicial decision m a given case 3 is a question not of logic, but 
of prudence, and is identical with the question “ Vhat nsk of error is it wise to 
run, regard being had to the consequence of error in cither direction t ” 

VI This degree of probability vanes in diflerent cases to an extent which 
cannot be strictly dehned, but wherever it exists it mav b'* called moral cortimty 

(1> An illustration of this form of Schooner Ertn and subsefiuently received 

error occurreil m the ease of ^ v Stenard a free pardon on the ground of their 

and two others who were convicted at innocence 
Singapore in 1867 for casting awag the 



(68) CHAPTER HI. 

THE THEORT OF RELE\A\CY, WITH IIJ:.IJSTRATI0\‘« 

Aa intelligence of sufficient capacity might perhaps he able to conceive Relevancy 
of all events as standing to each other m the relation of cause and effect , and means con- 
though the most powerful of human minds ate unequal to efforts which fall eient^^as 
jnflnitelv short of this, it is possible not only to trace the connection between cause and 
cause and effect, both in regard to human conduct and in regard to inanimate effect 
matter, to very considerable lengths but to see that numerous events are con- 
nected together, although the precise nature of the hnlis which connect them 
may not be open to observation The connection may be traced m either 
direction, from effect to cause or from cause to effect , and if these two words 
were taken m their mdest acceptation it would be correct to say th it when any 
theory has been formed which alleges the existence of any fact all facts are 
relevant which if that theory was true, would stand to the fact alleged to exist 
either in the relation of cause or in tho relation of effect 

It may he said that this theory would extend the limits of relevaucv beyond Objections 
all reasonable bounds, inasmuch as all events whatever are or maj bo more or 
[69] less remotely connected bv the universal chain of cause and effect so that 
the theory of g;ravitation would upon this principle be relevant, wherever one 
of the facts m issue involved the falling of on object to the ground 

The answer to this objection is, that wide, general causes wluch apply to Answer, 
all occurrences, are, in moot cases, admitted, and do not require proof , but no 
doubt if their application to the matter m question were doubtful or were mis- 
understood, it might he necessary to investigate them For instance suppose 
that m an action for infringing a patent the defence set up was that the patent 
was invalid, because the invention had been anticipated by some one who pte 
ceded the patentee The issue might be whether an earlier maclime was sub 
stantially tho same as the patentee s machine All the facts, therefore, which 
went to make up each machine would be facts m issue But each machine 
would be constructed with reference to the general formula! called laws of nature 
and thus the existence of an alleged law of nature might well become, not merely 
relevant, but a fact in issue If the first inventor of barometers had taken 
woA u -piA-wA, liT/?. laaA Av. Tfcs ’tOiViivAy, '5'MYi‘i’nni vA 

pressure, according to the height of a column of air and the tact that air has 
weight, might have been facts lo issue 

With regard to the remark that all events are connected together more or Traceable 
’ ’ that though this is or may Influence of 

,• which the influence of causes 

narrow A knife is a«ed to row 

commit a murder, and it is notched and stained with blood m the process Tho 
knifp IS carefully washed, the water is thrown away and the notch in the blade 
IS ground out It is obvious that, unless each bnk in this chain <il cause and 
effect could be sepvratelj proved, it would be impossible to trace the connection 
between the knife cleaned and ground and the purpose for which it had been 
used On the other Land if the first step — the fvet that the knife was bloody 
at a given time and place — was proved there would be no u^e m inqumug into 
the further effects produced bv that fact such os the staining of the water in 
ulnch it was washed, the infinitCMmal effects produced on the nver into v\hich 
the water was tbro^vn, and so forth 
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Buie as to The rule, therefore, that facts may be regarded as relevant which can be 
cKeels^ruc stand either in the relation of cause or in the relation of effect to the 

subject to fa*^^ to which thej are said to be relevant may be accepted as true, subject to the 
caution that caution that, when an inference is to be founded upon the eststence of such a 
eve^ connection everv step by which the connection is made out must either be 

nectlon*^^" proved, or be so probable under the circumstances of the case that it may be 
must be presumed without proof Footmarks are found near the scene of a crime The 
circumstances are such that the> may be presumed to be the footmarks made 
Ijon ' b} tho criminal These marks [71J correspond preci«eh with a pair of shoes 
found on the feet of the accus^ The presumption founded upon common 
experience though its force may vary indefiDitel) , is that no two pairs of shoes 
would make prccisel) the same marks It maj further be presumed, though 
thi" presumption is by no means conclusive that shoes were worn b) the oivner 
on a cnen occasion Here tho steps are as follows — 

(1) The person who committed the crime probabh made those marks 

by pressing the shoes which he wore on the giound 

(2) The person who committed the crime probahK wore his oivn shoes 

(3) Tho shoes so pressed were probably the e shoes 

(4) These shoes arc A 5 s shoOs 

Tlierefore A B probabl> made those marks with those shoes 

Therefore A B probablj committed the crime 

These facts may be exhibited id the relation of rau>e and effect thus — 

(1) A 8 owning the shoes was the cause of hu wearing them 

(2) His wearing them at a gi\cn place and time caused the marks 

(3) Tho marks were caused br the flight of the cnminal 

(4) The flight of the cnminal was caused b\ tho commusion of the 

enmt 

[72] (5) Therefore the marks were caused b\ the flight of I the cnminal 
after committing the crime 

k l' Though this mode of describing relevancy might le correct it would not 

deflniuon be rcadilj understood Tor instance it might be asked how is an a/ifci relevant 
under this definition The answer is that a man s ah^cnce from a gi\ en place 
at a given time is a cause of his not having done a giv en act at that place and 
time This mode of using language would however be obscure and it was for 
this reason that lelevancv was verv fullj defined in tho Evidence Vtt {ss 0 II 
lotJi inclusive) These sections eniimeratt sjwcificalh the different instances 
of the connection between cause and effect which occur most frequently in judi 
cial proceedings Thev are designcdlv worded verv widelv and m such a wav 
as to overlap each other Thus a motive for a fact m issue (s 8) is part of its 

cau«e (a 7) Subsequent conduct influented by it (s 8) is part of its effect (« 7) 

Facts relev ant under 8 11 would in most cases be relevant under other sections 
The object of drawing the Act m this manner was that the general ground on 
which facts are leltvant might be stated m as manv and as popular forms as 
possible, so that if a fact IS relevant itsrelevancv iniv be easilv ascertained 

Importance Tlicsc sections are by far the most important as thev are the most original 

of these part of the Ividence Act as thev affirm poutivelv what facts may be proved, 

sections vvLereas the Lngbsh law assumes this to (73] be known and merely declares 

negativch that certain facts shall not b“ proved 

Inipcrtant as tlicsc «ertions are for purposes of studr, and m order to maki 
• the whole body of hw to which theV belong easily intelligiWo to students and 
practitioners not trained in lngbsh Courts thev are not likely to give rise to 
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btigation or to nice distinction The reason is that s 1G7 of the Evidence Act 
Tvhtch was formeilj s 57 of Act II of 1855 renders it practically a matter of 
little importance whether evidetfce of a particular fact ls admitted or not The 
extreme intncacj and minuteness of the law of England on this subject is 
pnncipall} due to the fact that the improper admission or rejection of a single 
question and answer would gne a right to a new trial in a civil case and would 
upon a criminal trial be sufficient ground for the quashing of a con\ iction before 
tho Court for Crown Cases reserved 

The improper admission oi rejection of e\idencc in India has no effect 
at all unlesa the Court thinks that the evidence improperly dealt svith cither 
turned or ought to ha\e turned the scale A Judge moreo%er if he doubts as 
to the Tele^ ancy of a fact suggested can if he thinks it will lead to any thing 
relevant, ask about it himself under s 165 

In order to exliibit full} the meaning of the«e sections to show how the Act Illustralion 
was intended to he worked and to furnish students mth models bj which thev 
ma} bo guided in the discharge of tl e most important of their duties abstracts 
are appended of the CMdence gi\cn at the following remarkable trials — 

[74] 1 R t Doncllan 

2 II t Belaney 

3 R V Richardson 

4 R V Patch 

6 R V Palmer 

To everv fact proved m each of these cases the most intricate that I could 
discover a note is attached shomng under what section of the Evidence Act 
it would be Tcle^ ant 

I may observe upon these cases that the general principles of evidence arc 
perhaps more clearly displayed m trials for murder than in any others Mur 
ders arc usually concealed with as much care as possible ani! on the other 
hand they must from the nature of the case leave traces behind them which 
render it possible to apply the argument from effects to causes with greater 
force in these than in most other cases Moreover as they invohe capital 
pumshment and excite pecubar attention the evidence is generally mvesti 
gated ivith special care There are accordingly few cases which show so 
distinctl} the sort of connection between fact and fact which makes the 
eMStcncc of one fact a good ground for infcmng the existence of another 


I 

[75] Case of R i Do\ei,lav(1) 

John Donellan Esq was tried at AVarwick Spring Vssizcs 1781 before 
Hr Justice Duller for the murder of Sir TUeodo-uus Broughton his brother in 
' ge(2) who up to the moment 


was the Slater of tho deceased ar 
Ined with him at Lawford Hall 


(1) Willson Circumstant al Ev dence (31 State oi «h ngs order wh eh facts 

pp 19'> 6 in issue happened (sect on 7) 

(2) Introductory fact (section 9) 
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In the event of Sir T Broughton’s death, unmarried and without issue, the 
greater part of his fortune would descend to Mrs Donellanfl) , hut it was 
stated, though not proved, hy the prisoner in his defence that be on his mamage 
entered into articles for the immediate eetthng of her whole fortune on herself 
and children, and depnved himself of the possibihty of enjoying even a hfe- 
estate in [76] case of her death, and that this settlement extended not only to 
the fortune but to expectancies (2) 

For some time before the death of Sir Theodosius the pn«oner had on 
several occasions falselj represented his health to be very bad and bis life to 
be precanous (3) On the 29th of August the apothecary m attendance sent 
him a mild and harmless draught to be taken the next morning (4) In the 
evemng the deceased i\a3 out feliiog(5), and the prisoner told his mother that 
he had been out with him, and that he had imprudently got his feet wet, both of 
which assertions were false (C) When Sir Theodosius was called on the foIlo^vlng 
mormng he was m good bealth{7), and about seven o’clock his mother went 
to his chamber to give him his draught(8), of which he immediatelv com 
plained(9), and she remarked that it smelt like bitter almonds (10) [77] In 
about two mmutes be struggled very much os if to keep the medicine down, and 
Lady Broughton observed a gurgling m his stomach(ll), jn ten minutes be 
seemed inclined todozefll), but m 6ve minutes afterwards she found him with 
his eyes fixed, his teeth clenched, and froth running out of his mouth, and 
within half an hour after taking the dose he died (11) 

Lady Broughton ran downstairs to give orders to a servant to go for the 
apothecary, who lived about three miles dJ3tant(12), and in less than five 
minutes after Sir Theodo«ius had been taken DoneUan asked where the phj«io 
bottle was, and Lady Broughton showed him the two bottles The pnsonef 
then took up one of them and said “ Is this it * ” and being answered “ Yes,” 
he poured some water out of the water bottle which was near into the phial 
shook It, and then emptied it into some dirty water which was m a wash hand 
basin Lady Broughton said, “You should not meddle with the bottle,” upon 
which the prisoner snatched up the other bottle and poured wati,r into that also, 
and shook it, and then put nis finger into it and tasted it Lady Broughton 
again asked what he was about, and said he ought not to meddle ith the bottles , 
on which he replied that he did it to taste it(13) though (14) he had not tasted 
the first bottle (13) The prisoner ordered a [78] servant to take away the basin, 
the dirty things and the bottles, and put the bottles into her hands, for that 
purpose , she put them down again on being directed by Lady Broughton to 
do so, but subsequently removed them on tlie peremptory order of the 


(1) Mortve (section 8) 

(2) Fact rebutting an inference sug 
gested by a rele\an< fact (section 9) 
These facts are omitted by Mr Wills but 
are mentioned in my account of tbe case. 
Gen View Cnm Law p 338 

(3) Facts showing preparation for fact 
in issue (section 8) The statements are 
also admissions as against the prisoner 
(section 17) 

(•») A fact affordinS an opportunity for 
facts in issue (section 7) 

(S) Introductory to what follow* 
(section 9) 

(6> Preparation (section 8) Ad*p|SSioii 
(section 17) 

(7) State of thing* under which fact* 
in issue happened (section 7) 

(8) It was suese^ted that Doncllan 
changed ihe apothecary s draught for a 


poisoned one admimsiered by Lady Brough 
ton an innocent agent Therefore tbe 
administration of the draught suggested to 
be poisoned was a fact in issue (section 
5) 

(9) As to this tec section 14 

(10) ir of prussie acid Lady Brough 
ton perceived by smell the presence of tbe 
poison Therefore she smelt a fact in 
issue (section 5) 

(11) FTeefs of facts in issue (section 
7) All these facts go to make up the 
fact of his death which was a fact m issue 

(12) Introductory to nest fact as fixing 
the lime (section 9) 

(13) ''iibsc<iiicnt conduct influenced by 
a fact in issue and statements explanatory 
of conduct (section 8) 

(14) This word is Mr UiIIs comment 
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pn^oner(l) On the arrual of the apothecaiy, the pnsontr said the deceased 
had been out the pieceding evening fishing, and had taken cold, but he said 
nothing of the draught which he had taken (1) Tlie prisoner had a still m his own 
room which he used for distilling TO&es(2) , and a few days after the death of Sir 
Theodosius he brought it full of wet lime to one of the «ervants to be cleaned (3) 
The prisoner made 5e^eral false and inconsistent statements to the servants as 
the cauec of the young man’s death(4) , and on the day of his death he wrote 
to Sir IVheoIcr, his guardian to inform lum of the event, but made no 
reference to its suddenne«s (4) The coffin was soldered up on the fourth day 
after the death (5) Two days afterwards Sir W ‘Wheeler m consequence of the 
rumours wluch had reached him of the manner of Sir Theodosius’s death, and 
that suspicions were entertamed that he had died from the effects of poison{6), 
wrote a letter to the prisoner requesting [ 79 ] that an examination might take 
place ’ ’ ’ whom he wished it to be conducted (7) 

The but did not exhibit Sir W Wheeler’s 

lettei deceased bad been poisoned, nor did 

be mention to them that they were sent for at his request Ha\ung been induced 
by the pnsoner to suppose the case to be one of ordinary death(8), and finding 
the bod\ in an advanced state of putrefaction, the medical gentlemen declined 
to make the examination on the ground that it might be attended with personal 
danger On the following day a medical man who had heard of their refusal 
to examine the body offered to do so but the pnsoner declined his offer on the 
ground that he lud not been directeil to send for him (9) On the same day the 
prisoner wrote to Sir AV A\ heeler a letter m wbich he stated that the medical 
men had fullj satisfied the family and endeavoured to account [80] for the 
event by the ailment under which the deceased had been suffering , but be did 
not state that they had not made the examination (10) Three or four days 
after, Sir AV AVlieuler having been informed that the bod> had not been 
examined(ll) ivrote to the pnsoner insisting that it should be done(12}, which, 
howc\er, he prevented by vanou-* disingenuous contnvanccs(13), and the body 
was interred inthout examination (II) In the meantime, the circumstances 
having become kiioivn to the coioncr he caused the body to b*' disinterred 
and examined on the eleventh day after death Putrefaction was found to be 
far advanevd, and the head was not opened, nor the bowels examined, and in 
other respects the examination was incomplete (15) AVhen Ladv Broughton 


(1) Subsequent conduct and explanatory 
statements (section S) 

CJpportunity to a’lstif iburet water 
the poison said to have been used (section 
7) 

(31 Subsequent conduct (section 8) 

(4) Admission 17 18 
(Si Introductory to what follows 
(section 9) 

( 6 1 Introductory to and explanatory of 
what follows (section 91 It stionld be 
observed that proof of the rumours and 
suspicions for the purpose of showing the 
truth of the matters rumoured and suspected 
would not be admissible The fact that 
there were rumours and suspicions explains 
Sir \\ I\ heeler s letter 

(7) Statement to the prisoner and 
affecting his conduct (sect on 8 ex 2 ) 
(81 Subsequent conduct of prisoner 
(section 81 and Mr ills comment on the 
conduct 

(9) ‘5ulse<iu'nt conduct (section 8) 
The fact that the first set of doctors re 


(used explains the prisoner a conduct by 
showing that it had the effect of preventing 
examinations t'secfion Pf rfte groirmf on 
which they refused tends to rebut this 
inference (section 9) but the second 
doctor s offer and the prisoner s conduct 
thereon tend to confirm it (section 9) 

(10) Subsequent conduct (section 11) 
and admission (section 17) 

(11) Introducton (section 9) 

(121 Statement to the prisoner affecting 
his conduct (section 8 ex 2) 

(131 Each conirnance and each cir 
cumstmee which showed that it was 
disingenuous would come under the head 
of subsequent conduct (section 8i 

(14) The bur,aJ was part of the transac 
tion (section 6) The al sence of examma 
tion 15 explanatori ol parts of the medical 
evidence The whole is introductory to 
melcxl V idtnce section 9 1 

tlS> Introductory to cpiniors of experts 
(sections 9 4S 46) 



42 


INTRODUCTION 


in gi\ing evidence before tLe coroner’s inquest, related the circumstance of the 
pnsoner having nnsed the bottles, he was observed to take hold of her sleeve 
and endeavour to check her, and he afterwards told her that she had no occa- 
sion to have mentioned that circumstance, but onl} to answer such questions 
as were put to her , and in a letter to the coroner and jurv he [81] endeavoured 
to impress them with the belief that the deceased had madv ertentlj* poisoned 
himself with arsemc, which he had purchased to kill fish (1) Upon the trial 
four medical men — three phjsicians and an apothecarv — were examined on 
the part of the prosecution, and expressed a verv decided opinion mamlv 
grounded upon the symptoms, the suddenness of the death, the poit mortem 
appearances, the smell of the taught as observed bj Lady Broughton, and the 
similar effects produced bv expeninents upon animals, that the deceased had 
been poisoned with laurel water(2) , one of them stating that on opening the 
body be bad been affected with a biting aenmomous taste like that which 
affected him in all the subsequent experiment® with laurel water (3) 4n 
emmcnt(4) surgeon and anatomist stated a positive opinion that the symptoms 
did not necessaril} lead to the conclusion that the deceased had been poisoned, 
and that the appearances presented upon dissection explained notluag but 
putrefaction (2) The prisoner was convicted and executed 


II 

[82j Case of R t Belvne\ (5) 

/ ’ ’at the Central Criminal Court, August 

1814, ' ■ , e murder of his wife The} left their 

plare • rland, on a journev of pleasure to 

London on the Ist of June (having a few davs previouslj made mutual wills m 
each other 8 favour) (6) whereou tbelthof thatmonth thei ueut into lodgings (7) 
The deceased, who was advanced in pregnanev, was slightiv indisposed after the 
joume) , but not sufiiciently so to prevent her going about with her husband (8) 
On the 8th, being the baturdav morning after the arnv bI m tomi the prisoner 
rang the bell for some hot water a tumbler, and a spoon(9) and he and lus 
wife were heard conversing in their chamber about seven oclock About a 
quarter before eight the prisoner called the landlnd} upstairs saving that his 
wife was ven ill , and she found lierhing motionless on th** l>ed with her eves 
shut and her teeth closed and foaming at the [83] mouth On being oskevl if 
she was subject to fits, the pnsoner said she had fit® before but none like this, 


(1) Subsequent conduct (section 8) and 
admissions (section 17) 

(2) Opin on of experts (section 45) 

(3) This IS a case of test njt a (act in 
issue tLT the laurel water present in the 
bodf See definiiion of fact section 3 

(4) This was the famous John Hunter 


(5) \\ ills on Circumstantial Eri 
dence rp 175 — 178 

(6) Moli\c (section 8> 

(, ) Intfoducior) (section 9) 

(S) State of th ncs under which fact 
in issue happencil (section 7) 

(9) 1 reparat on (section 8> 
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and that she would not come out of it On being pressed to send for a doctor, 
the prisoner said he was a doctor himself, and should have let blood before, but 
there was no pulse On being further pressed to send for a doctor and lus 
friends he assented, addmg that she would not come to , that this was an affec- 
tion of the heart, and that her mother died in the same way nint months ago 
The servant was accordingly sent to fetch two of tho prisoner’s friends, and on 
her return she and the prisoner put the patient’s feet and hands m warm water 
and applied a mustard plaster to her chest A medical man was sent for, but 
before his arri\ al the patient had died (1) There was a tumbler close to the 
head of the bed, about one third foU of something clear, but whiter than water , 
and there was also an empty tumbler on the other side of tho table, and a paper 
of Ep^om ‘salt” (2) In reply to a question from a medical man whether tho 
dereased had taken anj medicine that morning, the prisoner stated that she 
had taken nothing but a little salts (3) On the same morning the prisoner 
ordered a grave for interment on tho following Monday (1) In the [84] mean 
time the contents of the stomach were eiamined and found to contain prussic 
acid and Epsom salts It was deposed that the symptoms were similar to those 
of death bj prussic acid, but might be the result of anj powerful sedative 
lK)i»Qu and that tho means resorted to by the prisoner were not hkelj to 
promote recoverj , hut that cold • 

of brandy or ammonia (which i 

house) and other stimulants v ^ ^ o i 

babl\ have been effectual No smell of prussic acid had been discovered m 
the room, though it has a aery strong odour, but the window was open, and it 
was stated that tho odour is soon dissipated by a current of air (5) The prisoner 
had purchased prussic acid, as also acetate of morphine, on the preceding dav, 
from a \endor of medicines with whom ho was intimate , hut ho had been in 
the habit of using these poisons under advice for a complaint in the stomach (6) 
Two days after the fatal event the prisoner stated to tho medical man, who had 
been called m and who bad assisted m the examination of the body, that on the 
" * ' ‘ to take some prussic acid , that on endeavour 

I [85] sorao dimculty, and used some force with 
lat m consequence of breaking the neck of the 
bottle bj tbe force, some of the acid was spilt , that he placed the remainder 
in the tumbler on the drawers at the end of the bed room, that ho went into 
tho front room to fetch a bottle wherein to place the acid but instead of 
so doing began to write to his friends in tbe country, when m a few minutes he 
heard a scream from his wife’s bed room calling for cold water, and that the 
prussic acid was undoubtedly the cause of her death Upon being asked what 
W Viui itme witti Will WiVie, ‘Aie priswivt be Vai ilrsstrujei A , ■ani on 
being asked why he had not mentioned the circumstances before he said be 
had not done so because ho was so distressed and ashamed at the conse 
quence of his negligence To vanoiis persons in the north of England the 
prisoner wrote false and suspicious accounts of his wife s illness In one of 
them dated from the Euston Hotel on the Gth of June, he stated thai his wife 
Was unwell, and that two medical men attended her, and that m consequence 


(1) The death and attendant circum 
stances ire facts in issue and part of the 
transaction (sections S 26) The other 
facts are conduct (section 8) and admis 
sions (sections 17 18) 

(2 1 State of things at death or cause 
Or eilect of administration of poison 
(section 7) 

(3 \dmis$ions (sections 17 18) 

(4 Conduct (section 8) 


(S) Effect of poisoning (section 7) 
opinions of experts (sections 45 46l Tbe 
absence of the smell of prussic acid and 
the presence of the draughts are respectisely 
i fact suggesting the absence of pnissie acid, 
and a fact rebutting that inference 
(section 91 

(6 Preparation (section 8) and fact 
rehuttini. inference from purchase of 
po « n (section 9) 
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he should give up an intended visit to Holland, and intimated his apprehension 
of ^a miscarnage For these statements there was no foundation At that 
time moreover he had removed from the Euston Hotel into lodgings, and on the 
same daj he had made arrangements for leaving his wife m London, and pro- 
ceeding himself on las visit to Holland In another letter, dated 8th of June, 
and posted after hia wife’s death, though it could not be determined whether 
it was written before or after, the prisoner stated that [86] he had had his wife 
remo\ed from the hotel to pnvate lodgings, where she was dangerously ill and 
attended by two medical men, one of whom had pronounced her heart to be 
diseased , these representations were equally false In another letter, dated , 
the 9th of June, but not pelted until the 10th, he stated the fact of his wife’s 
death, but without any allusion to the cause , and in a subsequent letter he 
stated the reason for the suppression to ho to conceal the shame and 
reproach of his negligence The pnsoner’s statements to his landlady that his 
wife’s mother had died from disease of the heart was also a falsehood the 
pnsoner havmg himself stated in wntmg to the registrar of bunals that brain 
fever was the cause of death (1) It was, however, proved that the prisoner 
was of a kind disposition, that he and his wife had hved upon affectionate terras 
and that he was extremely careless in his habtts(2) , and no motive for so homble 
a deed was clearly made out, though it was urged that it was the desire of 
obtaining her property by means of her testamentarv disposition (3) Upon the 
... certamly possible 

Tgested , and the jury 


Remarks in 
cases of 
Doncllan 
ascl Bela 
ney 




The two cases of Doncllan and Belancy aro not merely cunous in them' 
selves, but throw light upon one of the most important of the [87j points con* 
nocted with judicial evidence, the point namely as to the amount of uncertainty 
which constitutes what can be called reasonable doubt This I have already 
said IS a question not of calculation, but of prudence The cases in question 
show that different tribunals at different times do not measure it in precisely 
the same wav In DoncUan’s case the jury did not thmk the possibibty that 
Sir Theodosius Broughton might have died of a fit sufficiently great to constitute 
reasonable doubt as to his having been poisoned In Belanovs case the jury 
thought that the possibibty that the pnsoner gave his wife the poison by 
accident did constitute a reasonable doubt as to his gmlt If the chances of the 
guilt and innocence of the two men could be numencally expressed, they would, 
1 think be as nearlj as possible equal, and it might be said that both or that 
neither ought to ha> e been connefed if it were not for the all important principle 
that c\ery case is indejiendcnt of every other, and that no decision upon facts 
forms a precedent for any other decision If two j unes were to try th“ very same 
ca«e, upon the same evidence and with the same summing up and the same 
arguments hj counsel they might > cry profaablj arrive at opposite conclusions 
and jet it might he impossible to saj that either of them was wrong Of the 
moral qujlifications for the office of a Judge few are more important than the 
strength of mind which is capable of admitting the unpleasant truth that it is 
often neecssarj to act upon probabilities, and to run some ri«k of error The 
cruclti of the old criminal law of Euroiw, and of [88] England as well as of other 
countries proiluced mans bad effects, one of which was that it intimidated 
those who had to put it in force The sajung that it is better that ten criminals 
should escape than that one innocent man should bo con\uctcd expresses this 
sentiment, which has I think been earned too far, and has done much to enervate 
the administration of justice 


(t) All these are admission* Cseetions 
17, 18) and conduct (section 3) 


(2) Character (section 53) 

(3) Motive (section 8) 
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[89] Case op R. v . RiciiAr.DsoN,(l) 

In the autumn of 1786 a younji woman, ^7ho lived with her parents m a 
remote district in the Stewartry of Kirkcudbnght(2), was one day left alone in 
the cottage(3), her parents having gone out to the harvcjt-field (1) On their 
return home a little alter mid day(3), they found their daughter raurdered(5), 
with her throat cut(6) m a most shoclang manner 

The circumstances m which s>he svaa found, the character of the deceased, 
and the appearance of the wound, all concurred m excluding all supposition 
of suicide(7) ; while the surgeons who examined the wound were satisfied that 
[90] it had been inflicted by a sharp instrument, and by a person who must have 
held the weapon m his left hand (8) Upon opening tfie body the deceased ap- 
peared to ha\e been some months gone with child(9) , and on cxamimng the 
ground about the cottage there were discovered the footstejis of a person who 
had seemingly b 
a quagmire or 
however, that t , 

stepped into the imre, by which he must have been wet nearly to the middle 
of the leg (11) The prints of the footsteps were accurately measured and an 
exact impression taken of tht!m(I2), and it appeared that they were those of a 
person, who must have worn shoes, the soles of whiclihad been newly mended, 
and which, as is usual m that part of the country, had iron knobs or nails in 
them (12) There were discovered also along the track of the footsteps, and 
at certam mtervals, drops of blood, and on a stile or small gateway near the 
cottage, and in the line of the footsteps some marks resembling those' of a hand 
which had bwn bloody (12) Not the sbghtest siupicion at this time [91] 
attached to any particular person as the murderer, nor was it even suspected 
who might bo the father of the child of which the girl was pregnant (13) At 
the funeral a number of persons of both sexes attended{14), and the steward* 
dep * ... possible, to dis 

cos whoever ho was 

he e called together, 

after the interment, the whole of the men who were present, being about sixty 
in number (14) He caused tho shoes of each of them to be taken o2 and 
measured, and one of the shoes was found to resemble pretty nearly the impres- 
sion of the footsteps near to the cottage The wearer of the shoe was the school- 
master of the parish, which led to a suspicion that he must have been tho father 
of the child, and had been guilty of the murder to save lus character On a 
closer examination of the shoe, it was discovered that it was pointed at the toe. 


(1) Wills pp 225—229 Mr Wills 
observes, “ This case is also concisely stated 
in the ‘ Memoirs of the Life of Sir Walter 
Scott IV, p 52 and it supplied one of the 
most striking incidents in ‘ Guy Manner 
ids’" 

(2) Introductory (section 9) 

(3) Opportunity (section 7) 

(4) Fxplanatory (section 9) 

(5) Mr Wills comment Thev found 

her with the throat cut and Mr Wills says 
she was murdered but her murder was to 
them an inference, not a fact (section 3) 

(6) Tact in issue (section 51 

(7) Suicide would be a releiant fact 

as being inconsistent with murder The 
facts which exclude suicide are relcsant 
as inconsistent with a relevant fact (section 


ID 

(8) Opinion of experts (section 45) 

(9) State of things under which death 
happened (section 7) 

CIO) effects of farts in issue (section 7) 

(11) This IS so stated as to mix up m 
ference and fact Stripped of inference the 
fact might have been stated thus — There 
were such marks in the bog as would base 
been produced if a person crossing tbe 
stepping stones had slipped w^th one foot. 
The mud was of 'uch a deplh that a person 
so slipping would get wet to the middle 
of tbe leg 

(12) Effects of fact in issue (section 7) 

(13) Observation 

(14) Introductory (section 9) 
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whereas the impre-sion of the footstep was round at that place (1) The inea 
siixeinent of the rest went on and after going through nearly the whole number 
one at length was discovered which corresponded exactly with the impression 
in dimensions, shape of tho foot, form of the sole and the number and position 
of the nails (2) A\illiam Kichardson, the jouug man to [92] whom the shoe 
belonged on being asked where he was the day deceased \\as murdered, repli-'d, 
seemmglj without embarrassment, that he had been all that day employed at 
liis master s work(3), — a statement which his master and fellow servants who 
were present conhrmed (4) This going so far to remo\ e suspicions a warrant 
of commitment was not then granted, but some circumstances occurring a 
few daja afterwards having a tendency to excite it anew, the young man was 
apprehended and lodged in jail (o) Upon his exammation(G) he acknowledged 
that he was left handed(7) , and some scratches being observed on his cheek , 
he said he had got them when pulling nuts in a wood a few davs before (8) He 
still adhered to what [93] he had said of his hanng been on the daj of the 
murder empIo\cd constantlj m his masters work(9) , but in the course of the 
mquirj it turned out that he Lad been absent from his work about half an hour 
the time being djotinctly ascertained, to the course of the forenoon of that dav , 
that he called at a smith’s shop under the pretence of wanting something which 
it did not appear that he had any occasion for , and that this smith’s shop was 
in the wa^ to the cottage of tho deceas^ (9) V a oung girl, who was some 
Imndfod yards from the cottage, said that, about the time when the murder was 
comnutted (and which conesponded to the time when Ilicbardson was absent 
' ’ ' ly with bis dress and appear 

not see him return, though he 
would mtercept him from Iier ' 

Mew and which was the vetj track where the footsteps had been traced (10) 

His fellow set\ ants uow recollected that on the forenoon of that day they 
were employ i.d with Richardson m dnving their master’s cart, and that when 
passing bj a wood which they named, bo said that he must run to the [94] smith’s 
shop and would be back in a short time He then leH his cart under their 

which one of tho servants 
ch, they remarked on his 
y he said he would be, to 


1) Irrelevant 

(2) Ihe making: of the footmark was 
an effect of or conduct subse<]uent to and 
effected l>y a fact in issue (section 7) The 
measurement of the sixty shoes of which 
one onl) corresponded exactly with the 
mark was a fact or rather a set of facts 
mal tng h ghl) probable the relevant fact 
that that shoe made that mark (section 
11) The experiment itself is an appli 
cation of the method of difference This 
shoe would make the mark and no other 
of a vcr> large number would 

(3) This would be relevant against him 
but not in his favour as an admission (sec 
tions 17 18) 

(4) The fact that his master and fellow 
servants confirmed his statement is irre 
levant If they had testified afterwards to 
Ibr lact Itself it would have been relevant. 

(5) Irrelevant 

(t>) Dy Scotch law as well as by the 
Code of Criminal Procedure a prisoner may 
be exam ne I 

(7) The fact that be was left banded 


would be a cause of a fact in issue vir 
the peculiar way in winch the fatal wound 
was given The admission that he was left 
landed would be relevant as proof of the 
fact 1} sections 17 18 

(8) If It was suggested that the scratch 
es were made m i struggle with the girl 
they woul 1 be an effect of a fact in issue 
(section 7 and the statement vvould be 
relevant as against the prisoner as an ad 
mission (sections 17 18) 

(9) Opportunity (section 7) Adm s 
sions (sections 17 18) The call at the 
shop was preparation by making evidence 
(section 8) illustration (r) 

(10) There is here a mixture of fact 
and inferences the girl could not kmow 
that a murder was committed at tie t me 
when It was committed Probabl} she 
mentioned the lime and it corresp n Je>l 
with tie lime when RicIard«on was awa) 
This woul 1 be prriiniion nnd c i p* rtu ly 
(section 7) The exisifnce of Ihe small 
cinmcnce expH ns I er not see ng hint reiutn 
(sect nn 9) 
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mad or drunk if he stejjped into that marsh, as there was a footpath which went 
along the side of it ” It then appeared by comparing the time he was absent 
with the distance of the cottage from the place where he had left his fellow- 
sen ants that he might ha\ e gone there, committea the murder, and returned 
to them (1) A search was then made for the stockings he had worn that day (2) 
They were found concealed in the thatch of the apartment where he slept, and 


he had assisted in bleeding a horse but it was proved that he had not assisted [95] 
and had stood at such a distance that the blood could not have reached him (1) 
On esaminmg the mud or sand upon the stockings, it appeared to correspond 
precisely with that of the mire or puddle adjoining the cottage, and which was 
of a very particular kind, nont other of the same kind being found in that neigh 
bourhood (5) The shoe maker was then discovered who had mended his shoes 
a short time before, and lie spoke distmctly to the shoes of the pnsoner which 
were exhibited to him as having been those he Lad mended (6) It then came out 
that Richardson had been acquainted with the deceased, who was consider 
ed m the countrj as of weak intellect, and bad on one occasion been soon with 
her m a wood in circumstances that led to a suspicion that he had ctiramal 
intercourse with her, and, on being taunted with Laving such connection with 
one m her situation, lip seemed much ashamed and greatly [96] hurt (7) It 
was proved further by the person who sat next him when his shoes were measur- 
ing, that he trembled mucli and seemed a good deal agitated, and that, in the 
interval between that time and his being apprehended, he had been advised 
to fly, but his answer was, “ Where can I fly to * ”(8) 

On the other hand, evidence was brought to show that about the time of 
the murder a boat’s crew from Ireland had landed on that part of the coast near 
to the dwtlUng of the deceased{9) , and it was said that some of the crew might 
have committed the murder, though their motive for doing so it was diflicult 
to explam, it not being alleged that robbery was their purpose, or that any 
thing was missing from the cottages m the neighbourhood The prisoner was 
convicted, confessed, and was hanged 


(1) All tlic'e tacts are either opportu 
nitj or preparation or subsequent or prevt 
ous conduct or admissions Isections 7, 8 
17) 

(2) lntroductor> to nevt fact (section 

91) 

(3) The concealment is subsequent con 
duct (section 8i The «iate ol the stock 
inks IS the effect of a fact m issue fseclion 
7> 

(4> The falsehoods are subsequent 
conduct (section 8) or admissions (sections 
17 &. 18) The prisoners allegation about 
the horse is an allegation of a fact explain 
ing the relevant fact that there was blood 
on the stockings (section 91 and the fact 
proved about his distance from the horse 
IS a fact rebutting the inierence suggested 
ihercbj that the blood was the horses 

(SCCtl 11 

(51 ! iTect f u fact n is ur ( ecti n 

H c I 1 iritv t il < n I . II il c i ckin s 


to the sand in the marsh was one of the 
effects of the slip which was the effect of 
the murder 

(6) That the marks were made by the 
prisoner s shoe was relevant as an effect 
of facts in issue That the shoes ’which 
made the marks were the prisoner’s had 
leen alread) proved b> their being founl 
on his feet This further proof seems 
superfluous unless it was suggested that 
Ihcv belonged to «ome one else. 

(7) The opinion about her would be 
irrelevant The fact that her intellect was 
weak would be part of the state if things 
under which the murder happened, and 
with what follows would show motive 
(sections 7 8) 

l9i vub^equent conluct fsectirn lOj 
The wcisht of this is very slight 

(9i Opportunitv ffr the murder (sec*i a 
7> 
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Remarks o 
Rlchard- 
soa 3 case 


This case illustrates the application of \s hat Mr Mill calls the method of 
agreement upon a scale which excludes the supposition of chance, thus — 

(1) The murderer had a motive, — Richardson had a motive 

(2) The murderer had an opportumtv at a certain hour of a certain day 
in a certain place, — Richardson had an opportunity on that hour of that day 
at that phee 

[97] (3) The murderer was left handed, — Richardson was left banded 

(4) The murderer wore shoes which made certain mark's, — Richardson wore 
shoes which made exacth similar marks 

(5) If Richardson was the murderer and wore stockings thev must have 
been soiled with a peculiar kind of sand, — he did wear stockings which were 
soiled with that kind of sand 

(6) If Richardson was the murderer, ho would naturally conceal his stock 
mgs, — he did conceal bis stockings 

(7) The murderer would probably get blood on his clothes — Richardson 
got blood on his clothes 

(8) If Richardson was the murderer, he would probably tell bes about 
the blood — ’he did tell hes about the blood 

(9) If Richardson was the mmderer, he must have been at the place at 
the timo m question — a man very like him was seen runmng towards the place 
at the time 

(10) If Richardson wras the murderer, he would probably tell hes about his 
proceedings during the time when the murder was committed, '-he told such 
lies 

Here are ton separate marks, five of which must liave been found m the 
murderer one of wmch must have been found on the murderer if he wore 
stockings whilst others probably would be found m him 

All ten were found m Richardson Four of them were so distinctive that 
they could hardly have met in more than one man It is hardly imaginable 
that two left banded men wearing precisely similar shoes and closely [98] 
resembling each other should have put the same leg into the same hole of the 
same marsh at the same time that one of them should have committed a murder, 
and that the otb^r should have couselessly hidden the stockings which had got 
soiled in the marsh Yet this would be the only possible supposition consistent 
with Richardson s innocence 


. IV 

[99] Case ot R v Patch (I) 

A. man named Patch had been receivwl by Mr Isaac Blight, a ship breaker, 
near Greenland Dock into his service in the jeai 1803 Mr Blight having 
become embarras'ed in his circumstances in July 1805, entered into a deed of 
composition with his creditors and m consequence oP the failure of this 
arrangement, he made a colourable transfer of his property to the prisoner (2) It 
was afterwards agreed between them that Mr Blight was to retire nominally 
from the business, which the pnsoner was to manage, and the former was to 
have two thirds of the profits and the pnsoner the remaining third, for which 


(1) Wills 


t" 


Evidence 


(2) Introductory (section 9) 
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he was to paj* £1,250 Of this amount, £250 was paid m cash, and a draft was 
given, for the remainder upon a person named Goom, which would become pay- 
able on the 16th of September, the prisoner representing that ho had received 
the purchase monc} of an estate and lent it to Goom (1) On the 16th of Sep- 
tember the prisoner represented to Mr Blight’s bankers that Goom could not 
take [100] up the bill, and withdrew it, substituting his own draft upon Goom, 
to fall due on the 20th September (2) On the 19th of September the deceased 
went to % isit his wife at Margate, and the pnsoncr accompamed him as far as 
Deptford(3), and then went to London and represented to his bankers that 
Goom would not be able to face his draft, but that he had obtained from him 
a note which satisfied him, and therefore they were not to present it (1) The 
prisoner boarded in Mr Blight’s house, and the onij other inmate was a female 
servant, whom the prisoner about tight o’clock the same evening (the 19th) 
sent out to procure some oysters for his supper (5) During her absence a gun 
or pistol ball was fired through the shutter of a parlour frontmg the Thames, 
where the family, when at home, usually spent their cvemngs It was low 
water, and the mud was so deep that any person attempting to escape m that 
direction must have been sufiocated and a man who was standing near the gate 
of the wharf which was the onl} other mode of escape, heard the report, but 
saw no person (6) From the manner in wluch [101] the ball entered the shutter 
it was clear that it had been dtsebarged by some person who was close to the 
shutter, and the river was so much below the level of the house, that the 
ball, if It had been fired from thence must have reached a much higher part 
than that which it struck The pnsonet declined the ofier of the neighbours to 
remam m the house with him that mgbt (7) On the following day he wrote 
to inform the deceased of the transaction, stating his hope that the shot bad 
been accidental , that he knew of no person who had any animosity against 
him, that he wished to know for whom it was intended, and that he should be 
happj to hear from him, but much more so to see him (8) Mr Blight returned 
home on the 23rd Septembei, having previously been to London to see his 
bankers on the subject of the £1,000 draft (9) Upon getting home, the draft 
became the subject of conversation, and the deceased desired the prisoner to 
go to London, and not to return without the money (10) Upon his return 
the pnsoncr and the deceased spent the evemng in the back parlour, a different 
one from that in which the family usually sat (11) About eight o’clock the 
prisoner went from the parlour into the kitchen, and asked [102] the servant 
for a candle(12), complaining that he was disordered (13) The prisoners way 
from the kitchen was through an outer door which fastened b) a spnng lock, 
and across a paved court m front of the house which was enclosed by palisades, 
and thiorigh a gatv oyei a wharf jjo front of that court, on which there irae the 
kind of soil pecubar to premises for breaking up ships, and then through a 


(11 Motive (section 8) 

(2) Preparation (section 8) 

(3) Introductory (section 9) but un 
important 

(4) Preparation (section 8) 

(5) Evplains what follows (section 9) 
Preparation (section 8) 

(6) The suggestion was that Patch fired 
the shot himself in order to nial,e evidence 
in his own favour This would be prepara 
tion (section 8) Hence his firing the sbot 
would be a relevant fact The faets in 
the text are facts which taken together 
make it highly probable that he did so as 
they show that he and no one else had the 
opportunity and that it was done by some 
c>ne (section 11) 


The last fact illustrates the remarks 
made at pages 40 41 The inference from 
the facts slated assuming them to be true 
IS necessary but suppose that the man 
standing near the gate saw some one 
running and for reasons of his own denied 
It how could be be contradicted ? 

(7) Conduct (section 8) 

(81 Preparation (section 8) 

(9) Hardly relevant except as introduc- 
tory lo what follows (section 9) 

(10) Motive (section 8) 

(11) State of things under which facts 
in issue happened tseetiOB 7) 

(I’l Preparation (section 8). 

til) Preparation (section 8). 


W, LI 


4 
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Remarks on This case illustrates the application o£ what Mr Mill calls the method of 

Uchard- asrcement upon a scale which excludes the supposition of chance, thus — 

,on 8 case o i 1 1 

(1) The murderer had a motive, — Richardson had a motive 

(2) The murderer had an opportumty at a certain hour of a certain day 
in a certain place, — Richardson had an opportunity on that hour of that day 
at that place 

[97] (3) The murderer was left-handed, — Richardson was left handed 

(4) The murderer wore shoes uhicli made certain mark<!, — Richardson wore 
shoes which made exactU similar marks 

(5) If Richardson was the murderer and wore stockings, the\ must have 
been soiled with a peculiar kind of sand, — lit did wear stockings which were 
soiled with that kind of sand 

(6) If Richardson was tht murderer, he would naturall) corceal his stock 
mgs, — he did conceal his stockings 

(7) The murderer would probably get blood on his clothes, — Richardson 
got blood on lus clothes 

(8) If Richardson was the murderer, be would piobablj tell lies about 
the blood, — ho did tell lies about the blood 

(9) If Richardson was tlie muiderer, he must ha\e been at the place at 
the tune in question,— -a man very like him was teen running towards the place 
at the time 

(10) If Richardson was the murderer, he would probably tell lies about his 
proceedings during the time when the murder was committed,— he told such 
lies 

Here arc ten separate marks, five of which must have been found in the 
murderer, one of which must have been found on the murderer if he wore 
stockings, whilst others probably would be found m him 

All ten were foimd lu Richardson Four of them were so distinctive that 
they could hardly have met m more than one man It is hardly imaginable 
that two left handed men, wearing precisely similar shoes and closely [98] 
resembling each other, should have put the same leg into the same hole of the 
same marsh at the same time that one of 
and that the oth“r should have causeles 
soiled in the marsh Yet this would be 
with Richardson s innocence 


IV 


[99] Cask oi R ti Patch (1) 


4 man named Patch had been received by Mr Isaac Blight, a ship breaker, 
near Greenland Dock, into his service in the jeai 1803 Mr Blight having 
become embatra&«ed in bis circiunstances in July 1805, entered into a deed of 
composition with his creditors , and in consequence oP the failure of tius 
’ » 1 . ' jinsoner (2) It 

* sas to retire nominally 

^ and the former was to 
have two thirds of the profits, and the pnsoncr the remaimng third, for which 


(1) Wills 


Evidence 


(2) Introductory (section 9) 
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he was to pay £1,250 Of this amount, £250 was paid m cash, and a draft was 
gi\en for tW remainder upon a person named Goom, which would become pay- 
able on the 16th of September, the prisoner representing that ho had received 
the purchase money of an estate and lent it to Goora (1) On the IGth of Sep- 
tember the prisoner represented to Mr Blight’s bankers that Goom could not 
take [100] up the bill, and withdrew it, substituting his own draft upon Goom, 
to fall due on the 20th September (2) On the 19th of September the deceased 
went to ^^slt hrs wife at Jlargate and the prisoner accompamed him as far as 
DeptfoTd(3), and then went to London and represented to his bankers that 
Goora would not be able to face bis draft, but that he had obtained from him 
a note which satisfied him, and therefore they were not to present it (1) The 
prisoner boarded m Sir Blight’s house, and the onlj other inmate was a female 
ser\ant whom the prisoner about eight o clock the same evening (the 19th) 
sent out to procure some oysters for his supper (5) Dunng her absence a gun 
or pistol ball was fired through the shutter of a parlour fronting the Thames, 
where the famil) , when at home, usually spent their evenings It was low 
water, and the mud was so deep that any |>erson attempting to escape m that 
direction must have been suffocated and a man who was standing near the gate 
of the wharf which was the only other mode of escape, heard the report, but 
saw no person (6) From the manner m which [101] the ball entered the shutter 
it was clear that it had been discharged by some person who was close to the 
shutter, and the river was so much below the level of the house, that the 
ball, if it had been fired from thence must have reached a mucli higher part 
than that which it struck The pnsoner declined the offer of the neighbours to 
remain m the house with him that night (7) On the followmg day ho wrote 
to inform the deceased of the transaction, stating bis hope that tho shot had 
been accidental , that he knew of no person who had any animosity against 
him, that he wished to know for whom it was intended and that he should be 
happy to hear from him, but much more so to see him (8) Mr Blight retumod 
home ou the 23rd September, having previously been to London to see his 
bankers on the subject of thv £1,000 draft (9) Upon getting home, tho draft 
became the subject of conversation, and tho deceased desired the prisoner to 
go to London, and not to return without the money (10) Upon his return 
the pnsoner and the deceased sjient the evening in the back parlour, a different 
one from that in which the family usually sat (11) About eight o’clock the 
pnsoner went from the parlour into the Intchen, and asked [102] tho servant 
for a candle(12), complaining that ho was disordered (13) The prisoner’s way 
from the kitchen was through an outer door which fastened by a spnng lock, 
and across a paved court m front of the bouso which was enclosed by palisades, 
and through a gate o\er a wharf in front of that court, on which there was the 
kind of soil peculiar to premises for breaking up ships, and then tlirough a 


(1) Motive (section 8) 

(2) Preparation (section 8) 

(3) Introductory (section 9) but wu 
important 

(4) Preparation (section 8) 

(5) Explains what follows (section 9) 
Preparation (section S) 

(61 The suggestion was that Patch fired 
the shot himself in order to make evidence 
in his own favour This would be prepara 
tion (section 8) Hence his firing the shot 
would be a relevant fact The facts m 
the text are facts which taken together 
make it higbl> probable that he did so as 
they show that he and no one else had the 
opportunity and that it was done by some 
one (section 11) 


The last fact illustrates the remarks 
made at pages 40 41 The inference from 
the facts stated assuming them to be true, 
IS necessary but suppose that the man 
standing near the gate saw some one 
running and for reasons of his own denlef 
if how could he be confrad cted ? 

(7) Conduct (section 8) 

(8> Preparation (section 8) 

(9) Hardly relevant except as InIrodilC' 
fory to what follows (section 9). 

(10) Motive (section 8) 

(ID State of things un Irr wl L ^ 
tn issue happened (section 7) 

(I’l Preparation (trctloa g), 

(13) Preparation (lectlos 


tv, LF 
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coxintmg house. All of these doois, as well as the door of the parlour, the 
prisoner left open, notwithstaDdmg the state of alarm excited by the former 
shot. The servant heard the privj door slam, and almost at the same moment 
saw the flash of a pistol at the door of the parlour where the deceased was sittmg 
upon which she ran and shut the outer door and gate The pnsoner immediately 
afterwards rapped loudly at the door for admittance with hm clothes in disorder. 
He evinced groat apparent concern for Mr Blight, who was mortally wounded 
and died on the following day. From the stato of the tide and from the testi- 
mony of various persons who were on the outside of the premises, no person 
could have escaped from them ( 1 ) 

In consequence of this c\ent Mrs Blight returned home(2), and the 
pnsonc ’ . . had made her hus 

. band s( hole of the property 

as his ^ ^ ^ and m his sleeping 

room was found a pair of stockings rolled up like clean stockings, but with 
the feet plastered o\cr with tho sort of soil found on the wharf, and a ramrod was 
found in the pnvj’ (5) The prisoner usually wore boots , but on the evenmg of the 
murder he wore shoes and Btockmgs (C) It was supposed that to prevent alarm 
to the deceased or the female servant, the murderer must have approached 
without Ins shoes, and afterwards gone on the wharf to throw away the pistol 
into the nver (7) All the prisoner’s statements as to his pecuniary transactions 
with Goom and his right to draw upon him, and the payment of the bill, turned 
out to be false (8) He attempted to tamper with the servant girl as to her 
evidence before the coroner, and urged her to keep to one account(9) , and 
before that officer he made several inconsistent statements as to his pecuniary 
transactions with tho deceased and eqmvocatcd much as to whether he wore 
[104] boots or shoes on the evenmg of the murder, as well as to the ownership 
of the soiled stockmgsflO), which, however, were clearly proved to be his, and 
for the soiled stato of which he made no attempt to account (10) The 
pnsoner suggested the existence of malicious feelings m two persons with 
whom the deceased had been on ill termsfll) , but they had no motive(12) for 
doing him any injury , and it was clearly proved that upon both occasions of 
attack they were at a distance (13) 

jjjtch’s Fateh’s case illustrates the method of djfference(I4) and the whole of it 

^■'oase may be regarded as a very complete illustration of section II The general 

effect of the evidence is, that Patch had motive and opportunity for the murder, 
and that no one else, except himself, could have fired either the shot which caus- 
ed the murdered man’s death, or the shot which was mtended to show that the 
murdered man had enemies who wished to murder him The relevancy of the 


(1) These facta collectively are lacon 
sistent with the firing of the shot by anyone 
except Patch (section 11) They would 
also be relevant as being cither facts in 
issue, or the state of things under which 
facts in issue happened (section 7} or as 
prepiration or opportunity (sections 7 ft 8 
illustration /•) 

(2) Introductory (section 9) 

(3) Subsequent conduct influenced by a 
fact in issue (section 8) 

(4) Irrelevant 

(5) \ Effect of fact in issue (seebon 7) 

(d) State of things under which facts 

in issue happened (section 7} 

(7) Fact and inference are mixed up 
a this statement the facts are (1) that 


the state of things was such that the de 
ceased and his servant w-ould have heard 
the steps of a man with shoes on under the 
window and (2) that a person who wished 
to throw anything into the Thames would 
have to go on to the wharf 

(8) Preparation (section 8) 

(9) Subsequent conduct (section 8) and 
admission (sections 17 & 18) 

(10) Effect of fact in issue (section 7) 

(11) Motive (section 8) 

( 12 ) no special motive beyond 
general ill will 

(13) Facts inconsistent with relevant 
fact (section 11) 

(14) P 34 
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first sLot aro'c from the suggestion that it was an act of preparation The 
proof that it was fired by Patch ctmsisted of independent facts showing that 
it was fired, and that he, and no one else, could ba\e fired it The firmg of the 
«econd shot bv which the murder was committed was a fact in issue The 
proof of it by a strange [105] combination of circumstances was precisely 
«imilar in prmciple to the proof as to the first shot 

jjj which the chain of 

I st dis similar Lind , and this 

relevant and irrelevant facts, 
otherwise than bv enumerating as completely as possible the more common 
forms in which the relation of cause and effects displays itself In Patch’s case 
the firing of the first shot was an act of preparation by way of what is called 
‘ making e\udence ’ hut the fact that Patch fired it appeared from a cotnhma 
tion of circumstances which showed that he might, and that no one else could, 
has e done so It is easy to conceive that some one of the facts necessary to com 
plete this proof might has e had to be proved m the same way For instance, 
part of the proof that Patch fired the shot consisted m the fact that no one left 
certain premises by a certam gate which was one of the suppositions necessary to 


should ha\e been spun alter the shot was fired and [106] before the gate was 
examined ^ In that case the proof would have stood thus — 

Patch a preparations for the murder were relevant to the question whether 
he committed it Patch’s firmg the first shot was one of his preparations for 
the murder The facts inconsistent with his not having fired the shot were 
relevant to the question whether be fired it Tbo fact that a certain door was 
not opened between certam hours was one of the facts which, taken together, 
were inconsistent with his not having fired the shot The fact that a spider s 
web was whole overnight and also m the mornuig was mconsistent with the door 
havmg been opened. 

Inversely the integrity of the spiders web was relevant to the opening of 
the door , the openmg of the door was relevant to the firmg of the first shot , 
the firing of the first shot was relevant to the firing of the second shot , and 
the firing of the second shot was a fact m issue, therefore the integrity of the 
■spider s web was relevant to a fact in issue 


V 

[107] Case of R t Palmer (1) 

On the 14th of Maj, 1856, William Palmer was tned at the Old Bailey 
under powers conferred on the Court of Queens Bench by 19 , c 16, for 

the murder of John Pardons Cook at Kugeley, in Staffordshire The trial 


(1) Rrpfinttd from my General View ®f the Crinunal Law of EaglaBd," p. 357, 
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lasted twelve days, and ended on the 27tli May, when the prisoner was con- 
victed, and received sentence of death, on which be was afterwards executed 
at Stafford 

Palmer was a general medical practitioner at Rugeley, much engaged in 
sporting transactions Cook, his intimate fnend, was also a sporting man , 
’ ' ■. « » ^ November, 1855, 

* ' and died at the Talbot Anns Hotel, al that 

Slat November, 1855, under circumstances 
which raised a suspicion that he had been poisoned by Palmer The case 
against Palmer was that he bad a strong motive to murder his fnend, and that 
bis conduct before, at the time of, and after his death, coupled with the circum 
stances of the death itself, left no reasonable doubt [108J that he did mutder 
him by poisoning him with antimony and str) chnme adimmstered on vanous 
occasions — the antimony probably being used as a preparation for the str> chnme 
The e^ndence stood os follows — At the time of Cook’s death. Palmer was 
involved in bill transactions which appeared to have begun m the year 1853 
His wife died in September, 1851, and on her death he received £13,000 on 

E olicies on her life, nearly the wholo of which was apphed to the discharge of 
IS liabilities (1) In the course of the year 1855 he raised other large sums, 
amounting in all to £13 600, on what purported to be acceptances of his mother’s 
The hills vere renewed from time to time at enormous interest (usually sixty 

S er cent per annum) by a money lender named Pratt, who, at the time of Cook s 
cath, held eight bills — four on lus oim account and four on account of his 
client, two already overdue and six others falling due-^ome m November 
and others in January About £1,000 had been paid off m the course of the 
jear, so that the total amount then due or shortly to fall due to Pratt, 
was £12,600 The only means which Palmer had by which these bills could bo 
provided for was a policy on the life of his brother, Walter Palmer, for £13,000 
Walter Palmer died in August, 1855(2) and William Palmer had mstructed 
Pratt to rccoi er the amount from the insurance' office, but the office refused 
to pay In consequence of this difficulty, Pratt earnestly [109] pressed Palmer 
to pay something in order to keep down the interest or dimimsh the principal 

f/- I 

*' 3 

. • t 

. ) 

understood that more money was to be raised as early as possible 

Besides the money t , , , , n 

£10,400 Part of these. 

Palmer, were coUaterall 
property These bills 

Mr Padwick also bel ■ • 

remained unpaid, and which was twelve months overdue on the 16th of October, 
1855 palmer, on the 12th November, had given Espm a cheque ante-dated on 
the 28th November, ior the other £1,000 Mrs Sarah Palmer s acceptance was 
on nearly all these bills, and jn every instance was forged 

The result s, that about the time of the Shrewsbury races. Palmer was 
bemg pressed for payment on forged acceptances to the amount of nearly 
£20,000 and that his only resources were a certain amount of personal propertj, 
over which Wright held a bill of sale, and a policy for £13,000, the payment of 


(1) A blit was found against him for (2) A bill was found against Palmer 
her raordef tor his murder 
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■ ’ '’ll’ Cl m obtaining payment 

there still remained the 

■ ■ ■ necessary to provide for 

I ds o£ his own was proved 

by the fact that his balance at the bank on the 19th November was £9, Cs , and 
that be had to borrow £25 of a fanner named Walbank, to go to Shrewsbury 
races It follows that he was under the most pressing necessity to obtain a 
considerable sum of money, as even a short delay m obtaining it might involve 
him not only in insolvency, but in a prosecution for uttenng forged accept* 
ances 

Besides the embarrassment arising from the bills m the hands of Pratt, 
AVnght and Padwick, Palmer was mvolved m a transaction with Cook, which 
had a hearmg on the rest of the case Cook and he were parties to a bill for 
£500 which Pratt had discounted, giving £365 in cash, and a wine warrant for 
£65, and charging £60 for discount and expenses He also required an as- 
signment of two race horses o! Cook s — Pole star and Sinus — as a collateral 
secunty By Palmer’s request the £365, in the shape of a cheque payable to 
Cook’s order and the wmc warrant, were sent by post to Palmer at Doncaster 
Palmer wrote Cook’s endorsement on the cheque and paid the amount to his 
own credit at the Bank at Rugeley On the part of the prosecution it was 
said that this transaction afiorded a reason why Palmer should desire to be 
nd of Cook, inasmuch as it amounted to a forgery by which [111] Cook was 
defrauded of £375 It appeared, however, on the other side, that there were 
£300 worth of notes relating to some other transaction in the letter which 
enclosed the cheque , and as it did not appear that Cook had complained of 
getting no consideration for his acceptance it was suggested that he had 
authonzed Pilracr to write his name on the back of tfic cheque, and had 
taken the notes himself This arrangement seems not improbable, as it would 
otherwise be hard to explain why Cook acquiesced m receiving nothing for his 
acceptance, and there was evidence that he m’»aat to provide for the bill when 
it became due It also appeared later in the case that there was another bill 
for £500, in which Cook aud Palmer were ]omtly interested (1) 

Such was Palmer’s position when he went to Sbrewsburv races on Mondav, 
the 12tii November, 1855 Cook was there also , and on Tuesday, the 13tb, 
Ills mare Pole-star won the Shrewsburj Handicap, bv which he became entitled 
to the stakes, worth about £380, and bets to the amount -of n^arh £2,000 Of 
these bets he received £700 or £800 on the course at Sbrewsburv The rest was 
to be paid at Tattersall’s on the following Monday, the 19th November (1) 
After the race Cook invited some of his fncndi> to dinner at the Ra\ en Hotel, 
and on that occasion and on the following day he was both lobet and well (2) 
On the IVedncsdav night a man named Ishmacl Fisher came into tho sitting 
room, which Palmer shared with Cook and [112] found them m company with 
some other men drinking brandj and water Cook complained that the brandy 
“ burned his tliroat dreadfiUlv, and put down his glass with a small quantity 
7 ' ‘ Read 

WTiat 8 
rwards 

itit tne room caiiea oui risiai ami luiu uiui mat uo uau ovi-u ‘ci v j and 
‘ He thought that damned Pilmcr bad dosed him ’ He also handed over to 
Fisher £700 or £80Cj in notes to keep for him (3) He then becam" sick again, 
and was ill all night, and had to be attended bv a doctor Ht told the doctor, 


(1) All these facts go to show motne 
(section 81 

(2) State of things under which the 
following facts occurred (section 7) 


(3) Conduct of person against whom 
offence was committed and statement expla* 
nator) of such conduct (section 8 exp 1) 
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lasted tTrelw daj’s, and ended on the 27th May, when the prisoner was con- 
victed, and received sentence of death, on which he was afterwards executed 
at Stafford 

Palmer was a general medical practitioner at Eugeley, much engaged in 
sporting transactions Cook, his intimate friend, was also a sporting man, 
and after attending Shrewsbury races with him on the 13th November, 1855, 
returned m his company to Eugeley and died at the Talbot Anns Hotel, a1 that 
place, soon after midnight, on the 2Ist November, 1855, under circumstances 
which raised a suspicion that be had been poisoned by Palmer The case 
against Palmer was that he had a strong moti% e to murder his friend, and that 
his conduct before, at the time of, and after his death, coupled with the circum 
stances of the death itself, left no reasonable doubt [108] that he did mutder 
him by poisomng him with antimony and strjchnme administered on various 
occasions — the antimony probably being used as a preparation for the sti^ chmee 

The evidence stood as follows — ^At the time of Cook's death, Palmer was 
involved in bill transactions which appeared to have begun m the year 1853 
His wife died in September, 1851, and on her death he received £13,000 on 
policies on her life, nearly tha whole of which was applied to the discharge of 
ms liabilities (1) In the course of the year 1855 he raised other large sums, 
amounting in all to £13 500, on what purported to be acceptances of his mother’s 
The bills vvere renewed from time to time at enormous interest (usually siit^ 
wr cent per annum) by a money lender named Pratt, who, at the time of Cook s 
death, held eight bills — four on his own account and four on account of his 
client, two already overdue and six others falling due— «ome m November 
and others in January About £1,000 had been paid off m the course of the 
year, so that the total amount then due or shortly to fall due to Pratt, 
was £12 500 The only means which Palmer had by which these bills could be 
provided for was a policy on the life of his brother, Walter Palmer, for £13,000 
Walter Palmer died in August, 1855(2) and Wilham Palmer had mstruoted 
Pratt to recov er the amount from the insurance' office, but the office refused 
to paj In conseq^uence of this difficulty, Pratt earnestly [109] pressed Palmer 
to pay somethmg in order to keep down the interest or dimmish the principal 
due on the bills He issued writs against him and his mother on the 6th Novem 
her, and informed him in substance that they would be served at once, unless he 
would pay something on account SJiortly before the Shrewsbury races he 
had accordingly paid three sums, amounting in all to £800, of which £600 went 
in reduction of the principal, and £200 was deducted for mterest It was 
understood that more money was to be raised as early as possible 

BeSl ’ 1 TJ lie tnT 

£10,400 

palmer, 

property These bills would fall due on the first or second week of November 
Mr Padwick also held a bill of the same kind for £2 000, on which £1 0*^ 

’ ’ ’ ’e 16th of October, 

jue ante-dated on 
s acceptance was 

on nearly all these bills, and in every instance was forged 

The result s, that about the time of the Shreivsbury races. Palmer was 
bemg pressed for payment on forged acceptances to the amount of nearly 
£20,000 and that Ins only resources were a certain amount of personal property, 
over which Wnght held a bill of sale, and a policy for £13,000, the payment of 


(1) A bill was found against bun for 
her murder 


(2) A bill was found against Palmer 
for Ills murder 
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" ’ f •« ’ I’ pi «d in obtaining payment 

there still remained the 

■ ■ ' _ necessary to provide for 

at once by some means or other That he had no funds of his own was proved 
by the fact that his balance at the banl. on the 19th November was £9, 6s , and 
that he had to borrow £25 of a farmer named Walbank, to go to Shrewsbury 
races It follows that he was nnder the most pressing necessity to obtain a 
considerable sum of money, as even a short delay m obtaining it might involve 
him not only m insolvency, but in a prosecution for uttering forged accept- 
ances 

Besides the embarrassment arising from the bills in the hands of Pratt, 
"Wnght and Padwick, Palmer was mvolved in a transaction with Cook, which 
had a bearmg on the rest of the case Cook and he were patties to a bill for 
£500 which Pratt had discounted, givmg £365 in cash, and a wine warrant for 
£65, and charging £60 for discount and expenses He also required an as 
Bignment of two race horses of Cook s — Pole star and Sinus — as a collateral 
secunty By Palmers request the £363, m the shape of a cheque pajable to 
Cook’s order and the wme warrant, were sent by post to Palmer at Doncaster 
Palmer wrote Cook s endorsement on the cheque and paid the amount to his 
own credit at the Bank at Rugelcy On the part of the prosecution it was 
said that this transaction afforded a reason why Palmer should desire to bo 
nd of Cook inasmuch as it amounted to a forgery by which [111] Cook was 
defrauded of £375 It appeared however on the otlicr side that there were 
£300 worth of notes relating to some other transaction m the letter which 
enclosed the cheque , and as it did not appear that Cook had complained of 
getting no consideration foe his acceptance, it was suggested that he bad 
authorized Pilmer to write bis name on the back of the cheque, and bad 
taken the notes himself This arrangement seems not improbable its it would 
othcnvisc be hard to explain why Cwk acquiesced m receiving nothing for his 
acceptance and there was evidence that he meant to provide for the bill when 
it became due It also appeared later in tbe case that there was another biU 
for £500, in which Cook and Palmer were jomtl) interested (1) 

Such was Palmer s position when he went to Shrewsbury races on Mondav 
the 12th November, 1855 Cook was there also and on Tuesday the 13th, 
his mare Pole-star won the Shrewsbury Handicap bv which he bccani® entitled 
to tbe stakes worth about £380 and bets to tbe amount of n^arlv £2 000 Of 
these bets he received £700 or £800 on the course at Shrew^bor^ The rest was 
to be paid at Tattcrsalls on the following Monday the I9th November (1) 
After the race Cook invited some of his fnendi to dinner at the Raven Hotel, 
and on that occasion and on the following day he was both sober and well (2) 
On the Medncsdav night a man named Ishmael Fisher came into the sitting 
room, which Pilmer shared with Cook and [112] found them m company with 
some other men dnnking brandj and water Cook complained that the brandy 
“ burned his throat dreadfully and put down his glasa with a small quantity 

• Read 
VVhat s 
rwards 
and, 

* He thought that damned Palmer had doscd him He aho banded over to 
Fisher £700 or £80Ci m notes to keep for him (3) He then becam® sick again, 
and w as ill all night, ami had to be attended bv a doctor He told the doctor, 


(1) All these facts go to show motive (3) Conduct of rerson against wboia 

(seclion 8) offence «as coramitt^ and statement expla 

(2) State of things under nbicb the natoo of such conduct (section 8 ex;> I) 
following facts occurred (section 7) 
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Mr Gibson, that ho thought he had boon poisoned, and he was treated on that 
supposition (1) Next day Palmer told Fisher that Cook had said that he 
(Palmer) had been putting something into his brandy He added that he did 
not play such tncks with people, and that Cook had been drunk the night 
before — which appeared not to be the case (2) Fisher did not expressly say 
that he returned the money [113] to Cook, but from the course of the evidence 
it seems that he did(3), for Cook aslmd him to pay Pratt £200 at once, and to 
repay himself on the following Monday out of the bets which he would receive 
on Cook’s account at the setthng at 'fattcrsall s 

About half past ten on tho "Wednesday, and apparently shortly before Cook 
drank the brandy and water which he complained of. Palmer was seen by a 
Mrs Brooks in the passage looking at a cl^s lamp, through a tumbler which 
contained some clear fluid like water, ana which he was snaking and turning 
in his hand There appears, however, to have been no sccrecj in this, as he 
spoke to Mrs Brooks, and continued to hold and shake the tumbler as he did 
so (4) George Blyatt was called to contradict this for the prisoner He said 
that ho was in the room when Palmer and Cook came in , that Cook made a 
remark about the btandj , though ho ga\c a different version of it from Fisher 
and Bead , that he did not see anything put in it, and that if anj'thmg had been 
put in it he should ha\o seen Ho also swore that Palmer never left the room 
from the time he came in till Cook went to bed He also put the time later 
than Fisher and Bead (6) All this, however, came to lery little It was the 
sort ' ' Mystt was 

a fn IS lioncstly 

enou 

’ If • ’ Brooks, and ako from that of 

Cook were taken ill at Shrews 
>ymptoins Mrs Brooks said, 
might Itave been poisoned m 
ay back to Kugelev nccoi’diog 

to Myatt (6) 

The evidence as to what passed at Sbrewsburj clearly proves that Palmer 
bemg then in great want of money. Cook was to his knowleage in possession of 
£700 or £800 m bank notes and was also entitled to receive on the following 
Monday about £1 400 more It also shows that Palmer may have given him 
a dose of antimony, though the weight of the evidence to this effect is weakened 
by the proof that diarrhoea and vomiting were prevalent in Shrewsbury at the 
time It is, howeier, important in connection with subsequent events 

On Thursday November IStb, Palmer and Cook returned together to 
Bugeley, which they reached about ten at mght Cook went to the Talbot 
Arms, ^and^ Palmer to his own house immediately opposite Cook still com 
’ “ n company with 

about tea m the 

• ‘ ■ * i) Palmer came 

« 1 1 • gi\ en to Cook 


(1) The admmistiation of antuaosy by 
Palmer would be a fact >n issue as beintr 
oue of a set of acts of po soainx srhicb 
finally caused Cook’s death CooVs feel 
mgs were relevant as the effect of his bemx 
poisoned (section 7) , and his statement as 
to them was relevant under section 14 as 
a statement showing the existence of » 
relevant bodily feeling 

(2) Admission (sections IT 18) 


(3) Motile (section 8) 

(4) Preparation (section 8) 

(5) Evidence against last fact (section 

5) 

(6) hacts rebutting inference suggested 
by preceding fact (section 9) 

(7) Introductory to what follows (jec 
t<ia 9) and shows state of things under 
which following facts occurred (section 7) 
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by Mills, tbe chambermaid, m Palmer’s presence When she nest went to his 
room, an hour or two afterwards, it had been vomited (1) In the course of 
the day, and apparentlv about the middle of the day, Palmer sent a charwoman, 
named Rowley, to get some broth for Cook at an inn called the Albion 
' ’ i it the fire to warm, and left the room 

poured it mto a cup and sent it to the Talbot 
le from Mr Jeremiah Smith The broth was 
given to Cook, who at first refused to take it , Palmer, however, came in, 
and said he must have it The diambcrniaid brought back the broth which 
she had taken downstairs and left it in the room It also was thrown up (1) 
In the course of the afternoon Palmer called m Mr Bamford, a surgeon, eightv 
years of age, to see Cook, and told him that when Cook dined at his (Palmer s) 
house he had taken too much champagne (2) Mr Bamiord, howcier, 
found no bihous symptoms about him, and ho said he had only drunk two 
glas'e^ (3) On the Saturday night Mr Jeremiah Smith slept m Cook a 
room, as he was still ill On the Sunday, between twelve and one, Palmer 
sent over bis gardener, [116] Hawley, with some more broth for Cook (-1) 
Elizabeth JIills, the sen ant at the Talbot Arms, tasted it, taking two or three 
spoonfuls She became exceedingly sick about half an hour afterwards and 
\ omited till 5 o’clock in the afternoon She was so ill that she had to go to bed 
This broth v, as also taken to Cook, and the cup afterwards returned to Palmer 
It appears to ha\e been taken and vomited, though the evidence is not quite 
explicit on that point (5) By tbe Sunday s post Palmer wrote to Blr Jones, 
an apothecary and Cook’s moat mtimatc fnend, to come and see him He 
said that Cook was “ confined to his bed with a severe bihous attack, combined 
with dianhma’ The «er\ant 5L1U said there was no dianbmajfi) It was 
observed on the part of the defence that this letter was strong proof of innocence 
The prosecution suggested that it was part of a deep desim, and was meant 
to make evidence m the prisoner’s favour ” The fair conclusion seems to be 
that it was an ambiguous act which ought to weigh neither way, though the 
falsehood about Cook’s s) mptoms is suspicious as far as it goes 

On tbe night between Sunday and Monday Cook bad some sort of attack 
hen the servant Mills went mto his room on the Monday he said, “ I was juat 
mad for two minutes ’ She said, ‘ Why did you not rmg the bell ^ " He 
said, " I thought that you would be all fast asleep, [117] and not hear it ’ 
He also said ho was disturbed by a quarrel in the street It might have 
waked and disturbed him, but he was not sure This mcident was not 
mentioned at first by Barnes and Mills, but was brought out on their being 
re called at the request of the prisoner’s counsel It was considered important 
for the defence, as proving that Cook bad bad an attack of some kmd before 
it was suggested that any stiychnmc was administered, and the principal 
medical witness for tbe defence, Mr Nunnelej, referred to it, with this 
view (7) 

On the Mondaj, about a quarter past or half past seien, Palmer again 
visited Cook , but as he was m I^ndon about half past two, he must haae gone 
to town by an earlj tram During the whole of the ^londay Cook was much 


(1) Tact in issue and its effect as tliis 
^as an act of poisoning (section 5) 

(2) Conduct and statements expUsning 
conduct (section 81 

(3) Rebuts inference in Palmers favour 
suggested by preceding fact and erplaios 
the object of his conduct by showing that 
his statement was false (section 9} CooVs 
Statement relates to his state of body 


(section 14) 

(4) Fact m issue — administration of 
poisons (section 5) 

(5) Effect of facts in issue (section 7) 

(6) Conduct (section 8) and ezplanatioa 
of It (section 91 

(7) Fact tending to rebut inference 
from prcMOUS fact (section 9) 
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better He dressed himself, saw a jocLey and his trainer, and the sickness 
ceased (1) 


In the meantime Palmer was m London He met by appointment a man 
named Hemng, who was connected with the turf Palmer told him be wished 
to settle Cook’s accoimt and read to him from a list, which Hemng copied as 
Palmer read it, the particulars of the bets which he was to receive They 
amounted to £984 clear Of this aum Palmer mstructed Hemng to pay £4W 
to Pratt and £350 to Padwick The nature of the debt to Padwick was not 
proved m endcnce, as Padwick himself was not called Palmer told Hemng 
[118] the £450 was to settle the bill for which Cook had assigned his horses 
He wrote Pratt on the same day a letter m these words, — “ Dear Sir, — You 
will place the £60 I have just paid you, and the £450 you will receive from 
Mr Hemng, together £500, and the £200 you received on Saturday ” (from 
Fisher) " towards payment of my mother’s acceptance for £2 000, due 25th 
October ”(2) 

Hemng received upwards of £800, and paid part of it away according to 
Palmer’s directions. Pratt ga\e Palmer credit for the £450 , but the £350 was 
not paid to Padwick, according to Palmer’s directions, as part was retained by 
Mr Hemng for some debts due from Cook to him, and Hemng received less 
than he expected In his reply the Attorney General said that the £350 
intended to be paid to Padwick was on account of a bet, and suggested that the 
motive was to keep Padwick quiet as to the ante dated cheque for £1,000 given 
to Espm on Padwick’a account There was no evidence oi this, and it is not 
of much importance It was clearly intended to be paid to Padwick on account, 
not of Cook (except possibly as to a small part), but of Palmer Palmer thus 
disposed, or attempted to dispose, in the course of Monday, November 10th, 
of the whole of Cook’s winnings for his own advantage (3) 

This IS a convenient place to mention the final result of the transaction 
relating to the bill for £600, m which Cook and Palmer were jointly interested 
On the Fnday [119] when Cook and Palmer dined together (November 16th), 
Cook wrote to Fisher (his agent) m these words “ It is of veiw great importance 
to both Palmer and myseli that a aum of £500 should be paid to a Mr Pratt of 
6, Queen Street, Mavfair , 300? has been sent up to night, and if you would be 
kind enough to pay the other £200 to morrow, on the receipt of this, you will 
greatly oblige me I will settle it on Monday at Tattersall s ’ Fisher did pay 
the £200, expecting, as he said, to settle Cook s account on the Jlonday, and 
repay himself On the Saturday, November 17th (the day after the date of the 
letter), “ a jrerson,’ said Pratt, ‘ whose name I did not know, called on me with a 
cheque, and paid me 300? ) on account of the prisoner that ’ (apparently the 
cheque, not the 300?) ‘ was a cheque of Jlr Fishers ' "When Pratt heard of 
Cook’s death he wrote to Palmer, saying, ‘ The death of 3Ir Cook will now 
compel you to look about as to the payment of the bill for £500 due the 2nd 
of December ”(4) 


Great use was made of these letters by the defence It was argued that 
they proved that Cook was helping Palmer, and was eager to relieve him from 
■’ -- _ i - 1 . — 1 — -D- ** *». * — ansequence of this he not only took 

■ ^Pply the £800 to similar purposes, 

instead of Fisher, so that lusher 
^ ^ • le had advanced to Pratt , it was 

asked how it could be [120J Palmer’s interest, on this supposition, that Cook 


(1) Suppt'ts the inference suggested by 
the previous I ct that Palmer s doses caused 
Cook s illness vsection 9} 

(2) Conduct and statement explanatory 
thereof (section 8 ex 2) 


(3) All this IS Palmer s conduct and «s 
explanatory of it (sections 7, 9) 

(4) Motive for not poison ng Cook 
(section 8} 
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should die, especially as the first consequence of his death was Pratt’s application 
for the money due on the £100 hill. 

These arguments were, no doubt, plausible ; and the fact that Cook’s 
death compelled Pratt to look to Palmer for the payment of the £395 lends them 
weight ; hut it may he asked, on the other hand, why should Cook give away 
the whole of his winnings to Palmer * Why sliould Cook allow Palmer to 
appropriate to the diminution of hva own hubiUtics the £200 which Fisher had 
advanced to the credit of the bill on which both were liable * Why should 
he )om with Palmer m a plan for defrauding Fisher of his security for this 
advance * No answer to any of these questions was suggested As to the 
£300, Cook’s letter to Fisher says, “ £300 lias been sent up this evening ” 
There was evidence that Pratt never received it, for he apphed to Palmer for 
the money on Cook’s death iIoteo\er, Pratt said that on the Saturday he 
did receiie £300 on acconnC of Palmer, which he placed to the account of the 
forged acceptance for £2,000 Where did Palmer get the money 1 The sug- 
gestion of the prosecution was that Cook gave it him to pay to Pratt on account 
of their joint bill, and that he paid it on his own account This was ptobabh 
the true view of the case The observation that Pratt, on hedring of Cook s 
death, applied to Palmer to pay the £500 bill, is met by the reflection that 
that bill was genuine, and collaterally secured by tho assignment of the race- 
horses, and that the other bill boro a forged acceptance, and must be satisfied 
at aU hazards [121] The result H that on the Monday evening Palm-t had 
the most imperious interest m Cook’s death, for ho had robbed him of all he 
had m the world, except the equity of redemption in his two horses 

id went 
1, Salt’ll 
irdingly 
leforo 
nest 
ind 
With 
wan 

improper, but nothing appeared on cro>s examination to suggest that the 
witness was wilfully perjured 

Cook had ’ ■ and on Monday eienmg 

Mr Bamford, pilU for lam, which he left 

at the hotel ^ ^ lor strychnine The\ were 

taken up in the box in which they came to Cook’s room 63’ the chambermaid, 
and were left there on the dreeing tabic about eight o’clock Paliii“r rim<* 
{according to Baines the waitre'^^) between eight and nine, and said she 
saw him sitting by the fire between mne and ten (2) 

[122] If this evidence were believed, he would have had an opportunits of 
substituting poisoned pilU for those sent b3 Mr Bamforu jUit after he had, 
according to Newton, procured strychnine The evidence, however, was con- 
tradicted bv a witness called for the pnsoner, Jeremiah Smith the attornev 
He said that on the Monday evening, about ten uimutes past ten, be saw Palmer 
coming in a car from the direction of Stafioid , that thev went up to Cook s 
room together, sta3ed two or three minutes, and went with Smith to the house 
of old Mrs Palmer, his mother Cook said Bimford sent him some [ulU, and 
he had taken them, and Palmer was late, intimating that he should not have 
taken them if he had thought Palmer would have called in before If this 



(1) Preiiaration (section 8) 

(2) Opportunity The rest 


iniruductory (sections 7, 9) 
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CMdence were belle^ed it would oi course lia\e proved that Cook took the 
which Bamford sent as be sent them (1) Smith, however, was cross examined 
by the Attorney General at great length He admitted with the greatest 
reluctance that he had witnessed the assignment of a policy for £13,000 by 
Walter to William Palmer , that he wrote to an ofEce to effect an insurance 
for £10,000 on the hfe of Bates, who was Palmer’s groom, at £1 a week , that 
he tned, after Walter Palmer’s death to get his widow to give up her claim on 
the pohey , that he was applied to to attest other proposals for msurances on 
Walter Palmer’s life for similar amounts , and that he had got a cheque for £o 
for attesting the assignment (2) 

[123] Lord Campbell said of this witness jn summing up, “ Can you beheve 
a man who so disgraces himself m the witness box t It is for you to say what 
faith you can place m a witness, who, by his own admission, engaged m such 
fraudulent proceedings ” 

It is curious that though the credit of this witness was so much shaken in 
cross examination, and though he was contradicted both by SIills and Hewton, 

„ 4.1 — «i.t, ~ wrong as to the time when Palmer came down 

athews, the inspector of pobce at the Euston 
m bv which Palmer could have left London 


“ between rune and ten ” Nothing, however, is more difScuIt than to speak 
accurately to time , on the other hnnd, if Smith spoke the truth, Newton could 
not have seen bim at all that night and Mills, if at all, must have seen 
bun for a moment only in Smith’s company j^LU3 never mentioned Smith, 
and Smith would not venture to swear that she or any one else saw him at the 
Talbot Arms It was a suspicious circumstance that Serjeant Sbee did not 
open Smith s evidence to the jury An opportunity for perjury was afforded 
by [124] the mistake made by the witnesses os to the time wmch the defence 
were able to prove by the evidence of the police inspector If Smith were 
disposed to tell an untruth, the knowledge of this fact would enable him to do 
so with an appearance of plausibihty 

IVhatcvcr view is taken as to the effect of this evidence it was clearlv 
proved that about the middle of the mgbt between Monday and Tuesda} Cook 
bad a violent attack of some sort About twelve or a little before, his bell 
rang , he screamed vnolentl^j Mhen Mills, the servant, came in be was sitting 
up in bed, and asked that Palmer might be fetched at once He was beating 
the bed clothes , he said he should suffocate if he lay down His head and 
neck and his whole body jumped and jerked He had groat difficulty m breath 
mg, and his eyes protruded His hand was stiff, and he asked to have it rubbed 
Palmer came in, and gave him a draught and some pjlls He snapped at the 
glass, and got both it and the spoon between his teeth He had also great 
difficulty in swallowing the pills After this he got more easy, and Palmer 
stayed by him some time, slecpmg m an easj chan (4) 

Great efforts were made in cross examination to shake the evidence of Mdls 
bv showing that she had altered the evidence which she gave before the coroner, 
60 as to make her description of the symptoms tally with those of poisoning by 


(1) Evidence against the e-«stence of (3) Facts inconsistent with a relei^t 

the fact last mentioned (section 5) tart (section 11) and fixinff the time of the 

(2) This cross examination tended to occurrence of a relevant fact (section 9) 

lest the leracitj- of the witness and to teat (■*) Effect of fact in issue the 

his credit (section 146) administration of poison (section /) 
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strjchmne, and also by showing that she had been drilled as to the evidence 
which «he was to give by [125] persons connected with the prosecution She 
denied mo^t of the suggestions conveyed by the questions asked her, and 
espliined others (1) As to the difTerences between her evidence before the 
coroner and at the trial, a witness (Mr Gardner an attorney) was called to show 
that the depositions were not properly taken at the inquest (2) 

On the following day, Tuesday, the 20th, Cook was a good deal better In 
the middle of the day he sent the boots to ask Palmer if ho might have a cup of 
coSee Palmer said he might, and came over, tasted a cup made by the servant, 
and took it from her hands to give it to Cook This cofiec was afterwards 
thrown up (3) 

A bttle before or alter this, the exact hour is not important, Palmer went 
to the shop of Hawkins, a drnggist at Rngeley, and was there served by his 
apprentice Roberts with two drachms of prussic acid, sis grama of strychnine 
and two drachms of Batley’s Sedative (4) Whilst he was makmg the purchase, 
bewton from whom he had obtamed the other strychnine the mght before 
came in , Palmer took him to the door saj ing he wished to speak to him , [126] 
and when he was there asked him a question about the firm of a Jlr Edwin 
Salt — a matter with which he had nothing at all to do Whilst they were there 
a third person came up and spoke to Newton, on which Palmer went back into 
Hawkins shop and took away the things, Newton not seeing what he took 
The obvious suggestion upon this is that Palmer wanted to prevent Newton 
from «eemg what he was about No attempt even was made to shake, or in 
any wav discredit, Roberts, the apprentice (5) 

At about four PU Mr Jones, the fnend to whom Palmer bad written, 
arrived from Lutterworth (C) He examined Cook m Palmer s presence, and 
remarked that he had not the tongue of a bibous patient , to which Palmer 
replied, ‘ You should have seen it before ’ Cook appeared to be better durmg 
the Tuesday, and was m good spirits (7) At about seven p w Mr Bamford 
came in and Cook told him in Palmer’s presence that he objected to the piUa, 
as they had made him ill the night before Tho three medical men then had a 
private consultation Palmer proposed that Bamford should make up the pills 
as on the night before, and that Jones should not tell Cook what they weto made 
of, as he objected to the morphine which they contained Bamford agreed, 
and Palmer went up to his house with him and got the pilk and was present 
whilst they wore made up, put into a pill box [127] and directed He took 
them away with him between seven and eight (8) Cook was well and com 
fortablo all the evening , he had no bibous symptoms, no vomitmg, and no 
diarrhcoa (7) 

Tcroaida eleven Pa\mex came wvlb a box ei -pills directed m Bamford s 
hand Ho called Jonci - ^ a man 

of eighty (9) It was s his was 

to impress Jones with , ^ imford 

With reference to Smith’s evidence it w remarkable that Bamford on the second 


<l) Former statements inconsistent 
with e idence (section 155) 

(2) Ihe depositions before the coroner 
would be a proper mode of proof as being 
a record of a relevant fact made by a pub 
Ic seriam m the discharge of bis ofBciat 
duty (section 35) and any document par 
porting to be such a deposition would on 
production be presumed to be genuine and 
Ihe eiidence would be presumed to be duK 
taken (sections 79 and SO) but this might 
be rebutted (section (4) definition of shall 


presume ) 

(3) Part of the transaction of po son ng 
(section 8> 

(4) Preparation (section 8' 

(5) Conduct (section 8) 

(6) Tntrwluctory (section 9) 

( ) State of things under which Cook 
was poisoned (section 7) 

(81 Prcparitioa (section 8) 

(91 Conduct and statement (section 8, 
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night sent the pills, not “ between nine and ten,” but at eleven Palmer 
pressed Cook to take the pills, which at first he refused to do, as they had made 
bun so ill the night before At last he did so, and immediately afterwards 
vomited Jones and Palmer both etamined to see whether the pills had been 
thrown up, and they found that they had not This was about eleven Jones 
then had his supper, and went to bed m Cook’s room about twelve When 
he had been in bed a short time, perhaps ten minutes, Cook started up and 
called out, ” Doctor, get up , lam going to be ill ; nng the bell for Mr. Palmer ” 
He also said, ” Rub my neck ” The back of his neck was stiff and hard Mills 
ran across the road to Palmer’s and rang the bell Palmer immediatelv came 
to the bed room window and said he would come at once Two minutes 
afterwards he was in Cook’s room, and [1^] said he had never dressed so quick 
in his life He was dressed as usual The suggestion upon this was that he 
had been sitting up expecting to he called (1) 

By the time of Palmer’s arrival Cook was very jll Jones, Elizabeth Jblls, 
and Palmer were in the room, and Barnes stood at the door The muscles of 
his neck were stiff , he screamed loudly Palmer gave him what he said were 
two ammonia pills Immediately afterwards — too soon for the pills to have 
any effect — he was dreadfully convulsed He said, when he began to be con- 
vulsed, ” Raise me up, or I shall be suffocated ” Palmer and Jones tried to do 
so, hut could not, as the hmbs were ngtd He then asked to be turned over, 
which was done His heart began to beat weakly Jones asked Palmer to get 
some ammonia to try to stimuKtc it He fetched a bottle, and was absent 
about a minute for that purpose When he came back. Cook was almost dead, 
and he died in a few minutes, quite quietly The whole attack lasted about 
ten minutes The bod} was twisted back into the shape of a bow, and would 
have rested on tht head and heels had it been laid on its back When the body 
was laid out it was very stiff The arms could not be kept down by the sides 
till they were tied behind the back with tape The feet also had to be tied, 
and the fingers of one hand were very stiff, the hand being clenched This 
was about one a m , half or three quarters of an hour after the death (2) 

[129] As soon as Cook was dead, Jones went out to speak to the house- 
keeper, leaving Palmer alone with the body When Jones left the room he 
sent the servant Mills in and she saw Palmer searching the pockets of Cook s 
coat and searching also under the pillow and bolster Jones shortly aftenvards 
returned, and Palmer told him that as Cook’s nearest friend, he (Jones) ought 
to take possession of bis pro " ' ’ n of his watch 

and purse, containing five und no other 

money Palmer said, Sir as I am res 

ponsiiile for £3 000 or £4,00u and i nope Mr kajoks ineuds will not let mo 
lose it If they do not assist me all mv horses will be seized ” The betting 
book was mentioned Palmer said “ It will be no use to anv one,” and added 
that It would probably be found (3) 

r cnclos- 

d) which 

\\ etneroy was lo receive ioi mm auis cueque uau ot-ea uiawa on Luo Tuesday, 
about seven o’clock in the evening under peculiar circumstances Palmer 
" ’ * ' "^ageley, telling him to bnog a receipt 

wnte out, from a copy which he pro- 
■ He said it was for money which 


(1) Fact in issue (section IS) Con- 
duct (section 8) 

(2) Cook s death, in all its detail, was 


fact in issue (section 5) 
(3) Conduct (section 8) 
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Cook owed him, and that he was going to take it [1301 over for Cook to sign 
Cheshire wrote out the body of the cheque, and Palmer took it awaj. When 
Mr Wetheiby tecened the cheque, the stakes had not been paid to Cook’s 
credit He accordingly returned the cheque to Palmer, to whom the prose- 
cution gai e notice to produce it at the trial (1) It was called for, but not 
produced (2) This was one of the strongest facts against Palmer in the whole 
of the case If he had produced the cheque, and if it had appeared to have 
been really signed by Cook, it would ha^e shown that Cook, for some reason or 
other, had made o\er his stakes to Palmer, and this would ha\e destro}ed the 
strong . -r- » 

purpost almost upset the case 

as to i ^ luction of the cheque 

amounted to an admission that it was a fo^erj , and if that were so, Palmer 
was forging his friend’s name for the purpose of steabng his stakes at the time 
when to all outward appearance there was every prospect of his speedy recover} 
which must result in the detection of the fraud If he knew that Cook would 
die that mght this was natural On any other supposition it was inconceivable 
rashness (3) 

Either on Thursday, 22nd or Friday, 23rd, Palmer sent for Cheshire again, 
and produced a paper which he [131] said Cook had given to him some da}5 
before The paper purported to bean acknowledgment that certain bills — the 
particulars of which were stated — were all for Cook s benefit and not for Palmer’s 
The amount was considerable as at least one item was for £1,000, and another 
for £500 This document purported to be signed by Cook, and Palmer wished 
Cheshire to attest Cook’s execution of it, which he' refused to do This docu- 
ment was called for at the trial, and not produced The same observations 
apply to it as to the cheque (4} 

Evidence was further given to show that Palmer, who, shortly before, had 
but £0, 6« at the bank, and had borrowed £25 to go to Shrewsburj , paid away 
large sums of money soon after Cook’s death He paid Pratt £100 on the 21th , 
ho paid a farmer named Spilsbury £46, 2$ with a bank of England note for 
£50 on the 22nd , and Bown, a draper, a sum of £60 or thereabouts m two £50 
notes, on the 20th (5) The general result of these money transactions is, that 
Palmer appropriated to his own uso all Cook s bets , that he tned to appropriate 
his stakes , and that shortly before, or )U3t after his death, he was in possession 
of between £400 and £600, of which he paid Pratt £100, though very shortl} 
before he was being pressed for money 

On Wednesday, November 2l5t, Mr Jones went up to London, and 
informed Mr Stephens, Cook a step-father, of his step-son’s death 3Ir Stephens 
went to Lutterworth, found a will by which Cook appointed him lus executor, 
[132] and then went on to Rugelev, where he arrived about the middle of the 
day on Thursday (0) He ask^ Palmer for information about Cook s afiairs 
and be replied. There are £4 000 worth of bills out of lus, and I am 
sorry to say mj name is to them, hut I have got a paper drawn up 
by a lawyer and signed by Sir Cook to show that I never had an} benefit 
from them ” Mr Stephens said that at all events he must bo buned Palmer 
oflered to do so himself and said that the body ought to be fastened up as 
soon as possible The conversation then ended for the time Palmer went 


tl) Conduct (section 8) 

(2) Sic section 66 as to notice to 
produce 

(31 \s to these inferences see section 
114 illust (x) 

(4) Conduct (section 8) See section 66 


as to notice to produce As to these 
nferences see section 114 illust, (j) 

15 Conduct (section 8) 

(61 Introductory and ecplanatory (sec 
lion 9) 
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out and without authonty from Mr Stephens ordered a shell and a strong 
oak coffin (1) 

In the afternoon Mr Stephens, Palmer, Jones, and a Mr Gradford, Cook’s 
brother in law, dined together, and after dinner Mr. Stephens desired Mr Jones 
to fetch Cook’s betting book Jonea went to look for it, but was unable to 
^ ’ ’ ’ ’ * ^ en by the chambermaid, ILlIs, who 

■ * when he took a stamp from a pocket 

‘ £ could not be found. Palmer said it 

was ot no manner oi use Air btepnens said he understood Cook had won a 
great deal of money at Shrewsbury, to which Palmer replied : “ It’s no use, I 
assure you , when a man dies his bets arc done with ” He did not mention 
the fact tliat Cook a beta had been paid to Herring on the Monday Mr Stephens 
then said that the hook must be found, and [133] Palmer answered that no 
doubt it would be (2) Before leaving the mn Mr Stephens went to look at the 
body, before the coffin was fastened, and observed that both hands were clenched 
He returned at onco to town and went to his attorney He returned to Rugeley 
on Saturday, the 2Itb, and informed Palmer of lus intention to haie a post 
mortem e'tamination, which took place on Monday, 26th (3) 

The post mortem examination was conducted m the presence of Palmer 
by Dr Harland, Jlr Devonshire, a medical student, assisting Jlr Monkton and 
Mr Newton The heart was contracted ami empty There were numerous 
small jellowish white spots, about the size of mustard seed, at the larger end 
of the stomach The upper part of the spinal cord was m its natural state , the 
lower part was not examined till the 25th January, when certain granules were 
found There were many follicles on the tongue, apparently of long standing 
The lungs appeared healthy to Dr Harland, but Jlr Devonshire thought that 
there was some congestion (4) Some points in Palmer s beliaviour, both before 
and after the post mortem examination attracted notice Newton said that 
on the Sunday night he sent for him and asked what dose of strychmne would 
kill a dog l^ewton said a grain He asked whether it would be found in the 
[134] stomach and irhat would be the appearance of the stomacdi after death 
Newton said there would be no inflammation, and he did not think it would be 
found Newton thought he replied It s all right,” as if speaking to himself 
and added that be snapped his fingers Whilst Devonshire was opening the 
stomach Palmer pushed against liim, and part of the contents of the stomach 
was spilt Nothing particular being found in the stomach, Palmer observed 
to Bamford, Tliey ivill not hang us jet ' As they were all crowding together 
to see what passed the push might have been sa accident , and as Mr Stephens’ 
suspicions were well Imown the remark was natural, though coarse After 
the examination was completed the intestines, etc , were put mto a jar over 
the top of which were tied two bladders Palmer removed the jar from the 
table to a place near the door, and when it was missed said he thought it would 
be more convenient “When replaced tt was found that a slit has been cut 
through both the bladders (5) 

After the examination Mr Stephens and an attorney’s clerk took the jars 
containing the viscera, etc , m a fly to Stafford (6) Palmer asked the postboy 
if he was going to drive them to Stafford ? The postboy said, “ I believe I am ’ 
Palmer said, ‘ Is it Air Stephens you are going to take * ” He said, ” I 


(1) Admission and conduct (sections 
17 18 section 8) 

(2) These facts and statements together 
make it highly probable that Palmer stole 
the betting book which would be relevant 
as conduct (sections 8 llj 


(3) Introductory to what follows 
(section 9) 

(4) Facts supporting opinions of ex 
perts (section 46) 

(5) Conduct (section 8) 

(6) Introductory (section 9) 
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believe it is” Palmer said, “I suppose you are going to take the jars*” 
He said, ” I am ” Palmer asked if he would upset them * He said, “ I shall 
[135] not ” Palmer said if he would, there was a £10 note for him He also 
said something about its being “ a liumbuggittg concern ”(1) Some confusion 
was mtroduced mto this evidence by the cro«-examination, which tended to 
«how that Palmer’s object was to ujKet Mr Stephens and not the jars, but at 
last the postboy (J Myatt) repeated it as given above Indeed, it makes little 
difierence whether Palmer wished to upset Stephens or tha jars, as they were 
all m one 0y, and must bo upset together if at all 

Shortly after the post mortem examination an inquest was held beioro 
Air AVard, the coroner It began on the 20th November and ended on the 5th 
Decemt ^ . Cheshire, the postmaster, 

“ if he 3 could not open a letter 

Afterwe , , ^ Alfred Taylor, who had 

analyzed the contents of the stomach, etc , to Mr Gardiner, the attorney for the 
prosecution, and informed Palmer that Dr Tavlor said m that letter that 
no traces of strychnine were found Palmer said he knew they would not and 
he was quite innocent Soon afterwards Palmer wrote to Air Ward, suggesting 
various questions to he put to witnesses at the inquest and sajnng that he 
knew Dr Taylor had told Air Gardiner there were no traces of strychma prussic 
acid, or opium A few days before this, on the Ist December, Palmer had 
sent Mr AVard, as a present, a codfish, a barrel of oysters a brace of [136J 
pheasants, and a turkey (2) The«c circumstances certainly prove improper 
and even cnmmal conduct Cheshito was imprisoned for his offence, and Lord 
Campbell spoke m '^evere terms of the conduct of the coroner , but a bad and 
unscrupulous man, as Palmer evidently was, might act in the manner described, 
even though he was innocent of the particular offence charged 

A medical book found in Palmer s possession had m it some MS notes on 
the subject of strychmne, one of which was, ‘ It kills by causing tetamc con 
traction of the respiratory muscles ” It was not suggested that this momo- 
landom was made for any particular purpose It was used merely to show 
that Palmer was acquainted with the properties and effects of strychmne (3) 
This completes the evidence as to Palmer’s behaviour before, at and after 
the death of Cook It proves beyond all question that, having the strongest 
possible motive to obtain at once a considerable sum of money , he robbed his 
mend of the whole of the bets paid to Memng on the Monday by a scries of 
ingeiuous devices, and that he tried to rob him of the stakes , it raises the strong- 
est presumption that he robbed Cook of the £300 which, as Cook supposed was 
sent up to Pratt on the 16th, and that ho stole the money which he had on his 
person, esid tad received at. Shsewsbuty , it pwvea he lesged hii neme 
the mght before he died, and that he tned to procure a fraudulent attestation 
to [137] another forged document relating to his affairs the day after ho died 
It also proves that be had every opportumty of administering poison to Cook, 
that he told repeated lies about his state of health, and that he purchased deadly 
poison, for which he had no lawful u'C, on two separate occasions shortlv before 
two paroxysms of a similar character to each other, the second of which deprived 
him of life 

The rest of the evidence was directed to prove that the symptoms of which 
Cook died were tho<e of poisoning by stryebome, and that antimonv, which 
was never prescribed for him, was found m his body Evidence wa^j al«o given 
in the course of the trial os to the ‘■tage of Cook s health 


(1) Conluct l<ection 81 (3) Facl showine iceowledse (section 

(2) Conduct and facts introductory 14) 
thereto (sections 8, 9) 
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<mt ood wthojt autiotity from dir Stephens ordered a .tdl and a stroa: 
cal- coEi^ (1) 

In tt*- ahe-noon Mi fc'ejvtens Palmer Jon** , and » Mi Gradlord, CooVs 
Irotbcr lO dined together, and after donner 3Ir Stephens desired Mr Jones 
to letch » het mg booV. Jones trent to looV ioi it, but 'sraa unabV to 
Ond It Th- be*!!!!"- bool had las» been •'-ca be the chamVmaid, iKls, trho 
cave It to Cook m b d on th** Monday when he tool a stamp tmm a poebe' 
a- the end of it On Uanne; that th** nook conld not be lotmd. Palmer said it 
vr^.% of '•o Diann**” oi v M* S ep'^ens taid undeistood Cook bad vron a 
d'-aV of mou'*' a» nhrew burr to trhich Palm**! replied : “ It’« no u^e 1 
a'-«ure toj \vb»*'i a m-n dies hii b^-s air don* nth ” He did not mention 
tht-fuc* t* I kI. Ijf’ ‘'aiWa p» d toH'-'nnj on thAMondar *Mr Stephens 
th a ‘.lid lhar th b V m.. t l« found, and {133) Palm*! ansTveied that no 
iloub It v-uui 1 i>L iAi re It-a _ the mn M' '• ephens ivent to look at ih* 
l-odN x*.-.! I".* 13 '■cU and ot. el that both hinds trere clenched. 

He ^ n e t xr ucd rent to ms a mep H* returned to Puj^ler 
on ''ru’dav t^*- J ana of rm J Palmar of his mtention to have a po*’ 
j ''r' n»;\« ..it a vmc*- k, jVooa Mondi 2oth.(S) 

Tt- i'' t r vimoa-iOJ r-os c cdu-'t'* I m the pre ence of Palmer 
I*. Dt Eit i 'Ir !»■ ’>• a u x*i «1 ** I o» is.i.ting Mr Monlcton and 

^Ir w it-ut urd emotv There were Dum'‘nin« 

«mafi ve'fo*- i ro-* u.-' f mo-tarcl eed, at the larger end 

of the ‘‘•oma i ** tb** \ nui to*d was lo Us natural *tate , th* 

mtrer part w.. t •• 2 l luuuarr xrh^a certain granideN vreie 

f-ujid Tfe^r* r •« ' o3 t * toa^ue apparently of lonif standiw 

rh* fiin''« apt" D Haracd boi ilr Devon<lure thounht th»* 

'“*iT was «o’^ t '' Own m Paltn'Ts behanonr, both befo’e 

i after th" -■ - a aMra^i-d notice \ewtoa uid that 

1 he fruoda* n •* e lUl jsked what do « of «tn chain* would 

kill a doc New « n H** w. » *8 whe*h*r jt woald ^ found in tie 

[134] «toiriach and w a •• t app"a»nce of the «toraach after dea‘b 

\effToa «aid t \r i r ■n'^iiua and h* did not think it would b* 

fo-ud "New* js tj "*■ •' j It » all nsht as jf ‘peaking to him-ch 

and afded itiat he *■ - w'^’ HTaL Devonshire was openinc th* 

‘*om-cn Paln.“' ... - jaj p^^t o* the contents of the ‘tormich 

^ pj*' **- found xn the stomach, Palmer oh'e’wed 

to Eanifo-d Th»x w t u t t ka tbev Were all ciowdmir together 
to *eeir>a ja ,»d rh-p.. u, [ b*"n aa accident , and as Mr Stephens’ 

c-ons were well toi>wn th" remark was natural, though coar=e Hter 
th" examination was comi ei<*d rh" jnre'*’uifc> etc , were put into a jar, ove' 
t.-e top Cl w,.icb Were tiei iwo bl3dd"r« Palmer removed, the jar irom the 
tab »• to 3 p'ace c^ar the doo' and wh^a it vaa mls^ed said he thought it would 
h- mow coarement. When replaced it wts found that a sht has be^n cat 
throj~a l>o*n the bl3aa«r* fo) 


Viter the eiamication Mr ttepheSs and an attorney's clerk took the ja« 
c^mmmng th* rus^ra, ew . in a fle to StaffonLt6) Palier asked the postboy 
ifLe was going to drye ^em to SiaSotd ? Tbs poetbor said, “ I bebeve I am*' 
Palm-r <Md, J< jt 21 t Steph^a^ yon. we going to taU * ” He said, ‘ I 


_^(I> *cd ccadBd (‘ect.oa 

I" is sfCtj« g) 

12) TUe«*< l4«s aa<i ‘Aieaea.» irfntt 
«Ve n tpyy probable liat Palaer sto» 
«tjci »rc-£j rcZerac 
as cce^nn (secucJw &, II) 


13) Introductory to wtat foEo«t 
(sectioa 9) 

<•*) facts <trpFpcrtiCE cpicipss ef e* 
perts Icociica 46) 

(S) Cendset (s««3«i 8) 

(tf) Ictrodactory (secoca 9 ) 
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believe it is” Palmer said, “I suppose you are going to take the jars?’’ 
He said, “ I am ” Palmer asked if he would upset them ^ He said, “ I shall 
[135] not ” Palmer said if he would, there was a £10 note for him He also 
said something about its being “ a humbugging concern ”(1) Some confusion 
was mtroduced into this evidence by the cross examination, which tended to 
■ihow that Palmer’s object was to upset ilr Stephens and not the jars, but at 
last the postboy (J Myatt) repeated it as given above Indeed, it makes httle 
difference whether Palmer wished to upset Stephens or the jars, as they were 
all in one fly, and must be upset together if at all 

Shortly after the post moitem examination an inquest was held beiore 
Jlr Ward, the coroner It began on the 29th November and ended on the 5th 
December On Sunday, 3rd December, Palmer asked Cheshire, the postmaster, 
“ if he had anything fresh ” Cbesbire replied that hi could not open a letter 
Afterwards, hov,e\’er, he did open a letter from Dr Alfred Taylor, who had 
analyzed the contents of the stomach, etc , to Mr Gardiner the attorney for the 
prosecution, and informed Palmer that Dr Taylor said m that letter that 
no traces of strychnine were found Palmer said he knew they would not, and 
he was quite innocent Soon afterwards Pahner wrote to Mr Ward suggesting 
%arious questions to he put to witnesses at the inquest and saying that ho 
knew Dr Taylor had told Mr Gardiner there were no traces of strj chma prussic 
acid, or opium A few days before this, on the Ist December Pilraer bad 
sent Jlr Ward, as a present, a codfish, a barrel of oysters, a brace of [136] 
pheasants, and a turkey (2) The«c circumstances cortamly prove improper 
and even cnminal conduct Cheshire was imprisoned for his oSonce, and Lord 
Campbell spoke in se%ete terms of the conduct of the coroner , but a bad and 
unscrupulous man, as Palmer evidently was, might act m the manner desonbod, 
even though he was innocent of the particular offence charged 

A medical book found in Palmer’s possession bad in it some MS notes on 
the subject of strychmne, one of which was, “ It kills by causing totamc con- 
traction of the respiratory muscles ” It was not suggested that this momo- 
landum was made for any particular purpose It was used merely to show 
that Palmer was acquainted inth tbo properties and effects of strychmne (3) 

This completes the evidence as to Palmer’s behaviour before, at and after 
the death of Cook It proves beyond all question that, having the strongest 
possible motive to obtain at once a considerable sum of money , he robbed his 
friend of the whole of the bets paid to Herring on the Monday by a senes of 
ingemous devices, - ’ * 1 --,*- j — u v _ C4.v ^ i » 

est presumption t 
sent up to Pratt 

person, and had . ^ 

the lugbt before he died, and that he tned to procure a fraudulent attestation 
to [137] another forged document relating to 1^ affairs the day after ho died 
It also proves that he had esery opportumty of admimstenng poison to Cook, 
that he told repeated hes about bis state of health, and that he purchased deadly 
poison, for which he had no lawful use. On two separate occasions shortly before 
two paroxysms of a similar character to each other, the second of which deprned 
him of life 

The rest of the e\idence was directed to prove that the sy inptoms of which 
Cook died wore tho«e of poi«omiig by strychnine and that antimotn which 
was never prescribed for him, was found in his body Evidence na< al-o ^uen 
m the course of the tnal as to the stage of Cook 3 health 


(1) Coniiuct tsection S) (3) Fact showiafi kcowledre (seettoa 

(2) Conduct and facts introdnetorr I4> 
thereto (sections 8, 9) 
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At the time of his death Cook was about twenty eight jcars of age Both 
his father and mother died young and his sister and half brother were not 
robust He inhented from his father about £12,000 and was articled to a 
solicitor lRS*ead of foUoT\nng up that profession he betook himself to sporting 
pursuits, and appears to ha^c led a rather dissipated life He suffered from 
s}phili5, and was in the habit of occasionally consulting Dr Savage on the 
state of his health Dr Savage «a\\ him m November 1854, in Ma^, m June, 
towards the end of i i 

before bia death, sc 
the subject especi 

Savage said that be h ' to bad 

teeth , that be had a ' ‘ 7 

red and tender, and it these 

sjTnptoois were s}philitic, but Dr Sa\agc thought decidedly that they were 
not He al^o noticed ‘ an indication of pulmonary affection under the left 
lung ishing to get him away from Ins turf associates, Dr Savage recom 
mended him to go abroad for the winter His general health Dr Savage con 
sidercd good for a man who was not robust Mr Stephens said that when he 
last saw him alne he was looking better than he had looked for some time, and 
on his remarking You do not look anything of an mvalid now,” Cook struck 
bim'elf on the breast and said he was quite well His fnend, Afr Jones, also 
said that his health was generally good, though he was not very robust, and that 
he both hunted and played at cricket (1) 

On the other hand witnesses were called for the pnsemer who gave a differ- 
ent account of his health A Mr Sargent said he was with him at Liverpool 
a neek before the Shrewsbury race®, that be called his attention to the state of 
bis mouth and throat and the back part of bis tongue was in a complete state 
of ulcer I said,” added the witness ‘ I was surprised he could cat and dnnk 
in the state lus mouth was m Re said he bad been m that state for weeks and 
months and non he did not take notice of it ” This was certainly not consistent 
with Dr Sa\age « endonce (2) 

Such being the st-ite of health of Cook at the tune of his [139] death, the next 
question was as to its cause The prosecution contended that the symptoms 
which attended it proved that he was poisoned by strychma Se\eral eminent 
phv«iciaQs and surgeons — Mr Curling, Dr Todd, Sir Benjamin Broilie, Mr 
Daniel and Mr Solly — ga%e an account of the general character aud causes 
of the disease of tetanus Mr Curling said that tetanus consists of spasmodic 
affection of the voluntary muscles of the bodv which at last ends m death, 
produced either bv suffocation caused by the closing of the windpipe or bv the 
wealing effect of the Bevctc and painful struggles which the muscular spasm 
produce Of this disease there are three forms, — idiopathic tetanus, which is 
produced without anv asoignablc external cause , traumatic tetanus, which 
results from wounds , and the tetanus which is produced by the administration 
of stiycbraa, bru«cbia, and nux vomica, all of which are different forms of the 
same poison Idiopathic tetanus is a veiy rare disease in England Sir 
Benjamm Brodie had seen only one doubtful case of it Mr Daniel, who for 
twenty eight years was surgeon to the Bristol Hospital, saw only two, Mr. 
^lmneltv, professor of surgerj at Leeds, had seen four In India, however, 
It is comparatively common Mr Jackson, in twenty five years’ practice there 
saw about forty casts It was agreed on all hands, that though the exciting 
cau«e of the two diseases is different, their 8}'mptoms are the same They were 
described in similar terms by several of the witnesses Dr Todd said the 
di«ea«e begins with stiffness about the jaw, the symptoms [140] then extend 


(I) Conduct and facts introductory (2) State of things under which crime 
thereto (sections 8 9) was committed (section 7) 
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tlieiri'ches to the other muscles of the trunk and body. They gradually 
develop themselves When once the disease has begun there are remissions of 
«e\enty, hut not complete intermission of the symptoms In acute cases the 
disease terminates m three or four dajs In chronic cases it will go on for as 
much as three weeks There was some question as to what was the shortest 
ca«e upon record In a case mentioned by one of the prisoner’s witnesses 
Mr Ross the patient was said to have been attacked m the monung either 
at eleven or «ome hours earlier, it did not clearly appear which, and to have 
died at half past seven m the evening This was the shortest case specified on 
either «ide, though its duration was not accuratelv determined As a rule, 
however, tetanus, whether traumatic or idiopathic, was said to be a matter not 
of minutes or even of hours, but of days(l) 

Such being the nature of tetanus, traumatic and idiopathic, four questions 
ato«e Did Cook die of tetanus ? Did he die of traumatic tetanus * Did he 
die of idiopathic tetanus ^ Did he die of the tetanus produced by strychma * 
The ca«e for prosecution upon these questions was, first, that he did die of 
tetanus Mr Curling said no doubt there was spasmodic action of the muscles 
(which was his definition of tetanus) in Cook’s case , and even Sir Nunneley, 
the jmncipal witness for the prisoner, who contended that the death of Cook 
was [141] caused neither bj tetanus in its ordinary forms nor by the tetauus of 
strychnia, admitted that the parov)rsm described by Mr Jones was “ very 
hke ” the paroxysm of tetanus The close general resemblance of the “ymp 
toms to those of tetanus was indeed assumed by all the witnesses on both sides, 
as was proved In the vanous distmctions which were stated on the side of the 
Crown between Cook a symptoms and those of traumatic and idiopathic tetanus, 
and on the side of the prisoner between Cook’s symptoms and the symptoms 
o! the tetanus oi strychma It imght, therolore, be considered to be eitablished 
that be died of tetanus m some form or other 

Tlie next point asserted by the prosecnlion was, that be did not die of 
traumatic or idiopathic tetanus, because there was no wound on bis body, and 
also because the course of the symptoms was different They further asserted 
that the symptoms were those of poison by strychma 

Upon these pomts the evidence was as follows —Mr Curling was asked, 

Q “ Were the svmptoms consistent with anv form of traumatic tetanus which 
has ev' ’ ' ’ ” Ho answered, “ No ” 

Q imatic tetanus which j ou 

have d t oi the fatal symptoms 

In all cases that have fallen under my notice the disease has been preceded by 
the milder symptoms of tetanus ’ Q “ Gradually progressing to their 
complete development, and completion and death A ‘ Yes ” He also 
[142] mentioned “'the sudden onset and rapid subsidence of the spasms" as 
incon«istent with the theory of either traumatic or idiopathic tetanus, and he 
said be bad never known a case of tetanus which ran its course in less than eight 
or ten hours In the one case which occupied so short a time the true period 
could not be ascertained In general, the time required was from one to several 
dajs Sir Benjamin Brodie was asked, “In jour opimon, are the symptoms 
tbo'e of traumatic tetanus or not * ’’ He replied, “ As far as the spasmodic 
contiaction of the muscles goes, the symptoms resemble those of traumatic 
tetanus , as to the course which the sj'mptoms took, that was entirely different.” 
Ho added, ‘ The symptoms of traumatic tetanus always begin as far as I 
have seen, very graduallv, the stiffness of the lower jaw being I believe, the 
symptom fir»t complained of — at least, so it has been in my eipcnence , then the 
contraction of the muscles of the back is always a later symptom, gcnerallv much 


( 1 ) Opinions of experts and farts on which they were founded {vrtioiis 45, 46), 
The rest of ihe evidence falls under this head 
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later ; the muscles of the extrenuties are affected in a much less degree than those 
of the neck and trunk, except m some cases, where the injury has been in a limb, 
and an early symptom has been a contraction of the muscles of that limb I do 
not myself recollect a case in which in ordinary tetanus there was that con- 
traction of the muscles of the hand which I understand was stated to have 
existed in this instance The ordinary tetanus rarely runs its course in less than 
two or three days, and often is protracted to a much longer penod , I know one 
case onlj in which the disease was [143] said to have teimmated in twelve 
hours Ho said, in conclusion, “ I never saw a case in which the symptoms 
described arose from any disease , when I say that, of course, I refer not to the 
particular symptoms, but to the general course winch the sjmiptoms took ” 
Mr Daniel ^ing asked whether the symptoms of Cook could be referred to idio 
patliic or traumatic tetanus, said, “ In ray judgment they could not ” He 
also said that he should repeat Sir Benjamin Brodie’s words if he were to enu 
meratc the distinctions Mr Solly said that the symptoms were not referable 
to anj disease he c\ er witnessed , and Dr Todd said, ‘ I think the sjTnptoms 
were those of strychma ” The same opimon was expressed with equal con 
fidence by Dr Alfred Taylor, Dr Rees, and ilr Chnstison 

In order to support this general evidence witnesses were called who gave 
account of three fatm cases of poisomng by strychnia, and of one case in wiuch 
the patient reco%cred The firet of the fatal cases was that of Agnes French, 
or Senct, who was accidentally poisoned at Glasgow Infirmary, m 1846, bj some 
pills which she took, and which were intended for a paralvtic patient Accord- 
ing to the nUT'se, the girl was taken ill three quarters of an hour, according to 
one of the physicians (who, however was not present) twenty minutes, after she 
swallowed the pills She fell suddenly back on tbo floor , when her clothes 
were cut off she was stiff, “just like a poker,” her arms were stretched out, her 
hands clenched , she vomited slightly , she had no lockjaw , [144] there was a 
retraction of the mouth and face, the head was bent back, the spine curved 
She went into severe paroxysms every few seconds, and died about an hour after 
the symptoms began She was pcrfectlv conscious The heart was found 
empty on examination 

The second ca«o described was that of Mi> Serjeantson Smyth who was 
accidentallv poisoned at Romsey in 1848, by strychnine put into a dose of ordi 
nary medicine instead of salicine She took the dose about five or tea minutes 
after seven , in five or ten minutes more the ser'ant was alarmed by a violent 
ringing of the bell She found her mistress leaning on a chair, went out to send 
w ^ *oudly. 

3r her 

' . ( over, 

. ^ . The 

hands were clenched, the feet contracted and on a port mortem examination 
the heart was found empty 

The third case was that of Sirs Dove, who was jioisoncd at Leeds by her 
* ' ' ' • » T' 1 gjjQ had five 

" iturday of the 

and twitchings 


Eemi bent, feet strongly arched The Inn^ were congested , the spinal cord 
was alio much congested Tbo head being opened first, a good deal of blood 
flowed out, part of which might flow from the heart 

The ca <'0 in which the patient recovered was that of a paralytic patient 
of Mr Kloore’a He took an overdose of strychnia, and id about three quarters 
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of an hour Jlr Jloore found him stiffened in every limb His head was drawn 
back; be was screaming and “frequently icquestmg that we should turn him, 
move him, rub him ” His spine was drawn back He snapped at a spoon 
with which an attempt was made to administer medicine, and was perfectly 
conscious dunng the whole time 

Dr Taylor and Dr Owen Rees examined Cook’s body They found no 
strychma but they found antimony in the liver, the left kidney, the spleen 
and also in tho blood. 

The ca«e for the prosecution upon this evidence was, that the sirmptoms 
were those of tetanus, and of tetanus produced by strychma The case for tho 
prisoner was, first, that several of the symptoms observed were inconsistent 
with strychnia , and 'Secondly, that all of them might he explained on other 
hypotheses Their cvudence was given m part by their own witnesses, and in 
part by the witnes«cs for the Crown in cro«s examination The replies sug- 
gested bv the Crown were founded partly on the evidence of their own witnesses 
given by way of anticipation and partly by the evidence obtained from the 
witne'ises for the luisoiier on cross examination 

[146] The first and most conspicuous argument on behalf of the prisoner 
was, that the fact that uo strychma was discovered by Dr Taylor and Dr Rees 
was mcon'istent with tho theory that any had been admimstered The mate- 
rial part of Dr Tavlor s evidence upon this point was, that he had examined the 
stomach and intestines of Cook for a variety of poisons, strychma among others, 
without success The contents of the stomach were gone, though the contents 
of the intestines remained, and the stomach itself had been cut open from end to 
end, and turned inside out, and the mucous surface on which poison, if present, 
would have been found was rubbing against tho surface of the intestines This 
Dr Taylor considered a mo«t unfavourable condition for the discovery of poison 
and Mr Chnstisun agreed with him Several of the prisoner s witnesses on the 
contrary — Mr Nunneley, Dr Lcthcby, and Mr Rogers— thought that it would 
only increase the difilculty of the operation and not destroy its chance of 
success 

Apart from this, Dr Taylor expressed lu-. opinion tliat from tho way m 
which strychma acts, it might be iinpos':ibIo to discover it even if the circum 
stances were favourable The mode of testing its presence in the stomach is to 
treat the stomach in v arious ways, until at last a residue is obtained which, upon 
the application of certain chemical ingredients, changes its colour if strychma 
IS present All the witnesses agreed that str>chnia acts bv absorption — that 
is, it 18 taken up from the stomach by the absorbents thence it passes into tho 
blood thence into the solid [147J part of the body, and at some stage of its pro- 
gress causes death by its action on the nerves and muscles Its noxious eSects 
do not begin till it has left the stomach From this Dr Taylor argued that if a 
immmum dose were administered, none wxmld bo left in tho stomach at the time 
of death, and therefore none could be discovered there He aLo sud that if 
the strychma got mto the blood before examination, it would be dlQu^ed over 
the whole mass, and so uo more than an extremely minute portion would be 
present m any given quantity If the dose were half a gram, and there were 
twenty five pounds of blood m the body, each pound of blood would contain 
only one fiftieth of a gram He was also of opinion that the strychnia under- 
goes some chemical change bv reason of which its presence in small quantities 
in the tissues cannot be detected “ In short, the result of his evidence was 
that if a niimmum dose were administered, it was uncertain whether strychnia 
would be present in the stomach alter death, and that if it was not in the 
stomach, there was no ccrtaintv that it could found at all He added that he 
considered the colour tests fallacious because the colours might be produced 
by other substances 
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Dr. Taj lor further detailed some csi>enments which he had tned upoa 


administered at intervals, he obtmned proof of the presence of strychnia both 
bv a bitter [14S] taste and by the colour In a ca«o where one gram was ad- 
imiiistered he obtained the taste but not the colour In the other two cases, 
where he administered one gram and half a gram respectively, he obtained no 
indication at all of the pre«ence of st^cbnia These eiporiments pro^d to 
demonstration that the fact that he did not di«coi er strychnia did not prove 
that no strychnia was present m Cook’s body 

Mr Nunneley, Mr Hcrapath, Sit Roger*, Dr Letheby and Mr Wnghtson 
contradicted Dr Taylor and Dr Rees upon this part of their evidence They 
denied the theory that strychnmo undergoes any change in the blood and they 
professed their own abihty to discover its presence even m most minute quan- 
tities in any body into which it had been introduced, and tbeir behef that the 
colour tests were satisfactory. Sir Uenipath said that he had found strychnmc 
in the blood and in a small part of tbe L\er of a dog poisoned by it , and he also 
said that be could detect 
with organic matter Sir 
Campbell for the way in 

expect to find strychnia if it were present, and that he had found it m the tissues 
of an animal poisoned by it 

Here, no doubt, there was a considerable ceofiict of evudeucc upon a point 
on whidi It was difficult for unscientific pcr«ons to pretend to ba>e any opiiuon 
The evidence gi\en for the prisoner, Lowe\er, tended to prove not so much 
that there was no strychma m Cook’s body, £149] as that Dr Taylor ought to 
bavo found it if there was In other wordb, it bos less to do with tbe guilt or 
innocence of tbe prisoner, than with the question whether Mr Nunneley and 
Mr nerapath were or were not better analytical chemists than Dr Taylor 
The e\udence could not even be considered to shake Dr Taylor’s credit, for no 
part of tile ca<e rested on his evidence except tbe discovery of the antimony, 
IS to which ho was corroborated by Mr Brande, and was not contradicted by 
the prisoner’s witnesses His opimon as to tho nature of Cook s symptoms 
was shared bj manj other medical witnesses of the highest eminence, whose 
credit was altogether ummpcachcd The prisoner’s counsel were placed m a 
cimous difficulty by this slate of tbe question They had to attack, and did 
attack. Dr Taylor’s credit vigorously for the purpose of rebutting his conclu- 
sion that Cook might ha>e been poisoned by stiyclmme , j et they had also to 
mamtam his credit as a skilful analytical clicimst, for if thev destrojed it, the 
fact that he did not find st^chmne went for nothing This dilemma was fatal 
To ainit his skill was to aomit their cLent’s giult To deny it was to destroy 
tho \aluc of nearly all their own evidence The only possible course was to 
admit his skill and deny his good faitb, but tins too was useless, for tbe reason 
just mentioned 

^Vnotber argument used on beball of the prisoner was that some of the 
sjTnptoms of Cook’s death were inconsistent ivith poisomng by stryebrnne. 
Mr. Nunneley and Dr. Letbeby thought that the facts that Cook sat up in 
£150] bed when the attack came on, that ho moved his hands, and swallowed, 
and asked to be rubbed and moved, showed more power of \olontaiy motion 
than was consistent with poisoning bj strychnia But Mrs Seijeantson Smyth 
got out of bed and rang the bell, end both she, Mrs Dow and Mrs Moore’s 
patient begged to be rubbed and moved before the spasms came on. Cook’s 
movements were before tbe paroxysm «ct in, and the first paroxysm ended 
Hs life 
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Air Nunneley referred to tlie fact that the heart was empty, and said that, 
in his experiments, he alwavs found that the right side of the heart of the 
poisoned ammals was full 

Both m Mrs Smyth’s case, however, and m that of the girl Senet the heart 
was found empty , and m Mrs Smyth’s case the chest and abdomen were 
opened first, so that the heart was not emptied hy the opemng of the head 
Jlr Cliiistison said that if a man died of spasms of the heart, the heart would 
he emptied hy them, and would he found empty after death, so that the presence 
or absence of the blood proved nothmg 

Air Nunneley and Dr Lethehy also referred to the length of time before 
the symptoms appeared, as mconsistent with poisomng by stryebmne The 
time between the admimstration of the pills and the paroxysm was not accu 
ratoly measured It might have heen an hour, or a httle less, or more , but the 
poison, if present at all, was administered in pilU, which would not begin to 
operate till they were broken up, and the rapidity with which they [151] would 
he broken up, would depend upon the materials of which they were made 
Mr Chn«tison ‘'aid that if the pills were made up with resinous materials, 
such as are within the knowledge of every medical man, their operation would 
he delayed Ho added “ I do not think we can fix, with our present knowledge, 
the precise time for the poison begmrang to operate ” According to tne 
account of one witness in Agnes French’s case, the poison did not operate for 
three quarters of an hour, though probably her recollection of the time was not 
very accurate afttr ten years Dr Taylor also referred (in cross examination) 
to ca«es in which an hour and a half, or even two hours elapsed, before the 
symptoms showed themselves 


These were the principal points m Cook’s symptoms said to be inconsist* 
ent with the administration of strychnia All of them appear to have been 
8ati«factonly answered Indeed, the mconastoncy of the symptoms with 
strychnia was faintly maintained The defence turned rather on the possibibty 
of showing that they were consistent with some other disease 


In order to make out this pomt various suggestions were made In the 
cross examination of the different witnesses for the Crown, it was frequently 
suggested that the case was one of traumatic tetanus, caused by b> phiUtic sores , 
hut to this there were three fatal objections In tbe first place, there were no 
1 t pp.'Pnp T, + 1 .P po^>^»4 "iisoner said that he 

third place several 
[152] Dr Lee the 

^ , heard of syphilitic 

sores producing tetanus Two witnesses for the prisoner were called to show 
that a man died of tetanus who bad sores on his elbow and elsewhere which 
were possibly syphilitic , but it did not appear whether he had rubbed or hurt 
them, and Cook had no symptoms of the sort 


Another theory was that the death was caused by general convulsions 
This was advanced by Mr Nunneley , but he was unable to mention any case 
in ’ ’ ’ ^ I t 1 conscious 

ne met with one 

Dr 'ed the case to 

be But he also 

failed to mention an instance in which epilepsv did not destroy consciousness 
This witnc's assigned the most extxaordi^iy reasons for supposing that it was 
a c^sc of this form of epilepsy lie said that the fit might have been caused 
by sexual excitement though tb© man was ill at Rugeley for nearly a week 
before his death , and that it w is within the range of possibihty that sexual 
intercourse might produce a convulsion fit alter an interval of a fortnight 
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Both Mr Nunncley and Dr McDonald were cro^s examined iMth great 
clo'cness Bach of them was taken separately through all the \arious 8}mp- 
toms of the ca'e, and asked to point ont how they differed from those of poison- 
ing bj strychnia, and what were the reasons whj they should be supposed to 
ansi from nnvtlung else After [153] a great deal of trouble Mr Nunnelej was 

' i ^ pgg g£ 

likely 

1 id, for 

instance, that excitement and depression of spints might predispose to con- 
vulsions , but the only excitement under which Cook had laboured was on 
winning the race a week before , and as for depression of spirits, he was laugh- 
ing and jolong with Mr Jones a few hours l:«fore his death Dr McDonald 
was equally unable to give satiifactory explanation of these difficulties It 
IS impossible by any abndgment to convey the full effect which these cross 
examinations produced Tliey deserve to be carefully studied bj any one who 
cares to understand the full effect of this great instrument for the manifestation 
not merely of truth, but of accuracy and fairness 

Of the other witnesses for the prisoner, Mr Herapath admitted that ho 
had said that he thought that there was strychnine in the body, but that Dr 
Taylor did not know how to " ’ rom 

newspaper reports , hut it d - nee 

given at the tnal Dr Le . ,rre- 

concilable v\nth everything that he was acquainted with— strychnia poison 
included He admitted, however, that they were not inconsistent with what he 
had heard of the symptoms of Mrs Serjeantson Smjtb who was undoubtedly 
poisoned by «tiychnme Mr Pvrtndge was called to [154] show that the ca«e 
might be one of arachnitis, or inffammation of one of the membranes of the 
spinal cord caus<«i bv two granules discovered there In cross examination 
he instautlj admitted with perfect frankness, that he did not think the case 
was one of arachnitis, as the symptoms were not the same Moreover, on 
being a«ked whether the symptoms described by Mr Jones were consistent with 
poisoning by strychnia, he said, ‘ Quite ” , and he concluded by sa}ing that m 
the whole course of his experience and knowledge he had never seen such a 
death proceed from natural causes Dr Bobinson, from Newcastle, was called 
to show that tetame convulsions preceded bj epiLpsy were the cause of death 
He, however, expressly admitted in cross-examination that the symptoms 
were consistent with strjchnia, and that some of them were mconsistent with 
epilepsy. He said that in the absence of any other cause, if he ‘ put aside the 
hypothesis of strychnia,’ ht would osenbe it to epilepsy , and that he thought 
the granu’es in the spinal cord might have produced epilepsy The degree of 
importance attached to these granules bv different ivitnesses varied facvcral 
of the witnesses for the Crown considered them unimportant The last of the 
prisoner’s witnesses was Dr Ilicbardson, who said the disease might have been 
angina pectoris He said, however, that the symptoms of angma pectons were 
so like those of str) chmne that he should have great difficult} m distmguishmg 
them from each other 

The fact that antimon} was found was never seriously disputed, nor could 
it be denied that its administration [155] would account for all the s}mptoni3 
of sickness, etc , which occurred during the week before Cook s death Bo one 
but tbe prisoner could bav e aduunuteied it 

The general result of the whole evidence On both sides appears to be to 
jrovc iK'jond all reasonable doubt that the symptoms of Cook’s death ivere 
perftctl} consistent with those of poisonmg b} 8tr}chnine and that there was 
Stroup itnfon to believe that the} wcio inconsistent with an} other cause 
C ou] III g tins with tl 0 I roof that Palmer bought etr} chnia just befon. each of 
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the two attacks, and that he robbed Cook of all his property, it is impossible 
to doubt the propriety of the verdict 

Palmer’s case is remarkable on account of the extraordmary minuteness Remarks on 
and labour with which it was tried, and on account of the extreme abihty with * 

which the tnal was conducted on both sides , 

The mtneate set of facts which show that Palmer had a strong motive to 
commit the crime , his behaviour before it , at the time when it was being 
committed, and after it bad been committed , the various considerations which 
showed that Cook must have died by tetanus produced by strychnine , that 
Palmer had the means of administenog strychnine to him , that he did actually 
administer Ivhat in all probability was strychmne , that he also administered 
antimony on many occasions , and that all the different theories by which 
Cook’s death otherwise than by stiycbnine could be accounted for were open 
to fatal objections, form a collection of eight or teu different sets of facts, all 
connected [156] together immediately or remotely either as being, or as being 
shown not to be, the causes or the effects of Cook’s murder, or as forming part 
of the actual murder itself 

The scientific e^^dence is remarkable on various groimds but particularly 
because it supphes a singularly perfect illustration of the identity between the 
ordinary processes of scientific research, and the principles explained above, 
as bemg those on which Judicial Evidence proceeds Take, for mstance the 
question, did Cook die of tetanus, either traumatic or idiopathic * The symp 
toms of tho'e diseases are in the first place ascertained inductively and their 
nature was pro^ed by the testimony of Sir Benjamin Brodie and others The 
cour*e of the sjmptoms being compared with those of Cook, they did not 
coTTCbpond The inference bj acduction was that Cook’s death was not caused 
bv those diseases Logically the matter might bo stated thus — 

U1 persons who die either of traumatic or of idiopathic tetanus exhibit a 
certain course of symptoms 

Cook did not exhibit that course of symptoms, therefore Cook did not die 
of traumatic or of idiopathic tetanus 

Eteryone of the arguments and theories stated m the case may easily be 
shown by a little attention to be so many illustrations of the rules of e^^dence 
on the one hand, and of the rules of induction and deduction on the other 
On the other hand, a flood of irrelevant matter apparently connected with 
the tnal pressed, so to speak for admittance, and if it had been admitted, 
would have swollen the trial to unmanageable proportions, and thrown no real 
[i57] fight upon tfie main question Eafmer was actuafiy indicted for tiie 
murder of his wife, Ann Palmer, and (or the murder of his brother, Walter 
Palmer E^erJ sort of storj was in circulation as to what he had done It 
was said that twcUe or fourteen persons had at different times been buried 
from his hou«e under suspicious circumstances It was said that he bad 
poisoned Lord George Bentinck who died \er} suddenly some years btfore 
He had certainly forged his mother’s acceptance to bills of exenange and Lad 
earned on a senes of gross frauds on insumnce offices There was the strongest 
reason to suspect that the evidence of Jeremiah Smith referred to in the case, 
was plotted and artful perjurj If Palmer had been tried m France, eierj 
one of tlie«e and innumerable other topics would have been introduced, and 
the real matter in dispute would not ha^c been neatlj so fully discussed 

ho case sets m a clearer light cither the theory or the practical working 
of the principles on which the Eiidcncc Act is based 

One special matter on which Palmers tnal throws great bght is the nature 
of the e\idence of csjierts The j>ro\isions relating to this subject ate 
contamed in sections 45 and 4G of the £\idence Act The only pomt of much 
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importance m connection mth them is that it should be borne in mind that 
their evidence is given on the assumption that certain facts occurred but that 
It does not m common cases show whether or not the facts on which the expert 
giacs bis opinion did really occur For instance [158] Sir Benjamin Brodie 
and other witne'ises in Palmers case said that the symptoms they had heard 
de®cnb“d were the symptoms of poisomng by strj'chmne but whether the 
maidservants and others who witnc<!scd and desenbed Cooke death were or 
were not speaking the truth was not a question for them but for the jury 
Strictly speaking, an expert ought not to be asked ‘ Do ) ou think that the 
dccca«ed mai i — ’-I 

attnbute the 
his death to 
Would accou 

matter of form The substance of the rules as to experts is that they are only 
Witnesjcs, not judges, that their evidence however important is intended to 
be U'ed only as materials upon which others are to form their decision and 
that the fact which they have to prove is the fact tbit they entertain certain 
opinions on certain grounds and not the fact that grounds for their opinions 
do really exist 


[159] Ibreletajit Facts 

Having thus described and lUustrated the theor) of relevancy it will be 
desirable to say sorrething of irrelevant facts which might at first sight be sup 
posed to bo relevant 

From the explanations given in th© earlier part of the chapter it follows 
that facts arc irrelevant unless they can be shown to stand in tho relotion of 
cause or in the relation of effect to facts in issue every step m the connection 
being cither proved or of such a nature that it may be presumed without proof 

majonty of ordinary facts simplj co exist without being in anv 
vont ^ ^ assignable manner connected together For instance at tho moment of the 

commi««ion of a crime in a great city numberless other transactions are going 
on in the immediate neighbourhood , but no one would think of giving evidence 
of them iinfess they were m some way connected with the enme Facts 
obv lou'ly irrelev ant therefore present little difficulty The only difficulty anses 
in dealing with facts which are apparently relevant but are not really so The 
most important of these are three — 

Pacts appa 1 Statements as to facts made bv persons not called as witnesses 
rcnlh reie , , , 

voni [160] 2 Transactions similar to but unconnected with the facts m issue 

3 Opinions formed by pci«ons os to the facts in issue or relevant facts 
Ivone of these are relevant within the definition of relevancr given in see 
tions 0 — 11, both inclusive It may possiblv be argued that the effect of the 
second paragraph of section II* would be to admit proof of such facts as these , 


• Sect on II is\»s follow* — 

Tacts not otlerwise tcfevant are 
relevant — 

(1) If the7 are incon* stent with any 
fact m Hsae or relevVni fact 

\ 


(2) If by iberaselves or in connect on 
with other facts they make the existence 
or non ex slence of anv fact in issue or 
rele ant fact h jfhly probable or improlable 
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It may, for instance be said A (not caUed as -a witness) was heard to declare 
that he had seen D commit a cnrac This makes it highlv probable that B did 
commit that rnme Therefore A s declaration is a relevant fact under section 
11 This was not the intention of the section as is shown by the elaborate 
provisions contained m the following part of the Chapter II (sections 32 — 39) 
as to particular cla«'es of statements which are regarded as relevant facts 
either because the circumstances under which they are made invest them with 
importance or because no better evidence can be got The sort of facts wh ch 
the section was intended to include are facts which either exclude or imply 
more or less distinctly the existence of the facts sought to be proved Some 
degree of latitude was designedly left m the working of the section (m com 
pliance with a suggestion from the Madras Government) [16t] on account of 
the vanety of matters to which it might apply The meaning of the section 
would have been more fuUv cxpre>5sed 5 words to the following effect had been 
added to it — 

bo st'iteirient shall be regarded as rendering the matter stated highly 
probable wit) in the meaning of this section unless it is declared to be a relevant 
fact under tome other section of this Act 

The reasons why statements is to facta made by persons not called as Reason lor 
witnes es are excluded except in certain specified cases (see sections 17 — 39), nearely° 
are vanou® In the first place it is matter of common experience that statements ^ 
m common conversation are made so lightly and arc so liable to be raisunder 
stood or misreppesented that they cannot be depended upon for any important 
purpo'e unless they are made under special circumstances 

It may ho said that this is an objection to the weight of such “tatements Objection 
and not to their teles ancy and there is some degree of truth m this remarL 
No doubt when a man has to inquire into facts of which he receives in the first 
instance very confused accounts it may and often will be extremely important 
for him to trace the most cursory and apparentlv futile report And facts 
relevant in the highest degree to facts in issue may often ho discovered in this 
manner A policeman or a lawyer engaged in getting up a case Criminal or 
Civil would neglect his duty altogether if he shut his cars to everything which 
was not reievart within the meaning of [162] the Evidence Act A Judge or 
Magistrate in India frequentlv has to perform d\iti«>s which in England would 
be performed by police officers or attorneys Ho bas to sift out the truth for 
himself as well as he can and mth little assistance of n professional kind 
Section 165 is intended to arm the Judge with the most extensive pow“f pos 
sibleforthe purpose of getting at thetruth The effected this section * is that 
m'or Jer to get to the bottom of the matter before it the Court wif[ fa'* able to 
look at and inquire into every fact whatever It will not however bo nbl“ to 
found its judgment upon the cl^ss of statements m question for the following 
reason — 

If this were permitted it would present a great temptation to indolent 
Judges to be satisfied with second hand reports 

It would open a wide door to fraud Peojlc would make statements for 
which they 
were made 
stated E 
tell a he a 


* Sect on 165 is as follows — 

The Judge may m order to discover 
Of obta n proper proof of reletoint farts 
ask any quest on 1 e pleases n any form 


at any t me of any w tness or of the 
part e aboat any fact relevant or irrele' 
vant md may order the product on of any 
iocun ent or th ng 
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Suppose that A, B, C, and D give to B, F, and G a minute detailed account 
oi a cnme vrbich they say was [163] committed by Z, E, F^ and G repeat what 
they have heard correctly A, B, C, and D disappear or are not forthcoming 
It 13 evident that Z would be altogether unable to defend himself in this case, 
and that the Couit would be unable to tost the statement of A, B, 0, and D. 
The only way to avoid this is to exclude such evidence altogether, and so to put 
upon both Judges and hlagistrates as strong a pressure as possible to get to the 
bottom of the matter before them 


Unconnect 
ed trans- 
actions 


Exclusion 
of exidence 
of oplidoo 
Exception 
to rules as 
to irrelev- 
ancy 


It would waste an incalculable amount of time To try to trace un- 
authorized and irresponsible gossip, and to discover the grams of truth which 
may luiL in it is like trying to trace a fish in the water 

The exclusion of evidence as to transactions similar to, but not specially 
connected with, the facts m issue, rests upon the ground that if ifc were not 
enforced, every trial, whether civil or criminal, might run into an inquiry into 
the whole life and character of the parties concerned Litigants have fre 
quently many matters in difference besides the precise point legally at issue 
between them, and it often requires a good deal of rigour to prevent tliem from 
turning Courts of Justice into theatres in which all their affairs may bo discussed 
A very 'light acquamtance with French procedure is enough to show the evils 
of not keeping people close to the point in judicial proceedings 

As to evidence of opinion it is excluded because its admission would m 
near!} all cases be mere waste of time 

[164] The concluding part of the chapter on the relevancy of facts 
enumerates the exceptions which are to be made to the general rules as to 
uielevancv The rules as to admissions, statements made by persons who can- 
not be called as witnesses, and statements made under circumstances which in 
themselves afford a guarantee for their truth are an exception to the excluiion 
of statements as proof of the matter stated. 


Admissions 


Judgments m Courts of Justice on other occasions form an exception to 
the exclusion of evidence of transactions not specifically connected with facts 
m issue, and the provisions as to the admission of evidence of opinions in certain 
cases are contained in sections 45—65 I will notice very shortly the principle 
on which these provisions proceed 

1 The general rule with regard to admissions, which are defined to mean 
all that the parties or their reprcscntatixes in certain degrees say about the 
matter m dispute, or facts relevant thereto, is that they may be proved as 
against those who made them, but not m tbeir favour The reason of tho rule 
IS obvious If A says, “ B owes me money,” the mere fact that ho says so 
does not even tend to prove the debt If the statement has any value at all, 
it must ’ ’ f repol 

lection c can testify 

but his If, on the 

other h i s is a fact 

of whict 


Confessions Admissions in reference to crimes are usually called confessions I may 
observe upon the provisions relating to them that sections 25 20, and 27 wore 
transferred to the Evidence Act terbahm from the Code of Criminal Procedure, 
Act XXV of 1861 They differ widely from the law of England, and were 
inserted in the Act of 1861 jn order to prevent tho practice of torture by the 
pobce for the purpo'e of extracting confi^ions from persons m their custodv 

by^^^ness ^ ^ Statements made by persons who are dead or otherwise incapacitated 
who cannot from bemg called as witnesses are admitted in the cases mentioned m sections 
I e catted 32 and 33 The reason is that m the cases in question no better evidence is to 
le had 
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In certain cases statements are made under circumstances which in them- statements 
' ' ' lem to be true, and m these cases there 

on by whom the statement was made |umstan*ce 3 


It may be well to pomt out here the manner m which the Evidence Act 
affects the proof of evidence given by a witness m a Court of Justice The 
relevancy of the fact that such evidence was given, depends partlv on the 
general pnnciples of relevancy For instance, if a witness were accused of 
gi\nng fal«e testimony, the fact that he gave the testimony alleged to bo fabe 
would he a fact 1166] in i«sue But the Act also provides for cases m which 
the fact that evidence was given on a different occasion is to be admissible, 
either to prove the matter stated (section 33), or m order to contradict (section 
155 3) or m order to corroborate (seebon 157) the witness By reference to 
these sections it must he ascertained whether the fact that the evidence was 
gi\en is relevant If it is relevant, section 35 enacts that an entry of it in a 
record made by any public servant in the discharge of his duty shall be relevant 
as a mode of proving it The Codes of (hvil and Cnmmal Procedure direct 
all judicial officers to make records of the evidence given before them , and 
section 80 of the Evidence Act provides that a document purporting to be a 
record of evidence shall be presumed to be genuine that statements made as to 
the circumstances under which it was taken shall be presumed to be true, and 
the evidence to liave been duly taken The result of these sections taken to 
gether is that when proof of evidence given on previous occasions is admissible, 
it may bo proved by the production of the record or a certified copy (see 
section 76) 

The sections as to judgments (40, 41) designedly omit to deal with the ques Judgments 
tion of the effect of judgments in preventing further proceedings m regard of In olher 
the same matter The law upon this subject is to be found m section 2 of the 
Code of Civil Procedure ahd m section 460 of the Code of Criminal Procedure 
The casea which the Evidence Act provides [167] for arc cases m which the 
judgment of a Court is m the nature of a law, and creates the right which it 
affirms to exist 

The opimons of any person, other than the Judg^ by whom the fact is to Opinions 
be decided, as to the existence of facts in issue or relevant facts are, as a rule, 
irrelevant to the decision of the cases to which they relate for the most obviou-> 


reasons To sho”* *'•'** ■' '•'* — ^ *- 


1 *. iV 1 

— ^ d been 

committed or a 



would 

invest the person 



go In 

some few cases 



They 

arc specified in sections 45 — 51 





The sections as to character reqiure httle remark Evidence of character Characicr. 
is, generally speaking only a makeweight, though them are tno cla'wes of porjant™” 
cases m wluch it is highly important — 

(1) IThere conduct is eqmvocal, or even ptesumablj criminal In thn 
case evidence of character may explain conduct and rebut the presumption'' 
which it might raise in the absence of such evidence A man is found in pos* 
session of stolen goods He says he found them and took eba^ of them to 
pi\e them to the owner If he is a man of TCiy high character this maj be 
beheved 

(2) ^Vhen a charge rests on the direct testimony of a single witne«a and 
on the hare denial of it by the person charged A man i*' accused of an indecent 
assault hj a [168] woman with whom he was accidentally left alone He denies 
It Hero a high character for morality on the part of the accused j>erson would 
be of great importance 
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formed a jnrt, affect English law, but substantially the result is somewhat as 
follows — 

Presumptions are of four kinds according to English law . 

1 Conclusive presumptions Tbcso are rare, but when they occur they 
provide that certain modes of proof sball not be liable to contradiction 

2 Presumptions wbicb affect the ordinary rule as to the burden of proof 
that he who affirms must prove Ho [174] who affirms that a man is dead must 
usually prove it, but if he shows that the man has not been heard of for seven 
j ears, 'he shifts the burden of proof on his adversary 

3 There are certain presumptions which, though bable to be rebutted, are 
regarded by English law as being somethmg more than mere mavims though it 
13 by no means easy to say how much more An instance of such a presump- 
tion IS to bo found in the rule that recent po«stJ^ion of stolen goods unexplained 
raises a presumption that the possessor is cither the thief or a receiver 

4 Bare presumptions of facts, which are nothing but arguments to which 
the Court attaches whatever value it pleases 

Presump- Chapter VII of the Evidence Act deals with this subject as follows — 

tlons Pir&t it lays down the gcnctal principles which regulate the burden of proof 

(sections 101 — 106) It then enumerates the cases in which the burden of 

proof X3 determined in particular cases, not hv the relation of ^’he parties to the 
cause but by presumptions (sections 107 — 111) It notices two cases of con 
' ’ from birth during marriage 

. ossion of territory from the 

layette of India (section 113) 
Tbs 13 one of several conclusive Statutory presumptions which will be found 
in different parts of the Statutes sod Acts Pinally, it declares m section 114> 
that the Court may m all cases whatever draw from the facts before it whatever 
inferences it thml« just The terms of this section are such [1761 <^3 to reduce 
to their proper position of mere maxims which arc to be apphed to facts by the 
Courts m tbcir discretion, a large number of presumptions to which English 
law gives to a greater or less extent, an artificial value Nine of the most 
important of them arc givtn b> way of illustration 

All notice of certam general legal pnociples which are sometimes called 
presumptions, but which in reality belong rather to the substantive law than 
the law of Evidence, was design^y omitted, not because the truth of those 
principles was denied, but because it was not considered that the Evidence Act 
was the proper place for them The most important of these is the presump 
tion, as it IS sometimes called that every ono knows the law The principJe 
IS far more correctly stated in the maxim that ignorance of the law does not 
excuse a breach of it, wbch is -one of the fundamental pnnciples of Criminal Law 

The subject of estoppels (Chapter VIII) differs from that of presumptions 
III the circumstance that an estoppel is a personal disqualification laid upon a 
person peculiarly circumstanced from proving peculiar facts A presumption 
IS a rule that particular inferences shall be drawn from particular facts whoever 
proves them Much of the English learning connected with estoppels is ex- 
tremely intncatc and technical, but this anses principally from two causes, 
the X ' - 1 ’ I ' _ 

judg anch of the 

law < 

[176] The remainder of the Act consists of a reduction to express proposi- 
tions of rules as to the csamioation of witnesses, wbch are well established 
and understood Thev call for no commentary or introduction, as they suffi- 
ciently explain their own meaning, and do not materially vary the existing 
law and practice 
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SOME CRITICISMS ON THE ACT 


discnnunating, of other? may be divided mto two classes Some there are 
who approv e of the general pnnciple upon winch the Act proceeds {tnz , that 
it IS both possible and advisable positively to determine what is Evidence), 
but criticise the actual terms in which such determination is made Others 
disapprove, preferring the more practical and historical method of English law 
which confines itself inainlv to the negative task of declaring not what is but 
what is not Evidence 

Of the first class Air AATiitwortb in his able pamphlet on the tlieory of 
relevancy(2) while of opinion that probablj no enactment in such few words as 
sections 6— IG brought so much assistance to the administration of Justice says 
that the question jet suggests itself whether even these rules give the theory 
of relevancy in its simplest form and states that they certainly do not show in 
themselves upon what principle it is that thev have been founded Diffenn" 
from the author of the Act m regard to the adequacj of his definition of relo 
vancy as the connection of events as cause and effect, ho works out from the 
rules propounded under the Act what he conceives to be a fuller and more 
satisfactory statement He arrives by this process of etposition at exactly 
the same result as Sir James Fitzjimes Stephen, but claims for the now rules 
which he suggests that although different m form they arc identical with those 
of the Act in their effect (3) v 

5Ir "Whitworth uses the worQ ‘ relevant” as Sir James Fitzjaraes Stephen 
uses it in the third chapter of his Introduction, and not as it is sometimes uvci] 
as CO extensive with “ adnu«isible ” What is thus meant bv a relevant fact w a 
fact tlat has a certain degree of ‘pr^^attic force All such fact? are not admw* 
sAle They mav be excluded under rules of Evidence other than those which 
treat of relevancy For example, as he points out, a fact mav be relevant, hut 
it may be one of a kind «o casv to fabricate, or so difficult to test, or of so ru^ 
picious an origin, that it la more convement to declare that it shall not bo tak^-a 
into consideration at all With such questions he is not concerned, but o'dr 
with the simpler and narrcMer question as to what f'vcts are relevant in tb* 
stnet sense of the term 

He points out that the word is i ’ ’ ‘ ■ 

( 

its wide sense , Chapter 11 of Part I with relevancy in its stnet 
ambiguity is unfortunate Sir Fitzjames Stephen has said that j, 

fully defined in sections G — 11 of the Act, and until the double 


(1) Reynolds Theory of the Law of 
Evidence 3rd Ed 1897 Preface vi See 
also observations in Preface to Rice s 
General Principles of the Law of Evidence 

(2) The theory of rele%ancy for the 
purpose of Judicial Evidence by George 
Clifford Whitworth 2nd Ed 18S1 

‘ Mr George Clifford Whitworth of the 
Bombay Civil Service has lately criticised 
this theory in an ingenious and able 


pamphlet and the frank v' j 4 


1875-« ■' 
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word IS observed, it seems, as Mr 'Whitwortb points out, inconsistent with this 
that many subsequent sections should declare certain things to bo relevant 
as do sections 22, 23, 24, 28, 32, etc What such sections as these have to 
declare is really not that the things they mention are relevant or irrelevant 
(usin" the words strictly) hut (that question being decided by sections 6 — 16^, 
that tho=e things are not to be excluded or admitted under rules relating to 
•subjects other than relevancy, which would, without the provision made, 
) \cliidc or admit them 

The theory of relevancv is concerned with the question — Why is one 
thing relevant and another thing irrelevant ^ There must, Mr Whitworth 
}> ij s be some principle applicablo to all cases by which it may be determined 
whether a particular fact is or is not relevant to another fact, without reference 
to a number of rules framed to meet different classes of cases The purpose 
of judicial enquiries is not a purpose peculiar to them All men upon occasion 
t ndeav our to ascertain, as qmckly and as aatisfactoiilv as thej can, whether 
facts unknown to them personally have or have not happened And what is 
calculated to aid the human mind in such inquiries must be something capable 
of being defined by the enunciation of its cs«ential difference, as well as by an 
enumeration of its details Sit James ritzjamcs Stephen, in the third Chapter 
of his Introduction to this Act, has briefly considered this question, and has 
said that relevancy means the connection of events as cause and effect “ If 
these two words were taken in their widest acceptation, it would be correct 
to say that when anj theory has been formed which alleges tho existence of 
any fact, all facts are relevant which, if that thcorj was true, would stand to 
the fact alleged to exist either m the relation of cau«e or in the relation of effect ” 
Mr Whitworth criticises this deflnition as follows * But the proviso that 
the words ‘ cause ’ and ‘ effect ’ must be taken in their widest acceptation does 
not seem to be sufficient It seems necessary - *«- .* *, i ,i 
dent sense Suppose a man is charged with 


acceptation of the words is his expression a cause or effect of the act of stabbing * 
Or consider the case of the Whitechapel murder in London Upon the 
issue. Did Wainwnght murder Harriet Lane * it is offered in evidence that 
the body before the Court is that of a woman who never boro children 
How is this a cause or effect of the fact m issue ^ The widest acceptation 
of tho words ‘ cause ’ and ‘ effect ’ will not include such facts as these 
And if we give them the meaning necessary to make true the statement that 
relevancy means the connection of events as cause and effect, then the statement 
itself becomes of no use, because every fact will be relevant No doubt to a 
being of such capacity of intelligence as to see the whole cause of every effect 
and the whole effect of every cause, everything that ever happened becomes 
one rigid fact and nothing is irrelevant But for human purposes there u no 
question that relevancy and irrelevancy are reaUties , tho difference between 
the two 13 recognizable by an ordinanly human capacity, and must be something 
expressible in ordinary language 

The definition that reJevancy means tho connection of events as cause and 
effect, leaves us, then, in this difficult} . that if wo take the words m any, even 
the widest comprehensible sense, the definition does not include all facts which 
we know from our expenenco to bo really rclr * ’ ' 

■ is ^ 

■ • ‘ istenco of every other fact that did 

exist at th same time, then the defimtion mcludes overytlung, and so ceases 
to be a defi tion " 
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Thus the statement that relevancy means the connection of events as 
cau«e and effect, requires some addition, if the words are used m any ordinary 
sense, and some hmitation, if they are given a transcendent sense 

3Ir Stephen, usmg the words in the latter sense, imposes one hmitation 
and declares the practical existence of another He says, (a) the rule is to be 
subject to the caution that every step in the connection must bo made out 
and {b) that wide, general causes, which appU to all occurrences, are m most 
cases, admitted, and do not require proof The first of these limitations goes 
far to get nd of the objection that everything is relevant The connection 
must be discermble, and e\erv step in the connection proved or presumable 
But if it is meant that each step must be recognizable as a proceeding from 
cause to effect, then, as shown abo\e, things really relevant will be e'scluded 
And if an} other kind of connection will suffice, then it may bo said of both the 
limitations, that they are of little service, that the help they give m deduemg 
practical rules from the general principle is small For those rules are least 
liLelv to be appealed to in the case of wide general causes, or occurrences, the 
connection of which with the fact in issue is not traceable The object of the 
rules 15 to keep out iiiele\ ant matter that is brought forward As a fact, such 
matter is submitted a« endence every day Such matter does not usually 
consist of wide general causes that are admitted, nor of occurrences that have 
no connection with the facts in issue, and therefore these limitations do noc 
exclude it Therefore these limitations ate not sufficient 

Now as the theor} propounded falls short of defining what relevancy is, 
so we may expect to find m the rules themselves things that cannot be explain 
ed by the theorv Again, as the rules are not deduced from first principles but 
are generalization from actual experience, it is possible that m some unusual 
cases the language of the rules may not prescribe with accuracy the true hmit 
of the relevancy And, thirdly, and for the same reason, it is possible that the 
rules laid down may not be m every part strictly confined to the subject of 
relevancy 

Thus it IS not immediately apparent, from the theory set forth, why one 
part of a transaction throws hght upon another part which is so distinct from 
the first as to form in itself a fact m issue MTieo Mr Hal] shot three or four 
Gaekwan sowars, and it was a fact in issue whether he shot a particular one, 
no doubt the fact that he shot the others increasod the probabihty of his having 
shot the one m question But the theory docs not afford a ready explanation 
of this 

By section 7 those facts are relevant to facts in issue ‘ which constitute 
the state of thmgs under which they happened’ * ^ ^ i * j 

I his ^ 

vn to ^ . 

before whom the case came on appeal, remarked upon the irrolcvanc} of this, 
and of course it was utterly useless , but the rule quoted does not seem to 
exclude evidence of it By the same section, facts which afford an ‘ opportumty ’ 
for the occurrence of a fact m issue, or relevant facts, are relevant The theory 
docs not explain wh} IVhcn Jlr Hall shot the sowars, the fact that be had a 
nfle, gave an opportumty of shooting the men he shot , but it gave him 
equal opportumty of shooting other persons whom he did not shoot Its par« 
ticular bearing upon tbe fact m issue to make it relevant is not erplained.^^ _ 

Section 8 IS parti} concerned with the admi'sibihty of evidence of state- 
ments It includes the substance of the Bnghsh rule that declarations which 
arc part of the res gesta may be proved But this has nothing to do with rele- 
vanc} strictly so called (t post, remarks upon d {]) of this section.) 

W. LE 
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word IS observed, it seems, as Sir 'Wliitvvorth points out, inconsistent with this 
that many subsequent sections Bhonld declare certain things to bo relevant 
as do sections 22, 23, 2i, 28, 32, etc What such sections as these have to 
declare is really not that the things they mention are relevant or irrelevant 
(u'sin'’ the words strictly), but (that question being decided by sections 6 — 16;, 
that tho'C things are not to be excluded or admitted under rules relating to 
«Lbject 3 other than relevancy, which would without the provnsion made, 
exclude or admit them 

Ihe theory of relevant is concerned with the question — Why is one 
thin" relevant and another thing irrelevant* There must, Mr Whitworth 
saj be some principle applicable to all cases by which it may be determined 
whether a particular fact is or is not relevant to another fact, without reference 
to a number of rules framed to meet difierent classes of cases The purpose 
of judicial enquiries is not a purpose peculiar to them All men upon occasion 
endeavour to ascertain, as qmckly and as satisfactorilv as they can, whether 
facts unknown to them personally have or have not happened And what is 
calculated to aid the human romd in such inquiries must be something capable 
of being defin.ed by the enunciation of its essential difference, as well as by an 
enumeration of its details Sir James ritzjaraes Stephen, in the third Chapter 
of his Introduction to this Act, has briefly considered this question, and has 
said that relevancy means the connection of events as cause and effect “If 
these two words were taken in their widest acceptation, it would be correct 
to say that when anj theorv has been formed which alleges the existence of 
any fact, all facts are relevant which, if that theorj was true, would stand to 
the fact alleged to exist either m the relation of cau<o or in the relation of effect “ 
Mr Whitworth criticises this defimtioii as follows — “ But the proviso that 
the words ‘ cause ’ and ‘ effect ’ must be taken in their widest acceptation does 
not seem to be sufficient It seems necessary rather to take them in a transcen- 
dent sense Suppose a man is charged with stabbing another, and it is alleged 
that at the moment of striking he uttered a certain expression What he said 
IS by the rules of Evidence relevant (not merely utoh the issue as to his mtention, 
but also) upon the issue whether he stabbed tne man or not But in what 
acceptation of the words is his expression a cause or effect of the act of stabbing * 
Or consider the case of the Whitechapel murder in London Upon the 
issue. Did Wainwnght murder Harriet Lane * it is offered in evidence that 
the body before the Court is that of a woman who never boro children 
How is this a cause or effect of the fact in issue * The widest acceptation 
of the words ‘ cause ’ and ‘ effect ’ wiU not include such facts as these 
And if wo give them the meamiig necessary to make true the statement that 
relevancy means the connection of events as cause and effect, then the statement 
itself becomes of no use, because every fact will be relevant No doubt to a 
hem" of such capacity of inteUigence as to see the whole cause of every effect 
and the whole effect of every cause, everything that ever happened becomes 
one rigid fact and nothmg is irrelevant But for human purposes there is no 
question that relevancy and irrelevancy are realities ; the difference between 
the two IS recognizable by an ordmanly human capacity, and must be something 
expressible m ordmary language 

The defimtion that lelevani^ means the connection of events as cause and 
t-llict, leaves us, then, m this difficulty that if we take the words in any, even 
the widest comprehensible sense, the ocflnition does not include all facts which 
wc Icnow from our experience to be really' rek ' ‘ 

is 

* ' , 

exist at th same time, then the defimtion includes everything, and so ceases 
to be a defi tion 
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Thus tho statement that relevancy means the connection of events as 
cau<e and effect, requires some addition, if the words are used m any ordinary 
sense, and some himtation, if they are given a transcendent sense 

3Ir Stephen, using the words m the latter sense, imposes one limitation 
and declares the practical existence of another He says, (a) tho rule is to be 
subject to the caution that eiery step m the connection must be made out 
and (h) that wide, general causes, whicli appiv to all occurrences, are m most 
cases, admitted, and do not require proof The first of these limitations goos 
far to get rid of the objection that everything is relevant The connection 
must he di'^cermble, and ever\ step m the connection proved or presumable 
But if it IS meant that each step must be recognizable as a proceeding from 
cause to effect, then, as shown abo\e, things really relevant will be excluded 
And if inv other kind of connection will suffice, then it may be said of both the 
limitations, that they arc of little service, that the help they give in deducing 

f )ractical rules from the general principle is small For those rules are least 
ikeU to he appealed to in tho ca^e of wide general causes, or occurrences, the 
connection of which with the fact m issue is not traceable The object of the 
rules is to keep out irrelevant matter that is brought forward As a fact, such 
matter is submitted aa evidence every day Such matter does not usually 
consist of wide general causes that arc admitted, nor of occurrences that have 
no connection with the ficts m issue, and therefore these limitations do not 
exclude it Therefore these limitations are not sufficient 

Is'ow as tho theory propounded falls short of defining what relevancy is, 
so we may expect to find in the rules themselves things that cannot be explain 
ed by the theor} Again, as the rules are not deduced from first principles but 
are gcncrabzation frum actual cxpencnce, it is possible tliat in some unusual 
cases the language of the rules may not prescribe with accuracy the true hunt 
of the relevancy And, thirdly, and for the same reason, it is possible that the 
rules laid down may not be m every part stnctly confined to the subject of • 
relevancy 

Thus it IS not immediately apparent, from the theory set forth, why one 
part of a transaction throws light upon another part which is so distinct from 
the first as to form m itself a fact in issue \Vhen Mr Hall shot three or four 
Gaekwaii sowars, and it was a fact m issue whether he shot a particular one, 
no doubt the fact that he shot the others increased the probabihty of his having 
shot the one m question But the theory docs not afford a ready explanation 
of this 

By section 7 those facts are relevant to facts m issue ‘which constitute 
the state of things under which they happened’ * ’ ' 

some persons of noting, and, the o^ect of the 
Hindu rehgious Reformers, he commenced his 

of Religion and rehgious Reformation down to ^ , 

before whom the ca«e came on appeal, remarked upon the irrelcv ancy of this, 
and of course it was utterly useless , but the rule quoted docs not seem to 
exclude evidence of it By the same section, facts which afford an ‘ opportumty ’ 
for the occurrence of a fact in issue, or relevant facts, are relevant The theory 
does not explain wli} "When Mr Hall shot the sowars, the fact that ho had a 
rifle, gave him an opportumty of shootmg the men be '‘hot , but it gave him 
equal opportunity of shooting other persons whom he did not shoot Its par- 
ticular bearing upon the fact in issue to make it relevant is not explained. 

Section 8 is partlj concerned with the admissibility of evidence of state- 
ments It includes the substance of the English rule that declarations which 
are part of the res gesta may be proved But this Las nothing to do with rele- 
vancj stricth so called (t post, remarks upon 111. (j) of this section.) 
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Section 9 declares facts necessary to explain or introduce a fact in issue to 
be relevant, but prescribes no test of the necessity Is there no danger of 
useless matter being brought upon the record under this rule on the ground 
that it explains or introduces something to follow ^ It is true there is a pro- 
vision, under the law for the ezammation of witnesses, that when either party 
proposes to give evidence of any fact, the Judge may ask in what manner the fact 
would ho relevant, and need not a dmi t it unless he thinks it would be relevant 
(section 136, Evidence Act), but still whether or not the fact is necessary to 
explain or introduce may ho a disputable matter The first illustration says 
that when the question is whether a given document is the Will of A, the state 
of A’s property and of his family at the date of the alleged Will may be relevant 
facts Isow, it is obvious that some particulars about the property would be 
useful to be known, and «!omo would be useless So the rule seems parth to fail 
of its object, in that it does not define what cla«s of particulars is relevant 

Section 10 13 a rule relating to one particular kind of transaction, con 
spiracy , and section 12 refers only to the question of damages But the mind 
sets to work to a<!certaia such facts as these m just the same way as an\ other 
facts, and it does not appear why special rules ate reqmsite WTien any person 
IS charged with conspiracy, one of the facts in issue is the existence of the con- 
spuac} , its absolute existence without reference to the accused person , and 
from the nature of the thing itself, requiring as it does the action of more than 
one mind it is to he expected that causes of it and ejects of it will be found 
existing outside the mind, and without the knowledge, of a particular person 
Therefore no rule is requited to mnkc such causes or effects or other connected 
facts relevant to the fact in issue 

But the rule goes on to declare that such facts are relevant also for the 
purpose of showing that the accused person was a party to the conspiracy 
\\ ell, if such facts will show that, clearly they are in very truth relevant But 
It IS obvious that very many such facts wiU liave no bearing whatever upon the 
question of the accused person’s comphcity And it seems an error m tie rule 
to declare all such facts rele\ant for that purpose, instead of showing which 
are and which arc not Consider some such conspiracy as that which went by 
the name of remamsm Suppose a man is being tried in Ireland for so 
conspiring Suppose be bad been in pnson for a month before trial Suppose 
the Court had received abundant evidWce of the existence nature and objects 
of the conspiracy Still, under this rule the Court could not refuse to listen to 
witnesses just arrived from Amcnca stating that a party of Femans had burnt 
a farm there a fortmght before the day of trial — ^thus to prove the accused 
person’s comphcity in the conspiracy 

Section 14 declares that facts which show the existence of any state of 
mind are relevant when the existence of such ‘ state of mmd ’ is in issue or 
relevant Looking at the illustration, it seems doubtful whether the expres 
Sion ‘ state of mmd ’ is wide enough One of the states of imnd mentioned is 
‘knowledge’ Illustration (c) is an example of this There the question is 
whether a man knew that his dog was ferocious , and the facts that the dog had 
bitten se\eral persons and that they had complamed to the owner are relevant 
These facts are really connected with tho fact in issue through the owner s know- 
ledge But Dlus (a) also purports to be an example of fact bemg relevant 
as tending to show knowledge The question there is whether a person found 
m possession of a stolen article knew that it was stolen , and it is said that the 
fact that, at the same time, ho was in possession of many other stolen articles 
is relevant as tendmg to show that he knew each and all of the articles to be 
stolen ^o doubt the fact is relevant, but it is not through the receivers 
knowledge that it is connected with the fact in issue What it proves is not a 
Btate of mind, but a habit, a habit which makes the receiving with a guilty 
knowledge a more hkely fact than it would be without proof of the habit ” 
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Jlr ^^’hlt^To^th then proceeds to pioponnd his theory of relevancy mth 
the new rules which he deuces from it . — 

“ Every fact m issue may be affirmed or denied , and that not merely in 
the bare form m which it may be stated as a fact m issue, but in every detail 
of the meaning of that statement The whole includes the part ; if any fact 13 
affirmed as a whole, any part of it may be affirmed or dented ; anything implied 
by an affirmation is reall) part of that affirmation and mav be evpressly affirm- 
ed or demed It may be in issue merely. Did A murder B ? But if, as the 
affirmation is inqmred into, it is found to mean that .4 murdered B at a parti- 
cular hour and a particular place, then, that A was in that place at that hour 
may be affirmed or denied The issue may be merely. Did Wainwright murder 
Hamet Lane ^ But if tho'ie affirming it produce a body saying it is Harriet 
Lane’s, then ana-thing showing that it is or is not may be put forward Or the 
issue ma) be, did the accused person attempt to poison Colonel Phayre * But 
if it is found that the charge means that the accused person put arsenic into a 
glass of sherbet which, from his knowledge of Colonel Phayre’s habits, he kn^w 
Colonel Phajre would dnnk, then Colonel Phayre s habit of drinking sherbet 
at a particular time and the prisoner’s knowledge of this are parts of the fact 
m issue 

But besides the matters evpresslj or virtually in issue, some surrounding 
matters may aid in determining on unknown fact Knowmg that the progress 
of eaeuts is from cause to effect, any fict that seems likely to have caused the 
fact to bo determined, or anj fact that suggests the fact to be determined as a 
cause of it, maj be of u«e 

\gam one cause may haie many effects and the cause may bs ascertain- 
able from one effect as well as from another If then m endeavouring to ascei- 
tam whether a particular event has happened we see some other event that 
suggests as its cause something that would probably have caused the things we 
want to ascertain then that event will be of use For example, we want to 
ascertain whether A stabbed B, and we hear on the occasion on which he is 
said to have done so, A said to D, “ then die ” Now tins seems to imply just 
such volition employing the tongue as would emplopng an armed hand stab B 
The words and the fact in issue are effects of the same volition Similarly were 
A charged with poisoning B, the fact that before the death of B he procured 
poison of the kind that was administered to B would be relevant The pro- 
cunng the poison is an effect of a cause which might be the cause of the fact 
ID issue 

Thus there are four classes of fact which aid m deterimmug a fact in isme 

(1) Any -pari cf the f<Kt allcyoi or aiti/ fxd impft&i h>j the fad alleged , 

(2) Any cau^c of the fact , 

(3) Any effect of the fact , 

(4) Any fact hawig a common cause utth the fact tn issue 

But it is not the whole of these facts that arc of use Some facts connected 
with the fact in issue in one of the four ways incationed may bo of a general 
nature, existing whether or not the fact in issue happened and therefore indi- 
cating nothing as to whether it happened or not For example A is charged 
with the murder of B by pushing ham over a precipice Here the fall of B to 
the ground after he was pushed over is as much a cause of his death as the push- 
ing over, and as much an effect of the push as lus death i' But gravitation 13 
a general fact and exists all the same whether B went over the precipice or not 
and proof of it is therefore needless 

Besides such general facts there may be facts connected with the fact m 
issue in one of the four waj •>' but with such a very slight beann" upon it that 
their probative force H quite insigmficant; as, for instance, if a boyish quarrel 
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Section 9 declares facts necessary to explain or introduce a fact in issue to 
be relevant, but prescnbes no test of the necessity Is there no danger of 
useless matter being brought upon the record under this rule on the ground 
that it explains or introduces something to follow t It is true there is a pro- 
vision, under the law for the examination of witnesses, that when either party 
proposes to give evidence of any fact, the Judge may ask in what manner the fact 
would be rele\ ant, and need not adimt it unless he thinks it would be relevant 
(section 136, Evidence Act) , but still whether or not the fact is necessary to 
explain or introduce may he a disputable matter The first illustration says 
that when the question is whether a gi\ea document is the IVill of the state 
of A's ptopertjy' and of his family at the date of the alleged Will Tnay be relevant 
facts Ivow, it is obvious that some particulars about the propertj would be 
useful to be known, and some would be useless So the rule seems partlj to fail 
of its object, m that it does not define what class of particulars is relevant 

Section 10 is a rule relating to one particular kind of transaction con 
spixacy , and section 12 refers only to the quration of damages But the mind 
sets to work to ascertain such facts as these m just the same way as anv other 
facts, and it does not appear why special rules are reqmsite When anj person 
is charged with conspiracy, one of the facts in issue is the existence of the con- 
spiracy, its absolute existence without reference to the accused person , and 
from the nature of the thing itself, requiring as it does the action of more than 
one mind, it is to be expected that causes of it and efiects of it will be found 
€Xi«ting outside the mind, and without the knowledge, of a particular person 
Therefoie no rule is requited to make such causes or effects or other connected 
facts relevant to the fact in issue 

But the rule goes on to declare that such facts are relevant also for the 
purpose of showing that the accused person was a party to the conspiracy 
if such facts will show that, clearly they are in very truth relevant But 
it IS obvious that very many such facts will have no bearing whatever upon the 
question of the accused person’s comphcity And it seems an error m the rule 
to declare all such facts relevant for that purpose, instead of showing which 
are and which are not Consider some such conspiracy as that which went by 
the name of Peniamsm Suppose a man is being tried in Ireland for so 
conspinng Suppose he had been in prison for a month before trial Suppose 
the Court bad received abundant evideDce of the existence, nature and objects 
of the conspiracy Still, under this rule the Court could not refuse to listen to 
witnesses just arrived from America statmg that a partj of Femans had burnt 
a farm there a fortmght befere the day of tnal — thus to prove the accused 
person’s complicity in the conspiracy 

Section 14 declares that facts which show the existence of any state of 
mmd are relevant when the existence of such state of mmd ’ is lu issue or 
relevant Looking at the illustration, it seems doubtful whether the exptes 
Sion ‘ state of mmd ’ is wide enough One of the states of mmd mentioned is 
‘ knowledge ’ Illustration (c) is an example of this There the question is 
whether a man knew that his dog was ferocious , and the facts that the dog had 
bitten several persons and that they had complamed to the owner are relevant 
These facts are really connected with the fact in issue through the owner s know 
ledge But Ulus (a) also purports to be an example of fact being relevant 
as tending to show knowledge The queshon there is whether a person found 
in possession of a stolen article knew that it was stolen , and it is said that the 
fact that, at the same time, he was id possession of many other stolen articles 
IS relev ant as tendmg to show that he knew each and all of the articles to be 
stolen No doubt tbe fact is relevant, but it is not through the receivers 
knowledge that it is connected with the fact in issue 'What it proves is not a 
state of mind, but a habit, a habit which makes the receiving with a guilty 
knowledge a more likely fact than it would be without proof of the habit ” 
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Mr MTiitworth then proceeds to propoond his theory of relevancy with 
the new rules which he deduces from it — 

“ E^ery fact in issue ma} be affirmed or demed , and that not merely in 
the hare form in which it may he stated as a fact in issue, but m every detail 
of the meaning of that statement The whole includes the part , if any fact is 
affirmed as a hole, any part of it may be affirmed or demed, anything iniphed 
b\ an affirmation is reall} part of that affirmation and mav he erpressty affirm- 
ed or denied It may be in issue merel) , Did i murde** B ? But if, as the 
affirmation is inquired into, it is found to mean that A murdered B at a pirti- 
cular hour and a particular place, then, that A was in that place at that hour 
may be affirmed or demed The issue may be merely. Did Wamwright murder 
Harnet Lane * But if tiiose affirming it produce a body saying it is Harriet 
Lane s, then an\ tiling showing that it is or is not may be put forward Or the 
is«ue raa\ be flicl the accused person attempt to poison Colonel Phayre 2 But 
if it is found that the charge means that the accused p“r3on put arsamc into a 
glass of sherbet which from his knowledge of Colonel Phayre s habits he kn^w 
Colonel Phaj re would drink, then Colonel Pha)Te s habit of drinking 8herb“t 
at a particular time and the prisoners knowledge of this are parts of the fact 
in issue 

But hesidcs the matters expressly or virtually in issue, some surrounding 
matters maj aid m determining an unknown fact Knowing that the progress 
of events is from cause to effect any fact that seems likely to have cause 1 the 
fact to he determined, or anv fact that suggests the fact to be determined as a 
cause of it, may be of u^e 

^gam one cause ma\ haae many effects and the cause may be ascortsin' 
able from one effect as well as from another If then in endeavouring to ascei 
tain whether a particular event has happened we see some other event that 
suggests as its cause something that would probably have caused the things we 
want to ascertain then that event will be of use For example, we want to 
ascertain whether A stabbed B, and we hear on the occasion on which he is 
said to ha\e done so, A said to B, ‘ then die ’ Kow this seems to imply ]ust 
«uch aohtion employing the tongue as would employing an armed baud stab B 
The words and the fact in issue are effects of the same \ohtion Similarly were 
A charged with poisoning B, the fact that before the death of B he procured 
poison of the kind that nas administered to B would be relevant The pro- 
curing the poison is an effect of a cause which might be the cause of the fa'^t 
ID issue 

Thus there are four classes of fact which aid lu determining a fact in isiue 

(1) Any part of the fact alleged or any fact tmphed b j the fact alleged , 

(2) Any cau«c of the fad 

(3) Any effect of the fact , 

(4) Any fact haxnng a common cause uUh the fad in issue 


But it is not the whole of these facts that arc of use Some facts connected 
witli tlie fact in issue in one of the four ways mentioned may he of a general 
nature, existing whether or not the fact m issue happened and therefore indi- 
cating nothing as to whether it happened or not For example A is charged 
mth the murder of B by pushing him oacr a precipice Here the fall of B to 
the ground after he was pushed over is as much a cause of his death as the push- 
ing oacr, and as much an effect of the push as lus death is But gravitation is 
a general fact and exists all the samo whether B went oi'er the precipice or not 
and proof of it is therefore needless 


Besides such general facts there may be facts connected with the fact in 
it«ue m one of the four i\ajs,’but with such a \erv slight beann" upon it that 
their probative force is quite insignificant, as, for instance, if a boyiih quarrel 
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Section 9 declares facts necessaiy to explain or introduce a fact jn issue to 
be relevant, but prescribes no test of the necessity Is there no danger of 
useless matter being brought upon the record under this rule on the ground 
that it explains or introduces something to follow 1 It is true there is a pro- 
vision, under the law for the exammation of witnesses, that when either party 
proposes to give evidence of any fact, the Judge may ask in what manner the fact 
would be relevant, and need not admit it unless he thinlcs it would be relevant 
(section 136, Evidence Act) , but still whether or not the fact is necessary to 
explain or introduce may be a disputable matter The first illustration says 
that when the question is whether a given document is the Will of A, the state 
of A’s property and of his family at the date of the alleged Will may be relevant 
facts ^ow, it IS obvious that some particulars about the property would be 
useful to be known, ind some would be useless So the rule seems parth to fail 
of its object, in that it does not define what cla^ of particulars is relevant 

Section 10 is a rule relating to one particular kind of transaction con 
spiraey , and section 12 refers only to the question of damages But the mind 
Bets to work to a«certam such facts as these in just the same way as an\ other 
facts, and it docs not appear why special rules are requisite IVhen any person 
IS charged with conspiracy, one of the facts m issue is the existence of the con- 
spiracy, its absolute existence without reference to the accused person , and 
from the nature of the thing itself, requiring as it does the action of more than 
one mind, it is to be expected that causes of it and ejects of it will be found 
existing outside the mind, and without the knowledge, of a particular person 
Therefore no rule is required to make such causes or effects or other connected 
facts relevant to the fact in issue 

But the rule goes on to declare that such facts are relei ant also for the 
purpose of showing that the accused person was a party to the conspiracy 
n ell, if such facts will show that, clearly they are in very truth relevant But 
It 18 obvious that very many such facts will hav e no beanng whatever upon the 
question of the accused person’s compbcity And it seems an error in the rule 
to declare all such, facts relevant for that purpose, instead of showing which 
ate and which are not Consider some such conspiracy as that which went by 
the name of Peiuam«=m Suppose a man is wmg tned in Ireland for so 
cons f. ’ ’ ’ » Suppose 

the and objects 

of tl to hsten to 

witnesses just arrived from Amenca stating that a patty of Fenians had burnt 
a farm there a fortnight before the day of trial — thus to prove the accused 
person's complicity in the conspiracy 

Section 14 declares that fact's wbich show the existence of any state ol 
mind are relevant when the existence of such ‘ state of mind ’ is m lasue or 
relevant Looking at the illustration, it seems doubtful whether the expres 
Sion ‘ ‘State of mind ’ is wide enough One of the states of mind mentioned is 
‘ knowledge ’ Illustration (c) is an example of this There the question is 
whether a man knew that his dog was ferocious , and the facts that the dog had 
bitten ®e\eral persons and that they had complained to the owner are relevant 
These facts are really connected with the fact m issue through the owner’s know 
ledge But lUus (o) also purports to be an example of fact being relevant 
as tending to show knowledge The question there is whether a person found 
m possession of a stolen article knew that it was stolen , and it is said that the 
fact that, at the same time, he was in possession of many other stolen articles 
IS relevant as tendmg to show that he knew each and all of the articles to be 
stolen hso doubt the fact is rdevant, but it is not through the receivers 
knowledge that it is connected with the fact in issue ^Vhat it proves is not a 
state of mind, but a habit, a habit which makes the receiving with a guilty 
knowledge a more bkely fact than it would be without proof of the habit ” 
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Air AAhitworth then proceeds to propound his theory of relevancy ivith 
the new rules which he deduces from it — 

“ Every fact in issue maj be afSrmed or dented , and that nob merely in 
the bare form in which it may be stated as a fact in issue, but in every detail 
of the meamng of that statement The whole includes the part , if any fact is 
affirmed as a whole any part of it may be affirmed or denied , anything implied 
by an affirmation is reallj part of that affirmation and mav be expressly affirm 
ed or denied It may be in issue mcrclj Did A murder B ? But if as the 
affirmation is inquired into it is found to mean that 4 murdered B at a parti- 
cular hour and a particular place then that A was in that place at that hour 
may be affirmed or denied The issue may be merely, Did Wamwnght murder 
Harriet Lane ? But if those affirming it produce a body saying it is Harriet 
Lane s then anvthing showing that it is or is not may be put forward Or the 
i<.sue ma\ be did the accused person attempt to poison Colonel Phayre * But 
if it is found that the charge means that the accused p“r»on put arsenic into a 
glass of sherbet which from his knowledge of Colonel Phayre s habits he kn^w 
Colonel Phajre would drink then Colonel Phayre s habit of drinking sherb-'t 
at a particular time and the prisoner s knowledge of this are parts of the fact 
in isaue 

But besides the matters expressly or virtually m issue some surrounding 
matters maj aid in determining an unknown fact Knowmg that the progress 
of eaents is from cause to effect any fact that seems likely to have caused the 
fact to be determined or an} fact that suggests the fact to be deterrain“d as a 
cause of it, may be of use 

\gain one cause mar Laa e many effects and the cause may be ascertain 
able from one effect as well as from another If then in endeavouring to ascac 
tarn whether a particular event has happened we see some other event that 
suggests as its cause something that would probably have caused the things we 
want to ascertain then that event will be of use For example we want to 
ascertain whether A stabbed B, and we hear on the oc'^asioa on which he is 
said to baa e done so A said to B then die ’ How this seems to imply ] ust 
such vohtion employing the tongue as would employing an aimed hand stab B 
The word* and the fact m issue are effects of the same volition Similarly were 
A charged with poisoning B the fact that before the death of B he procured 
poison of the kind that was administered lo B would be relevant The pro 
cunng the poison is an effect of a cause which might be the cause of the fa-'t 
in issue 

Thus there are four classes of fact which aid m determining a fact m issue 

(1) AJiy part of the fact alleged or any fact tinpliel hj the fact alleged 

(2) Any cause of the fact 

(3) Any effect of the fact 

(4) Any fact hating a common cause uiih the fact tn issue 

But it IS not the wliole of these facto that ore of use Some facts connected 
vnth the fact in issue in one of the four ways mentioned may be of a general 
nature, existing whether or not the fact m issue happened and therefore indi 
eating nothing as to whether it happened or not lor example 4 is charged 
with the murder of B by pushing him o\er a precipice Here the fall of B to 
the ground after he was pushed o\cr is as much a cause of his death as the push 
mg 01 er and as much an effect of the push as his death is But gravitation is 
a general fact and exists all the same whether B went oicr the precipice or not 
and proof of it is therefore needless 

Besides such general facts there may be facts connected with the fact m 
if'ue in one of the four way® but with such a \er\ slight beanng upon it that 
their probative force h quite iii«igiuficant, as, for instance, if a boyish quarrel 



84 


INTRODUCTION 


of fifty years ago ^eie brought fonmd to pro\o ill feeling between two men 
who had joined in partnership twenty years before 

To meet both these classes ot cases, one proviso only is requisite, namely, 
that no fact 13 relevant to another unless tt makes the existence of that other more 
likely It 13 not necessary ’ ’ ' probabihty the fact 

must raise The test is c "ventually to decide 

whether the fact in issue is ^ lether the fact offered 

in evidence will, if proied, aid him tn that decision 

The theory, then, so fat as we have gone, is this Those facts ate relevant 
to a fact m issue, the existence of which makes the existence of the fact in issue 
more probable, and they are found to be connected with the fact m issue m one 
of these ways, as being, ( 0 ) part of the fact in issue, (6) cause of it, (c) efiect of it, 
ot (i) an effect of a cause of it 

But as, reljing upon the principle that effects follow causes, we take from 
the surrounding circumstances facta that appear to be probable causes or prob 
able effects of a fact unknown, as a means of proving it • so, upon the same 
prmciple we may first consider what would be probable causes or effects of the 
fact unknown and look upon their absence as a means of disproving it 

Therefore in addition to the four classes of facts above mentioned, which 
may he said to be positively rclei, * >- • • r n - *«ses which 

may he called negatixely rehiant hat might 

bo expected as part of a fact in iss ^ by a fact 

m issue , (6) facts showing the absence of cause of the fact in issue , (c) facts 
showing the absence of effect of the fact in issue , {d) facts showing the absence 
of effects (other than the fact m issue) of the probable cause of the fact in issue 
And as it is essential to facts positively relevant that they make the fact in 
issue more likely, so tho«e facts only ate negatively relevant which make the 
existence of the fact m issue less likely 

Agam, as facts ate relevant only by reason of their being connected with 
the fact in issue, it follows, that to di^rove the connection 0 ! an alleged xcle 
vant fact ’ < ' ^ 

the fact 
not really 
fact in issv 

the alleged facts never existed And as the connection of an alleged relevant 
fact may be disputed, so it may be affirmed m anticipation of dispute That 
IS to say, all facts which tend to prove or disprove the connection m the way of 
relevancy between facts in issue and alleged relevant facts are themselves 
relevant 

As relevant facts may be proved and as the mode of proof of any fact is 
(beyond the affirmation of witnesses of the fact) by means of facts relevant to 
it, it follows that ‘ facts relevant to relevant facts are themselves relevant ” 
These considerations suggested to Mr "WTiitworth the following rules, which 
he considered sufficient to decide, and the simplest test by which to decide, 
whether any fact offered in evidence is relevant — 

Btjle I — No fact is relevant which does not make the existence of a fact 
in issue more likely or unlikely, and that to such a degree as the Judge consi 
ders will aid him m deciding the issue 

Kule II -Subject to Rule I, the following facts are relevant — 

fl) Facts which arc part of, or which are imphed by, a fact in issue , or 
which show the absence of what might be expected as a part of, 
or would seem to be implied by, a fact m issue , 

(2) Facts which are a cause, or which show the absence of what might 
be expected as a cause, of a fact in issue , 
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(3) Facts which are an ©Sect, or which show the absence of what might 
be expected as an -effect, of a fact m issue , 

(•1) Facts which are on effect of a cause, or which show the absence of 
what might be expected as an effect of a cause, of a fact m issue 

Rule HI- — Facts which affirm or deny the relevancy of facts alleged to 
be relevant under Rule II are relevant 

Rule IV — Facts rele\ant to relevant facts are relevant 

llr Whitworth gives a single example of each kind of relevancy according 
to his classification, taking all examples from a simple case, that of Muller, 
who was tried for the murder of an old gentleman, a banker, named Briggs, by 
beating him with a life-preserver, as they were travellmg together by rail, and 
then throwmg him out of the tram Muller tried to make his escape to America, 
but was pursued and arrested on his arrival there One point urged m the 
prisoner’s defence was that he was not physically strong enough to commit 
the murder as alleged His object appeared to bo robbery 

The kinds of relevancy according to Rule 11 are four , but, as the first 
clause contains two classes with an apparent difference, they may, Mr Whit- 
worth savs, be taken for the purpose of illustration as five , and as each kind 
maj be either positive or negative, the number becoroea ten And as by Rule 
III the connection of a fact with the fact in issue may be disputed as well as its 
existence, the number of lUustrations required is twenty 

These he gives in order as cited m the footnotefl) — 


(1) (a) Part ef fact tn — It would 
be relevant to prove that at the time the 
offence was said to be eomeutted a wit 
ness by the roadside got a glimpse as the 
train passed of the prisoner standing up 
m the carnage with bis band raised above 
bis bead 

(6) Disputing the conneetton—lt would 
be relevant to show that at the time m 
question the prisoner had occasion to close 
a ventilator in the top of the carnage 

(c) Absence of sihat might be expected 
os part of the fact tn issue — It would be 
relevant to show that no noise was beard 
by tbe occupants of the neat compartment 

(d) Disputing the connection — It would 
be relevant to show tbat the occupants of 
the next compartment were fast asleep 

(e) Fact implied by a fact in issue — 
It would be relevant to show that Muller 
was armed with a weapon 

(/) Disputing the connection— It would 
be relevant to show that such a weapon 
could not have caused the marks found 
on the body 

(g) Absence of fact implied by fact in 
i««c— It would be relevant to show that 
Muller was physically a very weak man 

(h) Dispiit ng the connection— it would 
be relevant to show that under the Cir 
cumstvnees but little strength was required 

(i) Cause — It would be relevant to show 
that Mr Briggs had done Muller some 
great injurj 

(/) Disputing the connection— It would 


be relevant to show that Muller was not 
aware tbat it was Mr Br ggs who had 
done him an injury 

(t) Absence of raure— It would be rele 
vant to show tbat Mr Briggs had nothing 
valuable about him to tempt a robber 

(f) Disputing the connccrion— It would 
be relevant to show that Muller had reason 
to believe that Mr Briggs had valuables 
in bis possession 

(in) Effect — It would be relevant to 
show tbat immediately after the occur 
rence Muller took passage for America. 

(n) Disputing the connection — It would 
be relevant to show that Muller had sud 
den and urgent business that called him 
to America 

(o) Absence of effect — It would be 
relevant to show that the railway carnage 
bore no marks of a struggle 

(P) Disputing the eonnrrtion — It would 
be relevant to show that Mr Bnggs was 
loo old and feeble to offer any consider 
able resistance 

(?) Effect of a cause of a fact in issue — 
It would be relevant to show that Muller 
had just before provided himself with a 
life preserver 

(r) Dirpufing the connection — It would 
be rdevant to show that Muller antiapated 
violence to himself on the day in question 

(r) Absence of effect of cause of foci 
in time— It would be relevant to show 
that Muller and Mr Bnggs had travelled 
together for a long distance before the 




86 


I^TRODUCTIO^ 


After giving thi® Single example of each kind of relev ancj according to Ins 
classification Jlr ^\^lltwo^th proceeds to decide by reference to the above rules 
all the ca«es quoted m illustration of the roles set forth in this Act, and shows 
that his rules are identical m effect with the Law bv reference to them of the 
illustrations m the Act as follows — 

SECTION 6 lllustratim (o) (1) — ^For upon examination every part of 
a transaction will be found to be connected with e\ erv other part as cause or 
effect or as effects of one cause 

JllustTahon (&) (2) — Tliat war was waged is one of the facts in issue 
Tbe«e occurrences are part of that fact 

Ulvstraiton (c) (3) — Besides the fact of the publication, there niaj be m 
issue the question of « good faith or loalicc of the sense m which the words 
were u'ed whether the occasion was pnvilegcd or not Other parts of the 
correspondence ma) he causes or effects the pubhcation or effects of B 5 good 
faith or malice or effects of the words having been used m a particular sen e 
or effects of a relationship between the parties showing that the occasion was 
or was not privileged 

Illustration (d) (4) — Each delivery is a relevant fact as being part of the 
fact in issue Did the goods pass from B io 

SECTIOh> 7 IKustiation {a), (5) — The first fact is relevant as a fact 
implied bj the fact in i«5ue and the second is relevant as a cause of the fact 
in issue 

Illustration (6) (6) — The marks are relevant facts as effects of part of the 
act m issue 

Illusbalion (c), (7) —That B was ill before the symptoms ascribed to poison 
is relevant as denying the connection of cause and effect between tlio fact m 

was well 18 rele 
alleged that the 
{If the oppor 

tunity was not availed of the habits ate not relevant ) 


fatal occurrence and tbat through all that 
time Muller had equal opportun ty to 
attack Mr Briggs and had not done so 

(0 Disputing tie connection— IX would 
be relevant to show that Muller bad 
ascertained how far Mr Briggs was going 
to travel and that he (Muller) could best 
effect h 3 escape by gett ng out at some 
place the tram came to after the occur 

(1) A Is accused of the murder of B 
by beating h m Whatever was sa d or 
done hy A to B or the bjstanders at the 
beating or so shortly before or after it as 
to form part of the transaction is a 
relevant fact 

(2) A IS accused of waging war against 
the Queen by taking part in an armed 
insurrection in which property is destroyed 
troops are attacked and gaols are broken 
open The occurrence of these facts U 
relevant as formmg part of the general 
transaction though A may not have been 
present at all of them 

(3) A Sues B for a libel contained in a 
letter forming part of a correspondence 


Letters between the parties relating to the 
object out of which the I bel arose and 
forming part of the correspondence in 
which it IS contained are relevant facts 
though they do not contain the libel itself 

(4) The question is whether certa n 
goods ordered from B were delivered to A 
The goods were delivered to several inter 
mediate parties successively Each delivery 
IS a relevant fact 

(5) The question is whether A robbed 
B The facts that shortly before the rob 
bery B went to a fair with money in his 
possession and that he showed it or men 
tioned Uie fact that he had it to a third 
person are relevant 

(6) The question is whether A murdered 
B Marks on the ground produced by a 
struggle at or near the place where the 
murder was committed are relevant facts 

(7) The question is whether A poisoned 
B The state ai B s health before the 
symptoms ascribed to poison and habits 
of B known to A which afforded an oppor 
tun ty for the admm stration of poison 
are relevant facts 
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SECTION 8 : Illustration (o), ( 1 ) — Tho facts are relovaat as causes o£ the 
fact m issue 

« 

Illustration (6), (2) — Th», fact is relevant as a cause of tho fact in issue 
Illustralxon (c), (3) — The fact is relevant as an effect of a cause of tho fact 
m issue 

Illustration ((f), (4) — The facts are relevant as effects of the cause of the 
fact m issue 

Illustration (e), (5) — The facts ate releiant; for thef are all effects of tho 
immedi'ite cause (namely, A s resolution to commit the offence) oi the fact in 
issue 

Illuslralion (/), (6) — The latter fact is relevant as an effect of the fact in 
issue, and the former as a cause of the latter As to tho sense m which 0 s 
statement is releiant, see remarks below, illustration (j), ■post 

llhiftralion (g) (7) — For .4’a going away without making any answer is 
an effect of the fact in issue, and the other two facts are causes of that effect 
Illustration (h), (8) — The first fact is relevant as an effect of the fact in 
is«ue and the second as a cause of that effect 

Illustration (t), (9) — The facts ate relevant as effects of a fact in issue 
Illustration {j), (10) — Tho facts are releiant as effects of tho fact m issue 
The illustration goes on to 'ay that the fact that without making a complaint 
she said that sho had been ravished, is not relevant as conduct under section 8 
though it may bo relevant as a dying declaration or as corroborative evidence 
Nowhere, as Jlr Whitworth points out, the strict use of the term ‘ relevant ’ 


(1) A IS tried for the murder of B 
That A murdered C that B knew that A 
had murdered C and that B had tried to 
ettert money from A by threatening to 
make his knowledge public are relevant 

(31 A sues B upon a bond for the 
pa>nient of monej B denies the making 
of the bond The fact that at the time 
when the bond was alleged to be made B 
reiuureJ money for a particular purpose 
IS releiant 

(31 ^ IS tried for tbc murder of B by 

poison The fact that before tbe death 
ol B A procured poison similar to that 
which was administered to B is relevant 

(41 Tbe question ts whether a certain 
document is the Will of A The facts 
that not long before the date of the alleged 
Will A made inquiry into matters to 
which lie provisions of the alleged Will 
relate that he consulted vakils in refer 
ence to making the Will and thi* h“ 
caused drafts of other ^^llls to be pre 
parrel of which he did rot approve are 
Tele am 

(5 I IS accused of a crime The 
facts that either before or at the time of 
or after the alleged crime A proMded evi 
dence which would tend to give to the 
facts of the cise an appearance fas curable 
to h ni«elf or that he destrosed or conceal 
ed eiidence or presented the presence or 
proci red tl e absence of persons who might 
hue I cen witnesses or 'u' "'rned p<*r«e'ns 


to give false evidence respecting it are 
relevant 

(6) The question is whether A robbed 
B The facts that after B was robbed 
C said in W r presence " Tbe police are 
coming to look for the mas who robbed 
B and that immediately afterwards A 
ran awa) are relevant 

(7) The question is whether A owes 
B ID 000 rupees The facts that A asked 
C to lend him money, and that D said to C 
tn A s presence and hearing I advise 
you not to trust i for he owes B 10 000 
rupees and that A went awaj without 
making an; answer are relevant facts 

(8) The question is whether A com 
mitted a crime The fact that A absconded 
after receiving a letter warning him that 
inquiry was being made for tbe criminal 
and tl e contents of the letter are relevant 

(9) A IS accused of a crime Tbe 
facts that after the commission of the 
alleged crime he absconded or was in po> 
session of property or the proceeds of 
property acquirrf by the enme or attempted 
to conceal things which were or m ght have 
been usel in committing it are relevant 

tlO) The question is whether A was 
ravished The facts that shortly after the 
alleged rape she made a complaint relating 
to the crime the circumstances under 
which and the terms m which the com 
plaint was made are relevant 
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has heen departed from That the woman «aid she had been ravished is rele 
Tant though it does not follow that it is admis-ible The ict declares when 
statements of fact m i^sne or relevant facts may be provea. AVhen the state- 
ment IS a dying declaration is one instance that such statements may under 
certain circumrtances be proved as corroborative evidence is another and 
another is to this effect that when the condoct of any person is a relevant fact 
lining that conduct or 'tatements made 
lat conduct mav be proied This has 
rule «eeni5 out of place m «ection 8 It 
IS because the woman s statement without complaint is not admissible under 
this rule that the Act «ays that rtatement is not relevant as conduct under 
this section. So above m Illustrations (/) (j) (A) some of the relevant facts 
are statements They are also admissible as being connected with conduct 
They are simplv pronounced relevant It is plain that it is meant that they 
may be prov^ But that the statements are relevant in the rtnct «!ens8 is 
sufficient for the present purpose 

lUustTotton (!) (!) — The facts in the first sentence of the illustration are 
relevant as effects of ** e fac^ in i<ssue The fact that he said he had been robbed 
without making anv complaint is releiant though whether it is admissible 
or not depends upon the law relating to the question what rtatements mar be 
proved. 

SECTION 9 lUu tralton (a) (2)— The Act savs the state of ^ # property 
and of hi« familv at the date of the alleged Will mav be relevant fact* But it 
may be stated ab«oluteIy that so much of the state of 4 s propertv or of bis 
familv as «hows probable cause for his miking «uch a Will a» the alleged one 
01 as «hows the absence of «uch probable cause is relevant 

lUi «<rcrficn (6) (3) —Upon thia I'sue <o much of the position and relations 
of the parties at the time when the hbel was published as «how3 cau*e lor B s 
publishing a true libel or a false one or the ah enee of such causes and «o much 
as bears upon the matter asserted in the libel as cau^e of its truth or otherwise 
IS relevant 

The particulars of a dispute between i and B about a matter unconnected 

jecause thev do not 
But the fact that 
portion and rela 

tions of the part os defined above 

Tilusfrction (c) (4) — The absconding is relevant as an effect of the fact 
m L ue 

The fact of the «u Iden call is rcleiant as denvmg the connection of cause 
and effect between th fact in l^^ue and the relevant fact. 

The details further than as stated m the lU istra ion do not make the fact 
in issue more hkely or imlikiK to have happened 


(1) The quest on s whether A was 
robbed. The fact that 'oon after the 
alleged rebberj he made a compla nt re- 
lating to the offence the c reumstanevs 
coder wh ch aod the terns la wh eh the 
ccmptainl as made art relevant 

(i) The qiie<t on is whether a given 
documen s the \\ II of A 

fS) A lies B for a I be! mput ns d s 
graceful conduct to -f B afSrtM that the 
mat er alleged to be libellous is true. 
t4) X a accused of a ct me. The fact 


that soon after the comm <s on ct the 
cr me t ab-conded from hs hone is 
rele "ant coder « S as condoct sub<e^ent 
to, and affected by facts in ssue. The 
fact that at the t me he left home he had 
vodJen and urgent be ness at the place 
to wh ch he we-it s relevant as tend ng 
to evpla n the fact that he left home sud 
den!v The details of the bos ness on 
wh ch he left are rot rele\-ant eacept a 
far as they are nece sary to show that 
the bus ae<s was ud en cr orgeat. 



INTRODUCTION 


89 


Illustratton (5), (1) — This statement n relevant as aiSiming the connection 
of cau«e and effect heti\ecn the fact in issue (Bi persuasion) and the relevant 
fact (C s leaving /I’s service) 

/ffw'trofion (e), (2 ) — Bs statement la relevant as an effect of a fact in 

issue 

Illustration (/), (3) — That the not occmred is a fact in issue, and the cries 
of the mob are relevant os parts or as effects of the fact 

SECTION 10 Illustration, (4) — ^And anj of these facts that are so con 
nected vnth the other fact in issue, complicity, as to make it more or less 
likely, are relevant for that purpose also • 

SECTION 11 Illustration (a), (5) — Presence at Lahore is relevant as 
denying a part of the fact in issue The other fact is relevant as making a part 
of the fact in issue unlikely 

Illustration (Ii), (6) — That the enme was committed is adduced as an effect 
of the fact in issue that A committed it To show that some other person 
committed it is relevant as denying the connection of cause and effect between 
the fact m issue and relevant fact , and to show that no other person committed 
it is relevant as affirming that connection 

SECTION 12 (7) — For the amount of damages is a fact in issue, and anv 
fact which will enable the Court to determme it will be found to be connected 
with the fact in issue m one of the ways speciffed 

SECTION 13 Illustration (8) —Tho deed is relevant as a cause of the fact 
in issue The mortgage is relevant as an effect of the father’s right, which is 
relevant as a cau«!e of right The subsequent grant of A's is relevant as 
denying a fact imphed by that relevant fact Particular instances of exercise 


(1) A sues B for inducms C to break 
a coctract of service made fay him wi(h A 
C on leaving As service says to <4 I 
ant leaving you because D bas made me a 
better offer This statement is a relevant 
fact as explanatory of Cj conduct wbicb 
IS relevant as a fact in issue 

(2) A accused of vbeft is seen to give 

the stolen property to B who is seen to 
give It to wife B says as he delivers 

It A says you are to hide this Ds 
statement is relevant as explanatory of a 
fact which IS part of the transaction 

(3) A IS tried for a not and is proved 
to hav e marched at the head of a mob 
The cries of the mob are relevant as 
explanatory of the nature of the transac 

(4) Reasonable ground exists for be 
lieving that A has joined in a conspiracy 
to wage war against the Queen 

The fact that B procured arms in 
Europe for the purpose of the conspiracy 
C collected money in Calcutta for a like 
object D persuaded persons to join the 
conspiracy in Bombay E published writing 
advocating the object in view in Agra and 
F transmitted from Delhi to G at Cabal 
the money which C had collected at 
Calcutta and the contents of a letter written 
by H giving an account of the conspiracy 
are each relevant to prove the existence of 
the conspiracj although he may have been 
Ignorant of all of them and although the 


persons by whom they were done were 
strangers to him and although they may 
have taken place before he joined the 
conspiracy or after be left it 

(5) The question is whether A com 
m tied a cr me at Calcutta on a certain 
day Tbe fact that on that day A was 
at Lahore is relevant The fact that near 
tbe time when the crime was committed 
A was at a distance from the place where 
It was committed which would render it 
1 ighly improbable though not impossible 
that he committed it is relevant 

(6) The question is whether A com 
mitted a crime Tbe circumstances are 
such that the crime must have been com 
mitted by /4 B C or D Every fact which 
shovs that the crime could have been com 
nutted by no one else and that it was not 
committed by either B C or D is relevant 

(7) In suits in which damages are 
daimed any fact which will enable the 
Court to determine the amount of damages 
which ought to be awarded is relevant 

(S) The question is whether ^ has a 
right to X fishery A deed conferring the 
fishery n As ancestors a mortgage of the 
fishery hv /! r father a subsequent grant 
of the fishery bv .-1 r father irreconcilable 
with the mortgage particular instances tq 
which Aj father exercised the right or 
in which the exercise of the right was 
stopped ly As tie gbbours are relevant 
facts 
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of the nght are relevant facts as effects of the father’s right And instances in 
which the es:ercise of the nght were stopped are relevant as contradicting those 
relevant fact’ 

SECTION 14 Illustration (a) (1) — The fact that, at the same time, he 
was in possession of many other stolen articles is relevant as an effect of a habit 
of recemng stolen goods the habit being relevant as a cause of his receiving the 
particular article with a knowledge that it was stolen 

llluslrahon (b), (2) — The fact is relevant as effects of a habit, which habit 
IS a cause of his dclivenng the particular piece with a knowledge that it was 
counterfeit 

Illustration (c), (3) — The facts are relevant as the causes of a fact in issue, 
B s knowledge that the dog was ferocious 

lllustTalion (d), (4) — For A s knowledge on the previous occasions is a 
cause of his knowledge on the occasion in question, and that there was not 
time for the previous bills to bo transmitted to him by the payee if the payee 
had been a real person is a cause of his knowledge on previous occasions, and 
the fact tliat A accepted the bills is an afBrmation of the connection of cause 
and effect between the fact concerning time and the fact of A’s knowledge 

Illustration (e), (5) — The fact of previous pubbcations is relesant as an 
effect of the same cause as that of which the fact in issue is an effect 

The fact that there was no previous quarrel between A and B, is relevant 
as alleging absence of fact m issue The fact that A reported the matter as he 
heard it is relevant as denying the connection of cause and effect between the 
two facts the malicious intention and the publication 

IlUistraHon (/), (6)— For good faith is in issue te did A, when he 

represented C as solvent, think him so’vcnt* is m issue \s C s insolvency 
mav be put forward on one side as a cause of if s thinking him not solvent, so, 
that his neighbours and persons dealing with lum supposed him to be solvent, 
may be put forward as effects of causes which are causes also of i4 e thinking 
solvent Thus the neighbouTs suppositions arc effects of causes of a fart 
in issue 


(1) A IS accused of receiving; stolea 
goods knowing thenj to be stolen It is 
proved that be was in possession of a 
particular stolen article The fact that at 
*he same time he was in possession of 
many other stolen articles is relevant as 
tending to show that he itoew each aod 
all of the articles of which he was in 
possession to be stolen 

(2) A 19 accused of fraudulently deli 
\cring to another person a piece of counter 
feit coin which at the time when he deli 
\ered it he knew to he counterfeit The 
fact that at the time of its delivery A was 
possessed of a number of other pieces of 
counterfeit coin is relevant (The rest of 
the illustration was added after Mr Whit 
worth s pamphlet by Act III of 1891) 

(3) A sues B for damage done by a dog 
of Bs which B knew to be ferocious The 
fact that the dog had previously bitten Y 
y and Z and that they had made com 
plaints to D are rele\ant 

(4) The question is whether A the 
acceptor of a bill of erchange knew that 
the name of the payee was fictitious 

The fa^^ that A had accepted other hills 


drawn in the same manner before they 
could have been transmitted to him by the 
payee if the payee had been a real person 
IS relevant as showing that A knew that 
the payee was a fictitious person 

(5) A IS accused of defaming B by 
FuHtsfnag an impatatios latesded to ham 
the reputation of B The fact of previous 
publications by A respecting B showing 
lU will on the part of A towards B 19 
relevant as proving As intention to harm 
Bs reputation by the particular publication 
in question The facts that there was no 
previous quarrel between A and B and that 
B repeated the matter complained of as he 
heard it are relevant as showing that A 
d d not intend to harm the reputation 
of B 

(6> A IS sued by B for fraudulently 
representing to B that C was solvent 
wherel y B being induced to trust C who 
was insolvent suffered loss The fact that 
at the time when A represented (T to be 
solvent C was supposed to be solvent by 
his neignbours and bv persons dealing with 
him is relevant as showing that A made 
the representation in good faith 
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lUtiHrattoii (j), (1) — The fact that A paid G for the work m question i 3 
tele\aut For it is m issue — was Bs contmct with Therefore that A 
contracte«I for the same piece of work with C is relevant as showing absence 
of cause to contract with B, and that he paid C is relevant as an effect of the 
relevant fact that he contracted with C 

lUiiilration (A), (2) — The fact of notice is relevant as a cause of his know- 
ledge that the real owner could be found 

The other fact is rele\ ant as shoivmg that the alleged cause of the fact in 
issue had not the effect of causing the fact m issue 

lllu^tralion (t), (3) — For A's intention is a fact m issue The fact is one 
which mar continue through a space of time, and the previous shooting is an 
effect of it 

lUu-itratwn (j), (4) — For tbi intention to cause fear is a fact m issue It 
la a fact capable of prolonged evistcnce, and tlio previous letters may be effects 
of it 

Should it, howeier be objected that the fact m issue is mtcntion at a par- 
ticular moment and not mtention through a space of time, Mr Whitworth’s 
replr i that prenoiis intention is a cause of subsequent intention, or both are 
effects of the same cause 

llliiitration (1), (5) — The expressions are relevant as effects of the cause 
of the fact m issue or as showing absence of cause of the fact m issue 

Illustration (1) (6) —The statements ate relevant as effects of effects of the 
fact in i«'ue 

I/l {»«), (7) — The statements arc relevant as effects of the fact 
in is.ue 

Illustration (h), (8) — The drawing of Bs attention is relevant as a cause of 
B s knowledge wkeh is a fact in issue 

The fact that B was habituallj negligent is irreleiant, for it is not con 
nected with the fact in issue 


H) A IS sued by B for the pnee of 
work done by B upon a house of which 
A IS ouner by the order of C a contractor 
A s defence is that B t contract was with C 
The fact that A paid C for the work in 
question IS relevant as proving that A did 
in good faith make over to C the manage 
ment of the work in question so that C 
vias m a position to contract with B on 
C f account and not as agent for A 
(2) A IS accused of the dishonest mis 
appropriation of property which he had 
found and the question is whether when 
he appropriated it be believed in good faith 
^at the real owner could not he found 
The fact that public notice of the loss of 
the property had been given in the place 
"here A was js relevant as showing that 
A did not m good faith believe that the 
real owner of the propert) could not be 
found The fact that A knew or had 
reason to believe that the notice was pven 
fraudulentlv by C who had heard of the 
loss ot the property and wished to set up 
a false claim to it is relevant as showing 
that the fact that A knew of the notice 
did not disprove As good faith 

4 is charged with shooting at B 
with intent to kill him The fact of At 


having previously shot at B maj be proved 

(4) A IS charged with sending threaten 
ing letters to B Threatening letters pre 
lously sent by A to B may be proved as 
showing the intention of the*letters 

($) The question is whether A has been 
poiltj of cruelty towards B his wife Ex 
pressions of their feeling towards each other 
shortly before or after the alleged cruelty 
are relevant facts 

(6) The question is whether As death 
was caused by poison Statements made 
bv A during his illness as to his symptoms 
are relevant facts 

(7) The question is what was the state 
nf his health at the time when an assur 
ance on his life was effected Statements 
made by A as to the state of his health at 
or near the time in question are relevant 
facts 

(8) 4 sues B for negligence m provnding 
him with a carnage for hire not reasonably 
fit for use wherebv A was injured The 
fact that Ds attention was drawn on other 
occasions to the defect of that particular 
carnage is relevant The fact that B was 
babituallv negligent about the carnages 
which he let for hire is irrelevant. 
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IlhtstTaiton (o), (1) — The fact is relevant as an effect of a fact m issue, 
D s intention 

The fact that A was in the habit of shooting at people is irrelevant, for it 
IS not connected with a fact in issue 

Mr "Whitworth adds that this case, m which a habit is declared irrelevant, 
has some resemblance to that of Illustration (a), whore a habit is relevant, but 
that there is a real difference between the two He sajs “The man who 
habitually shoots at people with intent to mntdei them has in each case a defi 
nite intention of killing the particular person shot at There is not, as far as 
the facts are stated, any ulterior common object to connect together the fact of 
the previous shooting and the fact in issue But in the case of receiving stolen 
property the ulterior common object of making dishonest gam by receiving 
supplies the connection ” 

Illustration (p), (2) — The first fact is relevant as an effect of the cause 
of his committing the crime 

The *econd fact is irrelevant, as it is not connected with the fact in issue, 
namely, whether he committed the particular crime 

SECTION 15 Illustration (a), (3) - — The facts are relevant as effects of the 
cause of the fact iii issue 

Illustration (6), (4) — The facts are relevant as effects of the cause of 
making the particular false entry intentionally 

Illustration (c), (5) —The facts are relevant as effects of the cause of the 
intentional delivery of the rupee in question 

SECTION 10 Illustration (a), (6)— The facts are relevant as causes of 
the fact in issue 

llluslralton (6), (7) —The facts are relevant, the first os a cause o! the fact 
in issue, and the second as affirming the coimection of cau<:e and effect between 
the first and the fact in issue 

Jlr MTutworth was unfortunately prevented by want of leisure from 
deahng gcnerallr mth the celticisms which his essay proi oked One of these 
was that his first rule was a practical abandonment of tlie scientific form of 


(1) A IS tried for the murder of D by 
intentionally shooting bim dead The fact 
tbat A on other occasions shot at B is 
relevant as showing his intention to shoot 
B The fact that he was in the habit of 
shooting at people with intent to murder 
them IS irrelevant 

(2) A IS tried for a crime The fact 
that he said something indicating an inten 
tion to commit that particular crime is rele 
vant The fact that he said something 
indicating a general disposition to commit 
crimes of that class is irrelevant 

(3) A IS accused of burning down his 
house in order to obtain money for which 
It IS insured The facts that A lived in 
<e\eral bouses successiicly each of which 
he insured in each of which a fire oc 
curred and after each of which fires A 
receued payment from a different insur 
ance office are relevant as tending to show 
that the fires were not accidental 

A IS emplo>ed to receive money 
from the debtors of B It is his duty to 
make entries in a book showing the 
amount received by him lie makes an 


entry showing that on a particular occa 
Sion he received less than he really did 
receive The question is whether this 
false entry was accidental or infen 
(lonal The facts that other entries made 
by A in the same book are false and that 
the false entry is in each case in favour 
of A are relevant 

(5) A IS accused of fraudulently deli 
venng to B a counterfeit rupee The 
question IS whether the delivery of the 
rupee was accidental The facts that soon 
before or soon after the delivery to B A 
delivered counterfeit rupees to C D and 
E are relevant as showing that the delivery 
to B was not accidental 

(6) The question is whether a particu 
lar letter was /lespafehed The facts that 
It was the ord nary course of business for 
all letters put in a certain place to be 
carried to the post and that that particular 
letter was pul into that place are relevant 

(7) The question is whether a particular 
letter reached A The fact that it was 
posted in due course and was not returned 
through the Dead Letter O/Iice are relevant 
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the others Mr "Whitworth’s answer to this in his Preface to the Second 
Edition of his Pamphlet was that an examination of the connection of the first 
vnth the other rules would show that their scientific form was of independent 
value The second, third and fourth rules supplied, he contended, a defimtion 
of rele^anc 7 and would be complete if the sul^cct were the tlieorj of relevancy 
absolutely The qualification applied by the first rule was required, because 
the subject is the theory of relevancy /or the purpose of judicial eiidence The 
theory is one thing • its application to a particular purpose is another He 
added — “ It might be well to ba\e rules that would express at once both the 
pnneiple and its hmitation Failing this, I liave propounded one rule (an 
unscientific one) as to the limitation and three others (scientific m form) as to 
the principle But the importance or unimportance of the failure is to be 
measured by considering whether questions of difficulty la actual practice 
usually relate to the limitation of the principle or to the principle itself , in 
other words, whether, for the solution of such questions unscientific or scientific 
rules are provided Now the first rule relates chiefly to what Sir James Stephen 
speaks of as “ wide general causes which apply to all occurrences, are, m most 
ca=e«, admitted, and do not requite proof , and the test m cases of diapuUd 
relevancy will, I think, usually bo found to be one of the other, the scientific 
rules ”, . 

The theory contained in Mr Whitworth’s essay was subsequently adopted 
by Sir James Stephen himself m the earlier edition of his Digest of the Law of 
Evidence (1) In the present edition Sir J F Stephen substituted another 
defimtion of relevancy m place of that contained m the earher editions anil 
r J F Stephen observes, because 
ecause it gave rather the pnneiple 
, practical rule (2) 

Dr "UTiartonfS) while defining relevancv as that which conduces to the 
proof of a pertinent hypothesis , a pertinent hypothesis being one which, if sus 
tamed, would logically influence the issue , and adoptmg several of Sir J F 
Stephen’s positions, offers two criticisms as explaimng why he cannot accept 
bis scheme as affording a complete solution of the difficulties wluch beset this 
branch of ewdence In the first place, the words ” cause,” and ** effect ’ 
are open, when used in this connection, to an objection which, though subtle 
IS in some cases fatal The “ cause ” of a fact m issue, it is alleged, is relevant , 
yet whether such a cause produced such a fact is the question the action is often 
mstituted to try , and it is a -pelitio pruictpit to say that the ” cause ” is role 
vant because it is the “ cause ” and that it is shown to be the cause because 
it IS relevant In the second place, the distinction between “ facts in issue ” 
and “ fact relevant to fact m issue ” cannot be sustained An issue is never 
raised as to an evidential fact , the only issues the law knows are those which 
affirm or deny conclusions from one or more evidential facts Thus, Sir J F 
Stephen when explaimng the supposed distinction says “ ^ is indicted for 
the murder of B and pleads guilty The following facts may be m issue the 
fact that A killed B, etc ” But if the group of facts classified as facts m issue 
be scrutmized it will be found that, as they are facts which could not be put in 
evidence, they are not relevant facts, though they might be relevant hypotheses 
to be sustained b} relev ant fact If Counsel should ask a witness whether -t 
killed B ” the question would, i! excepted to, bo ruled out, on the ground that 
it called not for “ facts,” hut for a conclusion from facts, and to such conclu- 
sions witne«es art not permitted to testify (4) The only way of proving “ facts 


(1) Steph Dig pp 156 157 

(2) Ib p 15S The substituted de- 
finition 1 $ gi\en post in ilie Introduction 
to Ch II 

(3) A Commentarj on the Law of 


L\idence in Cnil issues b^ F Wharton 
L 1 .D 3rd Cd 18SS Philadelphia H 20 
26 

(4) S*f Wharton Ev § 507 
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^vhen he has to consider whether a fact is relevant * In the first place I answer 
that this IS a question which he has very rarely to consider Parties to a liti- 
gation or their advocates lery rarely attempt to offer irrelevant evidence 
1 i _ > 11 - to waste time They hope to influence 

' cannot expect to do by evidence which 
^ links that he is being asked to listen to 
what 13 really UTele\ ant he would certainly not resort to any abstruse consi- 
deration about cause and effect he would simplv consult his own experience ” 
The real discussions which take place before a Judge upon evidence are, as he 
points out, not as to its relevancy but as to its admissibility /Vnd this Act 
would ha\e been far more intelligible if the language of it had corresponded 
with a collection of rules not upon relevancy but upon admissibility In that 
case whilst their own reason and common sense would have told the Judge 
and parties what was relevant, it would only have been necessary on an objection 
to look into the provisions of the Act to see whether there was any rule prohi- 
biting the reception of the particular evidence m question Whether or no 
certain kinds of evidence shall be admissible depends on a vancty of consider- 
ations besides relevancy and the putting forward of relevancy m the Act as 
if it were the only test is not only erroneous but unfortunate, as it makes 
the Act difficult to explain and adds to the mystery by which this branch of the 
law IS usually supposed to be Bunounded There is, however, no mystery about 
the matter if it be remomhered that the ordinary processes of reasonmg or 
arguiiieut are not left at the door of the Court House and that within it the 
law does not properly undortake to regulate these processes except as helping 
by certain rules which may be presented m a readily intelbgible manner to dis 
criminate and select the material of fact upon which those are to operate 
Legal reasomng, at bottom, is like all other reasonmg, though practical consi* 
delations come m to sha^ it Rules, principles and methods of legal reason- 
ing have, however, figured as rules of evidence to the perplexity ana confusion 
of those wlio sought for a strong grasp of the subject The notion may be 
dismissed that legal reasomng is some natural process by which the human 
mind 13 rcqmrcd to infer what does not logicalh follow IVhat is called the 
legal mind ” is still the human mmd and must reason according to the laws 
of its constitution But to understand properly the Law of Evidence one must 
detach aud hold apart from it all that belong to that other untechmeal and far 
wider subject (1) The position may be summed up by saying that the laws of 
reasomng indieate what facts are releiant The Law of Evidence declares which 
of those facts are inadmissible These latter should be concisely stated and 
codified But just as other orgamc processes are ordinarily and in most cases 
are the better earned on unconsciously, so little of use is attained and the nsk 
of confusion is involved in an attempted analysis of the reasons The common- 
sense and expenence of both the parties and the Judge will tell them what 
they ha^e to pro^e and what should be pco\ed and what is relevant for that 
purpose And if these do not, abstract considerations of causality will not 
help them, interesting though these may be in mquines less practical than 
tho«e which come before a Court of Justice (2) 


to contain the whole law of evidence Iwo 
at least of the eeneral rules of exclusion 
(including that against hearsay) arc not 
treated m it The language of 5 60 he 
contends does not as is generally sup 
posed exclude hearsay 

(1) Thayer cp cit. Ch VI and the 
same Authors Select Cases on Evidence 
1 4 

(2) As matters now stand on an ob 
jection to evidence the party tenderu; 
It has to search the Act for the scebon 


which justifies its reception This i» 
not always an easy matter and it is pro 
bably owing to this and a not unnatural 
reluctance to enter into the mares of the 
law of causality that there >s such 
IK^ular resort to s 11 In a Code which 
aimed merely at embodying the rules of 
exclusion all evidence would be pnmi 
faeie admissible unless the objecting 
party could show some positive rule m the 
Code excluding it 



ACT No. 1 OF 1872, 


PASSED BY THE GOVERNOR-GENERA.L OF INDIA 
IN COUNCIL 

(Received the assent of the Governor-Qeneral on the 15th 
March 1872 ) 

THE INDIAN EVIDENCE ACT, 1872. 

The Title of an Act may be resorted to, to erplam an enacting clause when 
doubtful (1) As to the title of an Act giving colour to, and controlling its 
provisions, vide note (2) 

The law of evidence applicable m every case is that of the lex for% which 
“ goNems the Courts whether a witness is competent or not, whether a certain 
matter requires to be proved bj witting or not, whether certain evidence proves 
a certain fact or not , these and the like questions must be determined, not la/e 
Zoct contradus but by the law of the country where the question arises, where 
the remedy is sought to be enforced and where the Court sits to enforce it ”(3) 
As to the law applicable m this country (vide post) 

Whereas it is expedient to consolidate, define and amend 
the Law of Evidence ; it is hereby enacted as follows . — 

COMMENTARY. 

The Preamble shows that tins Act is not merclv fragmentary enactm“nt 
but a consolidatory enactment repealing all rules of e%idenco other than those 
saied by the Ust part of the second section (1) 

The ^ India is contained m this Vet 

md m relating to the subject of evi 

deuce « ^ tion, or enacted subsequent to 

‘ ' r . I i,aw of Bndeuce 

e not contained 
pntish India V 

^ idence is admis 

sible under some proi ision either of this Act or of the Acts aboi ementioneil 
for there are no other rules of oidcnce in force in British India except such 
as ire contained m these Acts Thus it has been held that «ince, under 


(1) Hurra Chunder v S'/i<wro Dhonee, 
9 t\ R 403 404 405 (F B) (1868) 
see Salkeld \ Johnson 2 Cxch 256 282 
2S3 

(2) Uda Began \ Imam ud din 2 A 
90 (187S) and see Alangamonjon \ 
5onam<3iii 8 C 637 639 643 (1882) 
Cranford v Spoonsr, 4 M I A, J79 

W, LE 


187 (1846) 

(3) Bam \ IFAife/ia en Rala'ay Co. 
3 H L Cas 1 19 per Lord Brougfcata. 

(4) CoIUetor of Gorakhpur v Palak 

diart Singh 12 A 35 (18'9i Ns to 

constnicbOQ of consohdauns Acts. Ul 
Introduction 


Lex fori 


The Pre- 
amble 


/ 
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CONSTRUCTION. 


Headings 


Inter- 

pretatloQ- 

clauses 


eectioQ 2, the English Extradition Act, which is apphcable to this country, is 
part of the lex fort, records authenticated m the manner presenbed by that 
Act are admissible (1) So where certain admimstration-papers were tendered 
on behalf of the plaintiff, the Pnvy Council observed and held : “ The Indian 
Evidence Act has repealed all rules of evidence not contamed m any Statute 
or Regulation, and the plaintiff must therefore show that these papers are 
admissible under some provision of the Indian Evidence Act ”(2) " Instead of 
assuming the Enghsh Law of Evidence, and then inqmring what changes the 


complete*^ Code of the Law of Evidence for British India (4) 

The Headings prefixed to sections or sets of sections are regarded os pre- 
ambles to those sections (5) The headings are not to be treated as if they 
were marginal notes, or wero introduced into the Act merely for the purpose 
of classifymg the enactments They constitute an important part of the Act 
itself, and may be read not only as explaimng the sections which immediately 
follow them, as a preamble to a Statute may bo looked to, to ezplam its en- 
actments, but as affording a better way to the construction of the sections 
which follow than might bo afforded by a mere preamble (6) 

Legislative definitions or mtorpretations, being necessanly of a very gene- 
ral nature, not only do not control, but are controlled by, subsequent and 
express provisions on the subject matter of the same definition , they are by no 
means to be stnctly construed ; they must yield to enactments of a special 
and precise nature, and, like words m Schedules, they are received rather as 
general examples than as overruling provisions (7) The effect of an interpre- 
tation-clause IS to give the meaning assigned by it to the word interpreted in 
all places of the Act m which that word occurs , wherever that word appears 
it must, unless the contrary plainly appear, be understood in accordance with 
’ • ‘ ’ ‘ ’ ise But it IS by no means 

' defined shall have annexed 

• ^ • to it bv any other Act of the 

Legislature (8) "Whero a dcfimtion “includes” certam persons or thmgs, it 
does not, therefore, necessarily exclude other persons and tlungs not so included ; 
for when a defimtion is mtended to be exclusive, it would seem the form of 
words (as in the defimtion of “ fact ”) 13 “ means and includes ”(9) Where a 
■ ’ • • ' ' . ' ’ acquired a special techmeal 

i de fining clause w the Act, 


(1) In the matter of Rudolf SloHman, 
39 C, 164 (1911) 

(2) Sec Lekhraj Kuar v Mahpal Singh, 
7 I A 70 (1879) . 5 C, 754 , 6 C L B 
593 , also Collector ef Gorakhpur v Palak 
dhan Singh, 12 A, 11, 12 19. 20 34, 35 
43 (1889) This section id effect pro 
hibits the einploynient of any kind of evi- 
deace not specifically authorised by the Act 
itself R V Abdullah 7 A, 399 (1885) 
(but see also tb , p 401) Muhammad 
Atlahadad V Muhammad Ittnatl, 10 A., 
235 (1888) , R V Pttamber Jena 2 B, 
64 (1877) 

(3) R V Ashooiosh Chuckerbutty, 4 Cn 
491 (1878) Per Jackson. J 

(4) R V Rartiek Chunder, 14 C, 721, 
758 F U (1887) 

(3) hlaxwell on Sufufes. 6tb Ed 92 


(6) Eastern Counties, etc, Companies 

V Murnage 9 H L C 41, DvJorka 
noth Chaudhuri v Tafesar Rafiaman 
Sarkar, 44 C 267 (1917), Woodroffe, J 

(7) Vda Begam v Imam ud din, 2 A, 
74 86 (1878) , Dwarris on Statutes 2cd 
Ed (1848) 509 R v Justice of Cam 
bndgeshire, 7 A & E , 480, 491 

(8) Uma Churn v Ajadanissa Bibee, 
12 C 430, 432 433 (1885) , see also R 

V Ashootesh Chuckerbutty, A C, 492 
(1878) 

(9) R V Ashootosh Chuckerbutty, A C., 
493 (1878) 

( 10 ) Euefttnaboye v tuIJoobhoy \fofi- 
rAmirf 5 M I A, 234 (1852) , Futte’ 
shangji Janantsangji v Dessai KuUtan 
raiji. 21 W R. 178 (1874) 
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The wrds of the section are not limited to the Illustrations given Illus- illustra- 

p]am meaning of the section tlons 
re the effect would be to curtail 
would confer (1) Illustrations, 
form part of the Acts and are 
nerely go to show the mtention 
er respects they may be useful, 
proMded they are correct (2) The practice of looking more at the Illustrations 
than at the words of the section of the Act is a mistake The Illustrations are 
only mtended to assist m construing the language of the Act (3) 

It has been held in Ungland that margmal notes are no part of sections so Marginal 
as to throw bght upon questions of construction and that they ate merely I^otes 
abstracts of the clauses intended to catch the eye and to make the task of refer- 
ence easier and more expeditious (4) As regards Indian Acts there appears 
to have been «ome difference of opinion In the undermentioned case(5} the 
Court was disposed to think that such notes might be used for the purpose of 
interpreting Indian Acts, the State Pubbcation of such Acts being framed with 
marginal notes In a subsequent case(6) Pethtram, C J , referred to the 
marginal notes to a 5, Act XXI of 1870, and s 149, Act V of 1881, and said that 
although the marginal notes were not any part of the Act, they did indicate 
the object of the sections , and in a later decision(7), it was said with reference 
to 8 147 of the Criminal Procedure Code — ‘ The only leference to easements 
IS ID the marginal note, which is no part of the enactment , hut c\ en the marginal 
note does not lestnct the application of the section in the manner suggested ” 

In both of these cases the Court, while hotdms that margmal notes formed no 
part of an enactment, appear to have refeirea to the same on the question 
of construction In, however, the latest reported decisions the Court held 
that margmal notes did not form part of the section and could not bo referred 
to for the purpo<o of construing it (8) 

General observations on this matter are contained in the Introduction to Oeneral 
which the reader is referred The modern general rule is that Statutes must 
be construed according to their plam meaning, neither adding to, nor subtract * 

mg from, them (9) The Court will put a reasonable construction upon an 
Act, and will not allow the strict language of a section to prevent then giving 


(1) hoilash Chunder V Sonaluit Chun 
7 C 13’ 135 (1881) , s. c 8 C L R 
283 E-remfla tlluslrant non resinngunt 
legem Co Litt 24 (a) 

(2) Aflwflt Ram v Mehtn Lai 1 A 
487 495 496 (1877) see also Dubey 
Sahai \ Ganeshi Lai lA 34 36 (1875) 

(3> SI atkh Oined v Nidhee Ram 22 
W R 367 (1874) tee also R v Rahimat 

1 B 147 155 (1876) Soorjo Naratn % 
Btssambhur Singh 23 W R 311 (1875) 
Cujju Lall V Falteh Lall 6 C 171 185 
187 (1880) [illustration referred to to 
show meaning of word in s 13 posi] R 
^ Chidda Rhan 3 A 573 575 (1881) 
(id) 

(4) Wilberforce 293 214 Maxwell 

6th Ed 76 , Hardcastle 3rd Ed 205 
Cfojdon V Green 3 C P 511 Suflon \ 
Sutton 22 Ch D 5ll (1882) correcting 
dictum in In re Venour's Settled Ettates 

2 Ch D 522 525 

(5) Rameshar Prasad v Bhtkan Harain 
20 C 609 (1893) fer Pigot J at p 62<t 

(6) Administrator General Bengal v 


Preit Lall 21 C 758 (1894) 

(7) DuNt Mullah v Haittay 23 C 55 
59 (1895) 

(8) Piinardeo Narain v Ram Sarvp, 2S 
C 858 (1898) TIaMuran Batra/ v Rat 
Jagatpal 8 C \\ N 699 (1904) s c 

6 A 393 

(9) Maxwell 2 <7Krrr6ii//aA Sirkar v 

Mohm Lali 7 C 127 (1881) when the 
terms of an Act are clear and plain it is 
the duty of the Court to give effect to it 
as It stands Plilpoit \ St Georges 
Hasp tal 6 H L, Cas 333 , Bu.loor 
Ruheem y SI umsoonnxssa Begum 8 \\ R 
P C 3 12 (1867) s c 11 M 1 A 
551 604 R V Bal Krishna 17 B 577 
578 (1893) but many cases may be quoted, 
in which m order to avoid injustice or 
absurdit} words of general import ha\e 
been restricted to particular meanings i5 
578 Bamasoonderee \ Vemer 13 B L R, 
193 (IS 4) Hells ■<. L T tc S Rj 
Co S Ch D 126 130 Postern 

Conttes etc Companit \ Murrtage 9 
H L C 32 36 
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CONSIRUCTION 


It such » construction (1) In considering tho rules of evidence it is necessary 
to look to the reason o! the matter (2) A construction effecting a most 
important departure from the En g lish x^e of evidence was considered in the 
under mentioned case (3) Whatever be the meaning of a word m one portion 
of a section, the meaning of the same word in another portion must, according 
to the principles of construction^ be the same (4) The meaning of a word may 
be ascertained by reference to the words with which it is associated, and its use 
' ’ ‘ , and to its allocation m 

A construction making 
iclusion on a question of 

construction, it is relevant that the Indian Evidence Act was passed by tlie 
liCgislature under the direction of a skilled lawyer that the construction of 
the Act 19 marked by careful and methodical arrangement , and that many of 
the more important expressions used in it ate plainly mterpreted It would 
be wholly inconsistent with the plan of such an enactment that a specific rule 
contained m one part of it should at the same tune be contained in or de 
ducible from, one or more other rules relating apparently to topics quite distinct 
which rules should be at the same time so expressed as to include not merely 
the specific rule in question, but ato matters which that rule taken bj itself 
would specifically exclude ’(8) A construction may be adopted by reference 
to the entirctj of a section and also to other sections (9) The word “may” 
in a Statute is sometimes, for the purpose of giving effect to tlie mtention 
of the Legislature mterpreted as cq^mvalent to must ’ or ‘ shall,’ but 
in the absence of proof of such intention it is construed in its natural and 
therefore m a perrmssiieand not in an ohligatorj sense (10) It is not for a 
Civil Court to speculate upon what was m the mmd of the Legislature in 
passing a law but the Court must be bound bv the words of the law 
juiciallj construed (11) The intention of the Legislature must be ascertained 


(1) Gwccbullch Si'kar v Mchun Loll, 
supra 130 as to latent proposi ions of 
law see Leman v Damodaraya 1 M 
1S8 (187^) 

(2) Lall v Faleh Latl C C 171, 
182 (1880) All rules must be con 
strued with reference to their object 
f'tr Erie J in PI elf's \ Prev 3 E & D, 
441 So also Couch C J m Beharce Lall 

V Kaiwnce Soondaree 14 W R 319 320 
(18 0) in dealing with the subject matter 
of s 92 post said in appljmg the rule 
we must alwajs consider what is the reasoo 
of Jt 

(3) Ronchoddas hrishnadas t Dopu 
Aor/ior 10 I! 439 442 (1886) , Cujiu Lall 

V Fatteh Lall supra 189 (intention to 
depart eniirelj from English rule) , Pro 
lhaharblat v Vtsl ambbay Pandit 8 B 
313 3-’l (1884) R ^ Copal Doss 3 M 
271 279 283 (1881) [construction from 
consideration of alteration called for m 
English Law of Evidence tb 2791 See 
remarks of Lord Herschell as to tbe inter 
pretation of codes in Bcnit o/ England \ 
I’agl a> o Brothers L R App Cas (1891) 
107 at pp 144 I4S , Cited ante in Intro 
duction 

(4) Collector of GorakI pur i Palakdl art 
Singh supro 14 so with reference to ss 
26 and 80 of this Act the Court in R v 
Aog/o Rala 22 B 235 238 (1896) ob 
*er\ed that it woull le imreasonalle to 


bold that the Legislature used the same 
word m diHerent senses in the same Act 

(5) C«//ii Lall V Fatteh Loll supra 
166 18/ 

(6) In re Pjari Loll 4 C L R S04 
506 (1879) 

(7) Gujju Loll \ Fatteh Loll supra 
183 In re fyart Lall supra 506— SOS 
Alangafnon;ori Dabce \ Sana iioni Dobee 
8 C 637 640 642 (1882) , [no clause 
sentence or word shall be superfluous 
void or insignificant] 21/o/ier Sheikh v 
/? 21 C 399 400 (1893) 

(8) Gujju Lall \ Fatteh Lall, supra. 
183 184 

(9) In re Asgor Hooscin 8 C L R 
125 (1880) 

(10) Dell I and Laiidon Bank v Orchard 

3 C 47 (1877) sec also R v Aloo Paroo 
1 M I A 488 49’ 493 (1847) Aiiund 
Chunder \ Pi nchoo Lall 14 W R, F B 
33 36 (1870) s c S B L R 691 699. 
lulus V Bishop of Oxford L K 5 App 
Cas 214 Ram Dayal \ Modan Mohan 
21 \ 432 (1899) 

(11) Mohesh Chunder v Madhub 
Chinder 13 \\ R 85 (1870) , Cranford 
\ Spooner supra 187 , Biislur Rahcem 
V Shumsoonittssa Begum supra 12 
Eortrrn Counties etc Conpanies v Mur 
nage supra 40 [judicature trespassing on 
province of Leeislature] 
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from the words of a Statute and not from any general inferences to be drawn 
from the nature of the objects dealt with by the Statute (1) The Court 
knows nothing of the intention of an iVct except from the words in which it 
i« expre«'cd applied to the facts existing at the time (2) In case of doubt or 
difficulty o\ er the interpretation of anv of the sections of the Evidence Act, 
reference for help should be made both to the case law of the land which 
exi«ted before the passing of the Act, and also to juristic principles, which 
only represent the common consensus of juristic reasoning (3) When the rules 
of exclusion and the exception to them arc definitely laid down, the exception 
IS not to be extended to cases not properly falling within it (4) ^Vhe^e a clause 
in an Act which has received a judicial interpretation is re enacted in the same 
terms the Legislature is to be deemed to have adopted that interpretation (5) 
It IS an clementarj rule of construction that a thing which is within the letter 
of a Statute is not within the Statute unless it be also within the meaning of 

T, t » • • . , . , 


a subsequent Statute on the same branch of the law it is perfectlj legitimate 
' ' ‘ ’ ’ • ’ ^ » he under mentioned ca«e(9) Lord 

perfectly cleat that in an Act of 
ts any more than there are such 
IS having a greater retrospective 
action than its language plainly indicates (10) When an Act does not expressly 
purport to supersede an earlier one, it should be interpreted «o as to avoicl 
conflict with it if possible (11) 


(1) Sanak Ran v Melunx Lai! 1 A, 
496 ^upra Fordyee v Bfidges, 1 H L 
Cas 1 4 

(2) Jb Lagan v Couricv.-n 13 B«av, 
22 and see Cranford v Spccncr supra 
187 188 per Lord Brougfaam as to cases 
dealing with tfae intention under this Act 
sec eg Ciijjii Lall v Fatteh Lall supra 
181 In re Pyart Lalt supra 508 Fram/t 
y Mehansinij 18 B 263 278 279 (1893) 
[identity of language used in section with 
that employed in Taylor on LvJ R v 
Copal Doss supra 

(3 1 Colleetor of Gorakhpur v Palak 
dharx Sixigh supra 37 38 

{4> R \ fora Dasji 11 Bom H C R 
242 (1874) 

(S) Re Campbell S Ch App 703 cf 


followios sections of this Act with those 
of Act II of 1855 —16 32 37 57 81, 83 
84 118 120 123 124 126 129 131 162 
167 and 25 26 27 with ss 148— ISO Act 
XXV of 1861 

(6) R V BatKnshno 17 B 577 (1893) 

(7) R \ Stlaraxn ytlhal 11 B 658 
(1837) 

(8) Cotleelor of Sea Customs s P 
Chilltambaram 1 M, 114 (1876) 

(9) Dui^r of Dcvonshxre v O Connor 
L R 2t Q B D 478 

(10) ilutxihoorx Bibt v Akel Mahmud 
27 C L J 316 (1913) Budhu hotr v 
Hafis Husaxn 28 C L J 274 (1913) 

(11) Ron^acherja \ Dasacharya 37 B 
231 (1913) 




PART I. 


REIiEVA^CY OF FACTS. 


CHAPTER I. 


Prehmijtahy. 


Short Title. rpjjjg mftv be called “ The Indian Evidence Act, 

ment°of°Act' 1872.” It extends to the t\hole of British India, and applies to 
Extent of ^11 judicial proceedings in or before any Court(l), including Court- 
Martial, ” other than Courts-Martial convened under the Army 
. Act” (amended by Act of 191 D) but not to affidavits 

I presented to any Court or Officer, nor to proceedings before nn 
f Arbitrator ; 

1 and it shall come into force on the first day of September, 

i 1872. 

COMMENTARY. 


Extent of 
Act 


tone 
SCO 5 
wbic 
Bnti 


♦a *1 a ttKaIa rA ** TnrllQ ..tImaU 


♦1 A 

lOW 


its, 

of 

(3). 


Provinces Tarai (5) The Act has abo been declared to bo m force m Upper 

. ii_ iVA ci.~~ c*.A*An/«> . ... ♦i.A Bistnct of Arakan(7) 

1 C 7 Terntones(9 ) ; m the 
. • • ■ and has been applied to 


(1) Defined «n s 3, fcff/ As to the 
meaning of ' judical enquiry" and 
"judicial proceeding' see R v Tulja. 12 
B, 36, 41, 42 (1887) , Atchayya v Can 
goi^a. 15 M . 138, 143 (1891) , Cr Pt 
C ode, s 4 (m), Jlayne's CniBinal Law of 
India, 1896, 4th Ed, pp 372*379, R v 
Price LR.6Q B,4l8,/fv Cholam 
Itmail, 1 A, 1, 13 (1875) 

(2) See Act X of 1897; Act I of 1903. 
and Act X of 1914 

(3) t Acts XIV and XV of 1874 As 
to Act XIV of 1874 (Scheduled Districts) 
see Act XXXVIII of 1920. Act 11 of 
1893 and earlier amending Acts As to 
Act XV of 1874 (Laws Local Extent) 
tee Act 1 of 1903 and earlier amoidiiis 


Acts, Bengal Act 11 of 1913, B & O Act 
I of 1913 

(4) Gazette ef India, Oct 22 1881, Pt. I, 

p 504 

(5) lb. Sept 23, 1876, Pt I, p Su3 

(6) Act XIII of 1898, s 4 [Burma 
Code Ed, 1898 p 364], and Act IV of 
1909 

(7) Reg I of 1916, s 2 

(8) Reg II of 1913 s 3, Regs VIII & 
IX of 1896; Reg II of 1919 (Baluchisun). 

(9) Baluchistan Agency Laws Law, 
1890 s 4 fih , P 137) 

(10) Reg III of 1872 as amended hy 
Reg III of 1899, s 3 

(11) Reg III of 1913, s 3 
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S. 1.] 

certain Native States m India or places therein The Act has been made apph 
cable by Her Majesty m Council in ceitam places beyond the bmits of India for 
the purposes of cases in which Her iMajesty has jurisdiction and has been adopted 
by certam Native States of India as their law 

In the Appendix will be found a complete list revised by the Legislative 
Department of the Native States in India or places therein to which the Indian 
Evidence Act (I of 1872) has been applied by the Governor General in Council 

The Act only apphes to Native Courts Martial (1) In the case of Euro Courls- 
pean Courts Martial, a Court Martial is not, as respects the conduct of its pro 
ceedings or the reception or rejection of evidence or as respects any other ^ourts""^ 
matter or thing whatsoever, subject to the provisions of the Indian Evidence 
Act The rules of evidence to be adopted in proceedings before such Courts 
Martial shall he the same as those which are followed in Civil Courts m Eng 
land (2) This la therefore an exception to the general rule that the lex fan 
determines the law of evidence {vide post) Tbe Act is (subject to such modi 
fication as the Governor General m Council may direct) applicable to all pro 
ceedings before Indian Marme Courts (3) 

The Civil Procedure Code regulates the matters to which affidavits must Affidavits 
be confined These are such facts as the deponent is able of bis own know 
ledge to prove, except on mterlocutory apphcations on which a statement of 
hia belief may he admitted, provided that reasonable grounds thereof bo set 
forth (4) The exception here mentioned docs not apply to any proceeding 
whj ' • ’ ' ’es the rights of the patties (6) 

In vidence given on information 

and at so short a notice (6) So 

too, in interlocutory proceedings cross-examination will not bo allowed on ail 
davit because it would defeat the object of the whole proceeding? which is 
despatched (7) The costs of every affidavit unnecessanlv setting forth matters 
of hearsaj or argumentative matter or copies of or extracts from documents, 
are (unless the Court otherwise directs) payable by the partv filing the same (8) 

The safeguards for truth in affidavits are the provisions for the production of 
the witness for cross exammation(9), and the provisions of the Penal Law 
relating to the givnng of false evidence (10) 

Proceedings before arbitrators arc regulated by the Civil Procedure Arbitration 
Code (11) As an arhitiatoi is not in procedure bound by technical rules of 
Court and is appointed to give an equitable award(12) so also be is unfettered 
by technical rules of evidence, and it is not a valid objection to an award that 


(1) Undtr Act V of 1869 Repealed by 
Act VIII of 1911 

(2) 44 &. 45 Vic cap 58 ss 127 A 
12S V also ss 163 — 165 (Army Dis 
cipl ne and Regulation Act 1881) 

(3) Act XIV of 1887 s 68 V ot 
1898 Wll of 1898 I of 1899 

(4) Ci^ Pr Code O XIX r 3 (1) 
p 851 see Whitley Stokes 33 Cr Pr 
Code s 539 In the matter of the pet t on 
of /fuvjr ChuMcfro 14 C 653 On e\i 
dence bv affdaMt, t Powell Ev 9th Ed 
695—697 Best Ev !§ 101 118 12l e» 
«<7 Taylor Ev 9 1394 el seg Legal 
Remembrancer \ l/adal Chose S B 41 
C 173 (1914) A statement on informa 
t on and bcl ef is not admissible m a 
case of contempt of Court 

(5) r Ibert y Endean L R, 9 Ch 
Dn 250 Tijlor Ev I 1396 B 


(6) Gtlbert v Endean L R 9 Ch Div 
259 at p ■»66 per Jessel M R see also 
Chard V Jervis 9 Q B D 178 180 

Bonnard v Ferryman (1891) 2 Ch 269 
le J L VoHttg Manufacturtnff Co (1900) 

2 Ch 753 and Lvmley v Osborne 
(1901) 1KB S3’ 

(71 C \ Pr Code supra 

(8) Civ Pr Code O \1\ r 1 ’ p 
S50 

(9) O XIX 

(101 Penal Code Cb M 
(II) Civ Pr Code The Second 
^chednle pp 1463 — 1474 

(121 Reedoy Kristo v Puddo Loehun 
1 \\ R I’ (18641 But as to stamp see 
now Act II of 1899 ss 33 34 (See also 
the various prov ncial laws passed m 1922 
the taw IS in Bengal contained m Beng 
Act II of 1922) 
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the arbitrator has not acted in Btnct conformity to the rules of evidence (1) 
The word “ Court ” in this Act docs not include an arbitrator (2) Though 
the Act does not apply to proceedings before nn arbitrator, yet the latter must 
not receive and act upon evidence or decide upon grounds which render his 
award utterly unfair or worthless He must not import his own knowledge 
into a case or base his decision upon information obtained otherwise than from 
the evidence submitted to him by the parties to the cause Where on the face 
of an award it appeared that the arbitrator principally relied on an admis 
Bion (3) which he alleged was made to him by the defendant when a former suit 
between the plaintiff a mortgagee and the defendant was pending, and the 
arbitrator further stated that he rehed on cnqmries made by him before the 
reference to arbitration, and that he made further enquiries since the reference 
not Btatmg of whom these different enquiries were made, and not seeming to 
haae taken evidence and ezamined witnesses m the ordinary way, it was held 
that he acted improperly in importing the previous enquiry alleged to have 
been made by him, and was qmte wrong in relymg on what ho called adims 
6ions, made to him by the defendant m the former proceedings, and that an 
award based upon such a foundation was utterly unfair and useless (4) 
An arbitrator not receive affidavits instead of mo roce evidence when he 
13 directed to ezamme the witnesses on oath He must not make his award 
’ ' ’ ’ ' * , or having allowed the party leasonablo 

He must not, contrary to the principles 
or a party privately, or m the absence 
of hi3 opponent, unless the irregularity be waiwd by the patties If the arbitra- 
tor proceed, cx jiartc, without suflBcient cause, or without giving the jiarty 
absenting himself clear notice of his intention so to proceed, the award will be 
avoided So likewise if he refused to hear the evidence on a claim within the 
scope of a reference on a mistaken supposition that it is not within it , but not 
if he enoneously reject admissible, or reeeiie inadmissible, evidence His 
refusing to hear additional evidence tendered when the whole case is referred 
back to him by a Court is fatal, but not so when the award is sent back with a 
new to a particular amendment only bemg made (6) The rule of law which 
excludes commumcations made “without prejudice ” is as binding upon arbi 
trators as upon Courts of Justice, notwithstanding the first section of the Evi 
denco Act, and an arbitrator is wrong m rcccivmg and acting upon such a 
commumcation (6) As much as possible the arbitrator should decline to receive 
private commumcations from either btigant respecting the subject matter of the 
reference Except m the few ca®es where exceptions are unavoidable, as where 
the arbitrator is justified in proceeding ex parte, both sides must be heard and 
each in the presence of the other (7) Refusal by an arbitrator to call witnesses 
produced by cither party amounts to judicial maconduct (8) Lastly, arbitrators 
ought only to take such evidence as is required by the terms of the agreement 
referring the question in dispute to orbit-atioa (9) 


(1) Sut’t'u > Ccvsrtda Chariar, 11 M 
87 (1887) 

(3) S 3 Posi 

(3) As to the use of evidence in a 
subsequent suit of admissions by parties 
m a former arbitration see Hurvnalh 
Sircar v Prconalh Sircar, 7 \V R 249 
(1867) and Haiti to ss 17, 18 33 poit 

(4) Konhye Chand v Ram Chander, 24 
R 81 (187S) 

(5) Russell on The Poiier and Duly of 
an Arbitrator, 4th Ed p 646 cited and 
•dopled in Gunga Sahoi v Lekhraj Siugk 


9 A 264 265 (1886) Curselji hhambatta 
V Crtrtdcr 18 B 299 (1894) [arbitrator 
ought not to receive evidence from one 
side in the absence of the other] 

(6) Hoitord V IVilsoii 4 C p 231 
(1878) See s 23 pan 

(7) Russell op cit pp 181 and 182, 
Cited and adopted in Gunga S^hoi \ Lekh 
raj Singh 9 A 565 (1886) 

(8) Rughoobur Doyol v ifatna Koer, 
12 C. L R 564 (1883) 

(9) Krishna Kanta v BiJya Sundaret 
2 B L R App 25 (1869) 
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2. On and from that day the follojvriug la^vs ‘’hall be re-' 
pealed : — 

1 All rules of Evidence not contained in any Statute, 

Act or Regulation in force in any part of British 
India ; 

2 All such rules, laws and regulations as have acquired ^ 

the force of law under the 25th Section of thc^j 
“ Indian Councils Act, 1861 ”(1), m so far as they 
relate to an} matter herein provided for ; and , 

3 The enactments mentioned m the schedule hereto, to 

the extent specified m the third column of the said 
schedule 

But nothing herein contained shall be deemed to affect any hepeai 
provision of any Statute, Act or Regulation m force m any nart * 
of British India and not herebj expressly repealed * ‘ 

See Inlroducltoit and iiotcf on Preamble 

3. In this Act the following words and cxpicssions are used 

in the following senses, unless a contrary intention appears 
from the cont8\t — j 

“ Court ” include® all Judp3(2) and Magi3trates(3), and ' court 
all persona, except arbitrators, legally authorized to take evi | 
dence 

8 1 (Proceedings before Arbitrators) s 3 ( Etulenee ) 


Repeal of 
Enact- 
ments 


COMMENTARY. 

See notes lo Prcand>le 

The definition of Court is framed only for the purposes of the \ct it«elf Court 
and should not be extended bejoud its legitimate scope Sjiecnl laws must bo 
confined m their operation to their special object (4) The definition is not meant 
to be exhaustive (5) The word means not only the Judge m a trial b) a Judge 
•- I 1 V .1 T j 1 jyjy jgj Y Commissioner is a person 
berefore the provisions of the Vet will 
under the Civil or Criminal Procedure 
an entiuiry under the Bcnj,al Land 


(1) 24 & 25 Vic cap 67 Clause (2) 
repeals rules relating to e\idence enacted 
in Non Regulated Prov nces prior to 
this Statute ind which acqu red the force 
of Lav un ler the 25th sect on thereof 

(2) Penal Code s 19 General Clauses 
Act 

(3) Cf General Clauses Act Cr Pr 
Code s 3 

(4) R \ Ttija 12 B 43 (18S7> 
Alton n Central \ Moore L R 3 Ex 
Ui\ 276 R V Ran Loll 15 A 141 


(1893) but see Aid ayya > Cangayia 
15 M 13S 144 147 148 (l'=9n and lo 
re SardI art Loll 13 B L R App 40 
(1R"4) s c 2'» W R Cr 10 

(5) R \ Aslootosh Chackrrbutli 4 C. 
4h’< 493 (1878) 

(6) lb 490 

l7) C Pr Code O V\\ I r 1—10 
rp 10®S— 1097 Cr Pr Code ss. 503— 
SOS see also Aichayya \ Cangayya 

jra at p 147 
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[s. 3. 

Registration Act, for the purpose of legistenng the names of rival claimants is a 
Court •within the meaning of this Act and the enquiry held by him is a judicial 
enquiry (1) 

“ Fact ” means and includes — 

1 Anj thing, state of things, or relation of things, cap* 

j able of being perceived by the senses , 

2 An} mental condition of which any person is conscious. 

Illuslrattons 

(а) That there arc certain ohjecta arranged lA a certain order in a certain place is a 

fact 

(б) That a man heard or saw something is a fact 

(e) That a man said certain words is a fact 

(d) That a man holds a certain opinion has ^ certa n intention sets in good faith 
or fraudnlently, or uses a particular word m a particular sense nr is or was at a specified 
t ime conscious of a particular sensation » a fact 

(e) That a man has a certain reputation u a fact 

a 3 (77<leia»</aet ) s 3 {Fact tn tssue } 

COMMENTARY 

The first clause refers to external facts the subject of perception by the five 
“best marked’ senses, and the second to internal facts tbo subject of con 
sciousncss(2) , (a), (5) and (c) arc lUustratioos of the first clause (d) and (e) 
of the second Facts are thus (adopting the classification of Benth&m)fS) 
either pAysicuf, eg, the existence of tnsible objects, or psychological, eg, the 
intention or ammus of a particular individual in doing a particular act The 
latter class of facts are incapable of direct proof by the testimony of witnesses , 
their existence can only be ascertained either by the confession of the party 
who«e mind is their scat or W presumptive inference from physical facts (4) 
This constitutes their only difiercnce ‘WTien it is affirmed that a man has 
a giaen intention, the matter affinned is one which he and only he can per- 
ceive , when it 13 affirmed that a man is sitting or standing the matter affirmed 
IS one which may he perceived not onlj by the man himself but by any other 
person able to sec and favourably situated for the purpose But the circum 
stance that cither event is regained as being or as having been, capable of 
being perceived by some one or other, is what we mean and all that wo mean, 
when we say that it exists or existed, or when wo denote the same thmg by 
calhng it a fact The word ‘ fact ’ is sometimes opposed to theory, sometimes 
to opimon, sometimes to feeling , but all these modes of using it are more or 
less rhetorical ”(5) Facts may abo be either eients or slates things By on 
“ event ” is meant “ some motion or change considered as having come about 
either m the course of nature or through the agency of human will , ” in which 
latter case it is called an ‘ net ” or ** action ’ The fall of a tree is on “ event 
the existence of the tree is a “ state of things ” both ore alike facts (6) The 
rcmaming division of facts is mto positive or ajffirmattie niid negalite The 
existence of a certain state of things is a positiv e or affirmativ e fact — the non 
existence of it is a negative fact “This distinction unhke both the former, 


(1) Rana Siitgh V Harakdltart Stngh 
*7 r c 710 

(2) Stfrh Introd 19 — 21 Korton Ev 
93 Slepb Dig Art. 1 Fact is any 
thing that is the subject of testisnony 
Ram on Tacts 3 


(3) 1 Benth Jud Ev 45 
(41 Best Ev 6 7 

(5) Steph Introd 20 21 

(6) Best Fv 7 1 Benth Jud. Ev, 

47 48 
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does not belong to the nature of facts themselves but to that of the discourse 
which we employ in speaking of them ’ (1) ‘ JIatter of fact has been do 

fined to be anything which is the subject of testimony , “ matter of law, is 
the general law of the land of which Courts will take judicial cognisance (2) 
The fact sought to bo proved ot fadum jtnifanium is termed the pnncipal 
fact the means of proof or the facts which tend to establish it ‘ evidentiary 
facts ”(3) 

One fact is said to be relevant to another when the one is 
connected with the other in any of the waj s referred to m the 
provisions of this Act relating to the relevancy of facts (4) 

The expression “ facts in isaue ”meansand includes — 

any fact from which, either bj itself or m connection with 
other facts, the existence non existence nature or extent of anj 
right, liability or disabilitj , asserted or denied in anj «uit or 
proceeding, necessaril) follows 

Explanation — Whenev er, undei the provisions of the law 
for the tune being m force relating to Civil Procedure, any Court 
records an issue of fact, the fact to be asserted or denied in the 
answer to such issue is a factm issue (5) 

4 IS accused of tlie murder o{ At his trial the (olloniag ftets maj be n issue — 

That A caused B i death 

That A mteuded to cause B » death , 

That A had received grave and sudden provocation from D 

That 4, at the tune of doing the act which caused Bt death uas by reasun of 
uusoundness of mmd mcapable of knowing its nature 

8 3 ( Fact ) 

COMMENTARY 

‘Relevant in this Act mean*? it has been said admi3*sible (G) Facts 
mav be related to rights and Labilities m one of two ways — (a) Thev may 
by themselv cs or m connection with other facts 
that tbo e'sistenco of the disputed right or liab 
from them From the fact that A is the eldest 

sity the inference that A is bv the law of England the heir at law of B and 
that he has such rights as that «itatus involves From the fact that A caused the 
death of B under certain circumstances and with a certain intention or know 
ledge, there arises of necessity the mfcrcnce that A murdered B and is 


(1) 1 Benth Jud Ev 49 Best Ev 

(2) Best Ev 19 

(3) 1 Benth Jud Ev 18 ef Stepli 

D g Art 1 Steph Intro 19—21 
Best Ev 6 7 19 Norton E\ 93 

Coodeve Ev 4—16 

(4) See ss 5—55 f'ost Steph Dig 
P 2 Rele ant cognate expressions 
occur n ss 8 13’ 3’ cl (8) 155 147 
14* 153 the expression irTele%ant oc 


cursinss 24 ’9 43 5> 54 163 \Vbtl»> 
Stokes SSI 

(5) Cis Pr Code O \I\ rr 1—7 
pp 813— S’2 The express on facts (or 
fact ) in issae occurs in ss 5 6 7 8 9 
II 1 31 ill (if) 33 36 43 questions 
in issue s 33 matter in issue s 

132 VVbitle) Stokes SS** 

(61 Lal» Eatlimi \ S^ied Ha der 3 
C W N ccKsii (18*9) fer Lord Hob- 


Relevant • 


Facts in 
issue 


Relation of 
facts to 
rights and 
liahitities 
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FVIDEKCE 


] S. 3. 


• Docu 
ment ’ 


liable to tlie punishment provided by law for murder Facts thus related to a 
proceeding maj be called facts in issue, unless their existence is undisputed — 
(i) Facts which are not themselves in issue in the sense above explained, may 
alTcct the probability of the existence of facts in issue and be u«ed as the 
foundation of inferences respecting them , such facts are desenbed in the 
E\ idonce Act as ^cle^ ant facts (1) All the facts with winch it cm m any event 
be necessar) for Courts of Justice to concern themselves, are included m these 
tuo classes ^\hat facts ate in issue m particular cases is a question to be 
determined by the substantive law, or in some instances by *hat branch of the 
law of procedure which regulates the forms of pleading, Cml or Cnmmal ”(2) A 
judgment must he based upon facta declared by tins Act to be ^ele^ant and 
duly proacd (3) 

“ Document ** means any matter expressed or described 
upon any substance by means of letters, figures or marks, or by 
more tbnn one ot those means, intended to be used, or whicli may 
be used, for the purpose of recording tliat matter (4) 


‘ E\i- 
ikncc 


iknci 


e 3 {Document produced for tnfjxelion of Court) 

JKiutrakone 

A writing IS a document , 

tVorda printed, lithographed or photographed are documents 

A map or plan is a document. 

An inscription on a metal plate or atone is a document 

A caricature is a document 

“ Evidence ” means and includes — 
j 1. All statements lylucb the Court permits or requires to 
bo made before it bv witnesses, m relation to matters 
of fact under enquiry such statements are called 
oral evidence 

2. All documents produced for the inspection of the Court 
such documents are called documentary evidence (6) 

Ch IV (OralEitdenet) as 62, 64 165 (Primary EvuUnet) 

Cfa V {Doeumenlart/ Eindence) as 63, 65 66 (Secondary i?ii<fence ) 

a 60 {Direct Evidence ) 

COMMENTARY. 

The word “ evidence ” as pmecally employed la ambiguoua {a) It aome 
times means the words uttered nnd things exhibited by witnesses before a 
Court of Justice , (t) at other times it means the facts proved to exist bj tiiose 
words or things, nnd rcganled ns the groundwork of inferences as to other 
facts not so pro>cd , (c) again it is sometimes used as meaning to assert that 
n particular fact is relevant to the matter under enquiry (6) The word in this 


(1) For example of a fact in issue and a 
releiatit fact see Kaung Hla Pru v Son 
Pfl i 3 L B R 90 

(■’I Slcph Introd 12, 13 cf Coodeve, 
Tv JI6 el seq , Best Er, 20 , Steph 

1>>B 2 

(3) S 165 post 

(4) Cf Iinal Code s 29 

(5) Sieph tntrod 3 ih D g Art I 

\ 


The expression Documentiry Evidence 
occurs only m the headings to Chapters V 
and \I Whitley Stokes 852, as to oral 
exidence v post ss 59 60 91, Expl (3) 
119 44 Cxpl The meaning of the term 
IS not confined to proof before a jud cial 
tribunal , 5rinitar<i v R, 4 M 395 
(1881) 

(6) Steph lotrod , 3, 4 
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Act 13 used iQ the seuso of tlie first clause As thus used it signifies only the 
visUumeJils means of winch relevant facts are brought before the Court 
{iiz , witnesses and documents), and by means of which the Court is convinced 
of these facts (1) 

Instruments of evidence or the media through which the evidence of facts, 
either disputed or required to be proved, is conveyed to the mind of a judicial 
tnbunalha\ebeendi%ndedaiito — (a) witnesses , (b) documents , (c) real evidence , 
includmg evndencc furmshed by things as dirtmgmshed from persons, as well 
as e^^dence furmshed b}’ persons considered as things, i c , in respect of such 
properties as belong to them in common with things (2) 

This real evidence may be {«) reported, or (b) immediate (3) C] (a) pro- 
perl} falls under the first class of instruments (witnesses) Cl (b) describes 
that limited portion of real evidence of winch the tribunal is the original per- 
cipient witness , c <7 , where an offence or contempt ts committed m presence 
of a tnbunal, it has direct real evidence of the fact (4) The demeanour of 
witnesses(5), the demeanour, conduct and statements of particsfG), local m 
aestigation by the Judge(7), a view by jury or assessors(8), art all instances of 
real e\’ideucc Cl (b) thus also includes material things other than documents 
produced for the inspection of the Court (called in the Draft Bill material 
evidence”), eg, the property stolen, models, weapons or other things to be 
produced m evidence and which are required to bo transmitted to the Court of 
Sessions or High Court (9) This real evidence ” does not form part of the 
definition of “ eaidence ” giien in the Act, inasmuch as the Court is m all cases 
the original percipient witness , and further in the case of material evidence 
in so far as it is spoken to by witnesses(lO), it falls properly under the first 
class of instruments The things so produced arc relevant facts to be proved 
bj ‘ evidence," t c , by oral tcstmiony of those who know of them (11) The 
Court may require the production of such material things for its inspection (12) 
Professor 'Wigmotc discards the phrase “ real evidence ’ as misleading, and 
substitutes “ autoptic preference ’ explaining that a fact is evidenced autopti 
cally when it is offered for direct perception b} the senses of the tribunal 


(l; Norton Ev 95, Field Ev 6tli 
Ed 14 , as to instruments of evidence 
tee Best Ev § 123 

(2) Best El pp 109 196 Coodevc 
E\ 11 Personal Esidence is that 
\vhich IS reported by witnesses another 
duision of evidence is that into * original 
or immediate and hearsay or mediate 
The former is that which a witness re 
ports himself to have seen or heard 
through the medium of his own senses , 
the latter that which is not arrived at by 
the personal knowledge of the witness 
see Norton Ev 2S 29 Best Ev §§27 
31 and text post 

(3) Best Ev pp 183 184 Goodevc 
Ev 11 12 14 16 

(41 Best Ev p IS’ 

(5 WoodroITes Civ Pr Code 
O Win e n P 846 Cr Pr Code 
s 363 As to the importance of oh 
servation of demeanour see R \ \fadhub 
ChuJtder 21 V\ R Cr 13 14 (1874) 
Starkie Pv SIS Best Ev S 21 

Field E\ 6tli Ed ’’9 ^ Hertraid 

L r 1 P C 515 In all cases in 
which th ividencc is conll cting it is the 
dut) of a Court of Appeal to have great 


regard to the opinion formed by the 
Judge m whose presence the witnesses gave 
their evidence as to the degree of credit 
to be given to it iyoomesh Clinnder v 
2?ar/imo/iiRi Dassi (1893) 21 C 279 

Shi mnt ffotoia Mudal or v Atanikka Aluda 
liar (P C ) 1909 32 M 400 , /mdad 

Whined V Paies/iri Porlap Aarain Si'ip/i 
P C (1909) 32 A 241 
(6) t Whitley Stokes 852 
(“) WoodroEes Civ Pr Code O 
X\VI r 9 p 1093 /ov Coomer v 
liundhoolall 9 C 363 (1882i Ooiniit 
Faltina v Bhufo Copal 13 W R. 51 
11870) /forth shore t/i»ro v rlbdu/ Dakt 
»1 C 920 (1894) Lokmidas Kl iisl al v 
Ra) Rhushal 35 B 317 (1911) 

(8) Cr Pr Code s 293 See R v 
Cl ntterdi aree Sxigl 5 W R Cr 5? 
(1S66) Oidh Behan 1 C L R 143 
118 7) Kailash Chiindir \ haii Lall 25 
C ^69 (1899) 

(9) Cr Pr Code s 213 Whitley 
<:toke« S>t4 ss 60 Prov (2) 65 (d) 

r 

llO) ‘tteph Inlrod IS 
(11 1 t Norton Ev 95 
(12) t $ 60 post 




The definition has been objected to(l) for incompleteness, lo so far as by its 
terms it does not include the whole inatcnal on iT^ch the decision of the Judge 
may rest Thus, in so fat as a statement by a leifness onlv is “ evidence,” the 
verbal statements of parties and accused m Court by way of adnussion or 
confe<«ion or in answer to questions by the Judge{2), a confession by an 
accused person affecting himself and his co accused(3), the real evidence 
aboiementioned, and tlie presumptions to be drawn from the absence of pro* 
ducible witnesses or cvidcncc(4), ore not “ evidence ” according to the aefi 
nition giioii The answer to this objection, however, is that this clause is an 
interpretation clause, and the Legislature only explains by it what it intended 
to denote whenever the word “ evidence ” M used tn the Act (5) This defimtion 
must be considered together with the following definition of “ pioved.”(6) 
“ It seems to foUou therefore that if a relevant fact is proved and the law 
express!} authorises its being taken into consideration that is, considered 
for a certain jiurposc or against persons, in a certain situation, the fact in 
question 13 ‘ evidence ’ for that purpose or against such persons, although 


(7) 

A . 

a Munsjff IS matter before the Court which may be taken into consideration(8), 
and the confession of a prisoner affecting himself and another person charged 
with the same offence is, when duly proved, admissible as evidence against 
both (See next section ){9) 

Evidence Las been farther divided into direct evidence and circumstautial 
evidence (10) Dircct(ll) evidence is the testimony of a witness to the existence 
or non existence of the fact or facts m issue by circumstantial evidence is 
meant the testiraonj of a witness to other facts (relevant facts) from which 
the fact in issue may be inferred (12) As regards admissibiUti/, direct and 


(1) V Tbaiers Prelimtoary Treatise «o 
Evidence 263, Wbitlty Stokes 

852 

('*1 1 t 165 pest 
(3) ( s 30 pest 
t-41 t- 8 114 ill (e) fcst 
(5j a \ Asheotesh ChuekerhuUy 4 
C 492 (F B) 

(6) Jey Coomar v BundhoeMI 9 C 
366 and see R v Ashoetosh Chneter 
butty 4 C 492 supra 

(7J Per Jackson J in i? v Ashoetosh 
ChuekerbvUy 4 C 492 supra 

(8) Joy Coomar v Eundhoolall 9 Q, 
366 supra 

(9) R V Ashoetosh Chueberbutty, 4 
C 4S3 supra referred to in s Krishna 
Bhat 10 B, 326 (1885) , R v Dada Ana 
IS Q. 459 0889), v s 30 post , see also 
generally as to " evidence ' following 
sections — Ss 5 (evidence of facta in 
issue and relevant facts), 59 60 (oral) 
60 (must be direct) 61—100 (docn 
tncotary) 91 — 100 (exclusion of oral by 
documentary), 114 (^) (produable but 
not produced) 101 — 166 (production and 
effect of) 118 — 166 (witnesses), 167 (im- 
proper admission and rejection of evi 
dence) as to the meaning of "evidence 
to go to the jury * lee Pratt \ Blunt Corn 
fool 2 Co* C C 242 , Jfteell v Parr, 13 
C n 909 916 Ryder \ lyombaett UR, 


4 Ex 32 38 Steward v ypimff L R 

5 C P 122 128 , R V Vesirom 16 3 414 
<l892j IS to verdict against evidence R 
V Doda Ana supra and v post 

(10) See Wilham Wills Essay on Cir 
cumstaniial Evidence 4th Ed (1862) , A 
M Burnll s Treatise on Circumstantial 
Evidence 1868 Phillips Famous Cases of 
Circumstantial Evidence 4ih Ed (1879) , 


It IS used in s 60 post which does not ex 
elude circumstantial evidence Neel Kanta 
V Juffgobiindho Chose 12 B L R App. 
18 (18”4) la the latter sense cir 

cumstaatial evidence must always be 
direct t e the facts from which the 
existence of the fact in issue is to be in 
ferred must be proved by direct evidence 
See Stepb Introd 8 51 Best Ev, IS 
293— 295 Wills Circumstantial Ev, 

6th Ed 19 20 The term ‘ presump- 

tive * IS frequently used as synonymous 
with * circumstantial ' evidence But 

they differ as genus and species Wills 
Circ Ev 6th Ed 22 

(12) V post Introduction to Ch II 
— A is indicted for the murder of B the 
apparent cause of death being a wound 
given Vvith a sword If C saw A kiU 
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circumstantial evidence stand, genarally speaking, on the same footiiig(l), and 
the testimony, whether to the/aciu»i protoiwum or tho facia prohantia, 19 equally 
as onginal and direct. As to the sevend valuas and cogency of direct and 
circumstantial evidence much has been both wntten and said, but both forms 
admit of e\ery degree of probabihty. Abstractedly considered, however, 
the former is of superior cogency ; in so far as it contains only one source of 
error, fallibibty of testimony, while the latter has, in addition, fallibihty of 
inference (2) But “ when circumstances connect themselves closely with 
each other, when they form a large and strong body, so as to carry conviction 
to the minds of a jury, it may be proof of a more satisfactory sort than that 
which IS direct When the proof arises from the irresistible force of a number 
of circumstances, which we cannot conceive to be fraudulently brought tof’ether 
to bear upon one point, that is less fallible than, under some circum$ta7ices, 
direct evidence may be ”(3) It has been said that “ facts cannot he ” (4) but 
men can. And as we only ^ow facts through the medium of witnesses the truth 
of the fact depends upon the truth of tho witness (5) Primary evidence is that 
which its own production shows to admit of no higher or superior source of 
evidence. Secondary evidence is that which from its production imphts the 
existence of evidence superior to itself (6) 


A fact IS said to be proved(7) when, after considering the “ " 

matter before it, the Court either believes it to exist, or con-- 
Bidera its existence so probable that a pnident man ought, 
the circiimstancea of the particular case, to act upon the 
position that it exists. 



B with a sword, hu evidence of the (act 
would ho dircif II, on the other hasd 
a short time before the murder, D saw A 
walking with a drawn sword towards the 
spot where the body was found, and after 
the lapse of a time long enough to allow 
the murder to be committed, saw him re 
turning with the sword bloody, these etr 
cuvittances are wholly independent of the 
evidence of C (they derive no force 
whatever from it) and, coupled with others 
of a like nature, might generate quite as 
strong a persuasion of guilt” Best, Ev, 
§ 294 I^tbaran Chandra Roy v R 

(1907), 11 C W N, loss , see Legal 
Remembrance v Matilal Chose, S B , 41 
C 173 (1914) "positive ’ evidence defined 
and distinguished from indirect or cir- 
cumstantial 

(1) Best Ev 5 294 

(2) Phipson, Ev , 5th Ed , 2 , Xorton, 

Ev., pp 14 18 et seq, 71 , Phillips’ 

Famous Cases of Circumstantial Evidence 
4th Edition, Introduction , Best Ev | 
295 , Taylor, Ev §§ 65—69 . Wills’ Circ 
Ev 6th Ed , 48 , see remarks of Alder 
son B in 1? v Hodges 2 Lewin C C 
227 " Probatto fer etndenUam re* vmn* 

fcuf est folenlior el inter omnes ejus 
generis major est *lla guae fit per lestts 
de rui<" (Mascardus De probationibus 
V 1 q 3, n 8) So also Menochius who 
displajs a partiality for that circumstao 
tial proof which is the subject of his 
treatise, jet sajs " probaiio sen fides guar 


icsitbuf fit, ceteris excel/et ' {De pree 
stimpitOHtbus, L 1, q 1) , Phtlhps op at, 
Bumll op eit 

(3) Per Lord Chief Baron Macdonald in 
R V Patch and R v 5'mi(h, cited in Wills’ 
Circ Ev , 6tb Ed 46 47, 39—52 , Norton. 
Ev, 18, el seq. Cunningham, Ev 16, and 
V Surendra fitareyttn Adhtcary v R 
(1911), 39 C, 522 , See also charge of 
Bullen, J, in the trial of Captain Don- 
nellan cited and criticised in Phillips' 
Circ Cv , XV , but evidence of a cir- 
cumstantial nature can never be jusiifi 
ably resorted to except where evidence 
of a direct and therefore of a superior 
nature is unattainable , Wills Circ Ev , 
6th Ed 39. 40 303 , *' if men have been 
convicted erroneously on circumstantial 
evidence so have they on direct testimony, 
but IS that a reason for refusing to act 
on such testimony?” Greenleaf Ev 1 
c 4 , as to the disregard of circumstan- 
tial evidence by Mofussil junes see re- 
marks in i? V Elahi Bux BLR Sup 
\ol 481 482 (1866) 

(4) Per Baron Legge in the tnal of 
Marv Blandy. State Trials (1752) 

(5) PhiUips’ Circ. Ev xiv xvii 

(6) Best Ev pp 70 416 

(7) Cc^nate expressions occur fn ite 

following sections —68 104—111 * 22 

50 101 101— t 101 102 165, 77, fj' 
82 Whitley Stokes 853 Balmaland 
Rom \ Chansam Ram. 22 C. 407 
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^j)i<!pro\-. \ ffict js said to bo disproved{l) when, after considering the 

' matters before it, the Court either behev es that it does not exist, 

' or considers its non e3>.istenco so probable that a prudent man 
I ought, under the circumstances of the particular case, to act upon 
the supposition that it does not exist 
pro\ ^ fact IS said not to be pro\ ed nhen it is neither pro\ ed nor 
dispro\ ed 

Part II (0 1 Proof ) Part III (Pro luet on and Effect of Eiidenee ) 

Cli MI (Of the Piirdtn of Proof) 


Proof 


COMMENTARY. 

tMiethpr an alleged fact js a fact m issue or a rclev int fact the Court can draw 
no inference from its existence till it believes it to exist , and it is obnous 
that the belief of the Court in the existence of a given fact, ought to proceed 
upon grounds altogether independent of the relation of the fact to the object 
and nature of the proceeding in which its existence is to be determined JJvi 
' ' ' ~ m strictness 

he establish 

’ legal means 

to the satisfaction o! the Court is ofiocted b> — (a) evidence or statements of 
^\^tIlo«se«, admissions or confessions of parties and production of documents{3) , 
(t) prMWjnpUori(4) , (c) jurfieiaf nolicc{0) (d) inspection, — which has been 
defined as the substitution of the eye for the ear in the reception of evidoncc(C) , 
as in the ca«c of obscrsation of the demeanour of witncsscs(7) local investi 
pationfS) or in the inspection of the instruments used for the commission of 
a cnine (9) The extent to which an> individual material of ovidenco aids 
in the establishment of the general truth is caUed its probaUte force This 
force must be sufficient to induce the Court cither (n) to mieie in we existence 
of the fact sought to be pro\ed, or (b) to consider its existence so probable that 
a prudent man ought to act upon the supposition that it exists Thus it has 
been rcccntlj hcl<l that in this countrj the proof necessary to establish a Will 
IS not on absolute or conclusne one, but such a proof as would satisfy a reason- 
able man (10) So if after examining a fair number of samples taken from different 
portions of a bulk, it is found that the samples are all of inferior quality, the 
probabilit) that the bulk is of the same qualitj is so great that e%ery prudent 

ind if that is so 
tenor quality is 
IS not, whether 

it IS passible that the testiraonj maj be false, but whether there is sufficient 


(1) The expression ‘disproved occurs 
onl> in ss 3 and 4 the expression not 
to be proved or not proved docs not 
occur at all , ^\hltle)r Stokes 853 

(2) '’teph Introd 13 irf Dig, 67, 
Art 5S Coodeve Ev 3 4 judgment is 
to be based on facts duly proved t s 165 
/•Oft burden of proof t ss lOI— 114 

(3) See ss 3 S— 55 58 59 60 (oral 

proof) 61 — 100 (documentary proof) 

15“ (former statement) 15S (statements 
und r ss 32 33) P v Ail eolosh Chne 
kerb rtiy 4 C 492 (1878) v ante "Evi 
ilenie 

(4 4 79—90 11'’ 114 fesl 

(S> 56 57 /otr 

(6) U barton Cv s 345 Ftiipson Ev 


Sth Ed 3 Best Ev 5 v ante , v s. 
60 /•ost 

(7) t Civ Pr Code O XVIIl r 12 
P 846 Cr Pr Code s 363 (v anfr) 
as to demeanour of witnesses and discre- 
pancies tec remarks of Lord Laogdale m 
Johniton v Todd 5 Beav, 601 

(8) t Woodroffes Civ Pr Code O 
XWI r 9 p 1093 Joy Coomar v 
n«ndhoolall 9 C 363 su/ra remarks tn 
Leee> v Sch icdor 43 L J Cb 232, 
Cr Pr Code s 293 (v ante) 

(9) s s 60 tott Cr Pr Code s 218 

(10) Jaral Kiimart Patti v Bitteitvr 
Dull (1911) 39 C 245 

(11) Doitogomoff V fJoJia/iel Jute Co 
6 C U X 495 at p 505 (1902) 



s. 3.] 


MATTERS BEFORE THE COURT 


113 


prohability of its truth , that is, whethCT tho facts aro shown by competent and 
satisfactoi} evidence ”(1) When there is sufficient evidence of a fact, it is 
no objection to the proof of it that more evidence might have been adduced (2) 

Th». incidence of the burden of proof of a fact means that the person on whom 
it hos must prove the same But the mcanmg of * proof” in this section is 
not affected oy the incidence of the burden of proof (3) 

The expression “ matters before it ” includes matters which do not fall • Matters 
withm the dcfimtion of ” evidence ” m the third section Therefore, m de» before the 
termimng what is eiidence other than “ evidence ” m the phraseology of the Courts 
Act, the definition of ‘ evidence ” most be read with that of “ proved ” ” It 
would appear, therefore, that the Legislature intentionally refrained from using 
the word ‘ endenee ’ in this definition, but used instead the words ‘ matters 
before it ’ For instance a fact may be orally admitted in Court The admission 
would not come within the definition of the word ‘ evidence ’ as given in this 
Act, but still it lo a matter which the Court befors whom the admission was 
made would have to take into consideration m order to determine whether 
the particular fact was proved or not * (4) So the result of a local investiga- 
tion under the CiiuJ Troceduro Code, mast be taXea into oonsiderstioa by 
the Court though not “ evidence * within the definition given by the Act (5) 

The judgment must be based on facta before the Court relevant and duly proved(6) 
upon a consideration of the uhole of the evidence and the probabifities of the 
case (7) It must not be based on the personal knowledge of the Judge or 
on materials which ate not in evidence or have been improperly admitted (8) 

The Judge mav not, without giving evidence as a xntness, import mto a case 
his own loiowledge of particular facts(9), and should decide the rights of the 
parties litigating secundum allegata et mobaia (according to what is averred 
and proved) (10) But a Judge is entiued to use his general knowledge and 
experience, as in determining the value of evuience, and to oppiy them to the 
facts in dispute (11) The Court should abstain from loolong at what is not 


(1) Greenleaf oa Ev Sth Ed. p 4, 
cited in Goodeve Ev d Probability, to 
the words of Locke it likelioess to be 
true— rre Ram on Facts Ch VIII As to 
the probabilities of a case v Bunviarte Lot 
V ji/aftora;jA Hcinaratn 7 1 A, 15S , 
sc 4 \V R. 128, Sr\ Raghtinadha V Sr% 
Brojo 3 1 A, 17d, Mudhoo Soodvn v 
SuToof ChundcT, 4 M I A 441 , s c, 
7 W R 37 . Lala lha v Btbee TuUeh- 
tnalool 21 W R 436 , Meer Uidoolah 
\ Ree6y /niaman, 1 M I A , 44 45 ,s c, 
5 W R 29 , Mutsamtit Cdun v Mutta 
tttftl Beehun 11 W R, 345, Uman Par- 
shad V Gandhart> Smgh, IS C 20, 23 , 
Best Ev §§ 24, 100 , see also Wills Circ 
Ev 6th Ed , 7 ; Steph Introd 46 Glass 
ford s Essay on the Principles of Evi 
derce 105 

(2) Ramohnga Pillat v Sadosiva Pillat, 
9 M I A S06.se 1 W R (P C), 
25 (1864) . see Field Ev, 6fh Ed, 22—23 

(3) Muhammad yunus v Emp, 50 C., 
31S 

(4) Per Mitter, J Joy Coomar v 
Dundhoolall 9 C 366 (1883) , and see R 
V ytshoofosh Chuekerbully, 4 C, 492 
infra 

(5) 16 For local inspection by Judge 
see Raikishort Chose v Aumuifini Kant 
Chose 15 C L. J. 138 (1912) 

W, LE 


(6) S 165, post 

(7) See remarks of Mittcr, J, m Leela 
tiund Singh v Basheeroemssa, 16 W R., 
102 (1871) , V Field, Ev, 6th Ed , p 41 , 
see notes to s 16 post 

(8) Durga Prasad Stngh v Ram Doyal 
Chaudhurt. 38 C 153 (1910), per Wood 
roffe J 

(9) Hurpurshad V Shco Dyal 3 1 A, 
286 J/ilAam Bibi v Baslitr A/iaii 11 
M I A , 213 , s c 7 W R , 27 , Soora/ 
Kant V Khodee Naratn 22 W R 9 , 
Kanhai Chand v Rem Chandra 24 W R 
81 (arbitrator) , R v Rom Charon 24 W 
R Cr 28 (assessor) . v s 294 Cr Pr 
Code , Rousseau v Pinto 7 W R, 190 , 
see notes to s 21, post 

(10) Eshan Chandra v Shama Charon 

IX M I A 20 , 6 W R . P C , 57 , see 
Ramda^al Khan v Ajoodhta Khan 2 C, 
IS , Joytara Dassee v Mohamed Moba 
ruct a C, 975 , Ranga Cl ana \ 3 egna 

Dibshatmr, 1 M , 526 , Cheoa Kara \ Isa 
b\n Khalifa 1 213 , Muhhoda Soon 

duty V Ram Chum 8 C S75 , A'hg'ir 
Resa\ Hydar Re:a 16 C 291 Thirlha 
samt \ Capela, 13 M. 33 Best E\, 
SI 28 e/ rr? , notes to s ICS post 

(11) l^kshmayya \ Sn Raja Vereiaraie 
Appttroa..36 M, 168 (1913) See Bert 
on Et s 187, p 176 
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etnctly evidence In this connection may bo noted the dicta of two Enghsh 
Judges “ In this case I have found myseU upon two different occasions 
■where it has come before me, m that difficulty mto ■which a Judge will always 
bring him'elf when his cunosity or some bettor motive disposes him to know 
more of a cause than judicially he ought ”(1) Again, “ I shall decline to look 
at what IS not regularly in evidence before the Court The proceedings before 
the Commissioners are, m my opmion, no evidence of an act of bankruptcy 
I purposelj abstam m all these cases from looking at the proceedings, for my 
mind IS so constituted that I cannot m formmg my judgment on any matter 
before me separate the regular from the irregular evidence ”(2) 

Proof In Certain provisions of the Law of Evidence are peculiar to Criminal trials , 

Civil and c 5 , the provisions relating to confessionsfS) charactcr(4), and the incompe 
Criminal tency of parties as witnessesffi) , but apart from these, the rules of evidence are 

Cases the same m Civil and Criminal cases (6) But there is a strong and marked 

difference as to the effect of evidence in Civil and Cnminal proceedings (7) 

‘ The circumstances of the particular case ’ must determme whether a prudent 
man ought to act upon the supposition that the facts exist from which 
babiUty is to be inferred. What circumstances will amount to proof can never 
be matter of general definition (8) But with regard to the proof required 
m Civil and Cnminal proceedings there is this difference that in the former a 
mere prefondeTance of probability is sufiicientfO), but m the latter (owing to 

otb to the accused and 
a moral certaiot} as 
beyond all reasonable 

doubt ’ (10) ‘ It is the business of the prosecution to bring home guilt to the 
accused to the satisfaction of the minds of the mry , but the doubt to the benefit 
of which the accused is entitled must be such as rational tbmking sensible 
’ ’■ •* doubts of a vacillating mind 

Iters Itself in a vain and idle 
honestly and conscientious!} 
entertain (llj xuo same iimtipie wuicu ivquires a greater degree of proof 


<1) Per The Lord Chanwllof m Rich v 
Jackton note to 6 ■Ves 3J4 

(2) Per Sir John Cross Ex parte 
Foiler, 3 Deacon 17S 

(3) Ss 2-1 — 30 Post 

(4) Ss 53 54 Post 

(5) S 120 post and note 

C6) V Murphi 8 C & P 297 306 
R V Burdett 4 B &. A 95 112 Per Best 
J Leach v Stnison 5 M & W 309 312 
per Park B Trial of William Stone 
25 How St Tr 1314 Trial ol Lord 
Melville 29 764 Best Ev § 94 

(7) Best Ev 5 95 

(8) Stark e Ev 865 differences in the 
proof required of the same fact m differ 
ent cases very often arise out of the eit- 
cumstances of the case, R v Madhitb 
Chunder 21 W R Cr 13 17 (1874) 
See Arthur P Wills Treatise on the Law 
of Circumstantial Evidence (1896) Ch 

IV (quantity of evidence necessary to 
convict) 

(9) Cooper v Slade 6 H L Cas 77 
per Willes J Starkie Ev 818 and 
see remarks of Sir Lawrence Peel in R 

V Hedger Mutiy Latl v Michael (1852) 
PP 132 133 R v Madhub Chutider^post 

(10) Per Parke B in J? v Sterne ated 


in Best £\ p 76 v Starkie Ev 817 
865 Taylor hv § 112 , 72 v White 4 
Post & Fin 383 see same principle laid 
down in R \ Madhub Cl under 21 W R 
Cr 13 19 20 (1874) 7? v Hedger 

supra 132 133 13S per Sir Lawrence 
Peel C J quot ng and adopting Starkie 
tv 817 818 7? V Sorob Roy S W R 

Cr 23 31 (1866) , 7? i Beharee 3 W R 
23 25 (1865) [prisoner not to be eon 
victed on surmise] It is a maxim of 
English law that it is better that ten guilty 
men should escape than that one inno 
cent man should suffer per Holro>d J, 
m Sarah Hobsons case 1 Lewm C C 
261 see also Best Ev §§ 49 440 

(11) R V Castor Vol II 816 per Cock 
bum C J If said L C Baron Pol 
lock to the jury in 7? v Mann ng and 
Wife (cited in Wills Circ Ev 6th Ed 
318 319) the conclusion to which you 
are conducted be that there is that de- 
gree of certa nty in the case that you 
would act ipon it in your own grave and 
important concerns that is the degree of 
certainty which the law requires and 
which will justify you in returning a ver 
diet of guilty See also the other cases 
cited in Wills 16 and the 7? v Madhub 
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demands a strict adherence to the formalities proscnbed by the law of procedure 
For “m a Cnrmnal proceeding the question is not alone whether substantial 
justice has been done, but whether justice has been done according to law All 
procoedmgs tn jXEnam are, it need scarcely be observed, stTvclissimi juris ”(l) 
Criminal proceedings are bad unless they are conducted ra the manner pre* 
senbed by law, and if they are substantially bad, the defect will not be cured by 
anv waiver or consent of the prisoner (2) Sir fUijah Impey in his charge to 
the jury in Nuncomat’s Case said “ You will consider on which side the weight 
of evidence hes, always remembering that, in Criminal, and more esp^ially 
in capital, cases j on must not weigh the evidence in golden scales , there ought 
to he a great difference of weight in the opposite scale before you find the 
pn«oner guilty In cases of property the stake on each side is equal and the least 
preponderance of evidence ought to turn the scalo , but in a capital case, as 
there can he nothing of equal value to bfe, you should be thoroughly convinc'^d 
that there does not remain a possibihty of innocence before you give a verdict 
against the prisoner (3) Even as between Criminal cases a distinction has been 
declared to esst Thus “ the fouler the crime is, the clearer and plainer ought 
the proof of it to be (4) ‘ As the crime is enormous, and dreadfully enormous, 
indeed it is, so the proof ought to be clear (5) But the more atrocious 
the more flagrant the crime is, the more clearly and satisfactorily you will 
expect that it should be made out to you ’ (6) “ The greater the enme, the 
stronger is the proof required for the purpose of conviction ”(7) These and 
the like dxcla, however, in so far as they may be said to imply that tho rules of 
evidence may be modified according to the enormity of the crime or the weighti 
ness of the consequences which attach to conviction (for if they may be made 
more stnngent in one direction, it is said they may be relaxed in another) have 
been severely criticised (8) To quote the language of L C J Dallas in the 

.1 m -U ft r, 'T.U *Va Ia**a- aa.* a tA ♦Ka aITaa* a# dlCtO, 

' ' e of the 

against 

Every Criminal charge involves two things first, that a crime has been 
committed , and secondly, that the accused is the author of it If a Criminal 
fact is ascertained — an actual corpus dcltdi cstabbshed — presumptive proof is 
admissible to fix the criminal (10) A restriction has been said to exist against 
the use of circumstantial evidence in the case of the well known rule that the 
corpus delicti (that is, the fact that a crime has been committed) should not in 
general be inferred from other facts, but should be proved independently 
But it IS not necessary (and indeed in the case of some crimes it would be 

Chundfr supra 20 i? v Gokool Kahar, Bishop of Rochester Trial Phillips Circ 

25 \V R Cr 36 (1876) Jf'eslon v Ev txvu 

Peary Mohan Dass 40 C 898 (1913) (4) Trial of Lord Cornwallis 7 State 

(1) Per Cockburn C J in MarUn v Trials 149 

Mactonochxe L R 3 Q B D 730 775 (S) Trial of R T Crossfield 26 State 

see R V Kola hatang 8 C 214 (1831) Trials 218 

R V Bhuta Bin 1 D 308 (1876) Jetha (6) Tral of Mary Blandy 18 SUte 
Parkha v Rant Chondrij 16 B 693 694 Trials 1186 

(1892) R V Bholattalh 2 C 23 — 27 (7) Sarah Hobjons cast fer Holroyd 

(1876) 25 \\ R Cr 57 , but see also J 1 Lenins Crown cases 261 See also 

ss 529 — 538 Cr Pr Code R v tigs 33 St Tr 1135 and Madeleine 

(2) R V Bholaiath 2 C 23 (1876) Smitl s case cited in Wills Circ. Ev, 

R V /lllen 6 C 83 (1880), Hossetn 6th Ed 119 — 3’2 

V R 6 C 96 99 see also noies (8) Wills Circ Ev 6lb Ed 319—322 

to ss 5 121 fast (9) R V Iufts 33 St Tr, 1135 

(3) The story of Nuneomar and the (101 R \ -thmed ^lly 11 W IL Cr 

impeachmeni of Sir Elijah Impey b> Sir ”*5 '’9 (1869) R \ Ram Ruehea, 4 W' 

James Fitrjames Stephen Vol 1 p J68 P Cr 2’ (I®65> 

See also Lord Cowper s speech on the 
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General 
rules ^vlth 
regard to 
proof Id 
Criminal 
Cases 


impossible) to prove the corpus ddicti by direct and positive e\ idence If the 
circumstances are such as to make it morally certain that a crime has been 
committed, the inference that it was committed, is as safe as any other inference 
More accurately stated, the rule is tiiat no person shall be required to answer 
or be involved in the consequences of gmlt without satisfactory proof of the 
corpus delicti either by direct evidence or by cogent and irresistible grounds of 
presumption (1) 

(a) The onus of proving e\erytLmg essential to the establishment of the 
charge against tho accused lies upon the prosecutor Every man is to be re 
garded as legally innocent until the contrary be proved Cnmmality is there 
fore never to be presumed (2) (6) The evidence must be such as to exclude, 
to a moral certamty, every reasonable doubt of the guilt of the accused (3) 
If there be any reasonable doubt of the gmlt of the accused, he is entitled 
as of nght to be acquitted (4) The aboie hold umiersallg , but there are two 
others peculiarly applicable when the proof is presumptive (v ante) (c) There 
must be clear and unequivocal proof of the corpus delicti (v ante) (5) (d) In 
order to justify tho inference of gmlt, tho mculpatmg facts must be mcom- 
patible with the innocence of the accused, and incapable of explanation upon any 
other reasonable hypothesis than that of his guilt (6) \Vhile the concurrence of 

though the 

• lative effect 

‘ • f which are 

. i e innocence 

as with the guilt of an accused person, cannot have any probative force The 
principle is a fundamental one sad of universal appbcation in cases dependent 


(1) Slept Introd 66, Willi’ Cire 
Ev, dth Ed. 323— 4U , Arthur Will* 
Circ Ev (1896), Part V (Proof of the 
corpus deliett) and cases there cited, 
Norton, Ev, 74 , Cunningham, Ev, 17 , 
Best Ev, § 441, ef seq , Pow^, Ev, 72 
See Evans v Elans, 1 Kagg. <) R, 35 
105 , the Courts may act upon presump 
tions as well in Criminal as m Civil cases 
Burdetts case 4 B & AM 95 So in 
cases of adultery it is not necessary to 
proie the fact by direct evidence , Lovedon 
v Lovedon, 2 Hagg , C R , 1 , li'tlliams v 
li'tlliams 1 i6, 299 , followed in Allen ▼ 
Allen, L R P P (1894), 248 252, even in 
a criminal case, R v iladhub Chunder, 21 
\V R Cr 13 16 17 (1874) See pro 
vision of Cr Pr Code s 174, and also 
Bengal Reg XX of 1817 s 14 , and gener. 
ally as to the corpus delict*, R v Pelta 
Cast, 4 W R Cr , 19 (1865) , R v Ram 
Ruchea ib, 29 (1865) , R v Fooroosullah 
Stkhdar. 7 W R, Cr 14 (1867) , R v 
Budder-vddeen 11 W R, Cr, 20 (1869) , 
R V Ahmad Ally, supra , R v Dredge, 1 
Cox, C C, 235 , Adu Shtkdar v J?, 11 C, 
642 (1885) , R V Behar* Singh 7 \V R 
Cr 3 4 (1867), in which case the alleged 

dead ma n re-appeared upon the scene 
at the cutcherry 

(2) LavfSCpns Presumptive Ev, 93, 432, 
Wharton Cr Ev § § 319. 717 , Best 
Ev 5 440 Greenleaf, Ev I, 34, Wills' 
Circ. Ev 6th Ed, 305, Powell Ev, 9fh 
Ed 403 Best Treatise on Presumptions 


of law and fact (1844) , see ss 101, 102 
103, 105, 106 114, post As to the mean* 
mg of the presumption of innocence in 
Criminal cases see Thayer's Prelisunary 
Treatise on evidence (1898) 551 See 
also R V Ahmed Ally 11 W R, Cr, 25 
27 (1869) , where facts are as consistent 
with a prisoners innocence as with his 
guilt innocence must be presumed, and 
criminal intent or knowledge is not neces- 
sarily imputable to every man who acts 
contrary to the provisions of the law , R 

V Robohslo Chose, 8 W R., Cr, 87 
(1867) , R V itadhub Chunder, 21 W R 
Cr, 13 20 (1874) [the accused is en 
titled to the benefit of the legal presump- 
tion in favour of innocence , the burden 
of proof is undoubtedly upon the prosecu 
torj The Deputy Legal Remembrancer 

V Keruna Botslobi, 22 C. 174 (1894) , 
Fanchu Das v R (1907) 34 C 698 , 11 C 
W N. 666 

(3) Best Ev i£> and v ante 

(4) Wills’ Circ Ev.ethEd 315, Best, 
Ev, § 440 and v ante, Lolit Mohun v 
R. 22 C. 323 (1894), R v iladhub 
CAiinder, supra, 20 , R v Funehanun, S 
W R Cr, 97 (1866) 

(5) Best Ev, $! 440 441, Wills’ Circ. 
Ev 6th Ed 323—411 

<6) Wills Ctre Ev 6th Ed , 311 , Best 
Ev, 5 451 , rule approved in Balmokund 

V Chansam, 22 C. 409 (1894) . J? v 
Ishrt (1907) 29 A 46 
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on circumstantial evidence that m order to justify the inference of guilt the 
incrirmnatmg facta must he incompatible with the innocence of the accused and 
mcapable of explanation upon any other reasonable hypothesis than that of his 
guilt (1) It 13 not, however, correct to say that before circumstantial evidence 
can be made the basis of a safe inference of guilt it must exclude every possible 
hypothesis except that of the guilt of the accused (2) But if the possibihty 
IS remote and one which he is able to explam the absence of explanation may 
be taken into account (3) 

“ Even where the appeal turns on a question of fact, the Court of Appeal 
has to hear in mind that its duty la to re hear the case, and the Court must 
re consider the materials before the Judge with such other matenals as it may 
have decided to admit The Court must theu make up its own mmd, not 
disregarding the judgment appealed from, hut carefully weighing and con 
sideimg it , hut not shrmkmg from overruling it, if, on full consideration, the 
Court comes to the conclusion that the judgment is wrong When, as often 
happens, much turns on the relative credibility of witnesses, who have been 
examined and cro's exammed before the Judge, the Court is sensible of the 
great advantage he has had m seemg and heanng them It is often very diffi 
cult to estimate correctly the relative credibility of witnesses from written 
depositions, and when the question arises which witness is to bo believed rather 
than another, and that question turns on manner and demeanour, the Court 
of Appeal always is and must be guided by the impression made on the Judge 
who saw the witnesses But there may obviouslv be other circumstances, 
quite apart from manner and demeanour, which may show whether a state* 
ment is credible or not , and these circumstancts may warrant the Court in 
dificrmg from the Judge even on questions of fact turning on the credibility of 
witnesses whom the Court has not seen ”(4) But it has been laid down in a 
recent decision of the Privy Council that it is always difljcult for Judges who have 
not seen or heard the witnesses to refuse to adopt the conclusions of those who 
have done so, and that the difficulty is all the greater when the latter have 
formed an opinion adverse to the witnesses m question (5) In a recent case 
in the Allahabad High Court it was said that as a general rule a trial Judge 

importance to the demeanour 
this country many trials are 
written some time after the 

evidence is heard (6) 

“ The sound rule to applj in trymg a CnmiDal appeal where questions of 
fact are in issue is to consider whether the conviction is nght, and m this respect 
a*^ ’ ’’rr.f ■» ’ Court must 

be at the hnd 

m before bim 


(1) Hurjee Mull v Iman Ah Sircar 
8 C W N 278 (1904) 1 All L J 28 
Emf V lagat Ram 19 Cr L J 987 

(2) £dlnafeuitfl v Ghansam supra 

* the hypothesis of the pnsoner s guilt 
should flow naturdlly frota the facts 
proved and be consistent with them alt 
R V Belaree 3 W R Cr 23 26 (1865) 

(3) Smith V Emp 19 Cr L J 189 
sec S 106 foil 

(4) Per Barnes J In Coghlan v Cum 

berland (189S) 1 Ch , 705 Bambay 

Colton Manufacturing Co \ Moiilal 
Sh, lal 42 I no (1915) 

(5) ninniigoroya v Jtfan ibta 

Mudalar P C (1909) 32 M 400 and 
\ /nidad Ahmad v Paleshri Foriap 


Naratn Singh P C (1909) 32 A 241 

(6) Mauladad Khan v Abdul Sattar 39 
A 4-»« (1917) 

(7) Protap Chunder v R 11 C L R. 
25 (1882) per t\hite J referred to in 
Pohimuddi v R 20 C 353 357 (1892) , 
but see R v Ramloehun 18 \V R Cr^ 
IS (1872) The ease of Protap Chunder v 
R n C L R 25 (1832) was followed in 
Vi/on AAan \ Sagai Bepart 23 C 347 
349 (1895) Laljee Mahomed \ Gusdar, 
43 C 838 (1914) The Court is bound la 
forming its conclusions as to the credibihty 
of the witnesses to attach great weight to 
the opinioa which the Judge who heard 
them has expressed upon that matter R, v 
IfadAah Chunder 21 \\ R Cr^ 13 (1874) 


Appeals, 
Civil and 
Criminal 
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more as if it was a special appeal tiian a regular appeal , and because he did not 
find sufficient on the record to convince him that the Magistrate was entirely 
wrong, he therefore affirmed his decision But the Judge was m the situation 
of an Appellate Court in which the matter came before him on regular appeal, 
and he ought to have judged as best he could, from the materials put before 
him m the Magistrate’s written judgment, whether or not as a matter of fact 
the prisoners had committed the offence of which they bad been convicted 
If the evidence which came before him — ^whatever its shape — was not suffi 
cient to reasonably satisfy him that the prisoners had been rightly convicted, 
be ought to have acquittM them ’ (1) 4n Appellate Court is bound precisely 
in the same way as the Court of first instance to test evidence extrinsically as 
well as mtrmsicallv(2) 

While there is a prerogative right in the Crown to review the course of 
Justice m Criminal Cases the Pnvy Council will only exercise it when mjustice 
of a serious or substantial character has occurred and will not intervene merely 
because some evidence has been improperly admitted when without such 
evidence, the same conclusion might have been properly reached (3) 

As for the admissibility of additional idenco on appeal under 0 XLI, 
r 27, of the Civil Procedure Code, it has been held that the legitimate occasion 
for this arises only when on examining the evidence as it stands some defect 
becomes apparcnt(4) and that the reiusal by an Appellate Court to admit 
such additional evidence m the exercise of its discretion will not afford ground 
for a Second Appeal(5} and that a defendant who did not object at the time 
cannot object on the ground that the admission of such evidence is not m 
accordance with 0 XLT, r 27(6), and that if it impeaches testimony it should 
not be admitted without giving the impeached ixitness an opportunity to 
contradict it (7) \s for the ‘ stnet proof ’ required in Review under section 626 
of the Cinl Procedure Code of 1882 (now represented by 0 XLVII, r 4), it 
has been recently held by the Calcutta High Court that the word ‘ strict ' here 
refers to the formality and not to the sufficiency of the evideace(8), and it 
was said that strict proof means anythmg which may serve directly or indirectly 
to convince a Court and has been brought before it m strict comphance with 
tins Act 

4. WheneN er it is provided by this Act that the Court may 
presume(9) a fact, it may cither regard such fact as proved, 
unless and until it is disproved(lO), or may call for proof of it 


(IJ Kherai Mullah v Janab MulliPt 20 
W R Cr 13 (1873) per Phear J rc 
l«rred to in Hahtmuddt v R, supra etc 
also remarks of Mitter J in the petition 
of Goomanee 17 W R Cr 59 (1872) 
Shitappa V Sliidlingappa IS B 11 (1891) , 
Kanchan Mall ck v Emperor 42 C, 374 
(1915) 

(2) In re Goomanee 17 W R Cr 59 
(1872) 

(3) Dal Singh v King Emperor 44 I A 
137 (1917) see Clifford v Ktng Em 
peror 19 C L J 107 (1914) In re 
Dillel 12 App Cas 459 (1887) 

(4) Krishna a Chariar r Narasimha 
Chartar (1908) 31 M 114 Dajt Babajt 
V Sakharam Krishna 33 B 665 (1914) 
Jerem ah v Vas 36 M 4S7 (1911) 
Garden Reach 5^in»ii«ff Co x Secretary 
of State 42 C 675^(1915) 

(5) Durga Prasad\ lax Naram (1911) 


33 A 379 Ram Pxan v Kallu (1910) 
23 A 121 

(6) Jagarnath Pershad v Hanuman Per 
shad (1909) 36 C 833 and on this 
question of admiss bility of additional evi 
deuce on appeal sec also Kessojvji Issur v 
Great Indian Peninsular Rail-a.ay Co E C 
(1907) 31 B 381, and 34 1 A, 115, and 
Secretary of Stale for Ind a v Manjesh 
aar Krishnaya (1908) 31 M 415 

(7) Jagranx Koer v Kuar Durga Pra 
sad 41 I A 76 (1913) 36 A 93 

(8) Ahxd Khondkar v MahendraLalDe 
42 C 831 (1915) Jenkins a J and 
V oodroffe J 

(9) Shafig un mffo v Shaban Ah 26 
A 581 586 (1904) 

(10) That wh eh rebuts or tends to re- 
but a presumpt on which is not declared to 
be conclusne is relevant and may be 
proved v 8 9 post ^ 
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WBenevei it is directed by this Act that the Court shall pre- “ shall pre- 
sume a fact it shall regard such fact as proved, unless and until 
it IS dispro\ ed | 

When one fact is declared by this Act to be conclusive proof ‘ Conclusive 
of another, the Court shall, on proof of the one fact, regard the 
other as proved, and shall not allow evidence to be given for the 
purpose of disproving it 

ss 80, 87, 83 90, 114 (' Jfoy prMume ”) sa 112 113 {“Conelustte j:roof* ) 

S3 79, 80, 81 82, 83, 84 85, 89 105 a 41 (Judgment when conelunve 

( Shall presrtme' ) proof) 

COMMENTARY 

Inferences or presumptiona are always necessarily drawn wherever the Presump- 
testimony is circumstantial , hut presumptiona, specially bo called, are based 
upon that wide experience of a connection existing between the facia probantia 
and the /adum jirobnndum which warrants a presumption from tho one to the 
other * ' Presumptions according 

to E fact 

are arbitrary inferences Of law 

whlc from particular facts and 

mar be either conclusive or rcbuUable Ihey are founded either on the con 
nection usually found hy experience to exist between certam things, or on 
natural law, or on the principles of » i’ . i ^ 

clusue presumptions of law are * /idonce 

requisite for the support of any p mitted 

to be overcome by any proof that the fact is otherwise They consist chiefly 
of those cases m which the long experienced connection )ust alluded to has been 
found so general and umform as to render it expedient for tho common good 
that this connection should he taken to bo inseparable and universal They 
ba%e been adopted by common consent, from motives of pubbe policy, for the 
sake of greater certainty, and the promotion of peace’nnd quiet m the com- 
munity , and therefore it is that all corroboratuig evidence la dispensed with 
and all opposing evidence is forbidden ”(2) Rebuttable presumptions of law 
are as well as the former, “ the result of tho general experience of a connec 

" found to be the com 
, in this class is not 
0 exist in every case , 
a jury, infers the one 

fact from the proved existence of the other m me aosence of all opposing 
CMdence In this mode the law defines the nature and tho amount of tlieevi 
dcncc which is sufficient to establish a pnmi facte case and to throw the burden 
of proof upon the other party , and if no opposing endence is offered the jury 
are bound to find m favour of the presumption (3) A contrary verdict might 
be -set aside as being against evidence The rules in this class of presumptions. 


(1) Norton E\ 97 see Best Ev SS 

299 42 43 296 et seq pp 58 281 , and 
\\ ills Circ Ev 6th Ed 22 Powell 
E\ 9th Ed 385—387 See s 114 post 

(2) Taylor E% 5 ”1 Best Ev p 

58 § 304 the Evidence Act notices two 
cases of conclusise presumptions (ss 112 
1131 It IS a question howeier whether 
the presumption mentioned in s 112 is 
not after all a rebuttable presumption 
for the section permits of eiidence being 


oHered of non access (Norton Ev, 97) 
and s 113 IS utira vires (Whitley Stokes 
S3S) tee also Field Ev 6th Ed 362 , 
Steph Introd 174 and notes to ss. 112-3 
fvst and proceed ngs of the Legislative 
Council 12lh March 1872 pp 234 23S of 
th- supplement to the Co'ette of India 
’’Oth March 1S72 

(3) Ch % II of the Act deals with this 
subject (of presumpuons) as follows — 
First It lays down the general principles 
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as in the former, have been adopted by common consent from motives of pubbc 
pohcy ’ <■ 1 ’ I tit t 1 t not as in the former class 

forbidc ivith it till some proof is 

given ( * raised Thus, as men do 

not generally violate the Penal Code, the law presumes every man innocent ; 
but some men do transgress it ; and therefore evidence is received to repel this 
presumption ”(1) 

Presumptions of fact or natural presumptions are inferences which the 
mind naturally and logically draws from gl^ en facts without the help of legal 
direction (2) They are always rebuttable They can hardly be said ivith 
propriety to belong to that branch of the law which treats of presumptive 
evidence (3) “They are in troth but mete arguments of which the major 
premiss is not a rule of law, they belong equally to any and every subject- 
matter, and are to be judged by the common and received tests of the truth of 
propositions and the validity of arguments (4) They depend upon their own 
natural efficacy in generating belief, as derived from those connections which 
are shown by experience, irrespective of any legal relations They differ from 
presumptions of law m this essential respect, that while those are reduced to 
lied rules, and constitute a branch of the system of jurisprudence, these merely 
natural presumptions arc derived wholly and directly from the circumstances of 
the particular case by means of the common cxptncnce of mankind, without the 
aid or control of any rules of law Such, for example, is the inference of guilt 
drawn from the discovery of a broken knife in the pocket of the prisoner, the 
other part of the blade being found sticking in the wmdow of a house which, by 
means of such an instnunent, had been burglariously entered These pre- 
sumptions icmam the same under whatever law the legal effect of the facts, 
when found, is to be decided “(5) So agam it has bven held that when from a 
certam set of facts a Court infers a lost mnt the process is one of inference 
of fact and not of legal conclusion (6) rresumptions of law are based, bke 


whjch regulate the burden of proof (ss 
101—106) It then enumerates the easw 
in which the burden of* proof is deter 
mined in particular cases nol by the re 
lation of the parltee to the cause but by 
presumptions (ss 107 — 111) Such pre- 
sumptions affect the ordinary rule as to 
the burden of proof that he who aflinns 
must prove He who affirms that a man 
is dead must usually prove it, bat if be 
shows that the man has not been beard 
of for seven years be shifts the burden 
of proof upon his adversary, who must dis* 
place the presumption which has arisen 
Steph Introd, 173, 174 see Norton, Ev, 
97 and proceedings of the legislative 
Council cited ante 

(1) Taylor, Ev. 109, 110 Best, Ev, 
§ 314 See observations as to the treat- 
ment of rebuttable presumptions by this 
Act 111 Whitley Stokes 835 

(2) Phipson Ev , Sth Ed , 3 ' “ Such 

inferences are formed not by virtue of any 
law but by the spontaneous operation of 
the reasoning faculty all that the law 
does for them is to recognise the pro- 
priety of their being so drawn if the Judge 
think fit’ Cunningham, Ev, 84 , Wills* 
Circ. Ev 6th Ed 29 — 30 

(3) Taylor Ev , S 214 

(4) Sir James Fitzjames Stephen 


divides presumptions of fact in English 
Uw into two classes —(1) Bare presump- 
tions of fact which are nothing but argu 
meats to which the Court attaches what- 
ever value it pleases , (2) certam pre- 
sumptions which though liable to be re- 
butted, are regarded as being something 
more than mere maaims though it is by 
no means easy to say how much more 
An instance of such a presumption is to 
be found in the rule that recent possession 
of stolen goods unexplained raises a pre- 
suR^ition that the possessor is either the 
thief or a receiver, Steph Introd, 174 
In this Act presumptions of fact par- 
take of the character of class (I), v post, 
see Taylor Ev § III 

(5) Taylor, Ev. 5 214, see Wills’ Circ 
Ev passim see also other instances of 
this class of presumptions m s 114, post, 
and Best. Ev, § 3lS English text 
wnters also deal with mixed presump- 
tions or presumptions of mixed law and 
fact see Norton, Ev, 97 , Best Ev, § 
324 

(6) Kashinath Bhuitacharjee v Muran 
Chandra PaJ, 31 C E J. SOI where it 
IS stated that the gist of the principle 
upon which a lost grant is presumed, is 
tW the state of affairs is otherwise un 
explained 
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presumptions of fact, on the uniformity of deduction which experience proves 
to be justifiable ; they differ in being invested by the law with the quality of 
a rule, which directs that they must be drawn ; they arc not permissive, like 
natural presumptions, which «iay or may not be dtawn.(l) 

The abovementioned section appears to point at these two classes of pre- Scope of the 
sumptions, those of fact and those of law. Tfiie first clause points at presump- section, 
tions of fact, the second at rebuttable presumptions ol law, and the third, at 
conclusive presumptions of law (2) As has been already mentioned, presump- 
tions of fact are really in the nature of mere argun ents or maxims. The sections 
which deal with such presumptions have been noted above (3) Of these sec- 
tions, s. 114 is perhaps the most important “ The terms of this section ate such 
as to reduce to their proper position of mere maxitts waich are to be applied 
to facts by the Courts m their discntton, a large number of presumptions, to 
which English law gu es, to a greater or less extent an artificial value Nine 
of the most important of them are given by way of illmtration ”(4) Of course 
others besides those specified may be, and are in fact frequently, drawn (5) 

In respect of such presumptions Courts of Justice are enjomed to use common 
sense and experience in judging of the effect of particular facts and are subject 
to no technical rules whatc\er This section renders it a judicial discretion 
to decide in each case whether the fact which under section 114 may be presumed 
has been proved by virtue of that presumption Circumstances may, however, 
induce the Court to call for confinnatorj evidence (6) Sections 79-85, 89 and 


presumptions described by thc«e text-writers as conclusive presumptions of law 
The Evidence Act appears to create two such presumptions bv ss 112 and 
113(8) , and there are some others to be found m the Indian Statute Book (9) 
Enghsh text-svnters have, it has been said, m treatmg of the subject of 
presumptions, engrafted upon the Law of Evidence many subjects which in no 
way belong to it, and numerous so-called presumptions are merely portions 
of the substantive law under another form (10) “ All notice of certain general 
legal prmciples, which are sometimes called presumptions but which m reality 
bdong rather to the Substantive Law than to the Law of Evidence, was design 
cdly omitted ” (from this Act) “ not because the truth of those principles was 
demed, hut because it was not considered that the Evidence Act was the 
proper place for them The most important of these is the presumption, as 
it is sometimes called, that everj' one knows tho law The principle is far 
more correctly stated in the maxim, that ignorance of the law does not excuse 
a breach of it, which is one of the fundamental prmciplea of Criminal Law ” Of 


(1) Norton, Ev, 97 

(2) Norton, Ev, 96, Field, Ev, 6th 
Ed. 63, 363, 363 

(3) Ss 86, 87, 88, 90, in fact all the 
sections from ss 79 to 90 inclusive are 
illustrations of, and founded upon, the 
maxim. Omnia este rite acta Norton, 
Ev , 260 , Powel, Ev , 9th Ed, 386 

(4) Steph Introd, 174 17S Proceed- 

ings of the Legislative Council, cited in 
App AA , see s 114, por/ 

(5) See notes to s 114, fast 

(6) Raghunath v Hoh Lai, 1 A L J , 
14 (1904) 

(7) Field, Ev 6lli Ed, 363 

(8) But see pr 118 119 ante 

(91 See for example. Act XXI of 
1879, s 5 (Foreign Jurisdiction and Extra 


dmon) Cr Pr Code s 87 (Proclama- 
tion for person absconding) Xct I of 
1894 s 6 (Land Acquisition) s 8, Act 
I (B C ) of 1895 (Recovery of Public 
Demand's) No* see (B C ) Act III of 
1913 and (B and O) Act IV of 1914 
see Bal Mokoond v Jiriuahun 9 C 271 
(1882) Act II (B C ) of 1869 s 36 and 
Act 1 of 1903 (Chota Nagpore Tenures) 
see s 35 post Act XXVII of 1871, s 6 
(Criminal Tribes) Act MV of 1874. s 4, 
8 i. Act 

\ '53 

(t ’ <» V 

Co ■ tie 

mie« to s 35, past 

OOi bir J Filzjames Stephen, Proceed- 
ings of ibe Legislative Council, ente 
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Buch a kind also is tho presumption that every one must be held to intend the 
natural consequences of his own acts(L) The like presumptions and others 
of a Bimilnr character belong to the province of Substantive Law, and have been 
dealt with by Statute(2), or have gradually come to be recognised as bmding 
rules through the course of judicial decision (3) In this sense the subject of 
presumptions is co-cxtensive with the entire field of law, and each particular 
presumption must in each case be sought under the particular head of Law to 
which it refers (4) 

This Chapter, as originally drafted, contams the following section ^ 
“ Courts shall form their opimooa on matters of fact by drawing inferences . 
(a) from the evidence produced to the existence of the facts alleged , (i) from 
facts proved or disproved to facts not proved ; (c) from tho absence of witnesses 
who, or of evidence which, might have been produced(5) , (d) from the admis- 
sions, statements, conduct and demeanour of the parties and witnesses, and 
generally from the circumstances of the cases ' “ The Select Committee decided 
to omit this section ‘ as being suitable rather for a treatise than an Act ’ The 
object of its introduction was originally stated to be to point out and put 
distinctly upon record the fact that to infer and not merely to accept or register 
evidence is m all cases the duty of tho Court ”(6) Further, as has been already 
observed, a distmction must be drawn between the general act of inferring facts 
in issue from relevant facts, and those inferences which, for tho reasons above 
gii en, are specifically known as presuroptionsf?) (v ante) 


(1) Steph lotrod 17S , Powell, Ev 82 

(2) Ste for example Ael V of 1889 
Art 114 Act VIII of 1911 (lodian Articles 
of War, Presumptive Evideaoe of Deser- 
tion) Act XXI of 1888 s 21 (Native 
Converts Marriasei ■ Presumptive Evidence 
of Marriage) , Act IV of 1872, ss 10, 11 
(Punjab Laws , Presumption as to ex 
istence of right of pre emptioo) and sub 
sequent repealing and amending Acts up 
to Acts IV and XVII of 1914 Act I of 
1877 a 12 repealed and amended m 
parts by various Acts up to Act VII of 
1912 (Specific Pelief, Presumption 
that breach of contract to transfer 
immovable property cannot be adequately 
relieved by compensation in money) 
For an instance of the consersion of 


presumptions of the substantive law into 
statutory rules see s 38, Act X of 1885 
(Succession Act as amended by Act 
XVIII of 1919) In England the rules as 
to substantial or cumulative gifts are 
treated as rules of presumption , the 
abosementioned section deals with these 
rules without any reference to a presump- 
tion sff G S Henderson The Law of 
Wills in India p 192 

(3) Sfc notes to s 114 post 

(4) See Cunningham, Ev, 301->-303 

(5) See s 114 ill (g), post 

(8) Cited m Field Ev 6th Ed, 63 

(7) As to the ambiguity attending the 
use of the term " presumption,’ see Best, 
Ev p 305 tb § 299 
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As with many other questions connected with the Law of Evidence, the 
theory of relevancy has been the subject of varving opinions Relevancy has 
been said by the framer of the Act to mean the connection of events as cause 
and effect (1) But tlus theory as was admitted afterwards, “ was expressed 
too widely m certain parts, and not widely enough in others ”(2) For the 
former definition the following was substituted “ The word ‘ relevant ’ 
means that any two facts to which it is applied are so related to each other that, 
according to the common course of events, oao either taieo by itseU or m con 
nection with other facts, proves or renders probable the past, present or future 
existence or non-existcnce of the other ”(3) But this is “relevancy” in a 
%icaf 'ense Legal relevancy, which is essential to admissible evidence, requires 
a higher standard of evidentiary iorce It includes logical relevancy, and for 
rea'ons of particular convenience, demands a close connection between tb® 
fact to be proved and the fact offered to prove it All evidence must be logically 
relevant— that is ab'^olutely e'^seutial The fact, however, that it is logically 
relevant does not insure aSmisstbilily , it roust also be legally relevant , a fact 
which * m connection with other facts renders probable the existence of a fact 
m issue,’ may still be rejected, if m the opinion of the Judge and under the cir- 
^mstances of the case it be considered essential!} muleadmg or remote "(4) 
The tendency, however, of modern jurisprudence is to admit most evidence 
logically relevant Logical rele\ ancy may not thus be assumed to be the sole 
test of admissibility , relevancy and admissibility are not co extensive and 
interchangeable terms “ Public policy, considerations of fairness the parti 
cular necessity for reaching speedy dccisions,^ — these and similar reasons 
eau«e constantly the necessay rejection of much evidence entirely relevant 
All admissible evidence is relevant , but all relevant evidence is not adm is 
Bible ’(5) The question of relevancy strictly so called presents as a rule, litt e 
difficulty Any educated person, whether lay or legal, can say whether a c r 
cumstance has probative force, which is the meaning of relevancy This is 
an affair of logic and not of law It is, otherwise, with the question of admis 
Bibihty which must be determined according to rules of law A fact may be 
relevant, but it may be excluded on grounds of policy as already noted A 
communication to a legal fldvi«er may be m the highest degree relevant, but 
other considerations exclude its reception as a pnmleged communication 
Again a fact may be rele^ ant but the proof of it may be such as is not allowed 


(J) Steph Introd 6S sfc generally as 
*0 Relevancy Introduction 

(2) Steph Dig p 158 see N\hitley 
Stokes 820 851 note 

(3) Steph Dig, Art 1 ' I ha>e sub- 

*t>tuted the present definition for it not 
tccausc I think it (the former definition) 
*Tong but because I think it gues rather 
the principle on which the rule depends 
than a con\enient practical rule p 

158 


(4) Best E» P 2o3 
(a) Ib 2S’ thus a communication to 
a legal ‘i<t\iser or a criminal confession 
improper!} obtained ma\ undoubtedly 
be releiant in a high degree They are 
none the less madmissiMe ih See also 
Taslor Fs 5? 316 Powell Et, 

52“ S’S ‘Steph Introd Steph Dig, 
Arts 1 and 2 and Mffendx Note I , 
The Theory of Rele\aiie> b) G C WTiit 
worth Bombay ISSl 
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as m the case of the “ hearsay * role (1) In this Chapter the word “ rele\ ancr ” 
seems to mean the having some probative force In the title to this Part ifc 
appears to denote admissibdity (2) However, the considerations mentioned 
go merely to the theory of relevaniy and to the construction of, or definitions 
given m, the Act as based on that theory For practical purposes one fact is 
relevant to another and adimssible(3) when the one is connected with the other 
in any of the wa” - » — ^ _ _ 1 1 .\ » i. i.t . t 

vancy of facts (4 
the Act, IS fully 

specifically the different instances of the connection between cau^e and effect 
which occur most frequently m judicial proceedings They are designedly 

each other Thus a motive 
* bsequent conduct mfluenced 

^ . under s 11 would, m most 

ca^es, be relevant under other sections "(3) Not only may the acts and words 
of a part) himself, if relevant, be given in evidence, but when the party is, by 
the substantive law, rendered hable. Civilly or Criminally, for the acts, contracts, 
or representations of third persons, and such facts arc matenal, they may 
generally be given m evidence for or against him as if thej were his own (6) 
The chief instances of such lelationships (which must in the first instance be 
proved aliunde to the satisfaction of the Courts) are agencv(7), partnershipfS) 


(1) As to the meaiuag of the expres 
Sion hearsay is no evuieoce ' see Steph 
Dig p ISO Arts U and 62 and notes to 
s 60 port 

(;) \VhiUey Stokes 849 

(8) LoIa Lcimi \ Se^ed Haider, Z C 
^\ N cclxxxu (1899) , [ Relevant ’ »n 
this Act means admissible) 

(4) S 3 ante, \ ss 5— SS post 

(5) Steph InCrod 72 see criUasm of 
these sections in U'hitley Stokes p 
819 , " two of these sections are so drawn 
(ss 7 11) as to permit evidence of 
matter wholly irrelex-ant, th and see 
notes to s 11 post but see also Steph 
Introd 160 and Best 522 In the 
sections mentioned in the text the subject 
of circumstantial evidence >s distributed 
into its elements Firjt Report of the 
Select Committee, 31st March 1871 

(6) See Phipson Ev Sth Ed 74 

{T) In Civil cases the acts and repre- 
sentations of the agent will bind the 
principal if made within the scope of the 
authonty conferred upon him or subse- 
ijuently ratified by the pnaopal (Act IX 
of 1872 ss 182—189 196 226) as to 
implied authonty see In re Cunningham 
36 Ch D 532 If altean v Fenmek 
(1893), 1 Q B 346, and generally as to 
agency Contract Act, ss 182—238 , as to 
responsibility in a tort and the doctnne of 
respondent superior see remarks of Jessel 
M R in Smith v Keal 9 Q B D 340 
351 and judgment of WiUes J la Bannci 
V Fnglish loinl Stock Bank, L. 2 Ex 
259 265 266 , rhome v Heard (1894), 1 
Ch 599 Malcolm Brunker A Co v Water 
house i. Sons (1903) Times L R^ v 24 
p 855 a part; is not m general enminof 
ty respons ble for the acts of his agents 


and servants unless such acts have been 
directed or assented to by him Cooper 
s Siode 6 H L C 746 793 794 per 
Lord V essleydale Lord Melville s ease 
•>9 How St. Tr 764 The Queens 
case 2 B & B 306 367 Cheshire v 

Bailey (1905) 1 K. B 237 See, geotf* 
ally Tajlor Ev 115 602—605 905—906, 
Best Ev § 532 Phipson Ev.. Sth Ed. 

74 Powell Ev 9th Ed 421 , Evans 

Pnseipal and Agent 123 — 200 and 

pass nt 2ad Ed Beven on 7>egligence 
271—312 Rescoe Cr Ev 12th Ed, 
46 Roseoe N P Ev 69—71 T A 
Pearson The Law of Agency m 

British India 1890 Bowstead Dg of 
Agency Arts 79 — 8’ 103 104 Norton 
Ev, 144 as to admissions by agents 
see ss 17, 18 post and as to nobce 
given to agents s 14 post The Madras 
High Court has held in several eases that 
an acknowledgment or payment by one 
partner does not bind others in absence 
of proof that it was authorized by them. 
See yolesubramanta Pillai v Ramanalhan 
CAeifier 32 M 42l (1909) , Shaik 

Vehtdeen v Ofictol Assignee 35 M, 142 
(1912) K R V Firm v Seelharamas~ 
tromi 37 M, 146 (1914) But see Shen 
muganatha Chetticr \ Sriniiasa Ayyar 40 
M 722 (1917) following harmeli Abdul 
la V Kanm]i Jitajt P C 39 B , 261 
(1915) 

(8) The liabil ty of co partners for the 
act of their partner is established on the 
ground of agency each partner being the 
agent for the others for all purposes 
within the scope of the joint business , 
Re Cunningham supra Lmdley on Part 
nership 5th Ed. 80—90 124— 263 Pollock 
on Partnership , Tajlor Ei, |§ 743—752, 
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the liability of Companies for tbo acts and representations of their directors 
or other agonts(l) and conspiraci m tort or enme (2) 

The following 'ections Laie been considered by the author and others to 
U admit > thej are the most original part of the 
hat facts mav be proved whereas the English 
and merelv declares negatively that certain 
facts shall not be proved In the opimon of many others the Eagbsli law pro 
ceeds upon sounder and more practical grounds WTiile importance is claimed 
for the«e 'sections m that they are «aid to make the whole body of liw to which 
the) belong easily mtelligiblej yet such importance cannot owing to the pro 
naons of ss 160 and 1C7, cause an undue weight to be attached to their strict 
apphcations when a failure to «o strictly apply them has not been the cause of 
an improper decision of the ca'-e Tot the improper admission or rejection of 
evidence m Indian Courts has no efiett at all unless the Court thinka that the 


5 Et ideDce maj be gt\ cn m an> suit oi proceeding of tbe 
existence or non existence of ever) het in issue and of such 
otter facts «as are hereinafter declared to be relevant, and of no 
others 

explanation — This section shall not enable any person to 
gi\e evidence of a fact which he 13 disentitled to prove b> an} 
ptcnrision of the law for the time being m fo^ce relating to Civil 
Procedure 

lltUitreUont 

(d) A u tned lor the tputdec D by beating hm mtU aclub vith the mtaotion of 
Ciosing bis death 

At A etnal the following facts arc m issue — 

A'a beating B Tnth the club , 

A a causing B a death by such beating 
A a intention to cau«e B a death 

(&) A snitoi does not bring with him and have m read n<>«s for j roduct on at the 
first hearing of the case a bond on which h« reLes This section does not enable him to 
■ptoQoce the bond or prove He contents at a subsequent stage oi the proceedings other 

than m accordance sntb the conditions prescribed by the Code of Civil Procedure 

Principles • — The reception in evidence of facts other than those men 
tioned m the section tends to distract the attention of the tribunal and to waste 
Its tune Frustro profxitur quod prohatum non releial The laws of evidence 


Roscoe N P Ev 71 Act IX of 1872 
(Contract Act) ss *239 — 2fi6 as to ad 
eussions hy partners tee ss 1? 18 foit 
(I) As to the general principles of 
agency as applied to Companies m fbe 
course of or after formation see Lmdley 
CO Company Law 5th Ed 143 -— 181 
Cotnpanij, by the sets 

oi the r real or ostensible agents ib 
IS’ 1 ab hty for torts ib 203 see also 
Act Vll of 1913 (as amended by Acts \ 
\I of 1914 and Act XLlI of 19’0) 


Inda Compan es Comn entar es on the 
same by L P Russell (18SS) a 
Company is not 1 able for acts done ultra 
vres Russell 13 Brice on ultra tires 
as to adm sstoos by the ofTcers of a Com 
pany see ss I 13 post 

(->) Sft s 10 post and notes thereto 
l3> Steph lotrod 7'> 73 oltler in 
England 

(4) /6 7'> 73 16’’ * 165 post Best 

E S6 as to indcatne evidence tJ> 


Evidence 
may he 
ffiieo ot 
facts in IS 
8ue and ce 
levant facts 
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are framed mth a view fo a trial at Nist Pnus, and a proceeding at A’wt Pnus 
ought to be restrained within practical limits (1) 


8 3 (‘ Evidctue ”) 

8 3 (‘ Fact tn mue **) 
s QC'Fact") 

3 3 (“ Releiant ' ) 

ss 5 65 [“OftheRettfaneyoffaeb’) 

9 60 (Oral Eiidenee must be direct ) 

89 64 165, PHOV 2 {Proof of docu 
ment by primary evidence ) 


89 138, 162 {Judge to decide as to admissibility ) 

ea. 145 146, 148, 163, 155, 163 {Relevancy of 
questions to witness ) 

8. 165 (Judge^s power to pul questions ) 

9 167 {Improper admmton or rejection 
of ettdenee ) 


Woodrofle and Amir Ah’s Civil Procedure Code, (2nd Ed ) 0 XIII, pp 805 812 , Cn 
ininil Procedure Code, s. 298 , Ovil Procedure Code, O XVIII, pp 842 849 , Criminal Pro • 
cedure Code, s 359 , Steph Introd , 12 , Chs II, III , Steph. Dig , Art 2 , Best, Ev , § 2ol, 
p 251 Teylor Fv, §310 Wigmore, Ev §§0 21 
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others ” 
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This section therefore excludes ever} thing which is not covered by the pu'- 
V lew of some other section which follows in the Statute (2) All evidence ten 
dercd must therefore be shown to be admissible under this or some one or other 
of the following 8ection8(3), or the provisions of some other Statute saved by(4), 
or enacted subsec^uent to this Act These words in conjunction with the Ian 
guage of other portions of the Act further tend to show that the Court should, 
of itself, and irrespective of the parties, take objection to evidence tendered 
before it which is not adnussible under the provisions of this Act (5) This 
section must be read as subject to the restrictions of Part II as to proof, and Part 
III as to the production of evidence Thus the terms of a contract between 
the parties might he relevant, but oral evidence of it will be excluded if those 
terms have been reduced to wnting (6) Though a document may not be legal 
evidence of a fact within the provisions of this Act it may yet be a document 
whicfi the parties fay their contract have made proof of that fact (7) 

All questions as to the admissibihty of evidence are for the Judge (8) 
Where a Judge is in doubt as to the admissibility of a particular piece 
of evidence, he should declare m favour of admissibility rather than of 


(1) Best, Ev 231 R V Parb/iudas 11 
Bom H C R 90 91 (1874) ante . Tay 
lor Ev § 316 Managers of tbe Metro 
politan Asylum District v Htll 47 L T 
(H L ) 29, 34 per Lord O HaRan , see 
also judgment of Lord Watson as to the 
distinction between evtdence having a 
direct relation to the principal question 
in dispute md evidence relating to col 
lateral facts which will if established 
tend to elucidate that question , and ante 
Introduction " Facts which are not 
themselves in issue may affect the pro- 
bability of the existence of facts in issue 
and these may be called collateral facts’ 
First Report of the Select Committee, 
31st March 1871 

(2) The Collector of Gorakhpur v 
Palokdhart 12 A (1899), at p 43 , Emp 
V Panchu Das, 47 C, 671 (F B) , per 
Mooherjee J sc 24 C W SOI , 

but the principle of exclusion should not 
be so applied as to exclude matter which 


may be essential for the ascertainment of 
truth R V Abdullah 7 A 40 (1885) . 
and see observations on the modern rule 
as to admissibility in Blake v Albion Life 
Assurance Society L R 4 C P D, 109 
But the question in India is whether the 
Act permits the particular evidence If 
It IS essential in any case for the ascertain 
ment of the truth probably it does But 
the question again is does the Act allow 
the evidence sought to be produced 

(3) Lekhraj Kuar v Mohpal Singh 7 
I A 70 o«fe , Abinash Chandra v Paresh 
Rath 9 C W N 402 406 (1904) 

(4) S 2 ante 

(5) Field Ev 6th Ed , 482 , WhiUey 
Stokes 854 See following paragraphs 

(6) S 91, post . and ef ss 92 115—117, 
121— 127 

(7) Orientai Government Security Life 
Assurance Company, Ld v Sarat Chandra 
20 B 103 (1895) 

(8) S 136 post 
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non admissibiUt} (1) “ Under the EMdence Act admissibility is the rule, and 
esclu'ion the exception, and circumstances which under other systems might 
operate to exclude arc, imder the Act, to be taken into consideration only in 
judging of the \alue to be allowed to ciidence when admitted ’ (2) “ The object 
of a tnal in CTCry ca^e is to a«certain the truth in respect of the charge made 
For tLs purpose it is necessar} that the Court should be in a position to estimate, 
at its true worth, the c\idcnce gi\en b} each witness, and nothing that is calcu 

unless, for reasons of pubbe 
i) “ The Judges’ apprehen 
■ * nee cannot create a rule for 

^ ‘ • does not consider evidence 

pven on another occasion and between other parties appropriate and \aluable, 
for the decision of the case which is before it, is not of itself a reason for the 
admission or rejection of such evidence The Court is hound to try the matter 
heti\een the parties who are before it upon such evidence as those parties in 
their discretion produce for the purpose, and at the time when the evidence is 
tendered to decide whether or not it is legally admissible ”(5) The value of 
evidence cannot affect its admissibdity (6) Questions as to the admissibibty 
of evidence should be decided as they arise and should not bo reserved until 
judgment m the case is given (7) Where the question was as to the admissi 
bihtj of certain documents, it was remarked — ‘ Mbat, if all such documents 
are excluded, shall we have left but oral evidence * That this is not a desirable 
result probably no one will deny , and in all discussions on the law of evidence, 
it seems to me very desirable to consider how tbat result can be avoided (8) 
Ko argument m favour of the exclusion of evidence can be founded on the m 
abibty of Judicial Officers to perform the task of attiibutmg to it its proper 
influence m the decision to exclude evidence because in some cases Judges 
might found upon it a wrong conclusion would be utterly inconsistent with the 


( 1 ) The Collcetar of Gorakhpur V Palak 
^han supra at p 25 and Monorly v, 
London C & D Rs Co LR 5QB 
314 323 per Lush J 1 alio think on 
tunher consideration the evidence vas 
recenable. I had formed no definite 
opinion on the sub;ect at the tnal It was 
a new point and I adopted what 1 con 
s dered to be the usual and the safer course 
where eiidence is pressed by one party 
and objected to by the other of receiv 
iDg the evidence at the peril of the party 
presenting it But eee also R v Par 
bhudas the tendency to stray from the 
issues IS so strong in this country that 
any indulgence of it beyond the clear pro 
Msions of the law is certain to lead to 
future embarrassment per West J 11 
Boa H C R 90 95 (1874) and in 
Cnnimat proceedings it has been observ 
vd that the necessity of confining the evi 
*I<nee to the issue is stronger if possible 
than la Civil cases for when a prisoner is 
charged with an offence it is of the ut 
®ost importance that the facts proved 
should be such as he can be expected to 
**>116 prepared to answer 3 Russ Cr 368 
3tli Ed cited in f? v Parbhudcu 11 Boro 
H C R 93 (1874) Roseoe Cr Ev 85 
12th Ed 78—79 It is of high import 
ance that no security for truth especially 
•a Criminal cases should be weaken^ On 
nur rules of evidence said Lord Abingef 


the property the liberty and the hies of 
men depend per Jardine J in i? v Ram 
chiindra Cotnnd 19 B 755 (1895) For 
subordinate Courts whose judgment is sub< 
ject to appeal the safest course in cases of 
doubtful relev anc} of evidence is to con 
template the jaossibility of the evidence being 
admissible and to deal with the case on 
such 3 supposition— UadhosTOO v Dconak 
21 B 698 (1896) 

(3) R V il/onap»na 16 B 661 668 
(1892) 

(3) R V Uttanehand 11 Bom H C R. 
121 (1874) 

(4) Per Lord Deman m rxght v 
Beckett 1 iloo & R 414 

(5) Goracitand Strear v Ram ^aroin 
9 W R 587 (1868) 

(6) R \ Roden 12 Cox 630 

(7) Jadu Rat v Bhubataran Attndy 17 
C 1 (1837) Ramj ban Sertngy v Oghur 
Nath 3 C W N I8S (1898) Rama 
Karanstngh v Mongol Singh 1 A L. J 
Diary 224 (1904) See Wigmore Ev, 
$ 19 

(8) Gopeenath Singh v AnunJmoiee 8 
W R at p 169 (1867) Per MarLby J 
for the procedure with regard to the ad 
mission of documentary evidence see 
l/anson v Gala n Kebrio 15 R, 490 
(1871) Issvr Chunder v i?Hrrrrl Loll, 
Vk R 576 (1868) 
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assumption, on which all rules of liw are founded, that the constituted tribunals 
are fairly competent to carry them out (1) “ To admit documents, not stnctly 
evidence at all, to prop up oral evidence too weak to be relied upon ls not a 
course which their Lordslups would bo inclmed to approve , and none of the 
chiltahs which have been laid aside by the High Court are shown to ha\ e been 
admissible in evidence according to the laws of evidence regulating the decisions 
of those Courts It would expose purchasers to much danger if their pos 
se«sion could be disturbed bv inferences from, or statements in, documents 
not legally admissible in proof against them ’ (2) Where a Judge is influenced 
in his estimate of parol testimon} bv the result of his consideration of documents 
which he ought not to have dealt with as evidence there is no proper trial 
of the case (3) llTiero certain decisions of tho Pnvy Council were referred 
to, m which it was said that with regard to the admissibility of evidence in 
the native Courts in India no 'itnct rule can be prescribed it was remarked as 
follows — “But these cases it must be borne in mind, occurred many jears 
ago, at the time when the practice m the Mofussil m this respect was very lax 
and before the Evndence Act was passed and the observations of the Privy 
Council(4) were made, as I humbly concene not as approving of this laxity 
of practice, but rather as cxcusmg it upon the ground that the Mofussil Courts 
were not at the time so sufSciently acquainted ivith out English rules of evi 
dcnce as to he able to observe them with anything like accuracj I conceive 
that one great object of the Evidence Act was to prevent this laxity and to 
introduce a more correct and uniform rule of practice than had previously 
prevailed ’ (5) “ In deciding the question whether certain ondenco be admis 
Bible or not, it is necessary to look at the object for which it is produced and the 
point it IS intended to establish for it may bo admissible for one purpose and 
not another "(C) “ In Civil and Criminal coses there is no difference in the 
rules as to the admissibility of evidence, though there may be a illerenoe m 
their application , and it may be that a piece of evidence admissible in either 
class of cases may not be sufficient in a Cnminal case that is without further 
evidence ”(7) In cases tried by jury it is the duty of tho Judge to decide all 
questions of admissibility , and in his discretion to prevent tho production of 
madmissible evidence, whether it is or is not objected to by the parties (8) 
It is the duty of the Appellate Court to see that this judicial discretion is exer 
ciscd in a proper manner (9) “ The moment a witness commences giving 
evidence which is inadmissible, he should be stopped by tho Court It is not 
safe to rely on a subsequent exhortation to tho jury to reject tho hearsay 


(1) Ih (and as to standard of ^alne 

« ^ at p 169) 

(2) EckoJ/ne S\ngh v HeeralaJ Seal 11 
\V R (P C), 2 (1868) s e. 12 Moo 
I A 136 ( Each relaxation is apt to be 
come a precedent for another tb at p 4) 
see notes to s 36 fast 

(3) Bcndonalh Parcaye v Russick Latl 
9 W R 274 (1868) 

(4) Untde Rajaha v Femmasamy 

Venkatadry 7 M I A 123 at p 137 
(18S8) s c 4 W R (P C) 121, 

Raragunty Lutchmeedavamoh v Vengama 
Na doc 9 M I A 66 at p 90 (1891) 
sc 1 W R (P C ), 30 Bocdhnartnn 
Stiigh V Stngh 13 M I A 529 

(1870) s c.. IS W R (P C) 1 

(5) Cuiiit Loll V Fatleh Loll 6 C at 
P 193 (1880), per Garth C J, and as to 
the reception of loose evidence, v ib 
Ilarcehur Hlajoamdar v Churn ilaihee. 


•>2 \V R 3SS 356 357 (1874) 

(6) Taiter v Z B & A4 845 

85S per Lord Tenterden C J 

(7) R V Mallory IS Cox 456 460 per 
Grove J v ante notes to s 3 and cases 
there cited and see also R v Franexs 
12 Cox C C 612 616 , Lord Melvxtle’s 
Tnal 29 Howr St Tr 746 764 [a fact 
must be established by the same evidence 
whether it is to be followed by a Criminal 
or Civil consequence but it is a totally 
different question m the consideration of 
Cnminal as distinguished from Civil 
justice how the accused may be affected 
by the fact when so established] , per 
Lord Erskme, L C Best Ev § 94 

(8) Cr Pr Code s 298 See Best, 
Ev § 97, cited Post 

(9) R V Amnta Govinda 10 Bom 
H C R 498 (1873) 
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tMilence and to decide on the legal endence alone ”(1) The duty of a Judge in 
Cinl cases is nowhere laid down so distinctly as this , and it has been said that 
there mav be some doubt as to whether, and, if at all, to what extent, a Judge 
oucht to interfere where no objection is raised by the parties But if the 
Courts them«el%'es be passi\ c in this respect the utility of the Code of Evidence 
mai be senouslj impaired Further, having regard to the imperative language 
of 5th, 60th, 64th, 136th, and 165th sections(2) and of other portions of the 
Act, It would appear that it was the intention of the Legislature that a Ci\il 
Court should irresjiective of objections made by parties, compel observance 
of the pro\Tsions of the law (3) Procedure as to admission and rejection of 
doemuents is dealt with in tlie undermentioned Order of the Code (4) The 
Judge is to decide as to the admissibihty of evidence, and may ask m what 
manner any e^udence which is tendered is relevant He is bound to try a col- 
lateral issue when the reception of evidence depends on a preliminary question 
of fact (5) The rules of endence cannot be departed from because there may 
be a strong moral con^^ctlon of gmlt (6) The moral weight of evidence is not 
the te->t (7) 

The proper time to make an objection is in the Court of first instance ObjecUonj 
For if it IS made at the time when the evidence is tendered it may he in the parties 
poner of the party tendering the evidence to obviate the objection if a valid 


(1) E \ Piltambur S*rdar 7 W R 

Cr 25 (1867) Where hearsay is not 
admissible as evidence it should not be 
taken down Plumber Dat v Rut un 
Bullub W R 1864 213, an d prior* 

consent to abide by the testimony of a 
certain witness cannot bind the consent 
ing party to hearsay testimony, but only 
to *uch evidence as is legally admissible 
Z.1 ckcemonoe v Shunkuree 2 W R 
252 R V Sheik Magot S W R 
Cr R \ Raingopal 10 W R Cr 7a 
(18681 R V Rally Churn 7 W R Cf 
2 [hearsay evidence prohibited] Re 
Aetfar Naih 18 W R Cr 16 (1872) 

R V Chunder hoomar 24 W R Cr 77 
(18751 

(2) F 8 5 and of no others s 60 
oral evidence must be direct s 64 
Documents must be proved by primarv 

evidence exeept etc s 165 ' nor ihoIJ 
he d «pense with primary evidence etc 
s 136 shall admit evidence if relevant 
and not otherunse 

(3) Field Ev 6th Ed see pp 482 
— ^86 where the question is discussed, 

and see Whitley Stokes 8S4 On the 
other hand it has been said that subject 
to certain well recognised exceptions the 
general principle Omnis consensus tdht 
errorem applies to evidence in Civil 
cases a maxim which is in one sense of 
do htful app! cation under this Act as to 
Criminal cases Much inadmissible cvl 
otnee IS constantly received in practice 
■ecause the opposing counsel either deems 
't not worth while to object or thinks 
Us reception will be beneficial to 

his cl ent Best. E\ S 97 In Sheelul 
Perslad \ Junnejoy \ful!ick 12 W R 
-•*4 (1869) the Court sad It is 
W, LE 


somewhat difficult to ascertain eucUy 
how matters stood before the Judge but 
It rather appears that the objection now 
taken as to there beiog no evidence to 
bring the case within cl 1 s 17 Act X 
of 1859 was not taken before the Judge 
There is no doubt that even if the evi 
dence on the record were m itself in 
sufficient the Judge might properly have 
decided the case upon the evidence such 
as It was if the defendant had waived his 
objection to its insufficiency and con 
sented to its being taken as suffi lent 
In this case it seems the party dispensed 
with proof and the case was not one in 
which evidence was wrongly admitted As 
to objections by parties and atlniissibility 
of evidence on appeal see next paragraph 

(4) Woodroffc and Amir All s Civ Pr 
Code (2nd Ed ) 0 XVIII pp 843—849 

(5) S 136 pojl and see s 162 post 
Cleaie v Jones 7 Ex 421 Philips v 
Cole 10 A & E 106 

(6) Banndra Kumar Chose V R (1909) 
37 C 91 

(7) R V Baijoo ChOiVdhrce 25 W R. 

Cr 43 (1876) when it was objected that 
the moral weight of certain evidence not 
legally admissible was almost irresistible 
Lord Campbell C J said 'The moral 
weight of evidence is not the test Many 
facts are excl ided bj law which m ght be 
important on account of the inconvenience 
of admiUing them R v OJdy 5 Cox 
C C ■*10 '•13 conviction* most be 

based on substmtial and sufficient evidence 
not mereU i oral conv ictions ' R v 
Voroh Rov S \1 R Cr ’S (1865) , as to 
jud clal t sliet ef «ee dictum in Re N <>’’o- 
dooraa L L R t’l 


9 


/ 
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one (1) It has beer held that where a valid objection is taken to the admis- 
sibility of evidence, it is discretionary with the Judge whether he will allow 
the objection to be withdrawn (2) Some latitude should be allowed to a mem- 
ber of the Bar, msistmg in the condact of his case upon bis question being 
taken down or bis objections noted where the Court thmks the question inad- 
missible or the objection imtenable There ought to be a spirit of give and 
take between the Bench and Bar in such matters, and every little persistence 
on the part of a pleader should not be turned into the occasion of a Cnmmal 
tnal unless the pleader's conduct is so clearly vexatious as to lead to the infer- 
ence that his intention is to insult or to interrupt the Court (3) 

An objection may be waived, but waiver cannot operate to confer on evi- 
dence the character of relevancy (v post) If the objection js prund facie sus- 
tainable, then the opponent must show the Court that the evidence satisfies 

'' rt to be pnmd facie 
his objection The 

, ^ , I evidence violates a 

named pnnciple or rule of evidence The cardinal principle is that a general 
objection, if overruled, cannot avail The onlj modification of this broad rule 
being that if on the face of the evidence m its relation to the rest of the case 
there appears no purpose whatever for which it could have been admissible, 
then a general objection, though overruled, will be deemed to have been suflS- 
cient The opposmg counsel can make no repl} to a general objection except 
to throw the whole responsibility upon the Judge at once or else begin sys 
tematically and argue that under any possible objection the testimony should 
come in Jiany tnals under such a system would practically never end (5) 
When dealing m appeal with the admissibility of evidence admitted bv 
the Lower Court, a distmction has been drawn between the cases (a) in which 
evidence uholly trreUiant has been erroneously admitted by the Lower Court , 
and (h) those cases m which a relevant fact has been erroneously allowed to be 
proied m a manner different from that which the law peqmres(6 ) , eg , where 
secondary evidence of the contents of a document has been admitted without 
the absence of the original having been accounted for (7) In the first case it 
is obvious that the decree can be supported upon relevant evidence only (c/ 
s 165, Prov 2, post) An erroneous omission to object to the admission of 
irrelevant testimony does not make it available as a ground of judgment (8) 


(1) Ktssen Kamtnee v Ram Chnnder, 12 
W R 13 (1869) , Sheetul Pershad \ 
Junme]03 Mullick, 12 VV R, 244 (1869), 
Wigmore Ev § 18 

(2) Barbal v AlUn, 7 Exch 609 

(3) Per Cur in Jn re Dattairaya 6 Boin 
L. R. S41 (1904) 

(4) See Wigmore Ev, S 18 

(5) See Wigmore Ev, S 18, and see 
per Lord Brougham in Bain v JVkife 
haten F P Co, H L C 1, 16 

(6) Field Ev,'6th Ed, 482. Amber Ah 
V Lutfe Ah, 45 C, 159, and note to s 
167, post 

(7) As to parol evidence of written con 
tract admitted without objection see 
Article in 14 Mad L J , 189 

(8) Mdler v Madho Das. 19 A 76 
sc L R, 23 I A, 106 (1896) , Sn 
Rajah Prakasaravamm Garu v Venkata 
Rau S3 M 160 (1915) , and see Sree 
naih Roy v Celuck Chunder Setn, IS 
W R 348 (1871) , Ramayya v DevaPPa, 


30 B 109 (19061 In Pudmaiate v 
Dootar Stngh, 4 M I K at PP 285, 
286 (1847) sc 7 W R P C, 41, the 
Pniy Council observed that the evidence 
nas howeier received below, and 
therefore we do not apprehend that we 
can treat it as not being evidence in the 
cause These observations appear, how 
e\er to ha\e referred to the weight and 
not to the admissibility of the evidence 
See also Ningaua v Bharmappa 23 B , 
69 (1897) It has been said tiiat a party 
who has hied an exhibit cannot plead lU 
inadmissibility if the other party seeks 
to use the document against him 
Raaion v Secrefory of State, Mad L J 
Dig 65 But apart from any question 
of estoppel as where the objection is to 
the proof or where the reception of the 
evidence has affected the position of the 
other party the question of admissibility 
must be determined by the provisions of 
the Act 
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2Jor can evidence be given which the law exelades as that a person who is hable 
on a note of hand signed it as surety only (1) IVhere a piece of evidence not 
proved m the proper manner has been admitted without objection it is not 
open to the opposite party to challenge it at a later stage of the litigation 
But where evndence has been received without objection in direct contravention 
of an imperative provision of the law the prmciple on which unobjected evideuco 
IS admitted, be it acqmescencc, evasion, or estoppel (none of which is available 
against a positiv e legislativ e enactment) does, not apply (2) The Act (s 1C5) 
also enacts that the judgment must be based upon facts duhj jtroved, that is, 
proved in accordance with the provisions relating to proof contained in the 
Act \Vhere no proof has been offered, as where a document has been admitted 
m the Lower Court without bemg proved, the Court of Appeal may reject the 
document notwithstanding want of objection by the other party (3) Where 
proof has been given of a document but the proof is primd facie improper, an 
apparent exception exists m Civil suits bas<M on principles akin to estoppel , 
aswherenoobjection IS taken to secondary evidence of documents being giv en (4) 
In this case want of objection may mislead the party tendering the evidence 
and prevent him from producing primary evidence, or from showmg that the 
secondary cvndence offered is admissible (5) So it has been held that if no 
•objection is taken in the Court of first instance to the reception of a document 
in evidence (c y , as being the copy of a copy) it is not within the province of 
the Appellate Court to raise or recognise it in apjieal (6) AVhere also the Court 
■of first instance admitted m evidence the depositions of certain witnesses m a 
previous litigation and no objection was taken, but in appeal it was objected 
■‘^ ‘ **■ * ’ ' Wilt. «i j 1 '^xamined and 

as m conso 

. . lad cancelled 

^ ^ jcllate Court 

’ ' ’ ' ’ 'ace, or if it required the party tendering 

fore It for exammatioo, it was bound to 
and that ID no case was it jostifica m 
d deciding the cave on the remammg 
■eviueute on lue ncuru me appeii was remanded (7) But of course the 


(1) Harak Ckand v Dtshun Chandra 

8 C W N 101 102 (1903) [In 

admissibility of oral <\idence question 
not raised in either of Lower Courts but 
taken and allowed in appeal] 

(2) Sudhonia Kumar Singha v Cour 
Chandra. Pal IS C L, J 47 i S*« alta 
■Luchtram Molilol Botd \ Radlia Charon 
Poddar 49 C 93 (1922) 

(3) Kanto Prtuhad v Jagat Chandra 
23 C 335 338 (1895) in this case the 
contention that a map was admissible in 
«'idence was held to be open to the ap 
pellant on special appeal although he had 
not appealed against an order or remand 
made by the lower Appellate Court re- 
jecting the map as not being admissible 

see Cirindra Chundra v Rajendra Nath, 
I C \\ N 530 (1897) 

(<) See Robinson \ Davies 5 Q B D, 
26 (1879) where secondary etidence of 
■the contents of written documents was re- 
ceiied under a commission to fake evi 
dence abroad without objection 

(5) Ktssen Kaminee \ Ram Chander 
supra. 

(6) Chimnoji Covtnd v Dhunkar Dhon 


dev II B 320 (1686) followed m laksh 
man v dmrit 34 B 596 (1900) in this 
the copy from which the copy was taken 
had been filed in a suit between the pre 
decessors in title of the parties Akbor 
Ah V Bhyca Lai 6 C (1880) at pp 669 
67(1 Kxssew kominee v Rom CUuitder 12 
\\ R 13 (1869) in which suit the case 
was remanded with liberty to supply the 
necessary proof see Ningaia v Bhartnap 
pa 23 B 65 (1697) see note to s 165 
poll \o objection should be allowed to 
be taken in the Appellate Court as to the 
admissibility of a copy of a document which 
was admitted in eMdence in the Court 
below without any objection A short 
Lot s Rafchof Das 31 C 155 (1903) 
dissenting from Kaineshar Pershad v 
.^mannfiif/ii 26 C 53 (1898) Shah.adi 
Began \ Secretary of State tor India 
P C <1907) 34 C 1059 L R 34 I A.. 
194 Tlct She \ Maung Pa 3 L B R., 
49 Sn Ra/afi Prakosoro an m Caru \ 

I enkata Ran 38 VI 160 (1915) 

(7) Lakshman i -imnl 24 B 56 
(1900) 


y 
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Appeal Court has a perfect n^t to attach such weight to the documents as it 
thmks proper, or to say whether they ought to be treated as evidence as against 
particular parties to the suit (1) TtTieie a document is admitted without proof 
but without objection m the tnal Court, no objection to its admissibihtj on the 
ground of want of formal proof can be taken in appeal (2) Where no objection 
is taken in the first Court to the admission in evidence of documents not xnier 
partes, objection cannot be taken m second appeal that it has not been proved 
that the conditions exist whidi make any particular section applicable (3) 
Objections to the admissibility of documents attached to the return of a 
commission if not previously made cannot be taken at the hearing of the suit (4) 
If when evidence is taken before Commissioners a document is tendered and 
objected to on any ground, the opposite party is not precluded from objecting 

s not necessary to state 
hen it 13 first tendered, 
objection whenever the 

In the undermentioned case(6), the Privy Council held that the oxamina 
tion of a material witness of the plaintiff in the absence of the defendant, his 
i akil having been removed and no other vakil then actmg for him was such 
an irregularity that if objected to at the proper time would have been fatal 
to the reception of such evidence , but that no objection havmg been urged 
during the time or until on appeal was interposed, the objection came too late 
and could not be sustained as, notwithstanding such irrcgulanty, that fact did 
not tamt the whole proceedings so as to pres ent the plaintiff recoi-ermg upon 
the other evidence wluch was sufficient to establish his case 

The Appellate Court has no lunsdiction to reject a copj of a document 
Exhibited in the lower Court with tbo consent of both parties at anv rate 
without givmg the parties an opportunitv of producing the onginal (7) It has 
been held that the ground of waiver cannot be allowed to prevail in a Criminal 
case, (8] and that a prisoner on his trial can consent to nothing (9) ks to 
objections to the reception of evidence by the Court itself see the preceding 
paragraph , and as to the procedure when a question is objected to and allowed 
by the Court, see the Civil Procedure Code (10) A Court is bound to decide 
upon the evidence without reference to any previous arrangement between 
the parties as to the mode m which the evidence is to be dealt with (11) Upon 
the question of placing a favourable construction on doubtful evidence so as 


(1) Abhor Al\ V Bh^to Lai supra 

(2) Cornier Rat v Kalash Be! an 4 

Pat L. W 213 44 I C. 422 see 

Korl an Hart v /tmbotfeon Balkr\slna 
44 B 192 

(3) Reajaddi Sarkar y Congo Charm 
BJiotlocJorjo S3l C 863 

(4) Struthers v ft heeler 6 C L K 
109 (1880) 

(5> RoJh V Cou him 9 C 939 (1881) 
( 6 ) Bommaratise Bahadur y Rongasamy 
Mudaly 6 M I A 232 (1855) 

(7> Komulammoi v Athtbary Songary 
3S M E J II, 8 c. 481 C 615 

(8) J? V Amnta Camnda 10 Bom 
II C R 497 493 (1873) On Uie ques 
tion how far the rule of evidence may be 
relaxed h> consent Mr Best remarks — 
In Cnminal cases at least in treason and 
felonj It the duty of the Judge to see 
that the arnsed is condemned accord ng 
to Uvf antrdhe rules of evidence fonmng 


part of that law no admissions from him 
or his counsel will be received $ 97, 
eee also s 58 pojt 

(9) R V Bwhonoth 12 \\ R Cr 3 
(1869) Attorney General of New Sotih 
n alee v Bertrand 36 L J PC 51 
sc L R I P C S3S see also K V 
Narrojt Dadabhat 9 Bora H C R 3o8 
383 (1872) R v Bholanath 2 C 23 
(1876) R y Allen 6 C 83 (1880), 
/{ossein Buksk y R 6 C 96 99 as to 
objections see observation of Trevelyan 
J in Ginsh Cliunder v J? 20 C 861 
(1893) Best Ev S 97. as to adffiis* 
sions of fact by legal practitioners see ss 
17 IS 58 post 

(10) Civ Pf Code O X\Iir r 11 P 
846 cf also s 3S9 Cr Pr Code of Act 
\IV of 1682 

(11) Gooroo Pershad v Bykunto Chon 
der 6 W R S’ (1866) 
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to entitle the Court to treat it as substantive evidence m the case and not 
exclude it as inadinjss]ble(l) , and as to the case irhero both parties have put 
indifferent portions of inadiais«!ible proceedings and rested arguments thereon, ( 2 ) 
«« the ca«es noted below 

6. Facts wliicli, thougli not m issue, are so connected 
a fact in issue as to ton part of the same transaction, are releJ 
vant, whether the> occurred at the same time and place or at^ 
different(3) times and places 

iUiMtnifioHi 

(a) 4 IS accu«cd of the murder of B hy beating him Whatever was said or done by 
A or JJ, or the by stauders at the beating, or so shortly before or after it as to form part 
of the transaction is a relevant fact (4) 

(&) A IS accused of waging war against the Queen by taLing part in an armed insur 
rection in which property is destroj-cd troops ate attacked and gaols are broken open 
The occurrence of these facts is relevant as forming part of the general transaction 
though 4 may not have been present at all of them (o) 

(e) A sues B for libel contained in a letter forming part of a correspondence 
letters between the parties nUtiag to the subject out of which the libel aro'e and 
forming part of the correspondence in which it is contained are relevant facts though 
they do not contam the bhel itself 

(d) The question is whether the certain goods ordered from B were delivered to A 
The goods were delivered to several intermediate persons successively Each delivery is a 
relevant fact (6) 

Prmcjple.— If facta fonn part of tbe transaction wbich is the subject of 
entjmry manifestly evidence of them ought not to be excluded (7) Moreover, 
suca facts forming part of tho res gestoe m roost cases could not be excluded 
without rendering the evidence umnteffig>ble(8), for every part of a transaction 
IS connected with e^ery other part as cause or effect ^he point for decision 
Will always be whether they do form part, or are too remote to be considered 
really part of the transaction before the Court (9) 

8 8 3( lachntstue } 

8 3 ( BeUtant ) 


(1) Duarka Das v Baksh 18 A 

^2 (1895) 

(2) Btr Chandtr v Bhanst Dkar 3 
B L R AC 217 (1869) 

(3) Thus where a man committed three 
burglaries m one night and stole a shirt 
at one place and left it in another and they 
Were all so connected that the Court heard 
^e history of all three burglaries Lord 
Ellenborough remarked that if crimes do 
so intermix the Court must go through the 
detail Case cited without name in N v 
If'Ai/ei 2 Lea 985 which is also re- 
PoTird as B V IKjle 1 B & P (N R.), 

(4) See In rc SuraS Dhobnt 10 C 302 
(1884) R V Foktropo 15 B 491 496 
(1890) as to exclamations of mere by 
Minders see R v Fou>*rr cited Steph 
p c Art 3 illust (a) Milne v Liettar 
^ H N 786 Bennuon V Cartwright 5 
~ ^ S 1 The Sehuviba Swab 521 
Wharton Ev , I 260. 


(5) V s 10 pQit That war was waged 
IS one of the facts in issue These oe 
curreoces are part of that fact 

(6) As beng part of the fact m issue, 
did the goods pass to A 

(7) See Norton Ev 101 

(8) Roscoe Cr Ev 13th Ed 78 Acts 
dcdarations and circumstances whidi 
coital ( lie or occoinponj and erf lain the 
fact or transaction in issue are admissible 
as forming part of the ret getta Tbe 
term ref geilir though generally -pplied 
to a fact or transaction in issue may be 
u«ed in the abose conned on of any 
material tact Phipson Ev ^th Ed., 
44 45 

Tbe earl er term was ref gesta or /air 
ref gtttt see as to the history of this 

catch all phrase Thayers Caset on 
Evidence 629 same in American Law 
Review XV 5 81 Wigmore Ev | 1795, 
and Phipson in 19 Law Quart Rev 435 

(9) Norton Ev.. 101 


Relevancy 
of facts 
forming 
part of same 
transaction 
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Stepb Dip , Art 3 Roscoe, Cr Er , 86, 13th Ed , 78 , StepL Introd , Ch III , Phipaon 
Et , 6th Fd ,44 45 , Norton Et , 111 Cunninghtm Ev , 87 Whitley Stol es 854 , Taylor, 
Er , §§ 320, 326 — 328 , liarton Er, § 258, Thayer's Cases on Evidence C29 , Rice on. 
Evidence, 369—392 


commentary. 


Facts form 
lug part ol 
same trans 
BCtlOD 


A tran'action is a group of facts so connected together as to be referred to 
’ ’ ’ ’ • . ‘ liar 

• of 

igle 

juoges iia\c given uiiieiint uetit.ious int area ot events coverea by the 
tenn res gestoe depends upon the circumstances of each particular case The 
res gestee may be defined as those circumstances which are the automatic and 
undesignedmcidentsof aparticularhtigatedact and which ate admissible when 
illustrative of such act The'c incidents may be separated from the act by a 
lapse of time more or le«s appreciable A transaction may last for weeks The 
incidents may con«ist of "ayings and domgs of any one absorbed in the event 
whether participant or bj standcr, they raaj compnse things left undone as 
well as things done They must be necessary incidents of the litigated act in 
the «enso that they are part of the immediate preparations for or emanations 
of such act and are not produced bj the calculated pohej of the actors They 
are the act talking for itself, not what people say when talking about the act 
In other words, they roust atand on an immediate causal relation to the acb— 
a relation not broken bv the interposition of voluntary individual wanness, 
'ecking to manufacture evidence for itself Incidents that are thus immediately 
and unconsciously associated with an act whether such incidents are doin^ 
or declarations, liecome in this way evidence of the character of the act They 
are admi'isible though hearsay, because in such cases it is the act that creates 
the hearsay, not the hear«ay the act It is the power of perception unmodified 
by recollection that i« appealed to, not of recollection modifjmg perception 
Whenever recollection comes in, whenever there is opportunity for reflection 
and explanations — then statements cease to be part of the res gestee Declara- 
tions to be admissible must be made during the traasaction If made after 
its completion they are too late(2) but it is no objection that they are self 
serving (3) Whenever a fact is a in a cham of facts necessary to establish 
another fact, it is, of course, admissible In some cases an offence consists of 
a series of transactions in such cases evidence is admissible of any act which 
goes to make up the offence (4) A fact besides being relevant under this sec- 
tion, by virtue merely of its being so connected with a fact in issue as to forrn 
part of the same transaction, may also be relevant on the grounds mentioned 
in one or other of the succe^ng sections So where several offences are con* 
necte d together and form part of one entire transaction, then the one is evidenco 
to show the character of the other (5) And where the onlj evidence against a 
pnsoner charged with having voluntanly caused gnevous hurt was a statement- 


(1) Steph Dig Art. 3 R v M J 

Vyapoory MoodeUsr 6 C 655 662 

(1831) , cf use of word in ss 235 239 
Cr Pr Code and sec R v Faktrapa iS 
B 496 502 supra F \ Vajirort 16 B 
414 4^4 (1892) R V Dwarkanalk 

7 VV R Cr IS (1867), R V 5flwi 13 
M 426 (1890) The term ‘transaction 
occurs in s 13 post and as used in that 
seel on wis defined in Gufju Latt \ Falleh 
Lall 6 C at p I86 (1880) 

(2) Chan Mahto v R (1907) 11 

C W N 266 


(3) Wharton E\ H 258 262 Ser 
definitions of Supreme Court of Georgia 
cited in Rice Ev 375 ‘ the cifcurastan 
ces facts and decJaration which grew out 
of the mam fact are contemporaneous 
with and serve to illustrate its character 
as part of the res gcslar 

(4) Roscoe Cr Ev 13th Ed 77, 78, 
Norton Ev, 102 

(5) R \ BUis 6 B &. C 145 cited Iff 
R v Parbhiidas 1 1 Bom H C R 94 
(1874) t 8 14 post See also Intro- 
ductions ante 
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made m the presence of the prisoner by the person injured to a third peraon 
immediatel}' after the commission of the offence and the pnsoner did not, when 
the statement was made, den^ that she had done the act complained of, it was 
held that the evidence was admissible under this section and s 8, illust (g) of 
this Act (1) But where it did not appear how long an interval had elapsed 
between a murder and the statement of an alleged by stander, whose condi- 
tion of imnd did not seem to ha\ e been such as to exclude the supposition that 
his evidence was fabricated, it was held that his statement was inadmissible 
under this section (2) One P came to a police station with a written report 
in which there were allegations that certain persons including M had committed 
the offence of riot The report isas read out to P and as soon as he heard it, 
he infonned the police that d/ was not present at the not and stated that the 
report was wntten b} one J Subsequently M prosecuted J and P for an 
oSence under s 121, Indian Penal Code Held, that the statement made by 
P to the police was not admissible against J, either as a part of a confession 
or as a part of the transaction under investigation under this section (3) The 
doctnne of election (m Criminal trials) is closely connected with that about 
the adimssibiliti of collateral facts which, though not in issue, may be relevant 
under this section if thej form part of the same transaction (4) The cases 
cited below mav be further consulted in connection with this section (5) Certain 
persons were conancted of robbing and murder, and on its appearing that the 
two oSences constituted parts of the same transaction , held that recent and 
unexplamed pos«ession or tlie stolen property, which would be presumptne 
’ ’ ge of robbing was similarly ei iccnce 

Asides being part of the res gesta 
• ration (7) as esndence of mtcntionfS) 

and 80 forth 

7 Facts which are the occasion, cause or effect, Facts which 

diate or otherwise, of relevant facts, or facts in issue, or whiclr occalfon 
constitute the state of things under which they happened, oc ^or 
which afforded an opportunity for their occurrence or transaction^ tacts m 
are relevant { 


llltulrahon^ 

(a) The question la, whether A robbed B 
The facts that shortlv before the robberj D went to a fair with jnontj la bii 
possession, and that he showed it, or reentiooed the fact that he had it, 
to third persons are rclcTant (9) 


(1) In re Jfiral Dhobm 10 C 302 
(1884) sufira 

(2) Cha,n Afo/i/o i R (1907) 11 C 
W N 266 

(3) JoJpa Prasad \ Emp 17 A L J 
760 s c so I C 487 20 Cr L J 311 

(4) R \ Fahrapa 15 B 496 502 
f'fra see also ss 235 239 Cr Tr Code 
Taylor E\ S 329 

(5) R V DtrdseiC 4 C A P 336 R > 
Reardcn 4 Tost & Fin 76 R ' Elbs, 
enpra R \ Cabden 3 Post A Fin 833 
7? V 1 oung R A R C C R 280 note 
B \ ll'eiiaood 4 C A P 547 R s 
li'iUams Dears C C 18S R x Roonej, 
7 C A P 517, R V m,ley. 2 Lea. 935. 


R > Long 6 C A P 179 R x Firth 
L R 1 C C R 172 R V Salisbury. S 
CAP 155 157 see eases cited in Steph 
Dig Art 3 2 East P C 934 

(6) R X Semi 13 M 4’6 (18901 

(7) Lege Sanpa \ Emp 19 Cr L. J 

155 43 I C 443 s c (‘Statement by 

complainant as to rape) 

(8) Vathw Krishna x Ratrehandro. 
3" M L J 489 (Statement b> tesutor), 
and see 47 1 C 6tl 

(9) As gixinz occasion cr opportunity 
or being the ctuse see Norton, Ex , 103 , 
Cunnioshain Ex 90 , W hitley StoVes 
855 
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j (6) The question is whether A mardered £ 

Marks on the ground, produced by a straggle at or near the place where the murder 
was committed are lelerant facts {!) 

(e) The question is, whether A poisoned B 

, The state of B’e health before the symptoms ascribed to poison and habits of B, 

known to A, which aCoided an opportunity for the administration of poison 
are relevant facts (2) 

Principle. — The leason for the admifision of facts of this nature is that, 
if it is desired to decide whether a fact occurred or not, almost the first natural 
step IS to ascertain whether there were facts at hand calculated to produce or 
afiotd opportunity for its occurrence, or facts which its occurrence was calcu- 
lated to produce Further, m order to the proper appreciation of a fact, it 
is necessary to know the state of things under which it occurred (3) 
s 3 ("f’ael.") s 3 {“ ^elevonf ”) 

a 3 {“ Fact *» Mswe.’’) 

Steph Dig, Art 9, and note , Steph IntFod.,Ch III , Phipson, Ev , 5th Ed , 44, 43 142, 
Norton, Ev, 103, Cunmngham, Ev, 90, Wigmore, Ev, |§ 131-134, Best, Ev, §453 
Wills’ Circ Ev, passim. 

COMMENTARY. 

Causation Leaving the transaction itself, the present section embraces a larger area 
and provides for the adnussion of several classes of facts, which though not 
possibly forming part of the transaction, are yet connected with it in particular 
inodes (tts , as occasion, cause, effect , as giving opportunity for its occurrense 
or as constituting the state of things under which it happened), and so are 
relevant when the transaction itself is under enquiry These modes— occauon, 
cause, effect, opportunity— are really different aspects of causation When 
an act is done and a particular person is alleged to have done it (not through 
an agent but personally) it is obvious that his physical presence, within a 
proper range of time and place, forms one step on the way to the belief that he 
did it If it be asked whether tho mere possibihty involved in opportumtj is 
not too slender and whether somethmg more than mere opportunitr, for 
’ ’ , . ~ ^ answer is that 

■ ■ leses are negatned, 

one of innumerable 

. ‘ limited number w ho 

were in a position to do this particular act In short, opportumty alone, and 
not exclusive opportimity, is a sufficient showing for admissibility (4) On 
hflcA vft ‘UA'yi-ExfcasAt cau. wypt v’afistrAt’.’w, 'I'rfiA 

the accused had no opportunity of committing the crime On the strength 
of this rests the force of a defence founded on an alibt (5) But care must be taken 
against a hasty inference from opportunity for, to commission of, a crime 
There can be no crime without the opportumty , but there is a wide gulf to be 
bridged over by evidence between opportumty and commission (6) 

Simitar un- Generally speaking, it is not admissible to prove the fact m issue by showing 
oonneoted that facts similar to it, but not part of the same transaction, have occurred 
Xacts 

(1) As effects of the fact in issue Ibis Introd , Ch III knowledge of ctreum- 
is an instance of real evidence , see stances enabling a person to do the act is 
Norton, Ev , 103, Best, Ev , $ 92, a# to thus also relevant [illust (c)], 

proof from footmark, see Wills’ Ore <4) Wigmore Ev, i 131 

Ev 6th Ed, 96 214—221 436 (5) See s 11. post 

(2) As constituting the state of things (6) Norton Ev 104 Best, Ev, S 

under which the alleged fact happened and 4S3 , see c.>se cited in Starkie Ev 4th 
as a^ording opportumty Ed , 864 note , Wills’ Circ Ev , 6th Ed , 

(3) Cunningham Ev 90 91 Stepb 63 33^. 
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on other occasions Facts which arc sought to he made relevant merclv from 
their general smilanty to tho main fact or transaction and not from some 
specific connection therewith are not admissible to show its existence (1) The 
meaning of the rule excluding transactions similar to but unconnected with 
the facts m i«sue is that inferences are not to be drawn from one transaction 
to another which is not specifically connected with it merely because the two 
re^emhle one another Thei must he linked together by tho cham of cause 
and effect in *ome assignable way before an inference may he drawn (2) They 
are not facts in issue and are therefore excluded by the fifth section They 
-are not paits of the same trausaction so as to be admissible under the sixth 
section and there is no prmciple of causation which would render them relevant 
under this *ection The maxim res tnUr altos acta is frequently supposed to 
express the principle of exclusion in such cases but this is mcortect for 
similar tran’uictions inter fortes would he eqiiilly inadmissible in this relation 
The maxitQ has its principal utility m the domain of substantive law (3) And 
so when as m a well known ca«c the question was whether A a brewer 
sold good beer to £ a publican the fact that A sold good beer to C D and 
£ other publican®, was held to be irreleiant (4) \or when an act has been 
proied to show that a given partv did the act may evidence be tendered of 
similar acts done either by hmself with the object of showing a disposition 
habit or propensity to commit and a consequent probability of his having 
committed the act in question or bv others though similarlj circumstanced 
to himself to show that he would be likely to act as they (5) Vnd so when tho 
question i« whether A committed a crime the fact that he formerly committed 
another crime of the same sort and had a tendency to commit such ottmes is 
inelevant (C) The so called exceptions {though they are not stnctlv speaking 
such) to this rule consist m the admissibility of evidence of acts showing intention 
“ f * J a e+om lti\ T df» 


facts m issue (0) On the other hand and on the same principle in cases wuere 
causation is well known and regular as in the case of physical and mecliamcal 
agencies the conditions of mental disease the propensities of animals and the 


(1) Stepb Dg Art 10 Fbipson Ev 
•Sth Ed 155 156 Best Ev H 50^510 
Tajlor Ev SS 317 — 326 Brooms 
Legal Max ms 908 Roscoe N P Ev 

Powell Ev 9th Ed 60—64 and 
V post l/ofe n V Attorney General N 
S W 1894 A C. 57 65 per Lord 
'Herschell 

(2) Stepb D g p 163 

(3) Phipson Ev Stb Ed 157 Stepb 
Lg Art 10 and n vi p 162 Best 
Lv 5 112 506— SIO Taylor Ev 
317—326 Browns Legal Max ms 954— 
■968 

(4) Holcombe v Hea-ton 2 Camp 391 

ter f I had been shown that the beer 

sold to all was of the same brew ng 
Steph D g Art 10 llust (6) so (un 
less a general custom be proved) the 
terms on wh ch A let land to iJ arc no 
* dence of the terms on wh ch A lei 
lands to other tenants Carter v Pryte 
PeaVe 130 sec Holt ngham \ Head 4 
C. B N S 383 Speneely DeU Uott 
^ East 108 Smith v IWt nr 6 C 4 P 
JSO Taylor Ev SS 317—326 

(5) Ph pson F 5lh Ed 121 and 


textbooks c ted ante and notet to s 14 
poet as to tbe con\erse cases of character 
and course of bus ness v poet as 52 — S5 
16 

(6) Steph D g Art 10 Wlust (o) R 
V Cole 1 Ph 11 ps E 508 Stepb D g 
pp 16 — 164 tee 6 14 pait illusts (n) 
(o) fp> Uak n V Attorney-General 
NSW 1894 A C 57 65 

(7) See s 14 pott cf Steph Dg 

Art II and pp 162—164 »t> Ph pson, 
5th Ed 157 As to evidence of inten 
ton see Nart ngl Dial v Ram Naran 
30 C 883 896 (1903) R v Bond C C 
B (1906) 21 Cox p 2a2 

(8) See s 15 post cf Steph D g 

Art 12 Lawson s Presumpu e Evidence 
Ifi’ Steph D g 162—164 see also Taylor 
Ev II S‘‘7 — 348 Roscoe Cr Ev 13th 
Ed 79 et seq Best Ev p 463 Roi 

coe N P Ev 85 R v U yol I k. B, 

188 (1904) 1 All L J 42 Hales v 

Kerr (1909) 2KB 601 Times L. R 

24 p 779 

(91 9t*j,h Introd. 164 ttt 8s. 40 — 44 
past 
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like e\ idence of similar but imconnected acts is often admissible (1) Where in an 
action brought m respect of a nuisance alleged to be caused by the construction 
and maintenance of a hospital for infectious diseases, the plaintiff proposed 
to call evidence as to the effect of other similar hospitals on the sutround- 
mg neighbourhood, it was held that evidence of facts by which the effect (or 
absence of effect) of such hospitals could be either positively or approxi 
mately ascertained was admissible and material (2) Where the discharge 
of gaseous matter from the chimney of a chemical work was complained 
of as a nmsance hy the proprietor of land in its vicinity it was held that the 
effect ’ xi 1 1 1 

mattei 

discha ^ ^ 

doings of animals are in question it is admissible to prove the general character, 
of the species or of the particular animals as well as the doings of the same, 
or similar ammals, on other occasions (5) Further, similar facts mav become 
admissible in confirmation of testimony as to the mam fact which would be 
inadmissible as direct proof So an admission of liabiUtv on one bill accepted 
by the same agent is no evidence of a general authority to accept, though it is 
admissible to confirm independent proof of such authority (6) And proof of 
*' ' ’ And 

evious 
im by 

showing that he is consistent with himself (8) Similar facts may be admissible 
in proof of agency "W here the question is whether one person acted as agent 
for another on a particular occasion the fact that he so acted on other occasions 


(l) Phipson Ev Sth Ed, 144—149 
Best E\ pp 463 464 Taylor Ev 319 
so in an American case it being in dis 
pute whether a horse was or was not 
fnghtened b) a certain pile of lumber 
evidence that other horses were frightened 
by the same pile under a variety of c r 
cumstances was held admissible Best 
E% p 464 for a similar ease see Bronn 
V E C R Co 22 Q B D 391 “so 
where the question was whether A j dog 
1 died a sheep belonging to B the fact 
that the tame dog had lolled other sheep 
on d fferent occasions belonging to other 
people was held admissible trww v 
Jones 1 T L R 153 , Wharton Ev 
S 1295 so also the question being 
whether A s premises were ignited hy 
sparks escaping from a railway engine 
proof that (1) the same engine and (21 
other engines of similar construction 
belonging to the same Company had pre 
\ lous y caused fires along the same line 
IS admissible Aldridge o U W- R Co 
3 M A Gr 522 Ptggoit y E C R Co 
3 C B 229 the question being whether 
A was insane at a certain time evidence 
that he exhibited symptoms of insanity 
prior and subsequent to such bme and 
that his ancestors and collaterals had been 
insane is admissible ' Pope on Lunacy 
392 Ph pson Ev Sth Ed 149—156 
as to the presumption of regulanty in the 
case of scientific instruments see Taylor 
Ev 1 1S3 As to Manorial and Trade 
Customs see Taylor Ev, 55 320—322 


Roscoe N P Ev 85 86 Phipson Ev^ 
5(h Ed 147 s 13 Post acts showing 
title see s II post 

(2) Tie ilonagers of the Metropolitan 
Asjltim Dislnel v Hill 47 L T (H L) 
29 Per Lord Selborne L C * Evidence 
relating to collateral facts is only ad 
missible when such facts will if establish 
ed establish reasonable presumption as to 
the matter in dispute and when such 
evidence is reasonably conclusive ’ Per 
Lord Watson , see also Fovlhes v Ckadd 
3 Doug 157 

(3) Hamilton v T'gnnait & Co 1 Rob 
S’l 7 C A F 122 V Neville 1 
Pea N P C 125 but see as to this last 
case i? V Po ne 8 E & B 486 

(4) Metropolitan Asylum District v HiK, 
supra 35 per Lord Watson 

(5) Phipson Ev Sth Ed 148 177 

Osborne Y Cl aequell 2 Q B (1896) 109 
IVtllams Y Richards (1907) 2 K B, 

88 

(6) Lletiellin v IPinckiiortl 13 M 8r 
W 598 Holl ngl am v Head 4 C B N 
S 388 Morns v Bethel L R 4 C P, 
765 Phipson Ev Sth Ed 83 

(7) Bourne v Gatliff 11 C & F 45 
see as to similar facts admissible in cor-- 
roboration of the mam fact R v Pearce 
Peake N Pr R 106 R v Egerton R- 
A R 175 cited in R v Ell s 6 B AC 
148 Cole V A/«nntHg 2 Q B D 611 and 
cases in preceding note 

(8) S 157 post 
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’ ' '1 ^ t f - » * r itlence of acts of adultery* 

petition are admi'isible, 

■ X ■. o ■ j vious acts of improper 

familiarity (2) 

8 Any fact is relevant which show® or constitutes alMotue 
motn e{3) or preparation(4) for any fact m issue or relevant fact 

The conduct of any party, or of any agent to an} party, sSsequeni 
to any suit or proceeding, in reference to such suit or proceedii]g(5) comiiici 
or in reference to any fact in issue therem or relevant thereto(6), 
and the conduct of any person an offence against nhom is the 
subject of any proceedmg(7), is relevant, if such conduct influ- 
ences or 19 influenced by any fact in is«uc or rele\ ant fact, and 
whether it was previous(8) or •«ubsequent(9) thereto 

Explanntinn 1 — The word “ conduct ” m this section does 
not include statements, unless those statements accompaii} and 
explain acts other than statementsflO) , but this explanation is 
not to affect the relevancy of statements under an} other sec 
tion of this Act (11) 

Explanation 2 — ^W'‘hen the conduct of any person is role\ ant 
an\ statement made to him or in his presence anti (12) hearing 
which affects such conduct, is relevant (13) 


Illu$lrQltont 

(a) A 19 tried for murdet of D 

The facts that murdered C, thst il knev tb^t <4 had murdered C, and that B 
had tried to extort moner from A br threatening to make hu knowledge 
public, are reIeTant(14) 

(() A sues B upon a bond for tbe payment of raonei B denies the making of the 
bond 


The fact that, at the time when the 
money for a particular purpoee 


(1) Steph Dig Art 13 Blake v 
Albton Life Assurance Society L R 4 
C P D 94 rre also Courteen v Totse 
1 Camp 42n Aeo/ % £rt »ff 1 Esp 60 
‘fo/iinr \ I'wee 2 Starkie 368 

(2) Boddi \ Boddi 30 L J P & M 
23 Taylor E\ S 340 see remarks on 
tins case in Phipson E^ 80 1st Ed 
omitted in 2nd Ed It has been held that 
ante nuptial incontinence is relevant to prove 
post nuptial misconduct charged between 
the same parties Canlello \ Cantello 
Tiires March 2 1896 cited in Phipson 
E' Sth Ed 146 

(3) Illusts (a) (6) and s pest Emp 
V Panchu Das 47 C 671 (F B ) N ' 

•f Fjopaorj Moodet or 6 C 6SS 662 
*s to the admissibiht) of similar facts to 
pto\e motive for a crime see for its ad 
mission R V Heeson 14 Cox 40 R ' 
Stephens 16 Cox 387 R v Clcti-es 4 C 
^ P 221 contra R \ Flanagan 15 Cox, 


bond was alleged to be made, B required 
M relevant 


403 R \ Debendra Prosod A C (1909> 
36 C 573 

(4) Illusts (c) (rf) and \ post 

(5) must (e) 

(6) Illusts (d) (e) (il R v Abdulla 
7 A 40 (1885) 

(7) Illusts h) 

(8) Illusts (d) (e) 

(9) Illusts (e) (i) Dalip Singh \ 

Aaual Kunuar P C (190S) 30 A 25^ 

(10) Illusts (7> <k) and v post 
(in See ss 10 U illusts it) (li 

(m) 17—^9 155 157 

(12) Not or but for Fnghsh rule see 
A etie \ /aHe 2 C A K "09 

(13) lUusts (/) (ol (><) R \ Ed 
Mundr 6 C A P 164 

(14) See also R ' BmcWo 13 Cor, 

293 R t Shipfe} 12 Cox 161 . )? > 
Cletces 4 C A P 221 5 Cox C C. 214 , 

Best Es I 92 
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(e) A u tried /or the murder ot B by poison 
The fact that, before the death of A procured poison similar to that which was 
administered to £ is releyant.(l} 

(d) The question u, whether a certain document is the Will of A 

The facts that, not long before the data of the alleged Will, A made inqtury into 
matters to which the jnoTisiona of the alleged Will relate , that he consulted 
vakils in reference to making the Will, and that he caused drafts of other 
Wills to he prepared, of wlueh ha did not approye, are relevant.(3) 

(e) A IS accused of a crime 

The facts, that either before, or at the time of, or after the alleged crime, A 
provided evidence which would tend to give to the facts of the case an appear* 
ance favourable to himself or that he destroyed or concealed evidence, or 
prevented the presence or procured the absence of persons who might have 
been witnesses, or suborned person to give false evidence respectmg it, are 
relevant (3) 

(/) The question is, whether A robbed B 
The facta that, after B was robbed, C said in A'a presence — ‘ the police are commg 
to look for the man who robbed B ’ — and that immediately aftenvards 4 
ran away, ate relevant (4) 

(g) The question is, whether A owes B rupees 10,000 
The facts that A asked C to lend bun money, and that D said to 0 in A's presence 
and hearmg,— ■' I advise you not to trust A, for he owes B 10 000 rupees,' — 
sad that A went away without making any answer, are relevant facts (5) 


(1) See R V Palmer Steph Introd, 
107—158. Steph Dig, Art 7, Illust (b) 

(2) Where the factum of a Will is lO 
dispute the question whether the testator 
had made a Will before is relevant to 
show that he had disposing mmd In the 
geode of Bhuggobutty (deceased) Cal H 
C 9th February 1900 

(3) “A party who gives or produces 
false evidence may by so doing give rise 
to a general presumption against the truth 
of his case ” CxfMh Chunder v Iswar 
Chandra 3 B L. R A C J , 341 (1869) 
See also R v Patch m Steph Introd , 
99 — 106 and Wills' Circ Ev, 6tb Ed^ 
•445, R V Palmer, supra, Steph Dig, 
Art. 7, iViusI ^c) tee s 114, vlVnst- Ig>, 
tost Where the question was whether A 
suffered damage in a railway accident . the 
fact that A conspired with D, C and D 
to suborn false witnesses in support of 
his case was held to be relevant, as con 
duct subsequent to a fact in issue tend 
ing to sbow that it had not happened 
Mcrtarty v L C & D Ry Co, h R , 
5 Q B, 314 "The conduct of a party 
to a cause may be of the highest im 
portance in determining whether the cause 
of action in which he is plaintiff or the 
ground -of defence, if he is defendant is 
honest and iust , just as it is evidence 
against a prisoner that be has said one 
thing at one time and another at anolher, 
as showing that the recourse to false 
hood leads fairly to an inference of guilt 
So if you can show that a plaintiff has 
been suborning false testimony, and has 


endeavoured to have recourse to perjury, 
It 1$ strong evidence that he knew perfectly 
well that his case was an unrighteous one 
I do not say that it is conclusive it does 
not always follow because a man not 
sure he shall be able to succeed by nghte 
Qus means has recourse to means of a dif* 
ferent character, that that which he de 
sires namely the gaming of the Victory. 
IS not his due or that he has not good 
ground for believing that justice entitles 
biin to It It does not necessarily follow 
that he has not a good cause of action, 
any more than a prisoner making a false 
statement to increase his appearance of in- 
nocence IS necessarily a proof of his guilt, 
but It IS always evidence wbiclt ought to 
be submitted to the consideration of the 
tribunal which has to judge of the facts 
and therefore, 1 think that the evidence 
was admissible inasmuch as it went to 
show that tbe plaintiff thought he had a 
bad case ' 76, per Cockburn C J see 
Taylor Ev, S 804, as to conduct of a 
party in a case of malicious prosecution 
see Taylor v WtlUamt 2 B i Ad 857 
as to admission inferred from the conduct 
of parties jee s 58 post see also Taylor 
Ev \ 804 Roscoe N P Ev 62, Mel 
hwsh \ Collier IS Q B 878 , Best Ev 
t 524 

(4) R \ Abdullah 7 A. 600 (I8‘»a) 

V post notes 

(5) See 7n the pdilion of Surat Dhobni, 
10 C 302 (1884) n post notes , Bes 
srla V Stern 2 C P C 265 
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{h) The qnestion w whether A committed a crime 

The fact that /I absconded after receiTing a letter warning him that inquiry was 
being made for the cnrmml and the contente of the letter are relevant (1) 

{•) A IS accused of a crime 

The facts that, after the commission of the alleged crime, he absconded or was in 
possession of property or the proceeds of property acquired by the cnnie, 
or attempted to conceal things which arete or might have been used in 
committing it, are relevant (2) 

(;) The question is whether A was ravished. 

The facts that, shortly after the alleged rape, she made a complaint rcUtmg to 
the crime, the circumstances under which and the terms m which the 
complamt avas made are relevant (3) 

The fact that, anthont making a complaint, she said tfiat she had been ravished 
IS not relevant as conduct under this section, though it may be relevant — 

as a dying declaration under section thirty two clause (one) or as corroborative 
evidence under section one hundred and fifty seven 
(f) The question is, whether A was robbed. 

The fact that, soon after the alleged robbery, he made a complamt relatmg to the 
offence, the circumstances under which and the term m which the complaint 
was made are relevant (4) 

The fact that, he said he had been robbed without making anv eompUmt, 
is sot relevant as condact under this sectioo though it may be relevant— 

as a dying declaration under section thirtvtwo clause (one) or as corroborative 
endence under section one hundred and fifty seven 

Principle —Tins section is an amplification of tbe iireccdmg one A 
raotne i* stncfly what its ctymologv indicates that which motes or mflu 
eiices the mind It has been said that an action without a motuo would be an 
effect without a cause, and as, to take for cvaniple Criminal ca?es, the parti 
culars of external situation and conduct will in general correctly denote the 
motive for Criminal action, the absence of all ©vidcnce of an inducing cause is 
rea«onablj regarded where the fact is doubtful as affording a strong presump 
tion of innocence (6) Preparation is also relevant it being ob\ lously import 
ant in the consideration of tho question whether a man did a particular act or 
* ‘ ’ ’ ’ ’ measures calculated to bring it about Pre 

• bo preceded not onlv by impcllmg motives 

The existence of a de«ign or plan js usually 
« the subsequent doing of the act planned 


(1) As to the inferences to be drawn 
from absconding see Jl v Si>rcl> 5 

R Cr 28 30 (1866) 

(2) Stepb Dig Art 7 illust (<f) see 
s 9 illu't (c) fiost 

(3) See K v Lillyman 2 Q B (189S) 
167 C C R J? V Ojbamf 1 K B 
(190S) SSI 

(4) /f V IfjcDonaW 10 B L R App 
2 (1872) the absence of the accused at 
the ijnje when a complaint is made agninst 
him in cases coming within this Ulus 
frai on does not affect the relesancy of 
tuch complaint and therefore does not ex 
*'ude It ti> In England endence of com 
Plsmt IS now admissible only in eases of 
^»pe and kindred offences against females 
Phipson El Sth Ed 99 This Ulus 
Iration shows that the rule is otherwise ji» 
‘Jus country Sec R \ It'inf' 6 C A P. 


39 K \ RtJsdalc btarkie Fs 469 
note Roscoe Cr Ev 13th Ed 23 24 
Stepb Dig Art 8 Phipson Ev, Sth Ed 
99 wifes complaint in Ecclesiastica! 
Couns see L^ekwood \ Lmrkuv^d 2 
Curt 281 and complaints as evidence of 
mental and bodily feeling see R \ Vtn 
cent 9 C A P 91 R \ Conde 10 Cox 
547 ef s 14 tost 

(5) See notes to s 3 ante But it is 
held that the fact of the evadenee of the 
motue not being clear is no reason for 
disbeheaing a plain straightforward case 
— Emp X Balaram Das 49 C 3'S 

(6) Wills Circ. Ex 6th Fd . 79 
Norton Ev 109 Cunningham Ev, 93 
94 Best Ev If 454—457, tie case of 
Patch ated ib and in Steph. Introd, II 
99—106 Burrill Cire. Ev, 343 also th, 
546 
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or designed (1) Preparation w an instance of previous conduct of the patt 7 
mfluencmg the fact m issue or relevant fact , but other conduct also, whether of 
a party or of an agent to a party, whether previous or subsequent, and whether 
influencing or influenced by a ^t m issue or relevant fact, is also admissible, 
the conduct of a party being always extremely relevant, for reasons some of 
which appear in the Commentary to the section See Introduction, ante, and 
Notes, -post 

s 3 ( ‘ Fad iH wju« ) {StaUments relevant under other sedions ) 

« 3 ( JieUeant ) ss 17—31 {Oraland Documentary admission.) 

8 3 ( ‘ Fad ”) 8 SO (Opttiton on reiatwasfttp eeprewecE bj 

ss 10 14.17—39.155 167 eondud) 

21olne, Preparation, and Conduct— Stejib, Dig , Art 7 , M ills’ Circumstantisl Evidence 
, Best, Ev ,§§ 91. 92 45'*— — 167 , Bumll on Circumstantial Evidence, Aithui Wills 
on Circumstantial Evidence , Piulhp s Parnons Cases on Circumstantial Evidence passim , 
PhiiKon, Pv , 5th Ed , 121 . Norton, Ev , 107, Cunningham Ev , 93 , Taylor, Ev, §§ 104, 
1204. 1203 , Roscol, N P Ev , 28, 07 , Roscoe, Cr Ev , 13th Ed , 7, 14—22, 83 , Wills, Ev , 
2nd Ed , 63 , At igmore, Ev , §| 1 17, 237, el seq Statements aceompanyiny Acts — Steph Dig , 
Arts 7, 8 , it , Note V , Best Ev , 5 493 , Gtcenl«-v{ Ev , | \08 , Wharton, Ev , || 2oS, 2o9 
Phipson, Ev , 5th Ed , 47 , Starkie, Ev, 51— 03, 87— 89, ICC— 171 , Taylor, Ev, §§583—589, 
Roscoe, N P Ev , 51-53 , Powell, Ev , 9th Ed , 68—73 . Roscoe, Cr Ev , 13th Ed . 23 , 
.Statements affecting Conduct— Steph Dig, Art 8, Taylor, Ev, §§ 809 — 81C, Best, Ev , 
§§ 574 573, Pbipsm, Ev,5th Ed, 241, Norton, Ev, 106, Roscoe, N P Ev, 04—60, 
Powell. Ev. 9th Ed. 430— 439 , Wharton, Ev, §§ 1136 1155 

COMMENTARY. 

^ilotivo in the correct sense is the emotion supposed to have led to the act 
The external fact, which is sometimes styled the motive, is merelv the possible 
existing cause of tins “ motive ” and not identical with the motive itself , and 
the evidentiary question is not whether that external fact is admissible as a 
motive, but whether it is admissible to show the probable existence of the 
emotion or motive (2) Generally the voluntary acts of sane persons have an 
’ - ■ ” idy been observed that 

onably regarded, where 
innocence (4) If there 

insanity is not without weight R v 
Sheibh Muslaffa 1 W R Cr 19 (1864), 

R \ Serob Roy 5 W R Cr 28, 31 
(1866) R \ Bahar Ah 15 W R^ Cr, 
46 (1871) Dll Ca i \ R (1907) 34 C, 
686 (absence of motue] R v Jaichand 
Mundle 7 \\ R Cr 60 (1867), proof of 
motive not necessary In estimating 

probabilities motives cannot in a general 
sense be safely left out of the account 
Where the motive is a pecuniary one, 
the wealth of the oilender is no un 
important consideration ’ Per Sir Law 
rence Peel C J m 7? v Hedger, IW 
(I8S2) Evidence as to the motives with 
which a prisoner commits an offence 
should be direct evidence of the strictest 
character 7? v Zuhr, 10 W R., Cr 11 
(186S) The motives of parties can only 
be ascertained by inference drawn from 
faets Ta)lor v IFif/iamr, 2 B and Ad, 
845 857 


(1) See Wigmore Ev 237 Design 
or plan should be distinguished from m 
tent The latter in the substantive law 
IS a proposition in issue Design or plan 
is ev idence of intent th Design should 
also be distinguished from emotion or 
motive though the same facts may be 
evidence of either 

(2) Wigmore Ev S 117 

(3) See Wigmore Ev, S 118 Norton, 
Ev 107 In Palmers case (see Steph 
Introd 107—158) Rolfe B, in address 
ing the jury said — 'Ifad the prisoner 
the opportunity of administering poison , 
that was one thing Had he any motive 
to do so , that is another ” Wills’ Circ. 
Ev 6th Ed 356 

(4) W ills’ Circumstantial Evidence 
6th Ed 260 , Burnll s Circ Ev , 281, el 
sett Best Ev 8 453, see illiats (®), 
(b) The absence of all motive for a 
crime when corroborated by indepen 
dent evidence of the prisoner’s pretions 


Motive, 

«onciuct 
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be any moti% e which can be assigned, the odnjMoa/ of that motive is not in 
all ca«es necessary. Atrocious crnucs have been committed from ^e^y slmht 
motn es (1) The mere fact, however, of a liarty being so situated that 'an 
ad\antage would accrue to him from the commission of a crime, amounts to 
nothing, or next to nothing, as a proof of his haxing committed it (2) A letter 
written by the solicitors of a Company to the plaintiff stating that tho Cora 
pany declmed to continue tlic negotiations for a contract because of the de 
fendant’s threats, was held admissible (though not necessarily conclusive) 
evidence that the negotiations were in fact discontinued because of the defen 
dant’s threats (3) Further, the existence of motives invisible to all except 
the person who is influenced b} them must not be overlooked (4) ‘ It ls 
«ometimes ” (Professor tVigmore points out) ‘ popularly supposed that in order 
to establish a charge of crime, the pro&ccution must show a possible motive But 
this notion 13 without foundation ” Assnming for purposes of argument that 
' ■ ‘ ■ ’ )t strictl} 

idiscover 
ICO The 
’ absence 

^ * but the 

mere absence of any one kind cannot be fatal There must have been a pUn 
to do the act (we may assume) the accused must have been present {assuming it 
was done by manual action) but there may be no evidence of preparation , or 
there may be no ev idence of presence , yet the remaining facts may furnish 
ample proof The failure to produce evidence of some appropriate motive 
may he a great weakness m the whole body of proof, but it is not a fatal one as 
a matter of law In other words there is no more necessity m the law of evi 
deuce to discern and establish the particular cxistmg emotion or some possible 
one, than to use any other particular kind of evidential fact "(6) An emotion 
may impel oqavist, as well as touards, an act Thus a defendant's strong 
feelings of affection for a deceased person would work against the doing of 
violence upon him and would thus bo relevant to show the not doing (G) 

The reasons which exist for the relevancy of evidence of preparation or 
design have been already given Design may be proved by an utterance in 
which it IS asserted , by conduct indicating the inward existence of design , 
bv evidence of pnor or subsequent existence of the dpsign as indicating its 
existence at the time in question (7) Previous attempts to commit an offence 
are closely allied to preparations for the commission of it, and only differ in 
bemg earned one step further and nearer to the Crimmal act, of which, however, 
like the former, they fall short (8) Preparation and previous atterapts(9) 
are instances of previous conduct of the party mfluencing tho fact in issue or 
relevant fact , but other conduct also, whether of a party or of an agent to 


(1) Per Lord Campbell C J in R y 
Palmer cited in Wills Circ Ev 6th Ed 

i? V Hedger supra 131 

(2) Best Ev S 453 

(3) S'fci.mcr & Co \ SI cu &■ Co L 
R 2 Ch D (1894) 581 

(4) As to acts apparently moti\eless 
^ V Haynes 1 F A F 666 667 

R V Michael Stokes 3 C S. K 185 188 
and next note 

(5) Wi^ore Ev I 118 citing Panttr 
V U i" 151 U S 396 (Amer) (the ab- 
sence of evidence suggesting a motiie is 
a circumstance in faiour of the accused 
but proof of inotiie is never indispensable 


to conviction] Stale \ Ralht’iin 74 
Conn 524 (Amer ) Cthe other evidence 
may be such as to justify a coniiction 
without any motive bemg shown] 

(6) Wigmore Ev S 118 

(7) Id S 237 et seg e^ possession 
of tools materials preparations journeys 
cTperimeats enciuines and the like 

(S) Best Ev i 455 s. 14 post illusts. 
•) (/) (o) as to the probative force of 
and lodnaatvve circumstances connected 
with preparation and previous at’empt 
see Best Er ft 456 457 

(9) See illusts (r) (d), & s. 14 illnsts 
(t> (j) <«) 
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or designed (1) Preparation is an instance of previous conduct of the party 
influencing the fact in issue or relevant fact , but other conduct also, whether of 
a party or of an agent to a party, whether previous or subsequent, and whether 
influencing or influenced by a fact m i’>sue or relevant fact, is also admisi^ible, 
the conduct of a party being always extremely relevant, for reasons some of 
which appear in the Commeatary to the section >See Introduction, ante, and 
Notes, post 

s 3 (“ i'oei in ) (Slatemenls relevant under otJier secUoM ) 

e 3 { J ss 17—31 (OralandDocumenlari/admtesion) 

8 S (“J'acl”) 8 50 (Opinion on relationship expressed b’j 

8s 10.14.17-39 165,167 eonduel) 

il/o(ii€, PreparaUem and Conduct — Steph Dig, Art 7 , Wills’ Circumstantial Evidence, 
passim , Best, Ev ,§§ 91, 92, 453— 167 . Burnt] on Circumstantial Evidence, Arthui Wills 
on Circumstantial Evidence , PhilLp’s Famous Cases on Circumstantial Evidence passim , 
Phipson, Fv , fith Ed , 121 , Norton, Ev , 107, Cuniungham, Ev , 93 , Taylor, Ev, §§ 104, 
1204, 1205 . Roscol, N P Ev , 28, C7 . Roscoe. Cr Ev , 13th Ed , 7, 14—22. 83 . Wills, Ev , 
2nd Ed , 03 , Wigmore, Fv , |§ 117, 237, et seq Statements aceompanytruj Acts — Steph Dig , 
Arts 7, 8 , lb , Note V , Best, Ev , 5 493 , Orcenleaf, Ev . §108 , Wharton, Ev , |§ 253. 259 
Phipoon, Ev , Sth Ed , 47 .Starkie, Ev, 51— 53, 87— 89, 16(>— 171 , Taylor, Ev, §§583—689. 
Boscoc, N P Ev , 51^3 , Powell, Ev , 9lb Ed., 68 — 73 , Roscoe, Cr Ev , 13th Ed , 23 , 
statements affecting Conduct— ‘Sitpb Dig, Art 8, Tnylor, Ev, §| SOC^SIO, Best, Ev , 
§§ 674, 575 , Phipson, Ev , Sth Ed , 241 , Norton, Ev , 106 . Roscoe, N P Ev , 64—63 . 
Ponell, Ev, 9th Ed. 430— 439 , W'bartOD, Ev, |§ 1136, 1155 

COMMENTARY. 

Slotn e in the correct sense is the emotion supposed to have led to the act 
1 f I ’ ’ ’ ' the motive, is merelv the possible 

»ntical ^’nth the motive itself , and 
, it external fact is admissible as a 

motive, but whether it n admissible to show the probable existence of the 
emotion or motive (2) Generally the voluntary acts of sane persons have an 
impellmg emotion or motive (3) It has, therefore, already been observed that 
the absence of all evidence of an inducing cause is reasonably regarded, where 
the fart IS doubtful, as affording a strong presumption of innocence (4) If there 


(1) Sec Wigmore, Ev 237 Design 

tent The latter in the substantive law 
IS a proposition in issue Design or plan 
IS evidence of intent tb Design should 
also be distinguished from emotion or 
motive, though the same facts may be 
evidence of either 

(2) Wigmore, Ev, ! 117 

(3) See Wigmore, Ev, S 118 Norton, 
Ev 107 In Palmer’s case isee Steph 
Introd , 107 — I5S) Rolfe E , m address* 
ing the jury, said — " Had the prisoner 
the opportunity of administering poison , 
that was one thing Had he any motive 
to do so , that is another " Wills’ Cifc. 
Ev 6th Ed 356 

(4'i Wills* Circumstantial Esidencc 
6th Ed. 260 Burrill s Cire Ev, 281, ei 
seq Best, Ev . § 453 , see lUusts (a), 
(b) The absence of all motive for a 
crime when corroborated by indepen* 
dent evidence of the prisoners previous 


insanity is not without weight R v 
SHcvfek MwttaStt \ \M Ct . W . 

R V Sorob Roy 5 W R Cr 28, 31 
(1866) R V Bahar Ah 15 W R., Cr, 
46 (1871) Dll Cast v R (1907), 34 C, 
686 (absence of motive), R v Jaichand 
\tundle, 7 W R Cr 60 (1867), proof of 
motive not necessary “In estimating 
probabilities motives cannot in a general 
sense be saiely left out of the account. 
Where the motive is a pecuniary one, 
the wealth of the offender is no un 
important consideration ' Per Sir Law 
fence Peel C J in f? v Hedger, 1>I 
(1852) Evidence as to the motives with 
which a prisoner commits an offence 
should be direct evidence of the strictest 
character R v Ziihir, 10 W R, Cr, 11 
(1368) The motives of parties can only 
be ascertained by inference drawn from 
facts Taylor v IVilltams, 2 B and Ad., 
845 857 
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^'-''trr'M III.- a<tr^,nc^ , f thit iiiotl\o is not m 
BOtnrs/J) T> ^ cniiH^ lia\p Invn cnnniitt ><1 frnn Aitr slight 

Witten by ibe « I h»s InMOff roiniinttfd it (2) A letter 

fanv deci&Ded ? Comp-tox to tf»* ptnmtifT stating that the Com 

feadantg thiMt* ne;ji>tntions for a contnrt hetusp of the de 
tvdeocttkutt'f^jJl^’'.. (though not nocfs-anl} conclusive) 

dant* tWatwm ^n* in fact discontinued hecauso of the d*fen 

the wrs,in rr\} further, the f‘xi<!pnri' <»f motives invisiblt to all except 
iK rrj' I' them mi.st „ot he overlooked fl) It \s 

toestablisbaU.rl!!^/ " lH>mts « ut) ivipularh si,j)posed tliat m order 

this Eotion IS the pn>'ecutn n most shown poxsihla motive But 

e^iractmi foundation \«summg for juirposcs of argument that 

tt)nwt)Tpt 2 t s j '** ® t*^*^tive If an mn»ellmg emotion (winch IS not strictl_j 
^hle and fj.!,, .i * dde that this neees.Mn emotion maj he undiscover 

hinds of end* In tiispover it does tmt signifv its non-existence The 

£®e lifld I tove on net var\ iti pmbitue strtngth and the absence 

®e«ahspr>,N£.^e^ ^ ‘‘•Wificant than the nb cnee of another, but the 

todotheictf^* cannot I»e fatal Then must have been a plan 

*« done hr ^*1 ^'^'^"'*‘1 the aecu«e<I inU't Ina e been present (assuming it 
tier? mar r action) but there mas be no esidence of preparation or 

*arle urooP *22 *'*dencc of v”‘‘«-nce, set the remaining facts may furnish 
®arbea^* failure to prmluee csideiire of some appropriate motive 
* matter "caknes.a m the ssbole bo<l> of proof, but it is not a fatal one as 
to s'ords there is no more necessity m the lair oi evi 

oce thflK ♦ establish the particular existing emotion or some possible 
Oar jm^i other particular kind of csndential fact (5) An emotion 

as tomrds. on act Thus a defendant’s strong 
affwtion for a deceased pcr«on srould work against the doing of 
upon him and would thus be relevant to show the not domg (6) 


t *«asons which exist for the relevancy of evidence of preparation or 
jt)iA ,*'’® tjccn already gisen Design may be prosed by an utterance in 
bv ^ asserted , b) conduct indicating the inward existence of design , 
prior or subseguent existence of the design as indicating its 
ajg t‘roe m question (7) Previous attempts to conumt an offence 

®^bcd to preparations lor the commission of it, and only differ m 
lilre ®^®P further and nearer to the Criminal act, of which, however, 
are , ^o^er they fall short (8) Preparation and previous attetnpts(9) 
instances of previous conduct of the party mauencmg the fact jn issue or 
fact , but other conduct also, whether of a party or of an agent to 


Campbell C J m jR ^ 
63^ ft cited ,n vVills Cite Ev 6tb Ed 
(2) p supra J3l 

g Ev 5 453 
R 7 & Co v Shi v & Co I 

(4) A ° 

tt* o * apparently motiveless 

JJ ^,y Haynes 1 F & F 666 667 
3 C & k 185 188 

V ''^‘ffiDOre Tv I 118 citing Pointer 
® 396 (Amtr) Ith= ..b 

a evidence suggesting a motive »: 

^™*tance jn favour of the accused 
Pfooi of motive is never indispensable 


to conv ttion] Vfafe v Raihb in 74 
Conn 524 (Aoiir ) ftbe other evidence 
may be sueh as to lustify a eon\ictiOQ 
without any motive being show a J 

(6) Wigmore Ev ! IIS. 

(7) 14 5 237 ef seq e^ possession 

of tools materials preparations journeys 
expefimencs emiufries and the JiXr 

(8> BeM Ev 5 4SS s I4 post iflusts 
fi) O) (P) as to the probative force of 
ard vnfinaatue circmnstanees connected 
with preparation and previous alteirpt 
see Best Ev ff« 4S6 457 

(9) See illosts. (e) (d) & s. 14 [lluiti 
(i) a) M 
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a party, whether previous(l) or subsequeiit(2), and whether mflncncing or 
mfiuenced by a fact m issue or relevant fact, is also made admissible under 
this section 

The second clause applies to the partj a agents as well as the party himself 
“ Party ” includes not onl} the plaintiff and defendant in a Civil suit, but parties 
in a Criminal prosecution, as for instance, a prisoner charged with murder (3) 
The conduct need not, to be iele\aat, be contemporaneous Though concur 
rence of time must alwajs be considered as material to show the connection, 
it 13 b) no means essential (4) “ If such conduct influences or is influenced ’’ 
means “ if such conduct directlj and immediately influences or is influenced ”(5) 
The conduct of a party is extremely rele\ ant (6) It should bo remembered 
that a man’s conduct is not only what he does but also what ho refrains from 
doing and that the latter is often the more significant (7) The illustrations 
given arc so many instances of natural presumptions which the Court or jury may 
(Iraw From preparations prior, or flight subsequent to, a crime, may be inferred 
or presumed the guilt of the party against rraom such conduct is proved (8) 
Other presumptions from conduct arise in the case of fljght(9), siIeQce(lO), evasive 
or false responaion(ll) (v. post), possession of documents, or property connected 
with the olfcnce(12), change of demeanour in or in the circumstances of, the 
accused(13) as his becoming suddenly nch his squandering unusual sums of 
money and the |ikc, attempts to stifle or evade justice or mislead enqmry(14) 
(as flight, keepmg concealed concealing things, obliteration of marks, suborna- 
tion of evidence, bribery, collusion with officers and the like) and fear indicated 
by passive deportment(l5), as by trembling, stammering startmg, etc , or by a 


(1) 5cc ilKisU (<f) (<*) astoprcMOus 
and subse^iuent conduct tfe Best Ev | 
452 

(2) See illusts (c) (i) 

(3) R \ Abdullah 7 A 38s 399 

(1885) (F B ) in winch the terms of this 
section are discussed see R v Arnatl 8 
Cox C C 439 3 Russ Cf 489 

(4) Field Es 6th Ed 68 Whitley 
Stokes 856 Taylor Ev U 588 589 
Rauch \ GtyRlQS60 hat see 
also R s Bedingjield 14 Cox 341 Agas 
sts \ Loudon Tram Co 21 W R (En?) 
199 R > Goddard, 15 Cox 7 Lees s 
Horton I Jf & R, 210 Thompson y 
Trnan on Skin 402 v post 

(5) R V Abdullah supra 393 396 

contra fer Mamood J \b 400 

(6) Jb 394 , Balmakand \ Chonsam 
22 C 391 404 406 (1894) R v Ishn 
(1907) 29 A, 46 Dahp Stngh v PLoaal 
Kunuar P C (1908) 30 A 2S8 [mten 
tion inferred from subsequent conduct of 
accused] R r Hera nun S W R Cr 5 
(1866) R \ Mahk 37 A 395 (1915) 
fpresumption of guilty intent] harah 
Prasad Ct‘u v htng Eu peror 44 C 359 
(1917) See as to conduct 3? s Jora 
Has)t 11 Bom H C R 245 (1874) and 
W igmore Er sub tee 

(7) Ram Harom Stngh > Chela Nag 
p r Banking Associolton 43 C 333 (1915) 
per W oodroffe J See tVatSon r Holesh 
Kara n Roy 24 W R 176 (1875) 

(8) Norton Ev 107 

(91 Illust (0 ante absconding is uSosIK 
I ut sight eiidence of guilt R v Sareb 


Roi 5 W R Cr 28 (1866) , R \ 
Gobardhan 9 A 528 563 (1887) as to 
the obsolete maxira falelur faetnut gui 
fug I (he who flies judgment 
confesses his guilt) w Best Ev $1 460— 
465 Norton Ev 110 see s 9 illust 
(c) post 

(10) V post 

(11) Norton E\ 106 107 and port , 
Best Er 574 see Monariy v A C & 
D Ry ante for an example of inferences 
from conduct of the character above 
mentioned see R v Sami 13 M 426 
432 (1890) 

(!■») niust (i> ante see R v Coir 
tots er Norton Ev 111 Taylor Ev 
J 595 R V Cooper IQ B D, IS 
Letters etc found in a man s house after 
his arrest are admissible in evidence if 
their previous existence has been proved, 
R V Amir Kl an 9 B L R 36 70 71 
(1871) 

(13) Best Ev S 459 

(14) Arthur P Wills' Circ Ev 138* 

Best Ev i 460, Norton Ev, 110 111, 
Illusts (e> (i) ante R v Dunellan in 
Steph Introd 75 — 81 and Wills* Cifc 

Ev 6lh Ed 376 380 , destruction of 
marks see R v Cook and R v Green 
acre cited m Wills Cire Fv 6th Ed 
134 — 136 and Norton Ev HI 

(15) Best Ev « 466 Trial of 
Eugene Aram cited in Wills' C rc. Ev 
6th Ed 121 122 and Norton Ev HI 
112 R \ Peter Ram 3 W R Cr 11 
(1863) [conduct of accused before and 
after crime] J? v Bel aree S W R Cr» 
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de ire for secrecy(l), eg ,ashx- disguising the petson or choosing a spot supposed 
to be out of the new of others Where a woman charged with a murder led 
the I*olice to a place nhere she produced ornaments which the victim had worn 
at the tune of the murder, this was held to he conduct admissible m evidence 
agamst her (2) The conduct or demeanour of a prisoner on being charged 
with the crime, or upon allusions being made to it, is frequcntlv given in evi 
dcncc against him (3) But c\ idence of this description ousht to be regarded 
with caution (4) Again in order to ascertain the real intention of parties 
to an UL-trument CMdencc of what they have done under it since its 
execution is relevant The principle upon which such evidence is admitted, is 
contained m the maxim optimus mterpres rerum usus (5) And so m the case of 
the Attorney General \ 2)ruHuno»d,(6) lord Chancellor Sugden «aid — “ Tell 
me what you have done under such a deed, and I will tell jou what that 
deed inean^ ” As to the admissibihtv of judgments under this section see case 
noted helowfT) and as to the admissibility of opinion on relationship, 
expre«'ed by conduct see section 50, post Instances of admission by the 
conduct or acts of a party to Cml suits arc of frequent occurrence A 
parti 3 admi«‘'ion bj conduct as to the existence or non existence of any 
material fact mav always be proved q^atnst bim(8) and e% idence on his part 


23 24 (1865) (conduct of the prtsooer 
since arrest , feisnins insanit) general 
demeanonr) 

(1) Best Ev ! 467 Norton Ev 113 

(2) /? V Jl/wn (1509) 31 A 592 

(3) R s Smithert S C S. P 232 , 
R \ Bartlett 7 C 4 P 832 R v 
llallorj 13 Q B D 33 R v Tattersholl 
2 Leach 984 R v P/nlhpt 1 Lew C C 
1CI3 R \ Tate C C A (1908) 2 KB 
680 at p 915 R v Cramp 14 Cox 390 

(4) 1 Phillips and Arnold 10th Ed 40) 
Koscoe Cf Ev 53 12th Ed 43 

(5) Robert Watson & Co i Mohesk 
haran ^ W R 17 (1875) in which the 
question was whether a poftah consejed 
an estate for life onljr or an estate of in 
hentance their Lordships of the Pruy 
Council said —'In order to determine 
this question Iheir Lordships must arms 
as wdl as they can at the real intention of 
the part es to be collected chiefly no 
doubt from the terms of the instrument 
Itself but to a certain extent also from 
the oretimjfanorj existing at the time of 
>ts execution and further by the condtet 
of the parties since its execution In 
this case the pottah was less than 20 
Jrars eld at the time of the institution 
of the suit from which it appears that 

Ind a the maxim is not restricted to 
aoc ent documents « e documents at 
'"St 30 years old (see Field Ei 6th Ed 
Taylor Ev 51 1204 1205 Roscoe 
N P Ev 28) See also Cirdhar Nagtf' 
*bet V Ganpat Moroba 11 Botn H C R. 
•29 (1874) N\dh,kr,sh, a \ htstanni 13 
Bom L R 416 420 (1874) sc 21 W 
^ 386 Cheetun Call v Chullerdharee 
Call 19 \\ R 431 (1873) Rant Radka 
Call V Ctrcedkarec 20 R 243 

(1873) [boundary dispute] Vorrmoh 
C>ial V ifa (t ^ara^l 30 C 883 896 

W, LE 


(1903) as to usage alTecting contracts see 
s 92 Prov 5 pest and note with respect 
to the course of dealing between the 
part ea when the meaning of a document 
is doubtful Bourne v Calhff 11 C & F 
45 (evidence of former transactions] 
Harrtson v Barton 30 L J Ch 213, 
Forbes v It alt L R 2 H L Sc & D 
214 Royal Exchange Ass Carp v Tod 
8 T L R 669 Taylor Ev § 1198 but 
not when it is clear tlforsholl v Berridge 
19 Ch D 233 241 Itgtstden \ May 9 
Ves 233), the sense m which both but 
not one only of the parties have acted on 
It IS admissible id eicplanation Phipson 
Et 5th Ed 591 Evidence of previous 
dealings is admissible only for the purpose 
of explaining the terms used in a contract 
and not to impose on a party an obligation 
as to which the contract is silent Hajt 
Mai omed \ C Spn ’ cr S. Co 2 D L R 
691 (1900) hulada Prosod Deghona v 
Kali Das Kotk 42 C 536 (1915) For 
conduct showing intention not to be bound 
by cot tract see 3/of/»ro Mol an Saha v 
Ram Kumar Saha 43 C 790 (1916) See 
generally as to the adm ssibility of ex 
trinsie evidence to affect documents the 
introduction to Chapter VI post 

(6) Dm it War 368 

(7) The Collector of Gorakhpur v 

Palakdhart Stng/i J2A 1 1’ 45 (1SS91 

and notes to s 13 post 

(8) Taylor Ev 55 804 806 and cases 
there cited • The original draft of the 
Evidence Act contained the following sec 
tion \ cond ict of any party to aOy 
proceed ng ipon the occasion of anytb>ag 
I eing done or said in h s presence is re- 
lation to matters in question, and the 
things so said or done are relevant fae*s 
when they render probable or la-prohaUe 
anv nlcvant fact alleged or denied lo 

10 



statements 
accompany 
In? end 
expiBlolog 
acts 
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to explain or rebut sucb admissions is also receivable (1) The phintifi s 
title to sue, or the character m which the plamti5 sues or in which the 
defendant is sued, is frequently admitted by the acts and conduct of the 
opposite party , and m some cases the admission though not strictly an 
estoppel, is practically conclusive Thus, if B has dealt with A as farmer of 
the post-horse duties, it is evidence m an action by A against B to prove 
that he is such farmer and payment of money is an adr^sion against the 
payer, that the receiver is the proper person to receive it (2) So also suppres 
Sion of documents is an admission that then contents are unfavourable to the 
partj suppressing them (v ante) When A brings an action against B to recover 
possession of land ho thereby admits B s possession of the land (3) Mere sub 
Bcnption of a paper, as witness is not in itself proof of his knowledge of its 
contents (4) When a landlord quietly suffers a tenant to expend money m 
making alterations and improvements in the premises it is evidence of his 
consent to the alterations (6) And when a party is hunself a defendant (whether 
in a Civil or Crimmal proceeding) and is charged as bearing some particular 
character, the fact of his havmg acted m that character will in all cases be 
sufficient evidence, as an admission that he beats that character without 
reference to his appomtment being in writmg Thus upon an indictment against 
a letter earner for embezzlement, proof that he acted as such was held to be 
sufficient without showing his appomtment (6) Delay in sumg to enforce 
alleged rights may he construed as an admission of their non existence (7) 
Conversations that explain a man a conduct are admissible m evidence (8) 
As to written and oral admissions aee s 17 jiost and for further instances 
of admissions by conduct, sec the next paragraph but one 

In English law such statements are said sometimes to be admissible as 
forming part of the vague and unsatisfactory term res gestw The &st Expla 
nation declares that mere stalemerUs as distmguisbed from acts do not consti 
tute canduci It pomts to a case m which a person whose conduct is m dis 
pute mixes up together actions and statements , and m such case those actions 
and statements may be proved as a whole For instance a person is seen 
running down a street m a wounded condition and callmg out the name of his 
assailant, and the circumstances under which the injuries were inflicted Here 
what the person says and what he does may be taken together and proved as 
a whole ”(9) A statement may be admissible not as standmg alone, but as 


respect of the person so conducting him 
self The proTisions of this proposed 
sect on are however incorporated in 
other parts of the present Act rre pre 
sent sections s 11 post 9 114 illusts 
(g) (h) Field £r 6th Ed 120 as 
to conduct of fam ly showing recognition 
of family arrangement see Bhubanffaiart 
Detn V Hertjaran Survia 6C 724 (1881) 

(1) Melhutsh v ColUr 15 Q B 878 
and B 9 post Powell Ev 9tli Ed 

(2) Roscoe N P Ev 67 Eadford 
\ M Inlosh 3 T R 632 Peacock v 
Harru 10 East 104 James e> Bton 2 Sn 
& St 606 Taylor Ev p 567 note Nor 
ton Ev p 114 as to estoppel arising 
from the acts of a part' see s 115 post 

(3) Stanford v HurJstone E 9 Cti 
in 

(4) Harding v Crethom 1 Esp 58 

(5) Doe V Allen 3 Taunt 78 80 
Doe V Pie 1 Esp 366 Neale v Perkm 


1 Esp 229 Sta \lcy \ IVl Me 14 East 
332 

(6) Roscoe Cr Ev 7 V Borrelt 
6 C & P 124 see s 91 exception (1) 
post and notes thereto See Taylor Ev 
§ 173 

(7) Jwggurnath v Sy td Shah llel oi ted 
14 B L R 386 (1874) Rajendra 
Nath V Jogendro Nath 14 M I A 67 
(1871) sc 15 W R (P C) 41 

(8) R V Candfield 2 Co C C 43 

(9) P V Abdullah supra 395 396 per 
Petherarn C J But the case would be 
very d ffereot if some passer by stopped 
him and suggested some came or asked 
some quest on regarding the transact on 
If a person were found making such state 
ments without any quest on first being ask 
ed then his statements might be regard 
ed as a part of h s ceaduet But when 
the statement is made merely in response 
to some question or objection it shows a 
state of things introduced not by the fact 
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explaiiung conduct m reference to relevant facts So it was held that the 
answers to his supenor o&icer gu en by an accused person in explanation of an 
official irregularity could be proied against bim if subsequently ascertained 
to be fal«e (1) Conduct may be equivocal without statements explanatory 
and elucidatory of it btatements accompanying acts arc in fact part of the 
res gesicB just as much as the acts themselves They arc often absolutely 
necessary to <ihow the ojiihihs of the actor They have been styled ve’-bal 
acts(2) Thus a payment by a debtor may be explained by his request to 
apply it to a certam debt If a debtor leaves home his intent to avoid his 
creditors may be shown by what he said when leavmg (3) The declarations 
are not adimseihle simply because they accompany an act the latter 
Itself must be m issue or rcleaant the admissibilitv of such a statement 
depends upon the light it throws upon an act which is itself relevant (4) 
The Evidence Act makes ‘ those statements admissible and those only 
which are the essential complements of acts done or refused to be done so 
that the act itself or the omission to act requires a special significance as a 
ground for inference with respect to the issues lu the case under trial (5) It 
is not ever) declaration that accompanies and purports to explain a fact that 
wiU he received eg , & declaration that is equivocaI(6), or is a mere expression 
of opimonfT) or is ob^^ously concocted to ser\c a piirpose(8) m other words 
the statements must really explain the acts(9) and the declaration must relate 
to and can onl} be used to explain the fact it accompanies and not previous 
or subsequent faots(lO) unless the transaction be of a continuous nature (11) It 
IS sometimes «aid that the declaration and act must be by the same person (12) 
But though such declarations are often the only ones matona! the rule is by 
no means so strictly confined It is an every day practice in Criminal cases to 
receive the declarations of the victim as well as tbo«e of the assailant So 
m cases < concerned in the 

common It has, indeed 

been helc he declarations of 

participants if neither parties nor agents are iDadmissibIe(14) , but this limita 
tion cannot be taken as invariable for the exclamations of mete by standers 
may sometimes be both material and admissible evidence (15) The declarations 
are no proof of the fact they accompany , the existence of the latter must bo 


>n issue but by the interposition of some 
thing else Ib but sec «& 400 per 

Mahmood J and ante 

(1) 5 V Caneth 4 Bom L R ’’S4 
(1902) 

(2) Norton Ev 106 Batet ttiv Borley 
S T R 512 Hyde v Palmer 3 B & S 
657 33 L J Q B 1'’6 Bemson v 
Car^J.■r^ght S B P & S 1 

(3) Bateman v Bailey supra Roscoe 
N P Ev 52 

(4) lyriglit V Tatha » (1838) 5 a & 
Fm 670 R v Bias ib 550 Hyde v 
Palmer supra Roscoe N P Ev 53 , 

When any facts are proper CMdence 
upon an issue all oral or written declara 
tions which can erpla i such facts may 
te received m evidence lyrighl v 
Tolham supra per Baron Parx See 

Steph Dig p 161 

<5) R % Rana Biropa 3 B I? 17 
(1878) pfr West J 

(6) R \ Biss supra R v lloin 
13 Cox 171 Roscoe N P 
53 


(7) IVrgIt V Tatho supra 

(8) Tl o pson ^ Trevaion ^upra R 
V Abrahams 2 C & K 550 Brodie v 
Drodte 44 L T N S 307 Starkie Ev 
fW ajjd see AsBersesm cases and author: 
ties in Ph pson Ev 5th Ed 47 

(4) See remarks in R v Ra a B rapa 
supra 

(10) Hyde \ Pal er supra. 

(11) Bentnson v Cartccrighl supra 

Raj.son V Ha g 2 Bing 99 

(12) Wone V Malkin 27 W R (Eng t 

340 40 1. T 196 

(13) R \ Cordon 2 How '^t Tr 5’0 
je V /finl 3 B & Vld 5 4 R \ 
OCotinell Arm & Tr R. VS the pre 
sent section deals only with tatements by 
pari cs the declarat ons ment oned in the 
text would be admissible under s 10 post 

(14) R \ Pefcftmii 7 Cot 9 Bruce 

\ \fcol»polo il Ev 129 

(15) See note (12) supra ante such 
e dence may be adm ss ble under s. 6 ante 
see $ 6 illust (a) and cote ante 
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established mdependentlj' ”(^) As to the admissibibty of declarations as 
evidence of mental and physical conditions, see the fourteenth section, post 
Illustrations (j) and (i) are illustrations of statements accompanjmg and 
explainmg the conduct of a person an offence against u-hom is being enquired 
into Under these illustrations, the terms m which the complaint was made are 
relevant (2) “ A distinction is to be marked here between a bare statement of 
the fact of rape or robbery, and a complaxtit The Utter evidences conduct , 
the former has no such tendency There may be sometimes a difficulty m 
discrimmatmg between a statement and a complaint It is concen ed that the 
essential difiercnce between tho two is that the latter is made with a view to 
redress or punishment and must be made to some one m authoritv — the Police, 
for instance, or a parent, or some other person to whom the complainant was 
justly entitled to look for assistance and protection For instance, a petition 
impugning the conduct of a Police officer and beggmg that be mav be put on 
tnal IS a complamt within the meanmg of the Criminal Proceduro Code (3) 
The distmttion is of importance , because while a complaint is always relevant 
, ‘ . . • Older particular 

used as corro- 

. • ‘ ^ a statement as 

included m the word “ conduct ” must be read in connection with the 25th and 
26th sections, post, and cannot admit a statement as evidence which would be 
shut out by tho«o sections (5) 

In England it is now held that m prosecutions for rape and offences of a 
similar character, a statement m the nature of a complaint made by the pro* 
secutra to a third person, not m the presence of the accused, may bo given in 
evidence provided such statement is shewn to have been made at tne first 
opportumty which reasonably offered itself after the commission of the offence (6) 

It was formerly doubted whether the particulars of the complamt could be dis 
closed by the witnesses for the Crown, either as ongmal or as confirmatory 
evidence , hut it is now settled that they may be so given in evidence in this 
class of cases, bat only in this class, not as being evidence of the truth of the 
charge against the accused, but as evidence of the consistency of conduct of 
the prosecutrix with the story told by her in the witness box and as negativmg 
consent on her part (7) it was at one tune thought that this evidence was onlj 
admissible m cases where non consent was a material clement (8) This however 
is not now tho law (9) 

In the second Explanation “ statement ” includes documents addressed 
to a person and shown to have come to bis actual knowledge (10) The state 
ments whether oral or wntten must affect the conduct if they cannot be shown 
to have done so they are inadmissible under tbis section Statements made 
m the presence of a party are admissible as the groundwork of his conduct 
fri. t ^ ^ — fl ,w. ~ u- q£ false or evasive 

- 1 * nature of an ad 

• t false responsioa 


(1) Phipson Ev, 5th Ed , 47 seq 

(2) As to the English nile on this 
point jfe Steph Dig, p 162, Taylor Ev. 
5581 , Roscoe Cr Ev, 25, see R. v i/ac 
doiiald supra Norton Ev, 114, Whitley 
Stokes 827, R v Lillyman, 31 I* J 383 
(June 20th. 1896), 2 Q B (1896) 167. 
R V Osborne (1905), 1 K B. 551 

(1) Cangadhar Pradhan \ Emperor, 43 
C 173 (1915). but see Emperor \ Phtilel 
35 A 102 (1913) (accusation not made as 
a complaint) 

(4) Norton Ev. 114 See Wills' Ei , 


11, for meaning of ‘ complaint with Cr 
Tr Code s 196 see Apurba Krtshna Bose 
V R (1907) 35 C, 141 . R v Sham Loll 
(1889), 14 C, 707 

(5) R Y Ajna 14 B, 260 (1889) 

(6) R V Osborne (1905), 1 K, B, 551 

(7) R V Osborne (1905), I K B, 551, 
R V Ltllynan (1896), 2 Q B. 167 , J? v 
Roxtland (1898), 62 J P 459 

(8) R \ Kingkam (1902), 66 J P.393 

(9) Taylor, 581 

(10) must. (h). ante, tl'nghi v Talhom 
(1839). 5 Cl and Fin , 670 
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Tvould be cquu ocal per sc, and might be unintelligible without our knowledge 
of what led to it His act upon the statement and the statement are so blended 
together, that both form part of the res gestcc, and on this ground again, the 
statement is as receivable as the act In pomt of fact, it is the conduct of the 
part} upon the statement being made, tbat is tbe material point , the statements 
themselves are only material as leading up to and explammg that (1) The 
mere fact that statements have been made in a party’s presence or documents 
found in his possession, though it may render them admissible agamst him as 
origmal evidence — e g , as lowing knowledge or complicity — will afford no 
proof per sc of the truth of their contents , the ground of reception for the latter 
purpose is that the part} has bv hia conduct or silence admitted the accuracy 
of the assertions made ”(2) And m a recent case it has been held that to render 
documents found jn the possession of a prisoner admissible agamst him in 
proof of the contents it must be shown that by some act, speech or writmg 
he has manifested a knowledge of all or any of them and it has been also held 
that this would apply more strongly when of the documents m question some 
had been receu ed by him and others written by him (3) In the case of 
statements made to or in a party a presence he may cither reply to them 
or keep «ilent(4), or his conduct may be otherwise affected by them (5) 
"When the statement in replv accompanies and explains an act other than 
the statement, it mav he relevant under this section or the section relating 
to oral or documental} admissions, when it is iinaccompamed by any act, it 
ma} be rele\ant under the latter sections Such statements made m a 
patty 8 presence and replied to will be evidence agamst him of the facts stated 
to the extent that his answer directly or indirectly admits their truth (C) But 
’ * ’ pre ence evidence against 

lUed on to reply to such 
of the maxim qui taest 
cases but little reliance 
>m silence or acquiescence 


(1) Norton Ev 106 107 It is a 
eeneral rule tbat a statement made lo the 
presence of tbe prisoner and which he 
might have contradicted if iintnie is evi 
dence against him fer Field J in /? v 
Mallory 15 Coa 456 458 

(2) Pbipson Ev 5th Ed 241 and 
authorities cited at bead of commentary 
A party may on similar grounds be affect 
ed bj th« aojuffscoKe <?/ his sg<ats or 
others for whose admissions he is respon 
sible tb Haller v fVormon 3 L T N S 
*41 Price V Woodhouse, 3 Ev 616 and 
•ire section suf‘ra 

(3) Lahl Chandra Cheudhury v K 
(1911) 39 c 119 Barindra Knmar 
Chose \ R (1909) 37 C 91 IVnght v 
Taibam (1838) 5 Cl and Fin 670 

(4) Illust (g) ante Netle v jakU 2 
C S. K 709 riipro 

(5) Illusts (/) (ft) ante 

(6) V fast s 17 el seq Phipsoa Ev 

5ih Ed 241 Taylor Ei § 815 Jones 

' Morrell 1 C 8. K., 266 R \ John 7 

&.P 324 Child ^ Croee 2 C & P 
193 R \ 3 F & F 275 and note 

to this case in 3 Russ Cr 484 

(7) \cile \ Jakl «upra Hayslef v 
(>ymrr 1 ^ 4. E I 65 Pnee \ Burxa 
CUR (Eng ) 40 , 7? V Cox. I E & T , 


90 V Mallory 15 Cox 458 

(8) See Ch Id % Grace 2 C & P 193 
per Taddy Serjt The not making an 
answer may under some circumstances be 
quite as strong as tbe making one per 
Best C J Really it is most dangerous 
evidence A man may say this is imperti 
nent in you and I will not answer your 
question See also Moore v Sm ih 14 
Seeg A R J?J lucy i JUonfM SHI. 
N 229 If irrfrmoiin V iValpete (1891) 2 
Q B 534 Norton Ev 113 So state 
meats made in a party s presence during a 
tnal are not generally receivable against 
him n erely on the ground that he did not 
deny them for the regular ty of judicial 
proceedings prevents the free interposition 
allowed in ordinary conv ersation Helen 
V Andrews IMAM 336 R v Appleby 
2 Starlcie N P C 33 R % Turner 1 
Moo C C 347 Child V Grace supra. 
Even here however cases mav occur in 
wh ch the refusal of a party to repel a 
charge made m a Court of Justice 
Simpson V Robinson P Q B 512 , or 
to cross evam ne or eontrad et a witness, 
R \ Coyle 7 Cox 74 or to reply to an 
affidavit Morgan v Eifliif 3 C A F. 159, 
203 Freeman v Cox 8 Ch D 148, 
Ha pdtn \ It a lis, 27 Ch. D, 251, " may 
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frequently occur with reference to unanswered letters or failure to object to an 
account Here the question will also be whether there was any duty or necessity 
to answer or object The rule has been stated by Bowen, B J , to be that, 
“ silence is not evidence of an adnussion, unless there are circumstances which 
render it more reasonably probable that a man would answer the charge made 
against bun than that he would not ’(1) A man is not bound to answer every 
of&cious letter written to him Though unanswered, a letter may be evidence of 
a demand (2) The more failure to answer or object will not generally imply 
an admission (3) But it is otherwise if the writer is entitled to an answer , so, 
in the case of a letter written by yt to 5, to which the position of the parties 
bcQ the subject of it is a contract or 
— the silence of B may be important 
• ants it has been held in certain old 

tdstjs vuai au ai,LuuuL leuueicu ivm ue regarded as allowed if it is not objected 
to within a second or third post or at least if it is kept for any length of time by 
the addressee without his making an objection, it becomes a stated account 
It IS said however xn Tavlor on Lvidcnco to be doubtful how far these cases 
would he followed at the present day, and whether (apart from anv^ special 
circumstances under which the account is sent in) any valid distinction can be 
drawn between accounts rendered between merchants and tho*6 between other 


afTord a sCfoac presumptioa that the im 
putations made agaiase him are correct 
In Sookram Muter v If' CronJy 19 W 
R 2S3— 235 (1873) Phear J said It 
IS true that silence on the part of defend 
ant during the trial of a case in regard to 
any matter brought against bio in the 
course of the case mgbt possibly be of 
some value afCernards irrespective of the 
decree as amounting to an admission on 
his part that that which was alleged and 
with regard to wh ch be had kept silence 
was true See Phipson Ev 5th Ed 241 
and see American cases there cited and 
Cunninghams Hv 9S and 96 So when a 
Judge at a trial made a proposal as to the 
course of proceedings in the presence of 
counsel who raised no objection it was 
held not open to counsel subsequently to 
question the propnety of the course to 
which he had impliedly given hie assent 
iforrtsh v Murrey, 13 M & W» 52 and 
if a client be present in Court and stand 
by and see his solicitor enter into terms 
of an agreement he is not at liberty after 
wards to repudiate it Swtnfen v Stem 
fen 24 Beav 549 559 Asiatic Steam 
A atiffalion Co v Bengal Coat Co (1908) 
35 C 751 

(1) IViedenann V lyalfole supra at p 
539 and sec Per Willes J in Biehardt ▼ 
Gellally L R 7 C P at p I3I the re- 
lation between the parties must be such 
that a reply m ght be reasonably expected 
Norton Ev 113 , Edttards V TeulU SM 


L G $"*4 The only fair way of stating 
the rule of Jaw js that m every case >ou 
must look at all the circumstances under 
which the letter was written and you must 
determine for yourself whether the eir 
cumstaoces are such that the refusal to re- 
ply alone amounts to an admission per 
Kay L J in IFtedeniann v f^alpole i 
Q B (1891) 541 and see per Jenkins C 
J in \ Bal Gengad! ar 28 B at p 491 
(1904) 

(2) Norton Ev 113 See also Roscoe 
N P Ev S3 

(3) See Fa rlie v Denton 3 C &. P 

103 * what IS said to a mans face be is 

in some degree collected on to contradict 
if he does not acquiesce m it but it is too 
much to say that a man by omitting to 
answer a letter admits the truth of the state 
ments it contains per Lord Tenderden 
or that every paper a man holds purport 
mg to charge him with a debt or liability is 
evidence against him Doe v Franku 
11 A & E 792 per Lord Denman and see 
Rielardtv Cellatly L R 7 C P, 127 
U tedemann v IVatpole supra 

(4) Lucy V Mouflet 5 H t N 229 
Edwards v TouUs supra Richardson v 
Dunn 2 Q B 218 Gashll v Skene 14 
Q B 664 , Fairhe \ Denton supra 
Freeman v Cox supra > Hampden v 

supra 

(5) Taylor Ei § 810 and cases there 
c ted 
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thetD, and they are frequently received m Cnmmal prosecutions (1) So, also, 
the opportunity of constant access to documents maj sometimes, by raising a 
presumption that their contents are known, and of non objection, afiord ground 
‘ > 1 . 1 orrectness of such 

society recorded 

^ ccount book kept 

openly in a club xoom(4) are evidence against tho members On similar grounds 
books of account which ha^ c been kept between master and servant, tradesman 
and 'hoptnan banker and customer or co partners(5), will occasionally be 
admitted as evidence even in fai out of the pirtv by whom they hai e been written, 
provided that the opposite partj has had ample opportunities for testing from 
tune to tune the accuracy of the entries (6) In the case cited below the 
accused was comicted of theft on the evidence of an accomplice which was 
treated as corroborated in material partieulars by the depositions of a Police 
ofBccr and the complainant to tho effect that the accused pointed out the house 
which he had entered on the night of the offence and the various places in tho 
hou«o connected with the offence 

Held (1) that the evidence of the Police officer and the complainant as to 
the pointing out of the various places by the accused was really evidence of the 
confession of his guilt made while he was in the custody of the Police officer 
and was therefore inadmissible under ss. 25 and 26 of the Evidence Act of 
1872 , (2) that the evidence could not bo treated as evidence of conduct apart 
from the accompanying statements under this section , and (3) that the state 
ment made by the Police officer to the complamant m tho pr'*'ence of the 
accused that he (the accused) was going to show the various places connected 
witli the theft was not admissible under explanation 2 to this section because 
the conduct apart from the accompanying statements was not shown to bo 
relevant, and, «econdlv, because under the circumstances such a statement 
could not be said to affect the conduct of the accused (7) 

9 Facts necessarj to explain or introduce a fact m issue 
or relevant fact, or which support or rebut an inference sug- 
gested by a fact m issue or relevant fact, or winch establish the 
identity (8) of any thing or person whose identity is relevant, facets'* 
j or fix the time or place at which any fact m issue or relev ant fact 


(Ij Lalit Chandra Cho^dhury v R 
(1911) 39 C 119 

(2) Taylor Ev § 812 See notes to s 
14 fost 

(3) Raggett v Muagrave 2 C & P 
556 Alderson v Clay 1 Starkie 40S 
Asgilet V Sercambe 5 Ex 147 

(4) It'll, e \ Adamson 1 Piilhps Ev 
339 


(5) Sec Lindley Partnership 536 5th 
Ed and cases there cited and note to s 
18 fast 

(6) Taylor Ev I 812 and cases there 

c ted as to books of a Company see 
Lindlc) Company Law 312 Phipson E\ 
Sth Ed 243 244 344 and books of Cor 
rotations Taylor Tv 15 1731 — 1783 
Ph pson Ev Sth Ed 243 244 352 

Roseoc K P Ev 123 214 — 215 Grant 
on Corporations 317—319 and note to 
s 35 f'osi 

(7) £r f \ Hira Cobar 21 Bom. L R 
^24 sc 52 I A 601 20 Cr L. J, 


(8) Sec as to identity Introduction to 
ss 45 — 51 tost (opinion evidence) 

\\igmore Ev § 410 et seq Witnesses 
may state their belief as to the identity 
of persons present in Court or not and 
may also identify absent persons by photo 
graphs produced and proved to be theirs 
fPbipson Ev Sth Ed 376 Rnth v 
FntI L R P D (1896) P 74 note to 
s 35 post Introduction to ss 45—50 
post Rogers Expert Testimony § 140) 
The same rule applies to ident fication of 
th ngs (lb) It is well settled that for 
certain purposes photographs may be re 
ceivcd in evidence Thus whenever it is 
important that the heus t« guo should be 
described to the jury it is eompetenr to la 
troduce in evidence a photographic view 
of It ^o also in an action to recover 
damages for assault coaunitted with a nw 
lide a plaintiff was allowed to introduce a 
ferrotvpe of b s back taken three days 
after the iniury the person taking the 
same having testified that it was a 


/ 
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happened, or wliich show the relation of parties by whom any 
such fact was transacted, are relevant in so far as they are neces- 
sary for that purpose 

Ittaatratioiu 

(а) The question u, whether a given document is the Uill of A 

The state of A'a property and of his family at the date of the alleged U ill may 
be relevant facts (1) 

(б) A sues B for libel imputing disgraceful conduct to i4 B nfilmis that the matter 
alleged to be libellous is true 

The position and relation of the parties at the tunc when the libel u as published may 
he relevant facts ns introductory to the facts in iisuc 

The particulars of a dispute between and n about a matter unconnected with 
the alleged libel are irrelevant, though the f vet that there was a dispute 
may be relevant if it affected the relations between A and B (2) 

(e) A IS accused of a crime 

The fact that, soon after the commission of the crime, A absconded from his house 
IS relevant, under section 8, as conduct subsequent to, and affected b\, facts 
in issue 

The fact that at the time when he left home, he had sudden and urgent business, 
at the place to which be went, is relevant, as tending to explain the fact 
that he left home suddenly 

The details of the business on which lie left are not relevant except in «o far as 
they are necessarj to show that the business was sudden and urgent (1} 

(<f) A aues B for tnducmg C to break a contract of service made by him with A 

C, on leaving A'a service, says to A ‘ I am leaving you because B bss made me a 
better offer* This statement is a relevant fact as explanaturj of C’a 
conduct which is relevant as a fact in issue (4) 


correct representation Rogers op ett 
Harris' Law of Ideotiheation, §§ 12, 157^ 
178, 3S2, 590 642 As to photographic 
copies of writings for purpose of com 
panson, see s 73, Post 

(1) As explanatory or introductory 
Also when the question is ill or no 
Will such facts may contradict or sup 
port the terms of the alleged Will whence 
forgery might be presumed or negatived 
Such facts would then ‘ rebut or snp» 
port an inference suggested by a fact 
in issue ’ (Norton, £v , 116) ft is to 
be observed that the faelum and not the 
construction of the Will is here the matter 
in issue As to evidence of surrounding 
circumstances in aid of construction, see 
Introduction to Chap VI Post 

(2) The object with which what would 
otherwise be collateral matter is receiv- 
able here is to show the mahee or antmas 
of the libeller, though to go into the full 
details of a quarrel would be too remote 
and would waste too much time It is 


arising from the act of absconding is thus 
• rebutted The fact of absconding is in 
Itself equivocal It may be the result of 
guilty knowledge or conscience, or It may 


be perfectly innocent AQ>thing. there- 
fore that the party sa>s at the time of 
the ace IS receivable as explanatory of a 
relevant fact It would also be receiv- 
able as part of the res gesig and as a 
declaration accompanying an act The 
question frequently arises in bankruptcy, 
when It IS necessary to decide whether 
leaving the house is an act of bank-ruptcy 
or not In order to prove the intent with 
which the bankrupt departed from his 
dwelling house evidence of what he said 
IS admissible as forming part of the res 
gesig "Vorton Ev 118, Roscoe N P 
Ev 52 , Bateman v Bailey, 5 T R 513, 
Ambrose v CUnden Ca t, Hardw, 267 , 
Boiich V C ir By Co, 1 Q B, 51. 
.ymitA V Cramer INC S8S The de 
tails just as m illust (h) are not ad 
missible generally except as corroborating 
the allegation of the suddenness and 
urgency of the emergency which caused 
the departure Declarations made or 
letters written during absence from home 
are admissible as original evidence since 
the departure and absence are regarded 
as one continuing act Taj lor Ev, 
9§ 588 589 

(4) V post Hadley v Carter, 8 New 
Mamp. P, 40, Brvkousiy v Tfiaeter, 
Sptnk and others 6 B L R, 107 
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(e) J, “^ccu'ed of theft, is seen to give the stolen property to B, who is seen to give 
ittOit’awnfe Bsays ns he delivers it, ‘^sats yonare to hide this’ Bs statement h 
relevant as espUnatorv of a fact which is part of the transaction (1) 

(/) A IS tried for a not, and is proved to have matehed at the head of a nmb 
The cries of the inob are relevant, as explanatory of the nature of the transaction.(‘’) 

PriDciple.^ — As tlie 7tli and 8tl» sections provide generally for the admis Explanatory 
Sion ’ ' ' ’ the present section tnav he 

®aid f any such fact (3) There 

are __ stnctly constitute a fact m 

I'isue, may yet be regarded as forming a part of it, in the sense that they 
accompany and tend to explain the mam fact, such as identity(4) names, dates 
plaws, the description circumstancts and relations of the parties and other 
explanatory and introductory facts of a like nature (5) The particulars receiv 
ahlc rvill necessnnly \arv with each individual ca«o, it is not all the incident-* 
of a transaction that ma} ho proved , for the narrative might be run down into 
purely irrelevant and unnecessary detail (6) By the answers to some of sucli 
questions, if sufficiently particular for the purpose tho fact is individuah^d (7) 

StP aho Comnientarj , post 

8 3( Fact ) « 11 {FAultalof infertnce.elc) 

«. 3 ( Fad IK i8>u< ) 8 3 ( ^efctanl ) 

Steph Dig Alt 9 Steph Jntrod rLip»on Fv oth Ed , 47 Cunningham Fv OS 
^ Orton, Er 115 ilN Ev **11 1 Ed Co Wigmore Et,§§410 — 41C 


COMMENTARY. 

The setenth «ectiou, ante provides for evidence of the state ot things 
under which relevant facts or facts in issue happened, and the 11th and ISui 
sections po«f for evidence of similar facts, closely connected with the mam 
fact, and explanatory of it Evidence m support and particularly in rebuttal 
of inferences is of a similar explanatorj character (8) The eleventh section is 
'crj like the present one as to rebutting an inference and forms an instance of 
sections overtopping one another (9) All the abovementioncd facts qualif) 
explam or complete the mam fact in some material particular A statement 
which can be shown to be explanatory under this section maj be admissible 
irrespective of whether the person agvinst whom it is given heard it, or was 
present when it was made (10) But it is necessary to distinguish tho purjwsc 
for which It IS admissible It is presumed that the statements made by C m 
the one case and B in the other [ilhists (rf) (e) at tc] are only to be receiv able 


(1) V post 

(2) This illustration is founded on the 
case of f? \ iord George Cordon 21 
How St Tr 514 529 In the case put 
the cries would be made in the presence 
of the leader though they were the cries 
of third parties not of himself his 
silence would be equiialent to an admis 
Sion that he accepted and acquiesced in 
those cries as explanatory of the common 
objects of himself as well as of those he 
Isd Under the effect of the next section 
such cries would be cMdence against the 
accused even if he was not present upon 
proof of a conspiracy between himself and 
tbe rioters joint and common for the pre 
Paration of 3 wrongful act Norton C\ 

In R ^ Hum 3 B n. Aid 566 
5/6 evidence given of bvnners and 


inscriptions was held to be property ad 
missible to show the general character and 
intention of an assembly 

(3) Cunmngbain Ev 98 

(4) See Norton Ev 119 /? v Rtck 

man 2 East P C, 1035 R v Rooney 
7 C & P 517 R V fursey 6 C i P 
81 Wills Ev 47 

(5) y^ee i? V Amir Kt an 9 H L R 
36 50 51 (1871) 

(6) Phipson Ev 5th Ed 47 the farts 
ate relevant in 'O far as they are neees 
jary for that purpose $ 9 supra 

(71 Bentham cited in Norton Ev 44 

(8 lUust. (e) 

(9 Norton Ev 115 and Introduction, 

(11 See illusts (d) (fj 
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as evidence that such statements were made, as declarations accompanying 
and esplaming an act, not of the truth of them as affecting S or ^ respectively 
Without some proof of authority given by the parties to be affected, to those 
making the statements, it is clear that a \ try dangerous innovation is intro- 
duced, whereby persons may suffer in life person, or property by statements 
put into th“ir mouths behind their backs , a principle which the law of evidence 
has hitherto entirely c'sehewed ”(I) Identity may be thought of as a quality 
of a person or thms The essential assumption is that two persons or things 
are thought of as cxistmg and that the ono is alleged because of common features 
to be the same as the other The process of inference operates by companng 
common marks found to exist m the two supposed separate objects of thought- 
with reference to the possibility of their being the same It follows, that its 
force depends on the nccessarincss of tho association between the mark and a 
singleobject Where a circumstance feature or mark may commonly be found 


possessing it may well be different But where the objects possessmg the mark 
are only one or a few, and the mark is found in two supposed instances, tho 
chances of the two being different arc nif or arc comparatively small For 
simplicity’s sake the evidential circumstances may thus be spoken of as a mark 


one Mb belonging to a totally aiuercov laniii) iium tuat ui au aiiesitu 


Eions of this section Where one of the main questions for detennination m a 
case was whether a document impugned was or was not presented before the 
Registrar by one AB, a comparison of the thumb impression of the person 
who presented the document with that of NS was held to be admcssible under 
this section if the sirailanty of those impre^ions could establish the identity 
of that person with ^5(4) A and B were charged with theft committed m 
' ’ ’ w that 

• some 

/idence 

• ■ A and 

c or a 

■ JO that 

tng the 

various witnesses to mention the utterance as an identifying mark This 
utterance, not being used as an a^^ertion to pro\ e anv fact asserted therein, 


(I) Norton Ev IIS 119, per centra 
Cunningham Ev 93 99 , it will be seen 
from the illustrations themselves that the 
statement in illost (<f}» i* relevant as ex 
planatorjr of Cr conduct and m (e) of 
a fact uhtch u part of the fransac- 

(’> \\ igmore s Evidence t 411 C*r 
c> n stances identifying persons are cOr 
porcal marks voice mental peculiarities 
clocb ng weapons name residence and 


other circumstances of personal histoiT, 
iS « 413 

(3) Radhan S\ngh v KaMy\ I?ie/iif, 18 
A 98 <1895^ 

(4) R V Faktr Mahomed 1 C W N , 
33 34 (1816) see as (o identity and post, 
s II and Introductions to ss 45—51 

(S> Bmp V Panehu Das 47 C. 671, 
(F B) s c. 24 C W N 501. 31. C I.. 
J-. 402 
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IS not obnoxious to the hearsay rule and may therefore he pro\cd like any 
other identifying mark The utterance cannot, hoiyerer, be used as havin" 
any a'sertu-o value From this use of identifying utterances the follow'ing 
superficially similar u«es should be distinguished (o) mentioning a third person s 
utterance as a reason for observing a particular fact, (b) mentionmg it as a 
rea«on for recollectmg a particular fact , (c) using one’s own prior utterances 
of a fact to corroborate one’s present testimony and repel the suggestion of 
recent contrn ance (1) ” 

10 Where there is reasonable ground to behere that two Things said 
or more persons have conspired together to commit an offence or JSnspfraiS 
an actionable avrong, anything said, done, or written by any m reference 
one of such persons m reference to their common intention, 
after the time when such intention was first entertained bv 
am one of them, is a relevant fact as against each of the persons 
beliea ed to be so conspirmg, as well for the purpose of pro\ mg 
the existence of the conspiracy as for the purpose of showing 
tint aiu such person was a patty to it 

Illattration 

^ Peaaonable ground exists for believug that .rl has]omed la a eonspiracv to wage 
war against the Queen 

The facts that B procured arms in Europe for tho purpose of the eonspiracv 0 
collected mone^ in Calcutta for a Lie object i> persuaded persons to join the conspiracy 
in Bombay, E published writings advocating the object in view at Agra and F transmitted 
from Delhi to 0 at Cabul, the money which C had collected at Calcutta and the contents 
of 8 letter written by H, giving an account of the conspiracy are each relevant both to 
prove the existence of the conspiracy and to prove 4 a complicity in It although ho mav 
have been ignorant of all of them, and although the peraons bv whom they were done 
were strangers to bun and althoi gh they may have taken place before he joined the 
conspiracy or after he left it 

Principle.— The rule which says that a man shall be chargeable with the 
acts and declarations of his agent or fellow conspirator is not a rule of evi 
dence (2) A conspiracy makes each conspirator liable under the Crimiml law 
for the acts of every other conspirator done m pursuancefS) of th“ conspiracy 
Consequently the admissions of a co conspirator mav be used to affect the 
r*c * 'I * * «p' in l'i« same conditions as bis acts when used to create 

1 ' I I'll! Sion of tort feasors enacts the same rule m its 

' . I > * I I ' f ir torts (4) Tlic tests therefore arc tho same 

I I > I < I , the act or the admission of the co conspirator 
or joint tortfeasor , in other words the question is one of substantive law and 
its solution IS not to be sought m any principle of ci idence (5) The pnnciple 
IS substantially the same as that which regulates the relation of agent and 
principal 'IVhen various persons conspire to commit an offence or actionable 
^oeg [eg , co trespassers other tort feasors) each makes tho rest his agent* 
to carry the plan into execution The acts done by any one m reference to tho 
common intention (v posf) is considered to be tho act of all The«e acts are 
themselves evidence of the corpus dehett, the conspiracy to bo established , 


(n WiffTOore E\ § 416 See how«\er as to this notes feif 

(2) Prof Tha)er m American Law Re (41 See R s Hird-excie II Emu S’8 

'lew \V go As to procedure see 4bJtl 535 

' Atnf Emp. 35 C L J . 279 <5) Wisroore C' { 1079 
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as e\ idence that such statements were made, as declarations accompanying 
and explaining an act, not of the truth of them as affecting B or ^ respectively 
Without some proof of authority given by the patties to be affected, to those 
making the statements, it is clear that a \trr dangerous innovation is mtro* 
duced, whereby persons may suffer id life person or property by statements 
put into th“ir mouths behmd their backs , a principle which the law of evidence 
has hitherto cntirel) eschewed ”(1) Identity maj be thought of as a quality 
of a person or thing The essential assumption is that two persons or things 
are thought of as existing and that the one is alleged because of common features 
to he the same as the other The process of inference operates by comparmg 
common maths loi ' * * ob 3 eots oi thought 

with reference to It follows, that its 

force depends on cn the mark and a 

smglo object Where a circumstance feature or mark may commonly be found 


the objects that possess that mark are numerous, and therefore two of them 
posscssmg it may well be different But where the objects possessing the mark 
are only one or a few, and the mark is found m two supposed instances, the 
chances of the two hemg different are ml or are comparatively small For 
sunplicity’a sake the evidential circumstances may thus be spoken of as a mark 
But in practice it rarely occurs that the OMdeutial mark is a single circumstance 
It IS bj adding circumstance to circumstance that wo obtam a composite feature 
or mark which, as a whole, cannot be supposed to be associated with more than 
a single object (2) In the undermentioned case(3} one of the questions in issue 
as to the pedigree of a certam family bemg whether one GS was son of BS, or of 
one MS belongmg to a totally different family from that of BS, an attested 
copj of a rullar (or Magistrate’s judgment) m some proceedings long anterior 
to tlie suit, was tendered in evidence, m which rvbkar GS was described as the son 
of BS It was held that the rtthlar was admissible m c\ idence under the pros i* 
sions of this section Where one of the main questions for detcrimnation m a 
case was whether a document impugned was or was not presented before the 
Begistrar by one NS, a comparison of the thumb impression of the person 
who presented the document with that of i\B was held to be admissible under 
this section if the similarity of there impressions could establish the identity 
of that person with 2N S (4) A and B were charged with theft committed m 
1914 in the house of a prostitute , evidence was brought forward to shew that 
C and D comimtted a theft m the boiiso of another prostitute in 1918 in some 
what similar ciicumstances Reid (Cbaiidhun J , dissenting) that the evidence 
was not admissible either under this section or under s 11 to pro^e that A and 
B were the same persons as C and D (5) It often happens that a place or a 
time 13 marked signiffcantl} by an utterance there or then occurring so that 
the identification of it roaj alone be made, or not be made bj permittmg the 
vanous witnesses to mention the utterance as an identifying mark This 
utterance, not being used as an a««ertion to pro\ e any fact asserted therein, 


(1) Norton Ev 118 119, per centra 
Cunningham Ev 98 99 it will be seen 
from the illustrations themselves that the 
sUtement in illost (</), is relevant as ex 
planatory of C ^ canduct and in (ej of 
a fact uhich if Part of the traittac 

<2' Wigmofes Evidence S 411 Cir 
cumsiinces identifying persons are cor 
porcal marks voice mental peculiarities 
clothing weapons name, residence and 


other circumstances of personal history, 
lb § 411 

(3) Radlian Singh \ Kano}t Dichit, 18 
\ 98 (1895) 

(4) R V Fakir Mahomed 1 C W N, 
33 34 (1896) see as to identity and post, 
s II and Introductions to ss 45 — 51 

(5) Emp V Panehu Das 47 C 671, 
(F B > 8 c 24 C W N , SOI , 31, C L. 

402 
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IS not obnoxious to the hearsay rule and may therefore be pro\ed like any 
other identifying mark The utterance cannot, howCNer, be used as bavin" 
any assertive value From this use of identifying utterances the following 
superficially <!imilar . . » , 

utterance as a rea«( 
reason for recollecti ^ ^ 

of a fact to corroborate one’s present testimony and repel the suggestion of 
recent contrivancu (1) 

10 "Where there is reasonable ground to believe that two 
' or more persons have conspired together to commit an offence or 
an actionable wrong, anj thing said, done, or written b> anj 
one of such persons m reference to tlieir common intention 
after the time when such intention was first entertained bv 
anv one of tliem, is a relevant fact as against each of the persons 
believed to be so conspiring, as well for the purpose of proving 
the existence of the conspiracy as for the purpose of showing 
that any such person was a party to it 

Jllu$lralion 

^ reasonable ground cxiats for beUemg that A has joined m a conspiracy to wage 
war a ainst the Queen 

The facts that B procured anus in Europe (or the purpo<e of the conspiraev C 
collected money m Calcutta for a like object, D persuaded pereons to join the conspiracy 
in Bombay, E published writings advocatmg the object u view at Agra and F transmitted 
from Delhi to 0, at Cabul the money which <7 had collected at Calcutta and the contents 
of a letter written by £f, ginng an account of the conspiracy are each relevant both to 
prove t1 e existence of the conspiracy and to prove A s complicity m it although he may 
have been Ignorant of all of them, and although the persons by whom they were done 
were strangers to him, and althoigh they may havo taken place before he joined the 
conspiracy or after he left it 

Principle —The rule ’ ’ ’ with the 

acts and declarations of le of evi 

deuce (2) A conspiracy i minal law 

for the acts of everv other conspirator done lo jiursuautt\oj ui luu conspiraev 
Consequently the sdait^sioas el a co-coospirator aiar be ujed to affect the 
proof against the others on tho same conditions as bis acts when used to create 
their legal liability The inclusion of tort feasors enacts the same rule in its 
application to Civil liability for torts (4) The tests therefore are the same 
whether that which la offered is the act or tho admission of the co-conspirator 
Or joint tortfeasor , in other words the question is one of substantive hw and 
Its solution is not to bo sought m any prmciple of e\nlence (5) The principle 
13 substantially tho same as that which regulates the relation of agent and 
pnncipal ^Mien various persons conspire to commit an offence or actionable 
wrong (eg , co trespassers or other tort feasors) each makes the rest his agents 
to carry the plan into execution The acts done by any one m reference to the 
common intention (v pojf) is considcieil to be the act of all The^o acts are 
thenieclves cMdence of the corpus delicti, the con'^piracy to bo established, 


(1^ \\ igmore Ev § 416 
(2) Prof Thajer in American Law Re 
>ie\ W 80 As to procedure «te 4bJitl 
'S’o/i I \ King Emp, 35 C L J 279 


(1) See howe^e^ as to this notM fot‘ 
(4 See R \ Harj^eie 11 East., S"8 

(S) Vtisinore Tx 5 10*9 


Things said 
or done bj 
conspirator 
in reference 
to common 
design 
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they are relevant “ for the purpose of proving the conspiracy,” as well as tlie 
part which each conspirator took m it (1) 

s 3 (* rtlnant ' ) s 1S6 (Fact propoied to be proied only id 

8 3 (‘ Fact' ) tnuitble on proof of some other fact ) 

Eteph Dig , Art 4. and ^ote III . Taylor, Ev, || 690— 597, Best, E^, § 503 3 
Ru'isell 8 Crimes, 100—176 , Korion, Fv , 120 , Poscoe, Cr Ev , 13th El , 348—359 ; Mayne’s 
Penal Code ss. 107. 121 A , ilia Ev find Ed , 1C7, ICS , Wigmore, Er , § 1079 


COMMENTARY. 

The provisions of the aection are wider than those of the English Law 
according to which the act or declaration must have been done or said in the 
exccutiO)i or furthetance of the common purpose (2) Thus mere narratives and 
admissions of past e\ ents have been held to be inadmissible as such as against 
an\ conspirators except those by whom, or in whose presence such statements 
were made (3) Under the present section anytbmg said or done tn reference 
to the common intention is admissible, and thus the contents of a letter wntten 
bj a CO conspirator giving an account of the conspiracy is relevant against the 
others, even though mi uriWcM tn support of it or tn furtherance of it (4) It is 
not necessary that the co conspirator, whose act or declaration it is sought to 
prove, should be tried or indicted (5) The act or declaration of the co conspi- 
rator may have been done or made by a stranger to, and in the absence of Hbe 
party acainst whom it is offered , or without bis knowledge or before he joined 
the combiiiati 0 E( 6 ) , or even after he left it (7) This last-mentioned provision 
IS contrary to the En®bsh rule, according to which acts and declarations of 
others are not admissible agamst a conspirator if done or made after his connec- 
tion with the conspiracy has ceased ( 8 ) 

' ' the conspiracy and “ reason- 

le conspiracy must he shown, 
who, but for such conspiracy, 

• nee or fact of conspiracy must 

• lets of any person not m the 

, , peaking be done by e\ idence 

of the party's own acts (10) But owing to the difficulties in the way of such 
proof a deviation has, m many coses, been made from the general rule, and evi- 
dence of the acts and conduct of others has been admitted to prove the exist 
ence of a conspiracy previous to the proof of the defendants’ privity (11) But 


(1) Steph Diy Note III p ISO, Nor 
ton Ev 121 Taylor Ev, § 590 , 3 Rns$, 
Cr 143 144 , Best, Er § 508 , R v 
Amtr Khan 9 B L R 36 (1871) s c, 
17 W R Cr 15 , R V AmtrudJtn 9 
B L R 56 (1871) , s c 15 W R, Cr, 
23 and cases there and in the textbooks 
(rH/To) cited 

(2f Steph Dig Art 4 and textbooks 
cited ante 

(3) R V Hardy 24 How St Tr, 718 
where an account gnen by one of tfae con- 
spirators in a letter to a friend of hts own 
proceedings in the matter not intended to 
further the common object and notbroaght 
to As notice was held not to be relevant 
as against A tee also R v Blake 6 Q B , 
S’S Steph Dig, Art 4. Illusts (a), (h). 
Tajlor E\ S93 594 

(4) See Illustration to section, and 


Field s Ev 6th Ed 72 , Cunningham 
Ev 100 Whitley Stokes 527 

(5) Roscoe Cr Ev 13th Ed 354 
355 

(6) See Illust ante R v Brandreth, 
32 How St Tr^ 857, 858 R v Murphy 
8C & P 311 , Taylor Ev, § 592 

(7) See Illust onfe 

(8) R V Hardy 24 How St Tr 718, 
731 Taylor Ev § 595 

(9) Aodamhini Dat\ v Kumudxnt Dost 
30 C 983 (1903) s 7 C W N 808 , 
Shaheber Ma v Emperor 18 C L J 590 
(1913) 

(10) 1 East P C. 96 cited m argument 
in /? V .tmir Khan supra 55 , Roscoe, 
Cr E\ 13th Ed 352 

(11) Roscoe Cr Ev, I3th Ed 352. 2 
Starkic 2nd Ed 234 
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iQ respect of such conduct a distinction has been made between declarations 
accompanying acts(l) (winch are admissible), and mew detached declarations 
and confessions of persons not defendants, not made in the prosecution of the 
object of the conspiracy, and which bemg mere “hearsay” are not ondence 
e\en to proie the existence of a conspiracy (2) The persons must have 
conspired together to commit an offence or actionable wrong There must 
Laie been «oine pre-concert A conspirac)’ withm the terms of this section 
contemplates something more than the jomt action of two or more persons to 
commit an offence If that were not so, tho section would bo applicalile to 
any offence committed by two or more persons jomtly mtb deliberation, and 
this would import into a tnal a mass of hearsay evidence, which the accused 
persons would find it impossible to meet (3) The agreement to consjnro maj 
be inferred from circumstances which raise a presumption of a concerted plan 
to carry out an unlawful design (4) (6) After the existence of a conspiracy 
has been established, the particular defendants must be proved to have been 
parties to it (5) (c) After these two facts have been proved the acts and declara- 
tions of other conspirators m reference to their common intention may in all 
ca<e3 be given m evidence agamst the defendants , and under the present section, 
letters written and declarations made by any of the conspirators which are not 

•xistence of 
when jou 

• and having 

isoaer acts 

done by au) o! the parties, wliom you have connected with tho conspiracy , 

ii.-i - _.j — 1. preiimmarj 

• whole case 

established 

by proof which actually brings the patties together , but may be shown, like 
any other fact, by circiimstaatial evidence (8) This section is strictly condi- 
tional on theta bemg ground to believe that two or mote have conspired (9) 
The statement of an accused made after arrest and not amounting to a confession 


(1) V 9 8, ante 

(2) 2 Starkse, Ev, 235 cited in Roscoc 
Cr Ev, 13tli Ed, 334 , “the mere as 
sertion of a stranger that a conspiracy 
existed amongst others to which be was 
not a party would clearly be inadmissible, 
and although the person making the as 
sertion confessed that he was party to it 
this on principle fully established would 
not mahe the assertion evidence of the 
fact against strangers tb , tee also 3 
Russ, Cr, 144 

(3) Ncgendrabala Dabec v J?, 4 C 
N , S28, 530 (1900) As to evidence 

of conspiracy, see Subrahmanta Axyyar v 
if, 23 C, 797 (1901) .R v T>nmal Reddt 
24 M, 547 (1901) , Templeton v Loone 
2' B , 230 (1900), [conspiracy to obtain 
conviction of accused person , and as to 
v^hat amounts to evidence of abetment of 
conspiracy], Abdul Salim v King Emp 
35, C. L J 279 (1921) . see Kolil Vfundo 
'*-E. 28 C 797 (1901) 

(4) Banndra Kumar Chose v R (1909), 
32 C.. 91 

(5) Roscoe, Cr E\ , 13th Ed. 354. 


'Amn/a Lai Hasra \ Emperor 42 C 93? 
(1915) 

(6) V snpra and Roscoe Cr Ev 13th 
Ed 3)0 351 and as to proof generally 
lb 13th Ed 352—356 The Queen s Case 
2 C S. B 310 , Norton, Ev , 120 , 3 Russ 
Cr 144 and cases there cited but see 
al^ s 136 post 

(7) Per Pennef.ther C J in 72 v He 
henna Ir Circ Rep 461 cited in Taylor 
Ev p 52S 

(8) Taylor E\ s 591 3 Russ Cr 

148 , the evidence may be entirety cir 
rumstantia! and the existence of the con- 
spiracy collected from collateral circum 
stances R v Parsons 1 \\ R 392 , 
Roscoe. Cr Ev 13th Ed. 354— 355 “It 
IS perfectly true that the dark covertness 
of enme cannot often be laid open, that 
cotispimcies like other crimes must be 
generally supported by cireumiUntial 
proof per Sir IA»renee Peel C J , la 
R V Hedger p 129 (1852) 

(9) Banndra Knmar Chose v R (1909), 
37 C 91 


/ 
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IS not adnussible in evidence against a co accused either under this section or 
s 30 of the Evidence Act, but only against himself The admission does not 
howe\er affect the conviction when no stress was laid on such statement by 
the Trial and Appellate Courts (1) 

Evidence that some of the accused ran cocaine and gamblmg dens long 
before existence of the conspiracy which was the subject of the charge, was 
held admissible, the * ^ ' 'the accused were first 

thrown together bj that they continued 

to meet at such pi ^ piracy charged The 

evidence of an excise inspector of raids on the dens was admissible as leadmrr 
up to the admissions made to him (2) 

^^hcn fads H. Facts not otherwise relevant are relevant — 1 

not other- ) 

wise reie- (1 ) If they are inconsistent with anv fact in issue or relev ant 

Nint become 

rele\ant lact. 

(2) If by themselves or in connection with other facts they 
mahe the existence or non-existence of anj fact in issue or rele- 
vant fact highly probable oi improbable 

^ lUmiTolions 

(а) Tbe question is whether A committed a enme at Calcutta on a certain dav 

The fact that, on that day A was at Lahore, u rclerant (3) 

The fact that near the time when the crime was committed A was at a d stance 
from place where It was committed, which would render it highly improb 
able, though not impossible, that he committed it is relevant (4) 

(б) The question is, whether A committed a crime 

The eircuroatances ere euch that (be enme must have been committed either by 
A, B, 0 ot D Ereiy fact which ehows that tbe crime could have been 
committed by no one else, and tbat it was not committed by either B, 0 
or 27, u televant.(5) 

Principle. — The object of a tnal being the establishment or disproof by 
evidence of a particular claim or charge, it is obvious that any fact which either 
disproaes or tends to disprove or tends to prove that claim or charge is relevant 
e 3 ("Tad') *• 33 (Traiuaclion titcon-usUnl mth exisUnce 

B. 3 ("AeferonC) ofrtgUorcuatom.) 

r 3 <** Factiiuiiue. ) 


Cum 
N J 


(1) Slid Stngh V Bmp, 46 Cal 700 
s c SO C. L. J, 2SS 54 I C S3 

( 2 ) u 

(3) An oiil'i the relevancy of which is 
It* enUfe inconsistency with the hypo 
thesis that the accused committed the 
crime ^o^^on Ev, 124,see;? v Sakha 
ram Afukiindji 11 Bom- IT C R, IhS 
(1874) and a 103. lUust (e), fad . Me 
observations on an alibi as a defence in if 
V Parbhudas II Bom If C R,97 (1897), 
Wilh Circ E\ 6th Ed.. 279 

(4) This example is of a fact rcndcnns 


the hypothetical fact on the other sde 
not positively impossible, but highly im 
probable as often happens when the ijues 
tion IS whether there was time for the 
accused to have gone from the place 
where he says he was to tbe scene of tbe 
crime and returned again 

(5) This IS a disjunctive hypotbrtical 
syllogism— -X is either A or B of C" hut 
It IS not B or C therefore it is A tte 
Whitley Stokes 861 note (3) Cunn ng 
ham Ev, 103 , Jvorton Ev 124 
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AVlule the «eventh section define^ the meaning of the term ‘ relevancy ’ m inconslst- 
quasi Scientific language, the present section contams a statement m popular ency . 
language of what m the former section is attempted to be stated in scientific Probabilit 
language The practical effect of these two sections is to make every relevant 
fact admissible as evidence (1) It has been said tliat the terms of this section, 
which are ^ erv ostensive(2), must be read sul^ect to the restrictive operation of 
other sections in the Act(3) that it may possibly be argued that the effect 
of the second paragraph of this section would be to admit proof of facts of the 
irrelevant character mentioned m the Introduction (ante) hut that this was 
not the mtention of the section, is shown by tbe special proMsious in the fol- 
lowing part of this Chapter as to the particular evceptions which exist to the 
general rules which exclude as irrelevant the four classes of evidence already 
mentioned m the Introduction, and is also shown bj mdications m other 
portions of the Act (4) The sort of facts which the section was intended to 
mclude, are facts which either exclude or implv, more or less distinctly , the 
existence of the facts sought to be proved (5) In the word of West, J , this 
section “ IS, no doubt, expressed m terms so extensive that any fact winch can, 
by a claim of ratiocmation, be brought mto connexion with another, so as to 
have a bearmg upon a point in issue, may possibly be held to bo relevant withm 
its meaning But the connections of human affairs are so infinitely \ arious, 
and so far teaching, that thus to take the section in its widest admissible sense 
would be to compbeate e\ cry tnal with a mass of collateral inquiries limited 
onlv by the patience and the means of the parties One of the objects of a 
law of evidence, i ’ ’ y Courts within the 

hounds presenhed . would bo completely 

frustrated by the * cumstance on cither 

side, having some remote and conjectural probative force, the precise amoimt 
of which might itself he ascertamable only by a long trial ond a determination 
of fresh collateral issues, growing up in endless succession, as the enquiry pro- 
ceeded That such an extensive meanmg was not m the mind of tbe Lcgis 
lature, seems to be shown bv several indications in the Act itself The illus 
trations to the eleventh section do not go beyond familiar cases m the English 


(1) lilarkby Ev , 17, 18 

(2) Some degree of latitude was de 
signedly left >n the wording of the section 
(in compliance with a suggestion from the 
Madras Government, on account of the 
variety of matters to which it might apply 
Steph Introd 160 161 

(3) The meaning of the section woold 
have been more fully expressed if words 
to the following effect had been added to 

No statement shall be regarded as 
rendering the matter stated highly prob 
able Within tbe meaning of this section 
unless It IS declared to be a relevant fact 
under some other section of this Act lb 
-fee observations on this section in 
Whitley Stokes 819 It is to be ob- 
served however, that the section says 
Facts not oihemtte relevant 
under ss 6-10, 12 and subsequent sec 
tions) are relevant etc 

C^) Steph Introd, 160 It ma> for 
instance, be said /f (not called as a 
was heard to declare that he 
hsd seen B commit a crime This makes 


it highly probable that B did commit that 
crime Therefore A s declaration is a re 
levant fact under s 11 cl (2) This vvas 
not the intention of the section as is shown 
by the elaborate provisions contained m 
the following part of tbe Chapter II (ss 
12—39) as to particular classes of state- 
ments. which are regarded as relevant 
facts either because tbe circumstances 
under which they are made invest them 
with importance or because no better evi- 
dence can be got ih 

(S) lb the words ' highly probable 
point out that the connection between the 
facts in issue and the collateral facts 
sought to be proved must be so mediate 
as to render the co-existence of the t*o 
highly probable fer Mitter J A v 
1/ / I'yafoory Moodel jr 6 C 6*5 662 
(1881) 

If an improperl) wide scope be given 
to tbe section the latter might seem to 
contain in itself and to supersede all the 
other provisions of tbe Act as to rele- 
vattci Cunningham, Ev., 103 
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law of e\idcnce ’ (1) All evidence \iliicli would be held to be admissible bf 
I-nglish Law would be properly admitted under this section (2) There must 
0 lwa\ s be room for the exerci'^c of discretion when the relc\ anc\ of testimony 
rests upon its effect towards mahing the affirmative or negative of a proposi 
tion ‘ highly probable ’ and with anj reasonable use of the discretion, tho 
Court ought not to interfere (3) In order that a collateral fact mav be ad 
niissible as relevant under the eleventh section the requirements of the law 
are (a) that tho collateral fact most itself bo established by norraall} conclusiv e 
evidence and (6) that it must when established, afford n reasonable presumption 
or inference as to the matter in dispute (4) 

Anj fact material to the issue which has been proved by tho one side may 
be disproied by the other, whether tho contradiction is complete t e mcon 
pi^tent with a telcv ant fact under the first clause of this section or such as only 
to render the existence of the alleged fact highly improbable under the second 
clau«c(5) There are five common cases of the argument of inconsisteac) 

' ' ’ ” I absence of a 

any alleged 

^ s’lf infliction 

of the barm alleged Thus the theory of an altbi is that the fact of presence 
elsewhere is essentially mconsistent with presence at the place and time alleged 
and therefore with personal participation in the act (6) So to disprove a tape, 
cMdence is admissible that the prisoner bad for many jears been afflicted 
with a rupture which rendered sexual intercourse impossible (7) When the 
question ” — itjj j, 5 sjbie to prove 
that the Sovereign were 

not in fa leing whether A 

lent mon ^ ^ e oi the alleged 

loan is admissible as tending to disprove it (9) Again under this latter clause 
of the section, facts may be put in evidence in corroboration of other relevant 
facts, if thev render them highly probable (10) So where two or more persona 
bav e perished by a common calarait) such as shipwreck, and the question is 
whether A survived S, the law of England raises no presumption either of 
survivorship or contemporaneous death but if anv circumstances connected 
with the death of either patty can be proved the whole question of survivorship 
may 
of th 
of th 

resemblance, or want of rcscinblanco, of .<4 to fi is admissible (12) So also 
circmnstances may be proved which render the fact of payment of a debt probable, 
as for instance, the settlement of accounts subsequent to the acenung of the 
debt, in which no mention is made of it (13) ^There defendants Nos 2 and 4 


(1) V Parbfmdas 11 B H C R 
90 91 (1874) R V Fajiram 16 R 414 
4'’S (1892) jee note to 9 14 ^asl 

(2) Ji V f ajiram supra 430 per 
Tclanp J 

(3) R V Parb/iidas supra 94 per 

"(r) K/ater ^ Bibt Rukt a 6 B 
1. R 983 (1904) 

(5) S 9 IS very similar to tbe present 
section as to rebutting an inference , 
N'orton Ev 115 v ante 

(6) Wiffraore Ev IS 135 H seg 

(7) 1 Hale PC 835, Best Ev i 
450 

(8) Lady Ivys ease, 10 St Tr 615. 


Steph Dig Art 9 illust {d) , see also 
Field £v 6tb Ed p 39 cote 

(9) Dozihng V Doultng 13 Ir C Im 
241 cited in Phipson Ev Sth Ed 103 

(10) Norton Ev 134 

(11) Taylor Ev 5 203 Best Ev I 
410 , Utidernood v IVing 4 D M 8; G 
633 IKing V Angrare 8 H I.. C. 183 

(12) Burnaby v BatlUe 42 Ch D 232 

290 • 

(13) ColseJi y Budd 1 Camp 27 ns 
also that the party claiming to have paid 
the debt was afterwards in possess on of 
the document creating it Brembridgt 
V Osborne 1 Stall le 374 see for 
a milar cases Tajlor Li IJ 178 138, 
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«old a jote to defendant No 1, which thej obtained under a partition and 
subsequenth Colluded with the plamtifi and denied tho said partition as well as 
the <5ale, the statements pre\ lously made by them which went to show that there 
had been a partition and thei had changed their attitude were held to be 
achmssibl** as against them under the third clause of twenty first section and the 
second clause of the eleventh section of the Evidence Act (1) In a case in which 


indicative of an mtention that any one of these leases was perpetual should 

’ ’ ‘ i i.l 4 „n *1.^ Irtflone Tl.a O/y rt 


indicated bv the acts and conduct of the parties was to make these leases 
perpetual would make it highlj probable that the same was the mtention with 

there 
it then 
so far 

as thev were proved had been explained as bemg cither msutlicient or as being 
the result of peculiarities in the circumstances of tho leases to winch they 
belonged (2) AVben the question was whether a deceased person had married a 
ladj , and a draft of a ill, not written by the testator himself and contaming 
1 T it was heltt 

oado by tie 

( ant plamtif! 

leased it to 


lease (•!) It has been held that when the question is whether the accused is 
an habitual cheat the fact that he was a member of on organization formed 
for the purpose of habitual cheating is relevant under this section, and that 
the facts of such membership and such cbeatmg may bo proved against each 
of the members of the organization (5) And it has been held that an mtercepted 
letter written by the accused referring to a telegram signed with a different 
name hut seat from his address was relevant against him under this section 
’ ^ A and B wero charged 

evidence was brought 
the house of another 

prostitute m 1918 in somewhat similar circumstances Held (Chaudhun, J , 
di<ssentmg) tliat the evidence was not admissible cither under s 9 or under this 
section to prove that A and B were tho same persons as C and D (7) As to 
the question of admissibility of judgments under this section see notes to the 
thirteenth section post (8) As to the admissibility of depositions made bv a 


Best E § 406 and other cases dealt 
" th by these authors nder the head of 
presumptue e\idence 

(1) flfc Gjofnesja v MutsamtiaS 
^tobarakunncsia C W ^ 51 (1897) 

(2) Aarj jfi Dial \ Ratt Nora n 30 
8S3 896 897 (1903> 

(3) Hajt Saboo v Airslaba 7 C W 
N 655 (190j) s c 27 B 4SS 

W, LE 


(4) ha a ilh Pru \ San Pa:t 3 L. B 
R 90 

(5) hatu Hr a ^ R (1905) 37 C 91 

(6) Booth \ Emf'eror 41 545 (1914) 

(7) Cmferor \ Panchu Dai 47 C, 671, 
F n s e ■’4 C \\ N SOI 

(8) \nd Teftt hhan \ Rojoni 3Ioki,>i 2 
C W N 401 (1898 Latibtran > Atrfxt 
-4 D 598 599 (1900) 


11 
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person sinco deceased, it has been held that unless they are admissible under 
sections 32 and 33, the present section will not avail to make them evidence (1) 
An entry made in a register of indoor patients m a hospital is admissible in 
evidence to pro% e that the person mwitioned in the cntr) was in the hospital 
on a certam date (2) Tlic accu«!cd was charged with havmg caused gne\ ous 
hurt to one of liis wnes and killed another The wounded woman, on the 
day of occurrence on her arrival in hospital made a statement to a Magistrate 
to the effect that it was accused who had attacked licrself and co wife This 
statement was admitted and placed before the jury Held that the mere fact 
that the woman made a statement had no bearing on the main fact m issue 
and this section does not justify the admission of the contents of the state 
ments (3) 

On questions of title, repeated acts of ownership with respect to the same 
propertj' arc, under the thirteenth section, jiost, receivable, and even acts 
done with respect to c^her places connected with the locus m quo by “ such a 
common character of locality as to give rise to the inference that the owner 
of one IS likely to be the oivner of the other ’ (4) are sometimes under the present 
section receivable In Jones v II illiami, (5) Parke B , said that “ evidence 
of acts in another part of one continuous hedge adjommg the plamtiff s land 
was admissible in evidence on the ground that they are such acts as might 
reasonably lead to the inference that the entire hedge belonged to the plaintiff." 
" In other vords, thej are facts which, by the eleventh section of thePAidence 
Act, are relevant, because they make the existence of a fact m issue higlily 
probable "(0) ^\hen a question as to the ownership of land depends on the 
application to it of a particular presumption capable of being rebutted, the 
fact that It does not apply to other neighbouring pieces of land similarlj situ 
ated IS deemed to be relevant (7) So when the question is, whether A the 
owner of one side of a river, owns the entire bed of it or only half the bed at a 
particular spot, the fact that he owns the entire bed a little lower down than 
the spot in question is deemed to be relevant (8) In like manner it has been 
held that when the question is, whether a piece of land by the roadside belongs 
to the lord of the manor, or to the owner o( the adjacent land the fact that the 
lord of the manor owned other parts of the slip of land by the side of the same 
road IS relevant (9) And m a suit brought by the plaintiff against eeveral 
defendants to prei ent encroachments by the defendants it was held that the 
admission of one of the defendants in o previous suit to which the other defend 
ants were not parties, as to the common character of the portion of the land 
between his house and the plamtiff s and also a siinilar statement in a deed 
put xn by another of the defendants to prove his title to lus own house were 
admissible in evidence to establish the common character of the entire lane 
as alleged by the plaintiff The fact of common ownership of other parts of 


(1) Bela Ram \ Uel abtr S (15112) 
A C, 34 A 341 

(2) /imolak Ra t v Emferor, 19 Cr 
L J 141 

(3) Emperor \ Abdul Sheikh 23 C W 
N., 933 

(4) Jones V fl ilUams 2 M AW 

326 , Bnstoui ^ Cormiean 3 App Cas 
641 670 , Neill \ Pexonshtre 8 App 

Cas 13S , Lord Adteeate \ Lord Blan 
tyre 4 App Cas 791 . 5o6rai>i Sheikh v 
Odoy Afahio 1 Pat 375 (1922) Taylor 
Fv 58 322—325 . Roseoe ^ P Ev 
85 86 931 934, Stepb Dis Art. 3. 
see note to s 13 post The rule >a /•■ex 
V If ill, ams 2 M & W. 326 and Lord 
Adtoeaie \ Lord Blanlyre 4 App O*. 


791 was obser\ed upon in Mohiiii Mol an 
\ Promoda Nath 24 C 259 (1896) See 
Sabran Shetkii v Odoy Mahto I Pat 375 
(19’2) 

(5) Jotei V ft tlliains at p 331 

(6) Soro ytiiayak \ Ptarhart 16 B 
I2> 128 (1891) per Sargent C J re 
(erred to m Oibt Cyannessa v Miitsam 
mat Mobarakunnessa 2 C W N. 91 94 
(1897) 

(7) Sleph Dig Art 3 

(8) Jb Jones V IPiZ/Kimr 2 M A 
326 (see note to * 13 post) , followed 
in haro t'lnayak \ Narhori ante 

(9) lb Doe V hemp 7 Bing, 332, 
2 Bing N C 102 , Taylor. E\ 58 
320— 325 
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the lane 'should he treated as rele\ant to the issue as to the common character 
•of the entire hnc on the principle laid down in this section (1) It has been 
recently lield that documents not tnfci* paitfo containmg recitals of boundanes 
of other lands are not admissible in caidcnce under this section (2) Where one 
of the mam questions for determination m a case was whether a document 
then impugned was or was not presented before the Registrar by one NS, a 
compin«on of the thumb impression of the person who presented the docu 
ineut with that of .YS was held to he admissible under the second clause of this 
section if dissimilarity of the impressions made the identity of that person 
with NS improbable (3) A\Tiore the parties to a suit are at issue on a vital 
question and the e\idcnce is conflicting, the safest prmciple for the Court is 
to con'^ider which stor^ fits best with the admitted circumstances and the result- 
ing probahilitica (4) 

12 In suits in uhicli damages are claimed, any fact which 
will enable the Court to determine the amount of damages whicli 
ought to be awarded is relevant | 

Principle — In suits in which damages are claimed, the amount of the 
damages js a fact in issue See Note, post 

e 3 ( Fact ’ ) s 3 ( ' FeUirint ) 

a 65 {' Character at affttUnydama^ts") 

Roscoe, N P Ev, pawim, tub toe “djmtges” Norton, Et, 121, Mayne on 
Daaagea 4th Ed. (1884) , Alexander a * Indian Case Law on Torts,” 3rd Ed., 1801 • 
Pollock on Torti, 2nd Ed , 1890 , Act IX of 1872 (Contract Act) ss. 73—76, 117, 118, 125 
100— 152, 154, l&O, 181, 20o, 200, 211, 212, 22o. 235, 259 Cuimmgliaro and Shephard’a 
Indian O^ntract Act 11th Ed , 1015 

COMMENTARY. 

Damages, which are the pecuniary satisfaction which a plaintiff may obtain 
by success m an action are unless expressly admitted, deemed to bo a fact in 
i®sue (5) , damages may be claimed either in actions or contracts(6) or tort (7) 
The question as to when damages may be recovered, and the amount of dam 
ages reco%erable in particular suits, as well the defences pleadable in such 
suits, IS a portion of the particular branch of the substantive law under the 
provisions of which tlie«e suits arc bioughtfSl , and therefore tho present 
section does not specify how the facts made relevant b) it are to be related with 
the injured propertv person or reputation, but lavs doen generally, that 
evidence tending to determine’ tc, to iHcrcose or diminish the damages is 
admissible (9) Thus in an action for libel, other libellous expressions by the 
defendant whether used before or after the commencenient of the suit, are 
sciinetunes admissible for the plaintiff to show the malevolence of the 
defendant and so to enhance damages On the other hand evidence of circura 
rtances, which, according to the Taw of libel, have the effect of mitigating 


(1) Aaro I Hjjafr \ Narltort supra. 

(21 Soroj Air liar Acl'orji v Lined AU 
Uonlador 25 C W N 1032 (1921) 
"or (it uas there held) under s 13 
tot! 

(3) R % TaAir Mahomed 1 C \\ N 
rp 33 34 (1896) v ante s 119 n 1 

(4) Datw \ Uaimc i/nce Go (1911) 
38 1 A 155 

(5) See Roscoe N P Ev 86 878 


(6) See Contract \vi (I\ of 1872) ss. 
71—75 117 118 125 1«0— 152 154 ISO 
181 205 206 211 2! ’ 3’5 235 259 

( ) See Alexanders Indun Case Law 
on Torts Polloet on Torts Draft In 
dian Cisil Wrongs Bill i5 p 517 

(81 is Mas-ne on Damages Rosw 
N P ’'Damages’' 

(O) Norton Fv 124 Roscoe N P. 
F\ 86 


In suits for 
damages, 
facts tend- 
ing lo en- 
able Court 
to determino 
amount are 
relevant 
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damages are admissible m eMdence for the defendant (1) In an action for 
breacn of promise of marriage, the plamtiS may gne evidence of the defend 
ant’s fortune, font obnousf^ tends to prove the Joss sustained hy the plamtiff , 
but not in an action for adulteiy(2) , nor for seduction(3) , nor for mabcious 
prosecution, for it la nothing to the purpose m an action on tort “ whether 
the damages come out of a deep pocket or not ”(4) Injury to the feel 
mgs IS irrelevant m an action on contract as an clement of damage , but in 
actions on tort beai'y damages may be given on this score In Hamlin \ 
Great Norihern liatliiay Company(O) it was said The case of a contract to 
marry has always been considered as a sort of exception, in which not merely 
the loss of an establishment in life, but, to a certam extent, the injury to a 
person’s feelings m respect to that particular species of contract, may be 
taken into account , but, generally speaking, the rule is this m the case of 
a wrong, the damages are entirely with the jury, and they are at bberty to 
take mto consideration the injury to the party s feeUngs and the pam he has 
experienced, as, for instance, the extent of violence in an action of assault , 
ind many topics, and man^ elements of damage, find place ui an action for tort, 
or wrong of any kind, which ccrtamlj have no place whatever m an ordinary 
action of contract ’ (6) The Icadmg case on the subject of damages m the 
case of breach of contract — Hadley \ Baxendalr{l ) — is the foundation of the 
rule contamed m section 73 of the Indian Contract Act , according to which 
rule the damages which the plaintiflf ought to receive should bo such as natur- 
ally arose m the usual course of things from the breach, or such as the parties 
knew, when they made the contract, to be likely to result from the breach of 
it All facts showing the amount of such damage are relevant under tins 
section , but no damages can be ordinanly recovered by an action of contract 
that ate not capable of being specifically stated and appreciated (8) Neither 
in actions on contract nor on tort must the damage be too reiuotc(9} , and evi* 
dence of damage of such a charactor wiU not be admissible, nor, m general, will 


(1) Ro«oe V P Ev 86* 878 evi 
dence in mitisstion and aggravation of 
damages toay be further illustrated by the 
decided cases on action for seduction as 
saule false impnsonment trespass troser 
etc Thus where the defcodaot bad 
given the plaintiff in charge of a con 
stable for felony he was allowed to show 
reasonable ground of suspicion in miti 
gallon of damages Chinn v Moms, Ry 
A M 424 \ Roscoe K P Ev fasstm 

sub toe ' damages”, Norton Ev, 126 
So also m actions for assault, the provoca 
tion offered by the plaintiff would be re 
ieiant under this section in the case of 
action against Railway Companies for jn 
Junes received the position and circum 
stances and earnings of the plaintiff the 
precautions taken by the Company, and 
the contributory negligence if any of the 
plaintiff See Cunningham Ev 105 

(2) James v Diddington 6 C A P 
589 Roscoe N P Ev 86 Uodsoll v 
Taylor post 8l 

(3) Hodsoll V Tailor, L R 9 0 B. 
79 Roscoe K P Ev 86 and p 911 as 
to evidence ta aggravation. 

(4> Per Blackburn J in Hodsolt 
V Taylor supra quoting Lord Bfans 
field 


(5) 36 L J, Ex, 20. 1 H & N 403, 
per Pollock C B (this was an action for 
damages for breach of contract) See 
Wtllusms V Curtis, 1 C B, 841 

(6) See lyMams v Curtis 1 C 841, 
Sears \ Lyons, 2 Starkie 317 , this 
pnnciple is well illustrated an actions lor 
libel where the injury to the feelings is 
always an element of consideration Nor 
ton Ev 126 the circumstances of time 
and place when and where the insult was 
gnen require different damages , thus 
It IS a greater insult to be beaten upon 
the Rojal Exchange than m a private room 
fer Bathurst J , Tulhdge \ lyade 3 
Wills 19 Roscoe N P Ev 913, and 
in trespass the jury may consider not only 
the pecuniary damage sustained but also 
tbe intention with which the act has been 
done whether for insult or injury , (’sr 
Abbott Sears v Lyons, 2 Starkie 318, 
Roscoe N P Ev., 937 

(7) 23 L. J Ex., 179, 182. 9 Ex., 341, 
see Act IX of 1872 (Contnet), s 73 , 
Cunningham and Shephard a Indian Con 
tract Act 11th Ed (1915). 

(8) Per Pollock C B , m Jlamlm v 
C X Ry Co supra at p 23 

(9) Act r\ of 1872 s 73. Alexander, 
op eit, 9 
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evidence of facts tending to show damage, or of facts in aggravation or mitiga 
tjon of damage', be relevant under this section, unless the damage or aggra 
vating or mitigating facts are of the kind and character wbch the substantive 
laiv recogmses The question when, and under what circumstances, evidence 
of character may be given m Civil actions with a view to damages, is dealt with 
by «ection 65, post, and in the notes thereto 

13 "Wliere the question la as to the existence of any right 
or custom, the following facts are relevant — 

(g) any transaction by vthich the right or custom m ques- 
tion was created, claimed, modified, recognised, 
asserted or denied, or which was inconsistent uith 
its existence 

(6) particular instances in which the nglit or custom was 
claimed, recognised or exercised, or in which its ( 
exercise was disputed, asserted or departed from , 


Facts rele- 
vant when 
fight or 
custom is 
In ques- 
JJon 


Illutlralion 

The question is whether J has a nght to & hsheiy A <le<d confertiDg the fishery cn 
A t ancestors, a mortgage o{ the fuher; hy ^ s father, a. subsequent grant of the fishery 
by A‘a father tneeoneilahle with the mortgage particular instances in which A » father 
exercised the nght or m which the exercise of the eight was stopped by A's neighbours 
are relevant facts 

Principle, — In such cases every act of enjoyment or possession is a re!e 
rant fact since the nght claimed is constitute by an indefinite number of 
acts of user eseicised cnimo ifommtfl) Ownership may be proved by proof 
of possession , and that can be shown by particular acts of enjoymcnt(2), these 
acts hemg fractions of that sum total of enjoyment which charactensos domt 
niuw (3) This also is the best evidence, with the exception of that afforded 
by judicial recognition, which is only admissible in proof of matters of a public 
nature that * Opinion also is admis 

Bible m proc most cogent evidence of 

nghts and i ho expression of opinion 

as to their existence but by the examination of actual instances and transac 
tions in which the alleged custom or nght has been acted upon or not acted 
upon or of acts done or not done involving a recognition or denial of their 
existence (6) ‘ In the absence of direct title deeds, acts of ownership are the 

best proofs of title ’(7) Acts of ownership, when subimtted to are analo 
gous to admissions or declarations by the party submitting to them that the 
party exercising them has a right to do so and that ho is therefore the owner 
of the propertj upon which they ate exercised But such vets vre aI«o 


(1) Wills Ev 2ad Ed 60 

(2) /ones v If t/liams 2 M & W 326 
foil Sabran Shetkh \ Odov Mahio 1 Pat 
37S (1922) 

(3) Wills Ev 2nd Ed 61 

(^) v s 42 post see remarks of Edge 
Y J and Tyrrell J in Curdyal Mel \ 
Jbandt Mol 10 A 586 (1888) 

(5) t ss 32 cl (4) 48 

(6) See remarks of Turner J in Lech 
ftanRai \ ^tbar Aha» J A 440 (18771 
and Cora/ajjon \ /Jag/uratiaijan 7 Mad 
11 C Tep 250 354 post and remarks of 


Westrop C J in Bhag^endas Tejmoi v 
Raimat 10 Bom. H C R 261 (1873) 

Steph Dig Arts 5 and 6 and case there 
cited Tajlor Ev S 1683 v Ranehhoidea 
Knshnades v Bepa Aerher 10 B, <39, 
post V CoBimcnUr> post and note to 
ss 32 els (4) (7) and 42 48 as to 
long usage being the best exponent of 
right see NafahandAe'i \ombud raped \ 
P4sdmanabha Rri I erma 16 M , 1 (189$) 

(7) Per Jackson J in CoUeetor of Re) 
shohy \ Doorga Soonduree 2 iL, 212 
( 1865 ) / 
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adroissiWe t>i tbemsel.ea proj>no mffore, £ot tbey tend to prove that he who 
docs them is the owner of the soil (1) 

8 3 {“ lielnant ”) & 48 and IiitrsT (Oeneral Cuafom or righla ; 

s. 32, Ci. (4], (Pubhc Tightor euttomf opinion of tctlnusMOTu) 


opinion of person nol called aa vnt 
neas) 

a. 32, Illost (i) {Illualralionof 
“pubUe right ”) 

8. 32, Ci.(7) (Statementa inDocumeni 
relating to “ transaction ' ) 

8 42 andlLLxrST (Judgmenh relating to 
mailers of a public nature.) 


48, ExpLA^ATrov (Meaning of "general 
eushm or right ”) 

s 48, Illpst (Illustration of "general 
custom or right ”) 
a 49 aa lo tiaoje, etc ) 

B. 51 (Grounds of opinion ) 

B. 92 PROV 5 (Usage and Cudom imported 
tnlo contract ) 

The following Acta refer to cuatom — ^Acts XXI of 1850, a 1 (A on forfeiture of right 
bg loss of caste ) , XV of 18o6 {^e marriage of Hindu icidoics) , I\ of 1872, ss 5 (a), 7 (Punpb 
V TV *To-« ’ * - 16 (6) (Uiiif Coarf», A/odraj) , III of 

ttral Provinces Zatos) . XVIII of 1876 
mifution as ameniled ty Acts XXVI 
of 1020 and X of 1022), II of 1901 ( V » P Pent), XVIII of 1881, s C7 (Land Petenue, 
Central Prounces) , II of 1832. a 1 (Indian Trusts as amended bj Acts XXI of 1017 and 
XXXI of 1920 ) See also Act XIV of 1920 (Religious Trusts) V of 1882, as IS 20 (Pase- 
•nenfa) , VIII of 18S4i s 40 (Punjab Courtsna amended b> Acts VI of 1918 and IX of 1919) , 
VIII, of 183X8 1B3 (Bengal Tenaneg) Sec B and 0 acts II of 1013, HI of lOlO, X\II of 
1887, a. 125 (Punjab Land Petenue as amended bj Acts Will of 1910 and XVIII of 1930) , 
Steph Dig, Art 5, Taylor, Ev SS IC83 609. 320. Storkic, Er, §§ 123 139, Roaooe, 
N F £r , 24, 25, 53, 54. 934 . Pbipaon Er , 5lh Ed , DC Best, Ev , §| 366 399, 499 . 
Wills* Er . rnd Ed , CO 

COMMENTARY, 


The right mentioned m this section is not a public nglit onlj the Illustra- 
tion shows tius IS not so, the right there mentioned being a prnate one (2) 
Three lands of rights ore thus mcladed in the Act — (o) prnate a prnate 
right of way , (i) general, which is defined to include rights common to any con- 
siderable class of persons cj7, the nght of iilJagers of a particular Milage to 
use the water of a particular wcll(3), and (c) public (1) The latter class of 
nght is nowhere defined in the Act E^e^J piibhc right m the sense of the 
• ’ '' though (if the distinction made m English 

■ and “public" be accepted) e\ery general 


There was at one time a conflict of decisions as to whether the term is to 
be understood as comprehending all legal rights (including a right of owner- 
ship) or onl} incorporeal rights In the leading case Gujju Lull \ Fattch Lall, 
Jackson, J , and Garth, C J , were of opinion that the nghts referred to, in the 
section, were incorporeal nghts What is referred to in the section cited is 
evidently a right wluch attaches either to some property or to status , in short, 
incorporeal nghts, which though transmissible, are not tangible or objects of 
the Bodily senses.’ (5) “ It mar bo difficult perhaps to define precisely the 
scope of the word ‘ nght,’ but I think it was here intended to include those 
properties onh of an incorporeal nature, which in legal phraseology are 
generally called ‘ rights,’ more especially ns it is used m conjunction with the 


(1) SurkiB, El . 470, note F Joites \ 
!l ilUams 2 M A W„ 326 v fwl 

(2) Surja/iorainv Burombiior, 23W R. 
311 (1875) ace Cu]ju Lolly Faiuk Loll 
(F B ) 6 C 187 (1880). j-er Cartli. C J 

(4) S 43 and lUult. 


(4) S 32 cl (4), illust (i) and illuiu 
to s 43 whicb last section also deals witb 
the subject of public rights 

(5) Per Jackson J, in Cujjii Loll y 
Fatteh Lall 6 C supra 184 , Muter, 
dtssenting 
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word ‘ custom ’ It is certainly used in that sense in subsequent parts of tli 
Act (\ . the iorty eighth section, and the fourth sub section of the thirty-third 
Bcction) which deal with matters of public or general ‘ right or custom ’ ”{1) 

On the contrary it has been held b\ Mitter, J , that the contention that the 
section m question refers only to incorporeal rights whether of a public or 
priiate nature, is not irarranted bj anv general prmciple, it bemg difficult to 
suegest a rea'on which would justify the existence of a distmction between 
the rules applicable to the proof of corporeal and incorporeal nghts respectively, 
whether of a public or private nature (2) Quite recently also Banorjee, J , 
observed as fol]ow«(3) “ It has been said that the right spoken of in this 
section IS an incorporeal nght I do not think that there is any sufficient 
reason for puttmg this limitation on the meaning of the term as used by the 
section ” So also in Bomba) , it has been held that the words “ rights and 
customs ’ should be understood as comprehending all rights and customs 
recognised by law, and therefore as including a right of ownership(4) and m 
Allahabad that the word ‘ right ’ in both clauses (al and (6) includes a right 
of ownership, and is not confined, as held by the majority (sed qu majority) 
in Gujju Loll y Faltch Lall, to mcorporeal nghts (5) It would seem now to 
be generally held that the term ‘ right’ includes all rights and is not limited 
to incorporeal rights As to antiqmty in the case of a nght no less than of a 
custom u^age for a number of years certainly ruses a presumption that such 
right or custom has existed lei ond the time of legal memory (6) 

Custom ” as used in the sense of a rule which m a particular district, custom or 
class or famil) has from long usage, obtained the force of law(7) must bo (a) usage 
ancient(8) (6) continued, unaltered uninterrupted uniform con5tant(9) , 


(1) Per Garth C J 186 »b Muter 
J di«^entins and see Kalidfiun v Shtba 
Aal/i 8 C SOa (1882) The undermen 
tioned cases decided prior to Gujju Loll v 
Fatleh Loll (1880) may be consulted on 
this point Koondo Noth v Dheer 
Clander 20 W R 345 (1873) (right of 
succession to office) A/ramuf v Coo 
roo Daft 22 W R 365 (1874) (.ttmamec 
right to lands) Cuttee Koiburto v Bhu 
kut hoibiirto 22 W R 457 Doilarat 
ifohanti V ;i,t 7 o Bundhoo 23 W R 293 
(1873) followed in ■yobrcii 5hcifth V Odoy 
ifa! to 1 Pat 375 (1922) Hansa Koocr v 
Slieo Gobtnd 24 W R 431 (suit for 
lands) Ifofiejii Chunder \ Dino Bandhu 
24 \V R 26S Lachrtieedhur v Rughoobvr 
24 W R 284 Omer Dull v Burn 24 W 
R 470 (suits for rent) Nerougi Bhtka 
bhoi V Dipa Umed 3 B 3 (1878) (suit 
for clurda allowance) 

(2) Cii;;u Lall \ Fatleh Lall 6 C 180 
' f’ pra Pontifex J expressed no opinion 
upon this particular point and Morns J 
tiierely agreed with Garth C J m holding 
that the former judgment was inadmissible 

(3) In Tepu Khan v Rajoiu Mol an 2C 

H 501 504 (1898) 

(4) Fanchhoddas Knshnadas \ Bapu 
Acr/ior 10 B 439 (I486) per Sargent C 


(5) ColUctor of Gorakhpur V PaJakdhart 
Sneh\-'\ 13 24 (r B) and «ee Roma 
aopiii I Appatu 12 M 9 (1847) (sun 
for money claimed under alleged nght) 
i \ I'enkalredJt 15 M 12 


(1891) suit for declaration of title to land, 
yjihiliugo V Fenkoloeho 16 M 194 
(1892) suit for possession of land Fol 
lowed in Sabron Sheikh v Odoy MahlOt 
1 Pat 375 (1922) 

(6) Kamoromi v Appovu 12 M 14 
(1887) 

(7) Hurpurshad v Shea Dyot 3 I 
A 259 (1876) sc 26 W R 55 

Siva»anan)<t Pcrmnal v Meenoktht M 
Ammal 3 Mad H C R 77 (1866) 

(8) Hurpurshad V Slieo D\al 3 I A 
(1876) Lala v Hira Singh 2 A 51 

(1878) Doe d fogomohon v Nimu Das\ 
Montnous Cases of Hindu Law S96 
(length of ttme necessary) lay Aithan v 
Doorga Naram 11 W R 348 (I860) 
(«<f) 7ifggo»«ofcHii Chore v A/onic^ehmid 
7 M I A 282 (1859) sc 4 \\ R 
(PC) 8 AmrrS Nath \ Couri Kath 
6 D L R 238 (1870) Rajah Nagtndur 
s Rnhoonalh Naran \\ R (1864) 20 
\ S lananan/a 
Pcrumal 17 M R '53 (1472) Peru 
mat Selhura\ar \ M Ramal nga Selhu 
rotor 3 Mad H C R *7 (1866) Gopo 
layyan \ Roehupaltiawon “ Mad II 
C R 254 (18*5) (usage must also 
be public) ^ee Ramorami \ dppetm 
12 M 14 ante and Bhau A'o»i«;j 
V 5'Hn<fraho II Bom H C R 271 post 
Durga Charan Mahio \ Raghunalh 3Tahto, 
14 r L 1 559 (|913) 

(9) Lala s llira Stugh 2 49, 

supra Jamofla Khalon \ Pagut Ram, 1 
\\ R 2'0 (1864) Bern Madhub v Joi 
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' "1 /TV- t» .iv / (Iefinite(3) ; 

■ ■ ■ or not (4) Tho 

^ ‘ • , have been per- 

foimed vrith the consciousness that they «pnDg from a legal necessity(5) , and 
(g) must not be immoral (6) In a lectnt case it was said that a custom must 
be proved to bo immemorial, xecoverable, unmtcmipted and also certain as 
regards its nature in the locality and persons affected by it(7) , in this case it was 
said that a custom is aoid at Jaw il there js proof that it originated within the 
time of memory but proof of its evistence for a longer penod will put the onus 
on tho'e who assail it And in another recent case it was said that a custom 
must be reasonable, must apply to matters which the Ian has left undetermined, 
must be considered bindmg by at least a mojonty of a gi\cn class and must 
be established by a senes of well known and continuous instances (8) Tho 
rnvy Council has held that it is permissible to adduce caudence of a fimdy 
custom which vanes the stnet Mahommedan Law (9) 

The Tight mentioned in the section being a pubhc or pn' ate nght (\ aiUe), 
the ‘ custom ’ must also on proper principles of construction, include a pruate 
custom (10) The word ‘ custom * as used m this section is not, however, limited 
to ancient custom, but mchides all customs and usages So it has been held 
under section 48, winch deals with general customs and nghts, that evidence 
of usage was admissible (11) Tlie word ‘ usage ’ would include uhat the people 
ore, now or recently, m tho habit of doing m a particular place It may be 
that this particular habit is only of a \ery recent origin, op it maj bo one which 
has exists for a \cry long time If it be one which is regularly and ordinnnly 


; B L B, 154. 155 (1«69) . 
Juffgomehun Chose V iIoniftehund,7 M I 
A . 282 . 8 c, 4 W R (P C ). «. tufra 
Amnt JValh v Caun AalA, 0 B L R 
238, supra, Raiah \ Rupheonoih 

Narain W R (1854), 20 supra Rama 
takhnit Ammal v Stvananans» Perumal, 
17 W R, 553, supra, Patel Vaudratan v 
Palct Matunal 16 B 470 (1891) . Peru 
tnal Sethtirayar v M Romalinsa Sethura- 
yar, 3 Mad 11 C. R, 77, supra, Sooreu 
dronat/i Roy y Mussamul Heeramonee, 12 
M I A 81 (1868) sc 10 W R. (P 
C ), 35 , Tora Chand v Reeb Ram, 3 Mad 
H. C R, 57 (1866) , (sets must also be 
plLfSl) Rajhishen Singh v Ram/ay 
Surma 1 C, 195 (1872) (disconUnuancc) . 
Jugmohandas Mangaldas v Sir itangaldas 
10 B. 543 (1886), (the consensus uten 
Stum, which IS the basis of all Ic^al custom 
must be uniform and constant) 

(1) Lola \ lltra Si^Kh 2 A , 49 supra 

(2) Ilurpurshad v Sheo Dyoi 3 I A, 

285, supra , Lola s Hira Singh, 2 A , 49, 
supra, LuehmeePiil Singh y Sadaulla 
Nushyo, 9 C, 699 (1882), Ransordas 
BhotiUatl \ KtsTMing 3[eliun, I Bom H 
a R , 229 (1863) , /frfofJ Rayah v Naru 
Keshavji, 8 Bom H C R (A C.), 19 
(1871) ,C R DeSousav Peslon/t Dhaa;t 
that 8 B, 408 (1834). Rojah I'urma v 
Ravi Purmah 1 M , 235 (1877) , Nyun 
mutullah Ostagur \ Gobind Churn, 6 \V 
R Act X, 40 (1866) , Ruar Sen \ Mam 
man (1895) 17 A. 87, Shadt LaU \ 

Huhammad ithaa Khan (1910) , 33 A, 
257 


(3) Hurpurshod v Shea Dyal 3 I A , 
285 supra Rajkishen Smgh v Ramjoy 
Surma 1 C J95 J96 supra, Lola v 
//tra Singh 2 A 48, supra Lachman Rai 
V Akbar Khan 1 A 440 (187?) , Bhaga 
uan Pas v Balgobtnd Singh 1 B L R, 
S , X (1668) Tekaet Doorga v Tekaet 
Doorgo 20 W R 157 (1873) . Rama 
laihmi Ammal \ Snananja Perumal, 17 
W R , 553 ante 

(4) Eshan Chandra Samanta y Nilmani 
Singh (1908) 35 C 651 (riparian owners 
nsht to irrigate) ilussamut Parbali Kun 
uar \ Rani Chandrapal Kunwar 8 O C, 
94 and f P C (1909) 36 I A , 125 

(5) Tara Chand \ Reeb Ram, 3 Mad. 
n C R 57 supra CoPalayyan v Raghu~ 
paliayyan 7 .Mad H C R 254 (1873) 

(6) CAiniia Uminayi v Tegarat Chetli 1 
M, 168 (1676) See also Sankaralingom 
Chem V Subban Cheili 17 M,479 (1894), 
Ghasiiyv t/mrao /on, 20 I A 193 (1893), 
21 C 149 

(7) Mahamaya Debt s Ilaridas Haidar, 
42 C 455 (1915) 

(8) Kunhambi v Kalanthar, 38 M. 
1052 (1915) . sec Mault \ Hathday, 1 0 
B 125 (1898) 

(9) yiuhammad Ismail Khan v Lola 
Sheamukh Rat. F Q. 17 C \V H. 97 
(1903) 

(10) Cotleetor of Gorakhpur v Palak- 
dhan. 12 A 16 (1839) 

(]}) Dalglish V } usuffrr Itossam 23 
C. 427 (1896) . Sanatulla Sarkat v Pran 
\ath, 26 C, 184 (1898) 
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practised there is usaeje (1) So a ' ' « ’ f ^ 

nion Law custom need not be long d 

an Bgncultural custom ha\e esist ' is 

used m this and other sections of the Act m its widest sense, including all cus- 
toms ancient or otherui^e and all usages Three classes of custom or usage 
are thus dealt with m the Act, (a) pruate, (6) general{4) , (c) pubhc (5) 

Instances of the first class are familj customs and usages termed kuhehar, 
or m Upper India, J?asm tia nttflj-t Ihandan (a post) (6) 

The expression “ general custom ’ is defined to include customs common 
to any considerable class of persons (7) Theae ate (a) local, termed desachar, 
eg , m the Broach and other Gujarat distncts ttaJcf property, which is inalien 
able hy Jlahommedan Law, may be by custom of the district alienated (8) 
In the same district, and more esiieciallv in parts of Eastern Bengal, the right of 
pre-emption which is ba«ed on ^fahommedan Lair, is allowed and enforced br 
customs as between Hindus also(9) , (6) caste or class , of which the Khojah 
and J/onon Cases(lO), and the right of divorce mantal by ucage of particular 
castes, the customs of rehgious brotherhoods attached to Hindu temple> and 
the hi.e(H), afford examples English Mumcipal Law, owing to histone il 
development, lunifs ciistom to a particular locabty only Sir Eiskine Perry m 
the Khojah's Case has remarked that this peculiar Mumcipal rule of Enghsh 
Law can have no application to India, where customs are seldom local and are 
mostly personal or caste customs , (c) Trade cu&toms or usages (v post) 


Pubhc custom is nowhere defined in the Act It is not clear, if any, and 
if 60 what, meamng is to be attached to the word “ pubhc ” as distinguished 
from the word ‘ general ” m the Act In speaking of matters of public and 
general interest the terras ‘ public ’ and ‘ general ” are gometimes used as 
synonTOs, meaning merely what concerns a multitude of persons (12) But 
■ ’ * . . 1 . . 4 mony, a distraction has (m 

« iblic" being stPictlj applied 

and the term “ general ’ 

being c . . * *1 coramu 

nity ’ receiv 

able «e onlv 

who In ^ ise, are 

interested in it, hearsay from persons wliollv unconnected with the place or 
busmens would be not onlv valueless, but probably altogether inadmissible (13) 
But as the Indian Evidence Act(14) makes no such distraction as to aclraissi 
bility, merely ' » «* ^ tnowledgo on the part of the 

declarant, the race in India (15) Again the 

expression ‘ g ned to \ncUde (not mean 


(1) Dalglish V Yusuger Hossam 23 C 
^27 (1896) SariatuUa Sarhar v Fran 
A'a/A 26 C 184 (1898) 

(2) Juggamohuii Cl osc \ Manikchund 
2 M 11 A 263 282 

(3) Tucker v Linger 8 \pp Cas 508 
in which case the local custom had grown 
«P Within the last 30 or 40 years 

(4) r s 48 (cst 

(5) 1 s 32 cl (4) post 

(6) V Norton E\ 190 

(2) t 8 43 and illust post 

(8) Abas All v Ghulam Vtiha nuaJ 
1 Rom H C R 36 (1861) 

(9) Sha kh Koodru \ Mol mee Mohuii, 
*3 R (F n ), (18*0) /Hifrr Narain V 


Mahoi ed Nastrttddeen 1 '' R 

(1864) and the cases cited m Fields 
E* 115 

(lO)FcrrjrOr Ca. UO Kanm Khatav 
V Pardhan l/«n;i 2 Bom H C R ’’6 
(18861 

(111 See Field Ex 6lh Ed 500 SOI 
where a large number of cases oi family 
local caste and class custom are eollec 
ted 

• 12) Taylor Ex S too Gresley Et, 
305 see notes to s. 32 cl (4) post 
(It) Taylor Ev 3 609 
<I4) t s 32 d (4) 
tlSy See Norton Ex , p 186 


/ 
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“ Fads 


‘ Transac- 
tions 

* Instances 


and include ”)(1) customs or nphts common to any considorable class of persons • 
m fact such matters as would according to the English rule fall withm the 
expression "matter of general interest ”{2) The expression therefore would 
appear to ha\e a more extended meaning and to ho applicable also to those 
which are caoes spoken of m English law as “ matters of public interest ” 

Custom or usage occupies a prominent place in Hindu Law (of which it 
forms a branch), and where\er it obtains, supersedes its general maxims 
"Immemonal custom,** aays Manu, "is transcendent law”(3) Clear proof 
of usage will outweigh the written text of the law (4) The Digest subordmates 
in more than one place the language of text to custom and approved usage (5) 
"UTiere a custom is pro\ ed to exist it supersedes the general law , which however 
still regulates all bevond the custom (6) A. custom is some established practice 
at \iriance vith the general law There cannot thereforo he a custom to 
do that which the general law permits any one to do or abstain from at his 
own will (7) 


The thud section contains the general definition of the term "fact’ as 
used in this Act The particular facts which ate rcleiant under this section 
arc ‘ transactions’ and "instances ’ as to the meaning of which (v post) 
Sec also vote on the adiaissibilitv of judgments {po«0 (8) . 

The facts made relevant arc (o) transaction (b) instances Neither of 
these terms is defined by the Act (o) A transaction is the doing or per 
forming o* ~ itrformancs , that which 

is done , A transaction is some 

thing alrc ^ s cither something which 

IS now going on or, if ended is still contemplated nith reference to its progress 
or successno stages (9) "IVc use the word proceeding in application to 
an affray in the street and the word transaction ’ to some commercial nego 
tiations that hai« j - % - * The ‘ proceeding ' 

marl s the mann ccedings m a Court 

of law ’ The ‘ as the transactions 

on the exchange * on denotes is some 

thing which has been concluded between persons hj a cross or reciprocal action 
as It were ’ (11) ‘ A ‘ transaction in the ordinary sense of the word is some 
business or dealing which is cametl on or transacted between two or more 
persons ’(12) The qualifvinc characters of the transaction spoken of in the 


(1) It does not therefore (acceptina 
the d stinction between public and 

BWiria^ > CTiti-adc puMvo caV.oav 

When a definition is intended to be ex 
clusiie it >^ou1d seem the form of words 
IS * means and includes ptr JaeVson J 
R \ Ashutesh Chuet>erbutlj 4 C 493 
(1878) 

(2) t Field E» 6lh Ed IW 

(3) Sec the authorities set out in jndg 
tnent of tS est J in Ehou Iva»oit v Sen 
draba U Bom H C R 262 (1874) 
and Taro Cband v R b Ram 3 Xlad II 
C R SO (1866) 

(4) Collector of Madura v Multu Rama 
t ngo I B L R 12 (186S) cued and 
and appl ed in Dlai^ion Siugh s Bkatrtai 
Stugl 17 A 339 (189S) but held to 
ha»c been m sapolied by the Prny Council 
» c 21 \ 413 (1899) 

<5) Dbyati Ram e Rhfoh Ugar It M 
I A 390 (18 0) f e 14 U R (P C) I 

(6) Vee/t jto Dev > Deer Cl under 12 


M J A S42 (1869) sc 12 W R 
(P C ) 21 

(7) St% Bisja kisera ^ Kundswa Dtvi 
3 C W N 378 3S0 (1899) P C 

(8) t also ss 3 11 ante 

(9) XVebsters Dictionary fiib non 

Transaction 

(10) Crabl s Synonyms 

(11) C«;;u Loll v Falteh Loll 6 C 18S 
(1880) ter Jackson J transaction in its 
larsest sense means that which is done 
lb 175 ter Muter J 

(12) /b at p 186 ter Garth C. J who 
added If the parties to a suit were to 
ad)i St the r ditTcrences inter te the adjust 
ment would be a transaction and by a 
somewhat strained use of the word the pro- 
ceedings in a suit m ght also be called 
transactions but to say that the dec s on of 
a Court of Just ce is a transact on appears 
to me a tnivappl cation of the term See 
also Raneh! oddas \ Datu Sa'kar 10 B 
442 (I8<6) lut tee as to judgn ents fest 
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section arc (a] creation, (6] claun» (c) modification, {d) recognition, (e) assertion, 
{/) denial, {g) mconsistencj' Oi these (6) and (rf) are also qualifying characters 
of “instance*" (6) An ‘ instance” is that winch offers itself, or is oSered, 
as an lUustratne case, something cited in proof or exemplification a case 
occumng, an example (1) The qualif^g characters of the “instances’’ 
spoken of by the section are (a) claim, (6) recognition {common both to 
mstances ’’ and “ transactions ”), and (c) exercise (which is peculiar to 
instances " only), and instances m which the exercise of the nght or custom 
was disputed, asserted or departed from [t will have been observed that 
the section distinguishes between a claim and an assertion Under the second 
clause, however, instances are admissible in which the exercise of a right or 
custom was asserted The word "assertion” includes Loth a statement and 
enforcement bv act Ordinarily the evidence tendered under this section will 
be evidence of acts done, hut a xerbal statement not amounting to and not 
accompanied by, any act would also be admissible if it amounted to a 
claim ” 


Road cess papers and deeds of sale were held to be e\ idencc quatilmi 
taleant as transactions and mstances m which rights were asserted and recog 
(2) Documents showing recogmtion of alleged right by Government 
” " bilc m charge 

• iMhal merely 

ado under tho 

» ui uuveiumeui utiuiu me meamug oi svciiou oo, uie accuracy of 
which 13 to be mesumed , but such a map may be evidence of possession or of 
a«ettion of right under the thirteenth section (4) In a suit for possesaion of 
land, the plamtiSs clauncd title under a lease from tho shrotiemdars of the village 
■where the land was situated The defendants, who had obstructed the plam 
tiffs from taking possession of part of tho land, claimed to have permanent 
‘ itlcd not to the land 

phmtiffs tendered 
•jio ullage showing 
■^Reld, that these documents were admissible , 
oursc concluded by them, but that the docu 
ments were relevant evidence under the tliirtcenth section as showmg the tenure 
on which the village was held (5) Decisions are conflicting as to whether pre 
vious judgments and decrees not tnler partes are(C), or are not(7), included 


^(1) Webster s Djctionar> sub nom in 

(2) Daitart Mohaiilt v Jugo Buudlip 23 
R 293 (1875), foUowed m yal>ra» 
S’e kh V Odoy Mahto I Pat 375 (1922) 
Surjo Naram \ fltijo ibhiir 
23 \\ R 311 (1875) And see Sremnlii 
865^** '' Chandra Base 51 I C 

(4) Junniajoy iltillick % D arkanoth 
Myce S C 287 il8/9) And see Slasht 
Bh’isa t Dhur \ ^alo{l of Mursk^Jabad 
•<9 r C 957 

13' \ f iikotac/io/a 16 M 

I9l (1*92) 

(6) NfOJiiif }(( \ Gooro Doss W 
f 363 (1874) Cti}j,i tail ^ Folteh Loll 
6'- 17s (1880) ter Miller J cur disseni 
Y‘lcciorof Corakhfur x Pulakdl ar, Smgti 
*• ' •IS (1889) per Mahmood J eur dts 


(7) CiijjH I ait ^ Paitch Loll (F B) 
6 C 183 185 187 per cunam Milter J 
dissent Collector of Gorakhpur \ Palak 
dhan Singh 12 A 14 27 28 per curtain 
see remarks of Sargent C J in Ranchhod 
das hrtshnadas \ Bopn f<arhar 10 B 442 
(1886) former judgments are not them 
sehes transactions but the suit m which 
they were made is a transaction per 
Strvght J 12 A 25 supra It was said by 
Ranade J that the interpretation placed 
upon the words right and transaction 
in Gttjju Loll ^ ritlr* Lall seems not to 
ha\e been aecepTed by the Privy Council 
and Its correctness is tjuestioned in the 
Full Bench judgment of life Allahabad 
High Court in the Colleelor of Gorakhpur 
\ Palokdlart in so far as the exclusion 
of such judgments from being received as 
evidence under anv section is concerned “ 
Latshmaa v /imrir 24 C 599 (1900) 
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in the term “ tran'iction ” or are(l), or are not(2), included m the word-? 
“ particular instances ” (r post) In some (nses it has been held that judgments 
and decrees are not themscKes “transactions” or ‘ instances, ’ but the suit 
ID which thei were passed and made la ‘ transaction ” or instance ” So m 
the undermentioned ca'c Banerji J , obscrvcil as follows “ If the existence 
of the judgment is not a transaction witlun the meaning of clause (a) of the 
thirteenth section it proves that a litigation terminating in the judgment 
took place , and the litigation comes well withm the mcamng of the cliuse ns 
being a transaction by which the nght now claimed by the defendants ivas 
a<^erted So agam litigation which is evidenced by the existence of the judg 
ment was a particular instance within the meaning of clause (6) of the tlurteentli 
section in which the right of po'^session no-w claimed by the defendants w\s 
claimed ’ (3) In a case where a dispute existed between the proprietors of 
two estates, A and B as to the nght to water flowing through an artificial 
watcrconr«o on estate B belongmg to the defendants proceedings were taken 
in the Cninmal Courts by the owners of estate A against some ryots of 
estate B m consequence of their having closed the watercourse Thc'O 
proceedings led to a ra uamah, or deed of compromise which was relied 
on as evidence before the Pni'y Council Their Lordships said ‘ This 
agreement is a clear acf mnJedgment of riglt to this overflow It was objected 
that this ra-immak does not bind the proprietors of B but although it 
was apparently made between tenants it seems to have been subsequently 
acted upon, and may he properly used to explain the character of the enjoy 
ment of the water ’(4) Their Lordships also referred to certain proceetl 
mgs under section 320 of the Code of Criminal Procedure of 18C1 (correspond 
mg to the section 147 of the Codes of 1882 and 1898) m which a claim was 
mado as to the right to use the water collected in the tal observing that the 
proprietors of B do not seem to have challenged the doci ion of the ‘Magistrate, 
*i , j - 4.V cv— I r> .» T, " 


nothing contrary to it The deed was executed before action brought bj the 
present plaintiffs and al o by a plaintiff who had died since the institution of 
the suit and, as the plamt alleged, by a ‘ considerable majontj ’ of the family , 
but the defendant was not a party to it The deed was held to he admissible 
as idence on behalf of tlie plaintiffs (6) In an English case tlie Crown claimed 
' ' r 1 . 1 * r ' f proof of 

• ccasionally fishing there, 

of binding his tenants, 


(ly Koondff v D>i«r Chunder 20 

y\ R 3-15 (1873) /iJTialuKj SirJar \ 
J?a>ram Kant IS C 233 (1887) , Kama 
jomi > ^ff-atu 12 M 9 (1887) , and 
see a > Atulla 15 M, 19 (1891) 

(2) Record and not ibe jadginent 

alone adm ssible as an instance Cottac 
tor of CorakI pur \ paJakiJhart St"ffh 
12 A 14 2S tipra persist C J and 
T>rrell J former judgment not itself 
an instance but the suit m which it was 
made is an instance 25 per 

Stra ght J and see r«;/M Lot! y ratuh 
Loll 6 C 171 tupra 

(3) Tepu Khon > Rajon, Mohun 2 
C \\ N 501 504 (1898) 5rimaf» Al 
tan \ Hara Chandra S ^ 10® ft 190’ 
Cal H C lit Ju1> 1904 and see Vahe 
tred Am n \ //atan (190") 31 B., 143 

(4) Ramftur Pcriliad v Koenf Bthart 


* C 640 

(5) As to this case Edge C J ob 

sersed * apparently this roetnamah was ad 
nussible under s 9 the record of the 
proceedings in tl e Criminal Court which 
the Judicial Committee admitted in eii 
dence might be admissible under s 9 or 
tinder s 13 (h) 12 A 16 In Raja 

Run ■\ 3fi<rjamaf Lucia (11 C 310) the 
Judicial Committee would possibly have 
leld that the record in the rent suit of 
which the judgment referred to former 
part was admissible under s 13 (5) and 
see Jfira Lai s A IhUt 11 C L R 
530 (1882) See also P'rRlaiJxanii r 
I enkatrtddi 15 M 12 (1891) pott and 
note on Admissibility of judgments 
post 

(6) Hurronolh Mull ek % \tltanunJ, 
10 B 1. R , 263 (IS 3) , see s 3’ cL (7) 
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m their lea«es, to protect the fishing and prevent all otheia from fishing (1) In 
a ca«e decided prior to the Act, measurement €3iUta$ were admitted as pnma 
facie evidence that Ions before the case originated and the suit was thought of, 
the plaintiff put forward his rights to certain lands as inoJ lands (2) The qaes 
tion is whether A has a right of fishery in a riser licenses to fish granted by his 
ancestors and the fact that the licensees fished under them are relevant (3) The 
question is whether A ouns land the fact that A’s ancestors granted leases 
of It IS relevant (4) The question is whether there is a public right of way 
o\er /4’s land The facts that persons were m tlie habit of usmg the waj, 
that they were turned back, that the road was stopped up that the road was 
repaired at the public expen'e, and title deeds showmg that for a length of 
time reaching bevond tbe time when the toad was said to liavo been u«ed no 
one had power to dedic ite it to the pubbe, arc all relevant (5) A petition to the 
^ ” ’ ' ' ’ ' “ ’"eld to be an 

’’ed that land 
from which 
by which the 
as a trans 
itled to mfer 


nght in question was claimed and disputed and disallowed (8) And generallv 
speaking, title to property, corporeal or incorporeal, maj be proved under 
this Section, or (if the section bo held to be appUcable to incorporeal rights 
only, which it is submitted is not the case) under this and the preceding sections 
by evidence of acts of ownership and enjoyment, such as the receipt of rents 
and profits, the discharge of the burdens or repairs of the property, the granting 
of licenses and leases and the like , while in rebuttal, proof is admissible that 
these acts were disputed, or done in the absence of persons mtercsted m disputing 
them (9) It has been recently held that documents not infer parks contaimng 
recitals of boundaries of other lands are not admissible m evidence under this 
section (10) As to Wajtb-ul-araiz, see nofc to section 35 

Judgments qua judgments or adjudtcaltons upon questions m issue and Wn 
proofs of tbe particular points tliey decide are only admissible either as ° 

(o) res jwdicafa(ll), or (f>) as bemg ‘ in rcn»'’(12) or (c) as relating to matters ,nd rt'*cr 

aa iransir 

Hons or in 


(1) Lord Advocate v Lord Lovat L R 
5 App Cas 273 in this case an ancient 
document was tendered to prove ancient 
possession and held to be admissible tbe 
rule being that such documents coming 
out of the proper custody and purporting 
on the face of them to exercise ownership 
such as a lease or license may be given »n 
evidence as being in themsdves acts ot 
ownership and evidence of possession see 
notes to s 90 post See also ilalcoltnson 
V ODea 10 H L Cas 593 and note to 


* 50 post 

(2) Debee Pershad v Ram Cotmtar 
'V R 443 (1858) see note to s 32 
post 

<2) Rogers v Allen 1 Camp 309 
also Pledl V Duke of Detonshire L 
® App Ca, 13S ^ ^ 

(4) Dot V Pulmart 3 Q B ®2. 


10 

cl 

See 

R 

623 


(5) Steph Dig Art S illust (e) as to 
proof of custom by instances see Pxshnu 
V Knshnatt 7 M 3 (1883) 

(6) Shananand Das v Rama Kanta S'* 
C 6 17 (1904) 

(7) ioMi Cl andra v Kolt kumor 10 
C W N XXIV (1905) 

(8) Bkaja Dtrgw/ Deo v Ponde Fatth 
Bahadoor Ram 3 C 1. J 521 

(9) Wills Ev 2nd 1-d 60 Phipson 

Ev 5th Ed 96 Joxfs \ 11 illiams 2 

M 8. \\ 326 As to rtpvirs constitutinc 

an act of ownership see 4 C W N 


tiO) Soro Kumar 4 Aar;i ▼ timed Ah 
Ifo^ladar 25 C U ^ 1022 (1921) 

nor (it was held) under s II ante 
til) Lniler s 40 post 
(I_) Lnder s 41 post 
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of public nature (1) In (a) they arc between the same parties m (b) the} are 
(leclared by law to be conclusive proof against all persons of certam(2) matters 
onl\ m (c) though not conclusive, they are relevant as adjudications against 
persons not parties to them, the reason bemg that m matters of pubbe rigl\t 
the new party to the second proceeding as one of the public has been virtually 
a part} to the former proceeding (3) But judgments, orders and decrees, 
other than tho«e admissible by sections 40, 41, 42 may be rt-Ieiant under sec* 
tion 43, if their existence is a fact in issue or is relevant under some other pro- 
''ision of the Act (4) In the sections relating to judgments the judgment is 
admissible as the opinion of iJte Court on the questions which came before it 
for adjudication Ordinanl} judgments ate not admissible as between per-^ons 
wlio were not parties and do not claim under the parties to the previous 
litigation But there are exceptions to this general rule (5) The cases 


section 13 arc such as the section itself illustrates, tiz , wlien the /act of nny 
particular judgment having been given is a matter to be proved m the case (C) 
Section 43 is one of the group of sections relatmg to judgments and contains 
the provision applicable to cases relatmg to the relevancy of judgments as 
evidence against strangers (7) Under that section a judgment raa} bo 
admissible as relevant under some other provision of the Act So a previous 
judgment has been admitted not m order to prove an adjudication, but m 
order to prove an adraisoion made by a predecessor m titlo of the party against 
whom the dociunent was sought to be used (8) This being so, the question 


under clause (f»), as ‘ particular instances ” This question has boon the subject 

Calcutta I h judgments were up to 1880 frequently 

dectstent being, it was saul(ll), lar ’6 enough to 

to be admitted, not as conclusive, but of 
. they ought to have Upon this pnncijile 

• prenous judgments and proceedings m sails were admitted as relevant w the 

undermentioned cases (12) In 1880, the Full Bench of the Calcutta High Court 


(IJ Under s 42, 

(2) See hanliaya Lall % Kadha Churn 
7 \V R 344 (IS67) 

'1) Ptr Pontifes J in Guj/u Lett v 
ranch Loll 6 C. 183 (1880) 

(4) S 43 fotl 

(5) Hira Loll V A llillf (II C L R. 
530) . fer Field J (1882) 

(6) Per Garth, C J , in Gujju LaJI v 
FalUh Ull, 6 C, 193 

(?) Tefu Khan v Rojcmi Mohun 2 
C W N. SOI, 505 (1898) 

(8) ArwABOianii Aijansar v itn/o- 
eotala, 18 M, 73, 78 (1895) 

(9) Other than public or genera) righu 
and customs in regard' to which (being 
nutter of a pul lie nature) adjndica 
tions inter aha have always I'cen admis 
1 tie and are now so under s 42 of the Act 
V Taylor Fi § 16S3 , ifaJhub ChunJer 
y Tomer Uriah 7 U R, 210 (1867), 


yatiat/iambi Battar \ Nellaiumara Pillai, 
7 Mad H C. R 306 (1873) , Ranxasanu 

V Aft'tnu 12 M , 9 and s 42, tost 
(lU) See Lola Ranglat v SJeonarayest 

Jttiary, 6 B L. R 69 (1870), Doorga Das 

V Nurendro Coomar 6W R, 232 (1866), 
KoondaeNathy Dheer Chander,20 W R^ 
345 (1873), and remarks of Couch C J . 
in Ntamvi Alt v Gooroo Dost 3 \\ R 
365 (1874), and of Mitter, J. m Gu]jU 
tail V Fatteh tall 6 C, 179 (ISSO) , 
(and set R V Kethub \fohajan 8 C, 
993 (1882), remarks of Garth C. J ) 

111) Per Couch C J in ticomut -f/i % 
Cooroo Dots, 22 W R 366 

(12) Cutlet Koiburio r nhutal Kotburie 
22 W R,, 457 (1874) , (the judgments ap 
prar to be tiler tones] Roefehand v 
tlur Kishen 23 W R 162 (1875) . Dai‘ 
lart \rohantt v Jugo Dundhoo, 23 W R , 
293 (1875) followed Sabran Sheith v 



s. 13.] 


Rionx OR (3TJSTOM. 


175 


m the case of Gujju LaU \ Fattch ZRff(I) considcTcd the questiou This was 
a smt to recover possession of certain property The Lower Court allowed the 
plamtiS to put in idencc against the defendant a judgment in a former suit 
between the defendant and others and to which the plamtiS was no party It 
was contended bj the defendant that the judgment m this former suit could not 
be used as e\idence in this suit because the plaintiff was no party to the former 
proceedings , while the plaintiff, on the other hand, contended that the former 
judgment was admissible m c\ idonce under this section as being a transaction 
by which a nght claimed m this smt bj the plamtiff was asserted and domed 
Both the Lower Courts considered the judgment admissible in evidence, and, 
apparently upon the streugtli of it, decideil m the plamtiff s favour The qiies 
tion referred to the Full Bench was whether under the thirteenth section or any 
other section of the Evidence Act, the judgment in the former suit, which was 
admitted and acted upon as evidence in this suit, was admissible It was held 
(Hitter, J , dusentmgh— that the former judgment was not admissible as e% idenee 
m the subsequent suit, cither as a transaction “ under the thirteenth section 
or as a fact under the ele\ enth section or under any other section of the 
Endence Act The ca«c was accordingly sent back to the Lower Court to be 
decided upon the other endence It was further held by the Full Bench (Hitter, 
J , dissenting) that a former judmuent which is not a judgment “ in rem " 
under section 41 nor one relating to matters of a public nature under section 
42, IS not admissible m evidence in a subsequent smt either as a res judicata, 
or as proof of the parUcular point nhtch it decides, unless between the same 
parties or those claunmg under them (2) It has been said that this judgment 
practically decided that eveept in the case of judgments in rem, and judgments 
relatmg to matters of a pubbe nature, a judgment, m order to be evidence, 
must be such as would operate by way of estoppel or res judicata (3) This 
interpretation, however, of the judgment is, it is submitted, incorrect What 
the hull Bench held was that a judgment or decree was not admissible under 
tbs section, but it might be evidence under others by virtue of the operation 
of Beetion 43 , and that in any case a judgment not niter partes was not ndmis- 
Bible m proof of the particular point it decided , that is, it was not admissible 
m Its character of a judicial opinion and as having the effect more or less of 
fes judicata 

In a subsequent suit howeier, which was one for rent, the amount of the 
land held by the defendant w as questioned, and it was contended that the land 
must be measured with a hath of 21 § mebes and not one of 1 8 inches, os claimed 


Odoi Mahto 1 Pat 375 (1922) Mohe) 
V D no Unndhoo 24 W R, 2t 
U875) Luchmeedliur Pattack v Rughoi 
,b 284 Hunsa Kooer \ Sht 
Cyfcind lb 431 Omer Dull v Burn tl 
0 (1873) \er forte decree] 

(1) 6 C 171 

(2> See the following cases in which it 
principle laid down in Cujjii LaU 
d-aiteh Loll was concurred in and folIo» 
« H,ra Lai v ^ //,/y, 11 C L » 
(18S2) Ram \aram % Rameoom, 
“110 le, ,, c S6-> (1885) Mohend^ 
^0" \ Rosomoy, Doisi 12 C . 207 ( 188 S; 
aflirmed in Surendro LaUi ^ Bra. 


Nalh 13 C (F U ) 352 (1886) . (see 
Cobtnd Chnnder v Sr\ Cabxnd, 24 C., 330 
(1896)] “In the conclusion of that 
jDdgment we fully concur" ftr Tyrrell, 
J Dutfaoit J, Shadat hhan t .^min «/ 
lah A*o« -I A 96 (1881) fost h \ 
heshab ifahatan . R \ UdU Ptrtkad. 8 
C, 993 (1882) set remarks of Edge C. 
J , Cottector of Corokhfur v PolatdXan, 
12 \ 13 (post), 1?«6 , and tee as to the 
effect of this decision the remarks of 
Parker J and HanJIei J in Byalhamma 
s •ftM/fu 15 M 23 (1891) foil 

(3) Surendra \ Droio Sath 13 

C, 352 353 (ISS6) 
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Fatleh Lall but it was held that the) afforded some evidence m corroboration 
of the plamtiff s case and that the\ furnished evidence of particular tiistances 
in which a custom ^as datmed (1) It may, howe%cr be said that the judg 
' c nature, 

whether 
nitted to 
^ nd which 

was alleged to be lalhiraj a claim for rent was successfully made on a former 
occasion (2) It was said "We do not use them as evidence m the way m 
v\hich judgments and decrees are often used between the same parties that is 
to show that there has been a prevuous on a question of title We 

tale it that tliese decrees are not evidence of an} decision of a Court of Justice 
that the land is mat or laUnraj \\ e do not consider that in so dccidmg we 
aie in any way violating the principle laid down m the Full Bench decision 
m Gujju Lall v Fatleh Lall On the contrarj and in order to prevent there 
lemg any misapprehension we de«ire to saj that we eutirclv concur m the 
principle of that decision so fat as it uas coi eerned tcith the fads which were 
then before the Court (3) Tliough this ca'^e recognised the prmciple laid 
down in Gvjju Lall v Fatleh Lall it nould seem to be excluded bj it m that 
the prev loua litigations were used not merely to show that claims for rent had 
been made but that such claims were successful The claims could only take 
on this character b\ reference to the judgments as adjudications so assertmg it 
In a suit for possession of land the defendant offered m evidence a judgment 
obtained by him m a suit to which the plaintiff or his predecessors in title were 
not parties Objection was raised to this judgment that it was not inter partes 
and was therefore inadmissible It was held on tho authority of Davies v 
Lou,‘ndes{i) and Famessur Persad i\aratn Stiy v Aoo j Behan Patluki^) that 
this judgment was admissible in evidence to s/ou the character of the defendant s 
•possession and the nature of the enjov ment had m the lands (6) The case of 
^vies V Lowndes referred to in tins judgment was an action to recover lands 
‘ ’ ‘ ’efeodant s father and other persons unconnected 

ted that the father shoula be let into pos 
property was held ad^nissible on behalf of tho 
defendant not as proof of any of the fads therein stated but for the purpose of 
' * ' ant claimed 

of this kind 
Bench deci 
Choxedhry (8) 
Lall V 
riw Couned 

Council held that a previous judgit 
in the ca«o) and by the decision of tl 
Muheryi v Drobo Moyi 

already mentioned The Court further observed that it did not understand 
why, if the judgments which were dealt with in the two last mentioned case 
could be properly used as evidence for one purpose or another the judgmen 


(1) Ja n ilulla \ Roma ii Kant 15 C 
233 (1887) 

(2) Hra Lall v H\Us 11 C L R S28 
(1882) 

(3) Per HeW J 530 Jtamessur 

Persad Koonj Behan 4 C 633 (1878) 
referred .0 

(4) 1 bW N C 607 

(5) 4 C 1 633 V ante 

(6) Peart ^tol un v Drobomoy 11 C 


4S (1835) in tins case the judgment 
was properly adm ssible under s 43 

(7) 1 Bng N C 607 sc 6 M & 
Or 471 520 Taylor Ev § 1668 see 
note to s. 43 Post 

(8) 13 C 3S2 (1886) 

(9) 6 C 171 (I8S0) 

(10) n C 301 (1884) 

(11) 11 C 745 (1885) 

(12) 11 C L R 528 (1882) 
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adduced in this cast could not be used as evidence The Full Bench, however, 
upon the authority o! Gujju LaU v Fattek XaH(l), considered tho judgment to be 
inadmissible In a subsequent case(2), these two Full Bench decisions were 
distinguished, it being held that a decree for poss^ion made by a Court under 
the ninth section of the Specific Relief Act in a suit beyond the pecuniary limits 
of that Court’s jurisdiction, although not res judicala, was some evidence of 
dispossession by the defendants in a subsequent suit agamst the same defendants 
to recover mesne profits In this case the fact of the judgment having been 
given was admissible A Full Bench of the Calcutta High Coutt(S) subsequently 
expressed the opminon that the decisions m the case of Gujju LaU v Fatleh 
Lall{i), and Swrendro Nath Pal Chowdkrij v Bro )0 Nath Pal ChondhryiNi, 
must he regarded as matenall} qualified owing to the decisions of the Privy 
Council thej referred to{6), because these decisions establish that under 
certain circumstances and m certain eases the judgment in a previous suit to 
which one of the parties in the subsequent suit was not a partj may be 
admissible m evidence for certain purposes and with certain objects in the 
subsequent suit This expression of opinion, which was obiter, has been dissented 
from hj Geidt, J , in a subsequent case(7) to which letcrence will be made (8) 

In the last mentioned case the question was whether one A was a partner 
vMth J in award made bj an arbitrator in a previous suit brought by A 
against J a as tendered to show the alle^ partnership , Gcidt, J , neld that 
the an atd was not admissible ^ Ghose, J , that it was agicein" in the view 
that the Pnvv Council decisions referred to had quahfiecl the rule laid down 
b> the FuU Bench and statmg that he was disposed to think that tho Pnvy 
Council had m these cases adopted the dissentient opinion of 'Mitter, J , m 
the Full Bench A decree obtained bv a co sharer landlord for rent has been 
held to be ci idence as to the rate of rent m a suit by another co sharer 
for rent (9) 

The Bomba} High Court has concumdflO) in tho judgment given m Bombay 
Gujju LaU v Fatleh LaU In the case cited the plamtiff sued to recover arrears dceitiont 
of rent for a certain shop alleging the annual rent to be Hs 250 Tho defendant 
contended it was only Rs 60 In support of his allegation, the plaintiil rehed 
upon the evidence of bis brother and two entries m his hand writing in the 
book of the firm of which the plamtifi s brother and tho defendant were partners 
To prove the hondjides of these entries the plamtiff offered m evidence a judg 
ment giv en in favour of tho plamtiff a brother m a suit brought by the defendant, 
charging him (the plamtiff s brother) with iraproperJ) debiting their firm with 
Rs 250 as the rent of the shop It was held that the judgment was not ad- 
missible Sargent, C J , remarkiug “ As to the term ‘ transaction ’ it is doubtless 
one of largo import and rmght, although b} a stramed use of it, be held to 
be applicable to proccedmgs in a suit but as the result of holdmg it to bo so 
applicable m the thirteenth section would be to effect a most important depar- 
ture from tho English rule of evidence which vrould make judgments, decrees 
and verdicts of juries onlj admis<>ib1e m matters of public interest, it mav 
well be doubted if such was the mtention of the framer of the Code (11) Later 
it was said It is not easy to reconcile this conflict of views m particular 
instance-* hut apparently the cases which decide that judgments not inter 


(1) 6 C 171 (1880) 

(3) Ja nullah SI exkh v Inu hhan 33 
C 69 (1896) 

(3) Ttpu Khan v Rojom Mol un 25 
C S23 s c 3 C \\ N., 501 (1898) 

(4) 6 C 171 (1880) 

(5) 13 C 352 (1886) 

(6) Ran/an ^ Ram Kara n 22 
C S3 (1895) , Bhil/o Kumiar > Kesho 
PmhaJ 24 I A, 10 (1897) 


(7) Ab nash ChunJer x Fertih \ath 

9 C W N 402 (1904) 

(8) « foti P 153 

(9) Bjonteth Chakra^arix \ Jaia 

Suktar Roi 23 C \\ N 304 

(101 In RanehhoJdas ' Sapu \a'har, 

10 B 439 (1886) 

(11) lb 432 \ara"ji Bkikkabkai v 

Difo Umed 3 C 3 referred to and dis- 
t nguisbed 


W LE 


12 
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•partes, ate not admissible in evidence, proceed chiefly on the ground that those 
’ ’ ' " or less, of rasyudicafa 

admitted in evidence, 
^ ^ , o o ’^sed to show the 

condud of the parties, or show particular instances of the exercise of a nght or 
admission's made by ancestors, or how the property uas dealt wtlh previously, 
they may be used under the eleventh or thirteenth section as exceptions 
tecogmsed under section 43 as relevant evidence "(1) This decision was followed 
in the undermentioned case The judgments rejected by the lower Appellate 
Court were not inter partes hut were la suits brought by other creditors 
against the same defendants m which the existence of the partnership denied 
m the suit was asserted with success It was held that the judgments were 
admissible m evidence and must be treated as relevant hut not as conclusive as 
to the existence of the partnership (2) Sed quasre And m the case now cited a 
house had been passed to the plaintiff by a registered salt, deed by his deceased 
father , and subsequent to the sale certain mortgagees of th® father had brought 
a suit on the mortgage against the plaintiff and his father and mother, on which 
suit the sale had been held to he a sham transaction On the plaintiff brmging 
’ 1 ' .1 / ' 1 f ceased brother, 

the defendants 
.sell {aetg C J ) 

^ ^ *0 m the two last 

mentioned cases, and that the proceedings in the suit on the mortgage were 
admissible os relevant cMdeoce because the plaintiff and the defendants, 
either by themsehes or their predecessors, were parties to that suit, and that 
the said proceedings came within the words “ particular instances in which 
the Tight was claimed,” and it was held by Beaman, J , that the judgment 
m the suit on the mortgage was admissible to prove that the genuineness of 
the sale-deed was then questioned but could not be used for any ulterior 
purpose (3) 

Madras The Madras High Court has also concurTed(4) in the judgment given m 

dtetssens Gujju Lall v Tatleh LaU In a suit brought by the trustees of a temple to 
recover from the ovmets of certam lands m certain villages money claimed 
under an alleged right as due to the temple, judgments m other suits against 
other persons in wbch claims under the same nght had been decreed m favour 
of the trustees of the temple were admitted (5) It was said We concur 
with the majority of the learned Judges who decided, in Gujju Lall v Fatteh 
Lall, that a judgment of the character there under consideration, i«, as to 
whether a certain person was or was not the heir to another, 13 neither a transac 
tion nor a fact m the sense m which the irords are used in the thirteenth sectioa 
" • ’ ’ ’ ’ ’ lot be 

racter 
vious 
in the 
ere so 
to us 
tsare 
right 

^ ed or 

departed from/ and was further adjudicate upon , and that the right was a nght 


(1) Psr Ranad< J in t 

Am.r\t 24 B,, S98 599 (1900) 

(2) Gov\nd]\ Jhaver v Chhofalal Velst 
2 Bom L R 651 (1900) 

(3) ifakamad Amtn ^ Hasan (1906), 
31 B 143 and see Dhartttdar v Dhuttdt- 


raj (1903) 5 B L R 230 

(4) In Subramanj^a \ Paramaraoran, 

11 M 123 (1887) , Pamasamt v Appavu 

12 M 13 (1887) 

(5) Ramasams v Appavu 12 M, 9 
(1887) 
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of the character dealt with under the thir teenth section of the Evidence Act. 
The case for the appellants is — and there is evidence in support of it in the case 
before us as to at least six of such villages — that, from those who hold lands m 
large number of villages m the vicmity of the temple, the payment claimed 


nature ’ withm the meanmg of section 42 of the same Act The question for 
determination before us is not diMimiUr m prmciple from that repotted m 
Narayiji BhiUiabliai v Dipa Timed (1) The right now claimed appears to us 
to be as much a right of the character indicated in the thirteenth section of the 
E-vidence Act os the right to a fishery, and the judgments go far to support the 
findmgoftheDistnct Judge as to the payments claimed having been customarily 
made "(2) In this case the remarks as to this section were obiler as it was held 
that the ca'e came within s 42 But apart from this the judgment may have 
been admi'^ible lo explain the nature of the pavments made, viz , that they 
had been made after suits brought and that the pajuncnts were thus claimable 
as of right and were not voluntary In a smt to establish the plaintiff’s title 
to certain lands he put m evidence (a) a conveyance in favour of his 
father , (6) a sale certificate issued to his father’s vendor , (c) an order made in 
certain execution proceedmgs in which was recited a petition bv his father 
asserting bis title , (d) a judgment obtained by his father m which ms title was 
recognised Neither the defendants nor their predecessors were parties to any 
of these instiuments or proceedmgs heU that none of these documents were 
conclusive, since the defendants were not parties to them, but that they were 
relevant evidence as tending to show that the plamtiff’s ancestors had dealt 
with the site as their own for a long term of years (3) In this case documents 
A and B u ere clearly admissible as documents of title D was an assertion of 
right , C the judgment sot out to pleas of the parties and from these it appeared 
that the defendant’s predecessors had patted with the property to the plamtiff’s 
father, though the admission was attempted to be avoided by an allegation of 
an agreement to return the property But as to this it may doubtless be 
’ ' • ’ ■ > • . ” ' ' he purpose as the 

hat m Gujju LaH 
fonnerjudgraent 
the plaintiff bad 
i, and it was held 

that the opinion expre'*scd in the former judgment was not a relevant fact 
vntbm the mcamng of the Evidence Act In the case before us it w not the 
’ ’ ’ ' ’ ' ’ eicr adjudicated upon, 

a particular xiutaiice 
ol a. iiujrninaLalajoin 

tancad, wholh irrespective of the particular decision arrived at in the suit 
This, we think, is a relevant fact ’(4) In this case the document referred to 
as a judgment was an eutrj m the ^urt diarv of the District Uun'-if and was 
held to bo admissible under section 35, pobl 

The question was considered bv a Full Beuch of the Vilahabad High 
Court in the ca«L of The Collector of Gorakhpur v Palalcdhan binjh (j) In 


(1) J C 3 sufra 

(2) /Ta-iiflidmi % Ap!-aiv 12 M IS 
(18S7) referred to in Biathamrna > 
At-utla 15 M 24 (1S91) (\ poiO . and 
t'jMiafinna \ J tniatachala 16 M 196 
(1892) 

(3) f tnhatata n. i I tnkatrrddi IS M 
12 (1850). 


(4) 15 M at pr 1**91 1 Kruna 

santi V RajageP^a 18 J1 . 23, 

77 (1895) 

(5) 12 X I (F B I (1*'9) (as lo the 
effect of this decision see ialrfcmjn v 
Amftt 24 B 599 (1900) . a case prior to 
this will he found m 4 \ Skadet Kkan v 
■tmin /ah Kkan where a' p ®6, Tyrrell, 
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1 i-r.- , establish 

widow 8 
d fahelv 

' le widow 

’ was her 

3 bv the 

Court of first instance and b\ the High Court oq appeal After the widow s 
death the plaintiff brought a amt against one Dalip Naram Smgh, whom the 
Collector as Manager of the Court of Wards, had accepted as the minor son, 
the defendant in the first suit, and i^ainst the Collector, as such Manager, for 
po'session of the same Milages upon the same groimds as those put forward 
m the former smt — Held by the hull Bench that the judgments of the Court 
of first instance and the High Court in the former smt did not operate as res 
jtidtcata in the present smt, but (Brodhurst, J , dissenting on this pomt){l) 
that they were admissible m evidence in the present smt Held per Cdge, C 
J , and Tyrrell, J , that the judgments were not admissible under the eighth 
section or the ninth section, nor was either of them a transaction ’ or a 
“ fact,” withm the meamng of the thirteenth section But the iccord and 
not the judgments alone in the former suit was admissible under the clause (6) 
of the thirteenth section independently of section 43 as evidence of a parti 
cular instance m which the alleged nght of the plaintiff to the property now 
in suit waa at the time clatmed and disputed, the word ‘ right,’ m both clauses 
(a) aru up and not 

being ill, to mcor 

poreal ' smt for the 

decree ^ traigbt, J 

that under section 43 of the Emdence Act the question was whether the exist 
ence of the former judgments was a fact in issue or relevant under some other 
provisions of the Act Here the question was not as to the existence of the 
/ _ J — ,.«* ~ relevant fact , but though 

other than those mentioned 
•s orders and decrees it did 
not make them absolutely madnussible when the} were the best evidence of 
somethmg that might be proved aliunde The former judgments and decrees 


■ ” ■' ■" -*? ludgmenta 

I, J That 

* _ y • u Gujju Lall 

V Fatteh Lall, the former judgment of the High Court was admissible m evidence 


J and Duthoit J say In the conclu 
sions of that judgment (.Gu})u Lall v 
FalUh Lall) we fuJIy concur ] 

(1) Per Brodhurst J My e«pinions 
on the points that have been referred are 
in accordance with the judgment of the 
Court in Cujju Lall v Fatieh Lall ‘ th 
at p 27 

(2) Sed q <are whether the judgment 
could be used as a recognition of right 
The defendant t right was only recognised 
in the sense tl at in the opinion of the 
Court it was found to exist that is 
adjudicated upon By " recognition m 


the section was meant it is submitted 
admitted not adjudicated upon v 
patt but see also Abinash Chandra v 
Poreth Nat! 9 C W N 402 at p 415 
per Chose J or if is a transaction re 
eognmng the right of Abmash in that 
properly within the meamng of s 13 of 
the Evidence Act and Cujju Lall v Fatleh 
Lall at p 181 per Mitter J where he 
held that the judgment was relevant be- 
cause It recognised the nght of the plam 
tiff and made therefore the existence of 
the fact in issue in the subsequent smt 
highly probable. 
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A recent decision of the Lahore High Court holds that a previous judgment Lahore 
could onlj be used for the purpose of showing that the right had been called deanen 
in question but that the finding of the Court was not relevant (1) 

The Pnvy Council have in the following reported instances admitted m Pnvy Council 
evidence judgments and orders not between the same parties (2) deations 

"Where to actions of ejectment by a zemindar, the defendants pleaded a 
ghatwah tenure of the znouzahs in dispute under permanenf tnoKurrun and 
dur mokurmri rights at fixed rents from before the decennial settlement, it 
was held that certam decrees m 1817 and 1845 relating thereto, to which the 
remmdar’s predecessors in title were not parties, but which sustained the 
defendants’ claim to hold at fixed rents, were admissible in evidence as showing 
oiiCJcnt possession o«d assertion of tide many years ago , and that taken with other 
evidence, they established the defendants’ possession at a uniform rent for so 




relate , and that in former suits the parties asserted the same rights which 
they vere then asserting , and that to tfns extent the judgments were admissible 
even though the plamtiff was no patty to them The Pnvy Council made 
no reference to this section It is true that it cited the findings of the Lower 
^ ’ I ’ 1 1 *, 1 , . *,.1 . , ved of them 

• •• the answer* 

• * rtam of the 

, „ agamst him 

The Pnvy Council by referenco to the findings show that they did not But 
the ground on which the Phn”} Council itself admitted the evidence was that 
’ • ’ ’ 1 , t . n rate, 

judg- 

‘ • ■ • ■ '0 that 

« , • • n, but 

• • ^ luctioD 

of the judgment , and the existence of the judgment was admis-uble as a fact m 
issue under section 43, post (4) The result of this decision appears to bo that 
the judgments were adimtted under section 43 as facte m issue and also (if the 
Pn\'\ Council be taken to ba%e affirmed the decision of the High Court on this 
' * this «ectioa But neither Court 

the effect of a kind of qualified 


(1) liiJer Singh s Fateh Singh 1 
Lahore 540 

(2) See 7V/'« Lhon \ Roiem VoJ urt 
25 C 522 , s c 2 C \\ \ 501 503 
(1898) 

(3) Ram Ranjan \ Ran \era m 22 Ind 
^PP 60 (l‘'94) , s c 22 C. 533 

{4) Per Geidt J m Jf-iiioifi Chaadro 
\ Pertsh Nath, 9 C W S 402 4CS 


|1904) The Judgrneni howe'er was cot 
treated as proof that the amount decreed 
nas the correct amoont paj-able but that 
that particular amount was by the decree 
made pasable h at p 410 

(4 Whtch apprar to ha\e been the view 
entertained b) Chose tn the Last mea- 
t oned suit 
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Jn Bhiio hunuar V Kesho Perskad MuseT{\) thur Lordslups of the Pnvy 
Council, speaking of a judgment m a foimei suit against one of the defendants, 
Bacha Teivan, observed * this decision is not conclusive agamst Bacha 
Tewaii, as the suit was not between the same parties as the present suit, but 
tbeir Lordships agree with the Subordinate Judge that it was admissible as 
evidence against him ” In this case a decree obtained against the defendant 
that a "Will nas revoked was held not to be res judteata m a suit agamst him 
brought by other plaintiffs, but admissible as esidence agamst bim There is 
no mention of this section in the judgment , and the grounds upon which the 
presnous decisions were admitted are not stated m the report An opinion, 
however, has been expressed that as the matters in controversy m the smt 
m which the decree was passed related to public charitable purposes the prior 
decision was brought withm the terms of section 42 which treats of judgments 
lelatmg to matters of a public nature (2) ^\^lethe^ the judgment might or 
might not have been admissible on this ground, the Authors have ascertained 
from the records of the Allahabad High Court(3) that this was not the ground 
on which the Subordmate Judge (whose decision was approved bj the Privy 
Council) admitted it m evidence The plaintiff claimed the property m suit 
as the heir of Ramkishen If the property were subject to a trust and Bamkishen 
had been m possession as trustee, then plaintiff had no title to it , otherwise 
if there were no trust and both Bamkisben and Bacha Tewan had beneficial 
possession The fifth issue therefore was whether there was a trust, and this 
mvoh ed the question whether Bhawani had revoked the V> ill creating the trust. 
The second and fourth issues were as to the time since nhen possession had been 
held and what was the nature of the po«session of Ramkishen, the plaintiff s 
alleged predecessor, and of the defendant Bacha Tewan These were all facts 


well as his mortgagee a party to that suit), as a trustee under the It 

was, however, held m that suit that the WiU was revoked and therefore the 
property was not subject to a trust At the date of that suit Bacha Tewan 
was in posse*>sion of his moiety He contmued to hold after the suit and 
held under a title which negatived the trust namely, the title declared by the 
m quertwu ‘ " aiad, as the 

Pnvy Council held, dmissible as 

evidence agamst Bac a party to 

iW as showing the ch ^ acha Tewan 

over the estate m respect of which the agreement of 1850 was made ” Ha 
could not after this decree have held as trustee when the trust was negatived 
by it The judgment was therefore relevant and admitted not under this sec- 
tion, but its existence was either a fact in issue under the forty third and fifth 
sections or relevant as explaining a feet in issue under the forty third and ninth 
sections 

Neither of these decisions appear to affect the Full Bench deci«ion m Gujju 
Lall V Fatleh Loll 


(1) 24 I A 10 (1897) 1 C W N, 

265 

(’) Ab nosh Chandra v Poresh Jfalh 
9 C W N 402 (1904) at p 409 , per 


Ce dt J this was doubted by Chose J, 
in the same case see p 2S2 
(3) See Append! r 
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In the later case of Dinomont Choudhrant v Brojomohtm Choicdhrant{l) In 
which however, this section was expressly lefeircd to the facts were as follows 
—The suit was instituted by H 21/ C as the widow and executnx of H N C , 
against JC to i ^ 

partly a reformat 
of her vilhges I 

of H A C whereupon proceedings took place in the Critnmal Court under 
section 318 of the Cnmmal Procedure Code, !XXV of 18C1, m the course of which 
H N C was found to he in possession of the land, and an order was passed by 
the Magistrate confirming hia possession Some time after, a third party, a 
neighbouring proprietor, commenced a dispute which also terminated by an order 
of the Ctimmal Court under section 530 of the Criminal Procedure Code (Act X 
of 1872), dated 19th June, 187G m favour ol H N C In 1888, further posses 
sorj proceedings took place in the Cnmmal Court under section 145 of the Cri- 
minal Procedure Code of 1882, as the result of which the defendant J 0 was 
found to be m possession and by an order of Slat December 1883, she was 
confirmed m possession of the land in dispute The Subordinate Judge dis 
missed the suit and rejected the Cnnimal proceedings of 1876 as being mad 

a party to them 
relevant for tho 
with that which 
t that time On 
orders (made m 

1807, 1876 and 1888), art merely pohee orders made to prevent breaches of the 
peace They decide no question of title , but under section 14D of tho Criminal 
Procedure Code of 1882 (relating to disputes as to immo\ able property) the 
Magistrate is, if possible, to decide which of tho parties is m possession of the 
land in dispute , and if he decides that one of the <bsputants is m possession, 
the Magistrate is to make an order declaring such part> to be cutitleu to ictam 
possession until evicted m due course of law, and forbidding all disturbance of 
such possession until such eviction Tho Cnmmal Procedure Acts in force m 
1866 and 1876 were to the same effect These pohco orders are in their Lord 
ships opinion admissible in evidence on general principles as well as under tlte 
thirtcettli section of the Indian Evidence Act to show the facts that such orders 
Merc made This necessarily makes them evidence of the following facts 
all of wfiich appear from the orders themsclvos, t»» who the parties to the 
dispute were, what tic land i>i dispute was, and who was declared entitled to 
retain possession For this purpose and to Otis extent such orders arc admissible 
m evndencv for and against every one when the fact of possession at tho date 
oi the Older has to he ascertained 11 the lands relcrrtd to in such an order 
arc described by metes and bounds, or bv reference to objects or marks 
phj ■sicallj existing these must necessarilj be ascertained bv evtnnsic e% idenci, 

» r , the testiiuonj of persons who know the locaUtj If the orders refer to a 
map that map is admissible in evidence to render the order mtclbgible and 
the actual situation of the objects drawn or otherwise indicated on tho map 
must ns in all casts of Ins sort bo ascertained bv esdirinsic evidence bo fir 
there appears to be no difllcultj Iteports accompanviQg the orders or maps 
and not referred to in the orders imv bo admissible as h^arsav ev idence of rej iited 
posses ion (Tajlor on Evidence §517) Butthej aro not othonnst almi ibl , 
unltss tint are made so bj the thirteenth section of the Indian I vudence \ct 
To brin^ a rej ort within that section the report must bt a transaction in which 
the right or custom m que tion was created claimed modihed recognised, 
asserted or denied or which was mconsbtent with its vxi tence The e woriU 
art verv wide and are wide enough to let in tho reports f r: ung part of tUa 
iroctcdmgs m 18G7, 187G and ISbb Their Lonlships an. of ipinion that the 


t\) /> nomoni CAoinJArani T J rojo noAini CAotnttrnai 2*l<i 1*7(1 « 1) s.C , 20 L A., **4. 
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High Court did not err in receiving the report made in the proceedings of 1876, 
to the reception of which Mr Cohen objected ’ 

It u true that the Pn^y Council refer to this section but their judgment 
shows that the ‘ police-orders as they are called but which were apparently 
the judgments or orders of Magistrates in proceedmgs under section 145 of the 
Chunmal Procedure Code were also admissible on general pnnciples ^Vhat 
these are is not stated But as the Judicial Committee has also held that 
before a document can be admitted it must be shown to be admissible under 
tbe Evidence Act it must have here referred to some other section than the 
present one This bemg so, the expression of opinion as regards this section 
was obiter In fact the judgments or orders were admissible as facts in issue 
under the fifth section The suit was to recover possession and it was obvnously 
admissible to show on the question whether a party had possession at a parti 
cular tune that an order had been passed retaining him m possession It might 
of cour«e have been shown that notwithstanding such order he had not or did 
not get possession but in the absence of such evidence the presumption would 
bo that what was ordered to be done Was earned out It is however clear that 
neither as facts in issue nor as transactions nor instances under this 
section were these orders treated as a kmd of inconclusive res adjudicaia that is 
it was not the correctness but the fact of tbe decision wl ich was relevant Were 
it not that the judgment of the Pnvy Council refers to this section it would 
create no difficulty at all With all respect however jt may be questioned how 
the order of the Alagistrate could be a transaction or instance of the 
character mentioned in this section except on tbe ground that it recognised 
the right to possession of a particular jiarty or was inconsistent with the 
possession of the opposite party as to which see j>ost What the reports were 
which were admitted is not stated in tbe decision but ths matter does not 
immediately touch that under discussion It does not appear that the section 
was onginally intended to refer to judgments but to the acts and statements 
of persons wmeh may be submitted for the consideration and determination of 

lit itself The 
ended to refer 
ble difficulties 
the section to 
some of the 

judgments in the cases referred to were in fact admissible under other sections 
of the Act There is no question that for some purposes and apart from this 
section judgments may bo relevant The point is whether this section can bo 
quoted as a ground for their admission 

In the first place the evidence tendered must be that of a transaction 
or instance Then assuming it is a transaction it must be one of the 
’ f « T. "stance it must be an instance 


appear It is obvious that a 
Court does not claim or assert or deny or exercise a nght or custom Nor doe? 

3 t 1 

r 

b 

of the litigants before it or of those persons whose acts and statements the 
law treats as their own Then even assummg a judgment is a transaction 
it cannot be said to create or modify a nght or custom The nght or custom 
either exists or it does not before the cause comes to trial The Court merely 
fnds that before and at the date the amt was instituted the right or custom 
did or did not exist If the parties htigating had no right the Court cannot give 
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it to them And if a right or custom erista the Court has no jurisdiction to 
modify either The onlj words in the section which may with any show of 
reason be made applicable to judgments is the word “ recognized ” in clauses (a) 
and (6), and the phrase “ which was inconsistent with its existence ” m clause (a) 
But it seems that neither were in fact intended to apply The recognition 
referred to in the section appears to he, like the other acts mentioned, an act of a 
person and not of a tribunal It is an act of admission A Court, however, 
does not admit a right, but adjudicates upon it Lastly, apart from the question 
whether a judgment is a “ transaction,** the “ inconsistency " mentioned would 
appear to refer to the same class of facts as the others stated in the section 

pjoQQjjjKjgg 

. _ ■ xistence of 

■ ■ to be that 

referred to 

in the first part of illustration (o) to the eleventh section and not the “ incon- 
sistency ’* {if indeed it can be correctly so described), which exists between /oc<< 

,•1 > t ■> it f C" i 


sistency of fact, however, is shown when two opposed facts are proved and no 
explanation is offered of their apparent inconsistency 

If this Mew of the section be correct, then as held by the Full Bench in 


of the first two Pnvy Council decisions cited(2) (and they do not in the Authors’ 


TV «« - _ 


iiussiuie unaer tuu section were not stated iossim> it was auiiiitteu as a 
rcco<;jiiGo)i of right, or as being inconsistent iMth the right chimed by the 
defendant, or as eMdeuce of an assertion of right on the part of the plaintiff 
It IS on the last mentioned ground that the argument for th** admissibilitv of 
judgments has commonly been founded \rt3 of ownership m respect of the 
subject matter of a litigation may be shown by proof of particular transactions 
or instances of the character mentioned in the section These ma> be transfers 
of property such as gifts, sales, leases mortcages or acts of enjoyment huch 
as the actual exercise of a right and the like A claim, howe\ er mav be 
asserted or denied m a litigation as well as in or bj any other of the modes 


(1) liUjju tail \ ralith Lall 6 C 1/1 
(18S0) 

(2) /?drti hanian \ Ram Naratn 22 C 
SJ3 (1894) B/ii/fo Aiinuor V Aeifia Per 
shad 19 \ 277 (1897) 

(3) Dinonioni Ct:ouJhrani \ Brojetmo 
iini C/onrf).ran. 29 C 187 (1901) 

14 > Coll rior of Corakhfur v Palak 
c/Jiar. l’ \ 14 25 2S 0889) rrff« 

Rhan \ Ra,on> \tehiin 3 C W \ «01 

‘04 0 898) .sc 35 C 523 


(;>) lb \ aft h <rrms h »ever » 

someubat forced use of lanpuace >^1 9 
litigation a transaction 

(6) fh \ OTitc Jo fiuJlah t Rami.ri 
A«nl 1 C 233 08«’) Agwara ri \ 
4fra H 13 M, 9 0«S“ 
t Tifu hbon \ Aj/i?ni IfeJiun 3 C 
\\ \ *01 ‘04 0 898) s. e, 35 C, 533. 
i W 4ljen \ Haro Cbandro S JC5 
I«l Cal H C I July 1904 
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case the relevant fact is the btigation, and the judgment is only the proof of it 
There may he cases m which a judgment is the only proof of the assertions 
of the parties But it may be olqectcd that a claim is asserted or denied in 
the pleadings, in the issues, or m the evidence given in support or demal of 
those issues If thc'io are available, are not they the proper evidence of the 
claim made * The judgment is the judicial opinion rendered on the claims 
of the parties It is not their claim, though it may in common with other 
parts of the proceedings record it Whether judgments can be said to 
lecogmse or be inconsistent with rights has alreadv been dealt with In 
short, great difficulties ensue in the apphcatiou of this section to judgments 
But whether admissible under this section or not, it is clear that the 
reasonsfl) given for a former judgment or decree cannot be relied on to show 
that in subsequent litigation either of the parties were right or wrong m their 
assertion or denial of the claim litigated and adjudicated upon If in a suit 
by A against B, the former asserts a claim which is declared to be well founded 
by the judgment in that suit , such assertion may he evidence m a subsequent 
litigation between A and C, tending to show that in the last mentioned liti- 
gation A IS also entitled to a decree But the opimon given m favour of A 
in the first suit is not relevant to prove that the judgment should also be m his 
favour m the subsequent suit ^ to use a judgment is to use it in respect 
of the judicial opinion which it contams Such an opinion may have 
been given on a different state of facts and was moreover rendered m 
the absence of the parties sought to be affected by it Judgments considered 
as judicial opinions are only relevant under ss 40^2 In this respect and to 
this extent the law appears to be the same now as it was before the Pnvy Council 
decisions which have been said to materially qualify it The decision of 
the lull Bench holds that a judgment not »w rc»i or of a public nature and 
not ui^cr partes is not relevant under this section “ as proof of the particular 
point it aecides” in the sense indicated The sole object for whicn it was 
sought m this case to prove the former judgment was to show that in another 
suit against another defendant the plamtiff had obtained an adjudication 
in his favour on the same nght claimed The plaintiff m short said “ another 
Court has decided the same point m ray favour , so the decision should be in 
my favour again ” The dt^scntlent Judge thought that because the plamtiff 
produced this pnot favourable decision it therefore rendered the case of the 
plamtiff m the subsequent suit more probable No decision of the Pnvv Council 
has ever sanctioned such a use of a judgment But the existence of a judgment 
^ ' . .s 'Tius, if A has obtained a 

son, murders A in con- 
s showing motive for a 
on the judgment in the 

. b of acquittal, the fact, 

namely, that the LTiminal proceedings termmaieu m lavour of the plamtiff in 
the Civil action (5) Agam a reference to the finding of a judgment may explain 
the character of party s possession and the nature of the enjoyment had m the 


(1) The Collector of Gorakhpur v 
Palakdhan 12 A 1 (1889) , Alxjan v 
Hara Chandra supra 

(2) Ram Ranjan v Ram Pfarain 22 C . 
533 0894) Dinomonx Choxvdhrant v Bro 
}omohim Cho^udhram 29 C 187 (1901) 

(3) Apparently (amongst others) under 
this section Dmomont v Bratomohint 
Clowdhrani supra though it should be 
noted as already staled that in one sense 
the op nion was ob ter as the judgment m 
question was held also to be admissible on 


general principles v ante Ram Ranjan v 
Narain supra if that decision ad 
milled the decrees also on the ground 
stated by High Court In so far as it may 
be held that these decisions admit judg 
ments under this section they appear to 
have altered the law laid down in Cujju 
l^ll V Fatteh Lall according to which the 
section d d not apply to judgments at all 

(4) S 43 illust (d) 

(5) V s 43 post 
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property in suit (1) And so the finding of a judgment may be referred to in 
all other ca«es irhere the record is matter of inducement or merely introductory 
to other evndence (2) And judgments arc admissible where sought to be used 
to show the conduct of the parties, or to show particular instances of the exercise 
of a nght, or admission made by ancestors or how the property was dealt with 
p^e^^ously (3) Other instances are afforded by the Pnvy Council decisions 
cited 


to tl ■ 
adm 

The existence of any custom or nght may be proved under this section 
bv evidence ot “ transT.ction& ” or “ instances ’ (5) A statement contained in 
am deed, will or other document which relates to any such “ transaction ” 
as IS mentioned in clause (a) is relevant, if the person by whom such statement 
IS made is dead or cannot he found, or if he is incapable of ginng evidence, or 
his attendance cannot he procured without an unreasonable amount of delay or 
expense (6) The statement, written or verbal, giving the opinion of a person 
not called as a witness for similar reasons, as to the existence of any public 
nght or custom, or matter of public or general mterest os to the existence of 
which he would have been likely to have been aware, is relevant, provnded it 
were made before any controversy as to such nght, custom or matter had 
arieen (7) But such evidence of tho controversy is inadmissible (8) ^Vben 
the Court has to form an opiruon as to the existence of any goxeral custom or 
nght (this includes customs or tights common to any considerable class of 
persons), the opmion as to the existence of such custom or right of persons 
who would be likely to know of its existence, if it existed, are rele\ant(9), 
and the grounds upon which such opmions are based are also relevant (10) 
' ' ' ' ' » » t jjjgy relate to matters that is, 

y are not conclusive proof of that 
7 evidence,” it has been said, “of 
an enforcement of a custom is afinaldecreebascdonthecustom ”(12) Custom 
being in derogation of the general rules of law, must be construed and proved 
stnctlj (13) In JRamalaklmi Anmat v Shnanantka Peruinal Sethurayer 
the Pnvj Council said • — “ Their Lordships are fuUj sensible of tho importance 
and justice of gn mg effect to long established usage existing m particular 
districts and families m India , but it is of the essence of special usages, modi- 
ing the ordinary law of succession, that thov should be ancient and invariable , 
and it IS further essential that th <7 shoufd be established to be so by dear 
and uvamUguous mdence ”(14) Thus evidence which may suffice to raise a 


(1) Peary Ifohun v Drobomoyi Dabta 
11 C 49 (18S5) V ante 

(2) See Commentary to s 43 port 
LukhsI lOH V Ai nl 24 B 598 

599 (1900) 

(4) V s 42 post and note 

(5) Sec in JugmahatiJas ^tangalJass \ 

fitangaJdas Aof)tii6/ioj 10 B 543 ob 
senations on proof by instances and > 
Anant Singh \ Diirga Singh (1910) 37 
1 \ 191 

(6) S 33 el (7) post and HnTonaih 
!>!ullck \ \iltanund 10 B L R 2M 

(7) S 32 cl (4) post 

Ekralish lar Smeh \ Jan^slfian 
{'ll Bfiir r C 4 C 532 (1015> 
t9) S 4S f 1/ 


(lOl 51 Post 

(111 S 42 post and notes 

(13) (/urdiijaf Mai % Jhandii Mai 10 
\ S6S s 4’ post 

ll3) Harpnrsl oJ \ Sheo Dial 3 I A 
2''S Beni IfodAnb > Jai Krishna 7 B 
L R 154 /anti Prasad Smgh \ D^arka 
Prasad Singh 35 A 391 (1913) (case of 
insufficient proof) 

(14) ffoisa/ot*!' I -imnial \ Stana'hs 
Pemmal I" M R SSI ante ilusamal 
I arbat Kuii~Lar \ Rari i handrepat Kun 
uar S O C 94 and s P C (1909) Jo 
1 A 12> *ec Janki Slis r \ Ranno Singh, 
15 A 4*2 (1913) (stnet proof ot each 
sale to a strancer where custom of pre- 
emption d «pi.ied> 


Proof of 
custom and 
rlcht 
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presumption may te insufficient to prove a customary nght (1) The course of 
practice upon which the custom reste must not be left in doubt but be proved 
with certainty (2) “ The most a^ent evidence of custom is not that which is 
afforded by the expression of opinion as to its existence, but the examination of 
instances in which the alleged custom has been acted upon, and by the proof 
afforded by judicial or revenue records or pnvate records or receipts, that 
the custom has been enforced.*’(3) “ The acts required for the establishment 
of customary law ought to be plural, umform and constant They may be 


inferred from the evidence Evidence of acts of the kind, acqmescence in those 
acts, their puhhcity, decisions of Courts, or even of fandiayats, upholding such 
acts, the statements of experienced and competent persons of their behef that 
such acts were legal and valid, will all be admissible, but it is obvious that, 
although admissible, evidence of this latter kind will be of little weight if un* 
supported by actual examples of the usage asserted (5) A customary right to 
’ ’ • ^ ’ tom 18 the testi 

extending back 

• were made on 

^ (6) A custom 

shown to have been well established in a family cannot be defeated bv proof 
that m one case it was not enforced (7) The existence of a custom may be 
inferred from long enjoyment not exercised by permission stealth or force (8) 
\Vhat the law requires before an alleged custom can receive the recognition 
’ ’ ' ' E of usage so long 

' common consent, 
particular family, 

T ’ ’ ' » * ii_ _ 1 . > i prevalent o^er a 

• from its univer- 

, , m or usage To 

prove a local custom the evidence must be precise and conclusive flO) Sea 
m the undermentioned case observations on the usage of books of history to 
prove a local custom (11) 

A caste-custom prohibiting widows from adoptmg, is one which before the 
Court can gl^e judicial effect to it, ought to be established by very clear proof 


(1) Roinakanta Das Molopatra v 
Shamanond Das Mol apatro P C (1908) 
36 C 590 

(2) Stvanaiianja Peru aJ v AfulH 
Ramahiiffa 3 Mad H C R 77 ante 

(3) Lachman Rm v Aktar Khan I A 
440 Per Turner J as to proof of in 
stances see Ralnmathhoi v Htrbat 3 B 34 
(1877) 

(4) Tara Chond v Reeb Ram 3 M H 
C R 57 01 tc As to the plurality of acts 
and the ontw prohandi in the case of an 
allegation of custom see Desai Ranehod 
das \ Ra^al Nalhabl a 21 B 116 117 
(1895) and see further as to onus the 
case of Rahtmalbai \ Htrbat 3 B 34 
(1877) 

(5) GopalayiOH \ RaghupaUanan 7 
Mad H C R 254 (1873) but see 
EranjoU Illath v Eranjoli TFlath 7 M 3 


(1883) 

(6) Aumiicrii Reddi v NagayasaHit 
Thambtckt Na cker (1907), 31 M 17 , and 
sec Peary Mohan Mukerjee v Jote humar 
yinkerjee (1906) 11 C W N 83 

(7) Bkradeshnar S ngh v JaJntesl wari 
Balmestn P C 42 C 582 (1915) 

(8) Shadt La! v Muhammad IshaQ Khan 
(1910) 33 A 277 Malamaya Debi v 
Handas Haidar 42 C 455 (1915) 

(9) Stvanananja Pcrumal v Uk1« 
Ra >ia/i»ga 3 Mad H C R 77, ante and v 
tfH/iam»iad Uuar Khan v Mu! ammad 
V«-i(drfn Khan P C (1911) 39 C 
418 

(10) Tehaet Doorga \ Tehaetnee 

Doorga 20 \V R 157 ante 

(11) Vallabla v Mudusudanam 12 M, 
495 (1889) 
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that the conscience of the members of the caste had come to regard it as for 
bidden It must be shown that a uniform and persistent usage has moulded 
the life of the caste (1) 

In order to establish a familj custom at \aruince mth the ordinary law 
of inheritance it is necessary that it should be established by clear and posi- 
tn-e proof(2) (v ante) And the more unusual the custom the stricter must be 
the proof (3) To establish a kvlachar or familj custom of descent, one at least 
of two things must be shown— either a clear, distinct and positive tradition in 
the family that the l-uhtJiar exists , or a long senes of instances of anomalous 
mhentance from which the hthchar may be inferred (4) It is said m the case 
of ^unirun Singh v Kliedun Siiigh{5) that “ to legalise aiyr deviation from the 
stnet letter of the law, it is necessary that the usage should have been prevalent 
duimg a long succession of ancestors, when it becomes known by the name of 
kvlachar ” But a distinct tradition m the family supplies the place of ancient 
examples of the application of the usage (6) It has been doubted whether 

to the general 
nothing to pro 
* aodem uniform 

m the absence 
•esumption can 

I ‘ * • 8) Where the 

plaintifi sued the defendants for posseasion of an estate on the assertion that she 
was the daughter of the last undisputed owner, and the defendants resisted 
the claim on the ground that she was excluded bj a custom prevailing in the 
family and tribe to which the parties beloi^ed, it was held that there was 
no objection to a party pleadme that a custom exists both m a family and in 
the tnbe to which the family bdongs, but he must prove that it is binding on 

1.T ftn/l nn nt%n«n1 ♦ w«o Im fli* Oa >««' I r<( 


‘‘ Usage of Trade, ’ v jiost 


(1) Patel Vandravan v Patel Vah lol 
16 B 470 (1891) see Jugmoharidai Man 
galdas v Mangaldas Nathubhai 10 B 
5’8 ante 

(2) Rajah Nugender ^ Rughoanaih 
Aaroin W R (1864) 20 a ite For re 
cent Privy Council decision on family 
custom see Nttra Pal v Jat Pal 19 A 

1 (1896) Mohesh Chunder v SatTttgl an 
Dhal 29 C 343 (1902) in which decrees 
not inter partes were admitted as eiidence 
of custom Chandtka Bakth \ Ptuma hnn 
t ar 24 A 273 (1901) tee also Mailalht 
<4 ini V Subbaraya iludol ar 24 M 650 
(1901) [Mijration of Hindu subject of 
French India— custom 1 

(3) (Jonfo S ngh v CheJi Loll S3 A 
605 

(4) Va/arani Wiro«jt/i \ Rom Sarayan 
° B L. R 274 294 (1872) 

(5) 2 Sel Rep 116 Nevi Cd 14" 

(64 lfa7ii><-ani Hiranaih s Baboo Ran 

supr* 295 as to )tnlof)ior determining sue 
cession to an impartible estate see 
Fwirononja Pondya s Sit-a Su^ramanya 


17 M 316 (1894) Mohesh Chunder v 
Satrigia, Dial 29 C 343 (190'’) 

(7) To a ChanJ v Recb Ram 3 Mad 

H C R 57 53 (1886) Madhot-rav 

RagI at,cndra \ Balkrithtio 4 B H C R 
(A C) 113 (1886) distinguished m RAoti 
\ 0X071 \ Sundrabai 11 Bom H C R 
271 (18"4) Uuro not Porboti Kuar v 
Rail CAondro^of Aiior 8 O C 94 See 
also Ma)iies flindu Law S SI Mh Ed 
(189'>> 

(8) Blau \aiajt \ Sundrabai 11 

Bom H C R 371 onie following Shep 
lard \ Payne 31 L J C P 397 and 
Lard ll aterpark i Fennel 7 H L 6'0 
se aUo Rai asam > Appat-u 12 51 14 

oni and Joy huhen r Doorga Saroix 
11 R 3S ante 

(9) Musst Parbati Kuntiar r Ram 
Clundergal Kuntrar 8 O C 94 and P C 
(I*J09) 36 I A 135 and v Shmgung^t 
case (18631 3 M I A 539 

(101 Soorendronath v Sfussamai //eero- 
tnonee 10 \\ R. (P C), 35 (1868) , 
t 19« oxte 
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It must be proved that the right or custom shown to have been exercised 
on «ome particular occasion is the same with the right or custom which has to 
be proved In England the custom of one manor is not admissible to prove 
the instance of another unless some connection can be shown between them, as, 
for mstance, that the custom in question is a particular mcident of the general 
tenure which is proved to be common to the two manors (1) So also where 
evidence of a nght exercised in a particular locality was given, it was said • 
“ Ownership may be proved by proof of possession, and that can be shown by 
acts of en r .i < i i tt v .. .. it .i , , , 


to confine 
may have 
provided ' 

the spot 1 ^ ^ ■ 

pute belonged to the plaintiff if the other parts did It has been *8aid in the 
course of argument that the defendant had no interest to dispute the acts of 
ownership not opposite his own land but the ground on which such acts are 
admissible is not the acquiescence of any patty , they ate admissible of them* 
selves propno ugore, for they tend to prove that he who does them is oivner 
of the soil , though if they are done m the absence of all persons interested 
to dispute them, they are of less weight, — that observation applies only to the 
effect of the evidence ”{2) See notes to s 42 post The fact that a custom 
was not pleaded in litigations between members of the community where it 
might have been pleaded is relevant evidence, and the question of its relevancy 
IS not affveted by the circumstance that some of those smts were still pending 
in Courts at the time of the trial (3) 

It has been said “ that these words are to be understood as lefernng to a 
particular usage to be established bv evidence and perfectly distinct from that 
general custom of merchants, which is the universal established law of the land, 
nhich IS to be collected froi ’ ’ ’ ’ ’ lot from 

evidence tn pais ”(4) Thu< • to con- 
tradict the law merchant be con- 
sistent with law (6) Tha aped bv 

judicial decisions, ratifying me usage oi lutrciiduts m tne ctmerent depart- 
ments of trade , where a general usage has been judicially ascertained and es- 
tablished, it becomes part of the law merchant which Courts of Justice are bound 
to know an-’ •« 

so becomes 
be proved • 
been acted 
be proved 1 

to be the sa • 

necessary to support an alleged usa^, the Privy Council said that “ there 
needs not either the antiquity, the uniformity or the notoriety of custom, which 
in respect of all these, &comes a local law The usage may be still in course 
of growth, it may require evidence for its support in each case, but m the 
result it IS enough, if it appears to bo so well Imown and acquiesced m, that it 
may reasonably be presumed to have been an ingredient tacitly imported by 


(1) Marquis of Anglesey v Lord Mother 
Ion 10 M & W, 235 , and Taylor, Ev. § 
320 Roscoe N P Ev, 8S, as to mano- 
rial rights see note to s 42 fosi 

(,2) Jones v Wtlbams 2 M & W , 326 
fier Parker B , Taylor, Ev, 309, 310, 


see a 11 anfe 

(3 1 l/ar>am Bihj % Shoth Mahomed 
/bro/iiin 2a („ L J, 306, SC 48 I A, 
561 


(4) 1 Smith L Cas 9th Ed 581 582 

(5) Meier \ Desser 16 C B I' S, 
660 Indian Contract Act s 1 

(6) Roscoe N P Ev,. 24. 25 and cases 
there cited 

(7) Ifaeienste v Dunlop 3 Vfacq H 
L Cas 22 Cunningham \ faublanque 6 
I. i P 44 , but see s 49 post 

(8) Volkart Bros v Veltctelu Nadan 
11 M 465 (1887; 
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the parties into their contract.”(l) The usage must be shown to bo certam(2), 
and reasonable(3), and so universally acquiesced in(4) that everybody in the 
particular trade knows it, or might toow it, if he took the pains to enquire (5) 

If efiect IS to be gn en it, it must not be inconsistent with the provisions of 
the Contract Act(6) or repugnant to, or inconsistent with, the express terms of 
the contract made between the patties (7) 

I ^ 14. Facts showing the existence of any state of mind — suchifacts 
1 as intention, knowledge, good faith, negligence, rashness, iH-^illtes'tcnfeot 
or good-will towards any particular person, or showing the exis- Wtate oi 
tence of any state of body or bodily feeling — are relevant, when r/Sody'^or 
the existence of any such state of mind, or body, or bodily feel- bodily^’ ° 
ing, is in issue or relevant. feeling 

Explanation 1. — A fact relevant as showing the existence of 
a relevant state ot mind must show that the state of mmd exists 
not generally, but m reference to the particular matter in ques- 
tion. 

Explanation 2. — But where, upon the trial of a person 
accused of an offence, the previous commission by the accused of 
an offence is relevant within the meaning of this section, the pre- 
vious conviction of such person shall also be a relevant fact (8) 


lUu4traltona 

(o) A ja aecuaed of receiving etolea gooda, knoiviog tbem to be atolen. it la i>rored 
that he tias m possesaion of a particular stolen article 

The fact that, at the same tiinc(9), he naa in possession of many other stolen nrticles 
is relevant, as tending to show that he knew each and all of the articles, of 
which he iiaa in possession, to be stolen (10) 


to }u(}gomohuii Chest v Mamckchand, 
? Moo Ind App, 2S3 il859) , s c, 4 
W R (p C ) 8 , per Sir J Coleridge 
cited and applied in Palakdhart Roi \ 
Manners 23 C 179, 183 (1895) [usage m 
landholder s estate] 

(2) Volkart Bros v I'elteielu Nadaii, 
n M 462 466 ante 

(3) Arafa Nasak \ Narsi Kesha'.it 4 
Co. 8 Bom H C R (A C ) 19 (1871) , 
Ransordas Bhogilal v Keeristng Mohanlal 
1 Bom H C R 231 (1863) , Volkarl 
Bros \ I’etteielu Nadan 11 M 462 466, 
onfe 

(4) See Mackenzie Lioll v Chamreo 
Singh 16 C 702 (1889) , Volkart Bros 
V I’etteiclu Nadan 11 M 462 466, 
ante 

(5) yolkart Bros v yetlereht NaJan 
M M 461 462 Plaice v Alleock, A F 
& F (1074) per Willes J Foxal i In 
lernofiojioJ Land Credit Co, 16 L I X 
S, 637 

(6) Act IX of l<«72 , s 1 see MoJhab 
Chander \ Kaicoomar Das, 14 B L R 

(1874) 

(7) Volkart Bros \ Veilnflu NaJan 


11 M 461 / 0 .Smith V Lndho (jliello 

17 0 129 (1892) see note to s 29 pro 
Mso 5 pest 

(8) These explanations were suhstitu 
ted for (be original explanation to s 14 b> 
Act III of 1891 s 1 U) see also Cr 
Pr Code s 310 (Act V of 1893) , and 
R \ Atsba Kuntar 1 C \\ X 146 
(1897) , la nbicb tbc alterations etfecled 
in this section and in s 54 are discussed 

(9) See 34 & 35 Vic c 112 s 19 
R \ Drage 14 Cox 85 R \ Carter 12 
0 B D 522 

(10) According to English law such r\i 

dcnce of intention m the case of indict 
ments for receiiing stolen goods is ad 
missible onl\ subject to certain limitations 
see Steph Dig \rt !1 34a.JS\ic c 
112 s 19 Roseoe Cr I ' I2th Fd 84 
”78 "8S and cases there cited This 

illustntion makes no reseriation as to 
owner-hip or time so that though the 
stolen prepens belonged to other person 
than the prosecutor and without reference 
to the lapse of time since it was stolen 
esidencr of its possession mav under the 
\ct be gises against the accu<ed, its weight 
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It must be pro\ed that the ngbt or custom shown to have been exercised 
on some particular occasion is the same with the nght or custom which has to 
be pro\ed In England the costom of one manor is not admissible to prove 
the instance of another unless some connection can be shown between them, as, 
for mstance, that the custom in question is a particular mcident of the general 
tenure which is proved to be common to the two manors (1) So also where 
evidence of a nght exercised in a particular locality was given, it was said 
“ Ownership may be proved by proof of possession, and that can be shown by 
acts of enjovment of the land itself , but it is impossible m the nature of things 
to confine the evidence to the very precise spot on which the alleged trespass 
may have been committed evidence may be given of acts done on other parts, 
provided there is such a common character of locality between those parts and 
the spot m question as would raise a reasonable inference that the place in dis 
pute belonged to the plaintiff if the other parts did It has been said in the 
course of argument that the defendant had no interest to dispute the acts of 
ownership not opposite his own land but the ground on which such acts are 
admissible is not the acquiescence of any partv , they are admissible of them 
selies propno itgore, for they tend to prove that he who does them is owner 
of the soil , though if they are done m the absence of all persons interested 
to dispute them, they are of less weight, — that observation applies only to the 
effect of the evidence *’(2) See notes to s 42, post The fact that a custom 
was not pleaded in litigations between members of the community where it 
might have been pleaded is relevant evidence, ana tho question of its relevancy 
IS not affected by the circumstance that some of those suits were still pending 
m Courts at the time of the trial (3) 

U«age ot It has been said “ that these words are to be imderstood as referring to a 

irade particular usage to be established bv evidence and perfectly distinct from that 
general custom of merchants, which is the umversal established law of the land, 
which IS to be collected from decisions, legal principles and analogies not from 
evidence tv pats ”(4) Thus evidence of general custom is not admitted to con* 
tiadict the law merchant A custom or usage of trade must m all cases be con- 
sistent with law (6) That law has howe\er been gradually developed bv 
judicial decisions, ratifymg the usage of merchants m the different depart* 
ments of trade , where a general usage has been judicially ascertained and es- 


"been acted upon, and 1101 . by evidence oi opimon only fT) \3sage of trade may 
be proved by multiplying instances of usage of different merchants if it appears 
to be the same as that of other merchants (8) tVith reference to the evidence 
necessary to support an alleged usage the Privy Council said that “ there 
needs not either .1 c . 1 custom which 

in respect of all be still m course 

of growth , it n: ^ ^ ^ case , but in the 

result it 18 enough, if it appears to be so well Imown and acqmesced m, that it 
may reasonably be presumed to have been an ingredient tacitly imported by 


(1) Varguts of Avglcfey v Lord Huther 
Ion 10 M & W 235 , and Taylor Ev § 
320 Roscoe. N P Ev SS as to mano 
nal rights see note to f 42 post 

(2) Jones V li'illiams 2 M & W 326 

per Parker B Taylor Ev 309 310, 

see $ II ante 

(o Mar am Oh v Shati Mahomed 
Ibrahtm 2S ( L J 306 S C 48 I A. 
561 


(4) 1 Smith L Cas 9th Ed 581 582 

(5) Meyer v Dcsser 16 C B N S» 
660 Indian Contract Act 5 1 

(6) Roscoe N P Ev 24 25 and case* 
there cited 

(7) Mackeii >e v Dunlop 3 Macq H 
L Cas 22 Cnnnxngham \ Faublanq\ e ° 
L & P 44 but see s 49 post 

(8) Volkart Bros i Velletcia Nadan 
11 JI 465 (1S87J 
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the parties into their contract "(1) The usage must be shown to bo certain{2), 
and iea«onable(3), and so umver«allj ac^mesced ui(4) that everybody in the 
particular trade knows it, or might Imow it, if he took the pains to enquire (5J 
If effect is to be gi\en it, it must not be mconsistent with the provisions of 
the Contract Act(6) or repugnant to, or inconsistent with, the express terms of 
the contract made between the parties (7) 

I 14 Facts showing the existence of any state of mmd— suchjFacis 
I as intention, knowledge, good faith, negligence, rashness, dl-wiUle^°s'tenfe oi 
or good-will towards any particular person, or showing the exis- Wtate of 
tence of any state of body or bodily feeling— are relevant, when 
the existence of any such state of mmd, or body, or bodily feci- tomiy 
iDg, IS in issue or relevant reeling 

I Explanation 1. — A fact relevant as showing the existence of 
' a relevant state of mmd must show that the state of mmd exists 
not generall} , but m reference to the particular matter in ques- 
tion. 

Explanation 2— But where, upon the trial of a person 
j accused of an offence, the previous commission by the accused of 
! an offence is relevant within the meaning of this section, the pre- 
I vious conviction of such person shall also be a relevant fact (8) 


lUiulratiotu 

(o) A u accused of receiving stolen goods, knowing them to be stolen. It u proved 
that he was in possession of a particular stolen article 

The fact that, at the same timc(O), he was m possession of many other stolen imcles 
IS relevant, as tending to show that he knew each and all of the articles, of 
which he was in possession, to be 8tolen.(10) 


<1) Jtiggomohun Chose \ Hanichcha 'd 
7 Moo Ind App 2S2 (1859) s c 4 

W R (p C ; 8 fer Sir J Coleridge 
eued and applied in Palakdhan Xoi v 
Mannert 23 C 179 183 (1895) [usage in 
landholders estate] 

(2) I olkart Bros \ Vetleielu Nadan 
11 M 462 466 ante 

(3) Araf-a Naiak \ Nartt heshavjt A 
Co 8 Bom H C R (A C) 19 (1871) , 
Rantordas Bhog lal \ Keeris>ng Jlfohoiifol 

I Bom H C R 231 (1863) Volkart 

Bros V Vettnelu Nadan 11 M 463 466, 

(4) See Mackenzie Lyall v Chamroo 
Cingh 16 C 703 (1889) Volkart Bros 
V leifetf/u Nadan 11 M 463 466 
ante 

(5) Volkart Bros v letieielit Radan 

II M 461 462 Plaice v Allcock 4 F 

« F (1074) fer Willes J Focal > In 

Jernai onal Land Credit Co 16 L ) N 

5 637 

(6) Act I\ of 1872 s 1 see Madhab 
Chandcr \ i?o;roe>«ar Das 14 B L R 
76 (1874) 

^7) Volkart Bros v Vetietelu Kadan 


11 M 461 JO Smith V Liidha kilella 
17 B 129 (1892) jee note to s 29 pro 
MSO S post 

(8) These Cxplanat ons were substitu 
led for the original explanation to s 14 b> 
Act III of 1891 s 1 111 sec also Cr 
Pr Code s 310 (Act V of 1S93) and 
R \ A aha fCmioi' 1 C V, A V46 
(1897) m which the alterations effected 
in this section and in s 54 are discussed 

(9) See 34 & 35 \ ic c 112 s 19 
R y Drape 14 Cox SS R \ Corfer 12 
0 B D 522 

(10) According to English law such c\i 

dence of intention in the ease of indict 
Dients for receding stolen goods is ad 
miss ble onl> subject to certain limitations 
see Steph Dg Art H 34 1 35 \ic. c 
112 s 19 Roscoe Cr Es 12ih Ed 84 
"78 788 and cases there cited This 

illustration makes no reserxation as to 
ownership or time so that though the 
stolen properts belonged to other person 
than the prosecutor and without reference 
to the lapse of time since it was stoirn, 
eiidencc of its possession mav under the 
Act be Etxeo against the accused . its weight 
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(6) A la accused of fraudulently delirenng to another person a counterfeit coin i\hicb 
at the time when he delivered it he knew to be counterfeit. 

The fact that at the tunc of its dehven ^ «as possessed of a number of other pieces 
of counterfeit com is relevant (1) 

The fact that A had been previousU convicted of delivering to another person as 
genuine a counterfeit com Lnomng it to be counterfeit is relevant (2) 

(e) A sues Ji for damage done b\ a dog of 2) a which £ knew to be ferocious. 

The facts that the dog had prcnonsly bitten V Y and Z and that tbev had made 
complaints to B are relevant (3) 

(<f) The question is v. hether A the acceptor of a bill of exchange knew that the name 
oi the payee was fictitious 

The tact that A had accepted other bills clraivn m the same manner before they could 
have been transmitted to him by the payee, if the payee had been a real person 
13 relevant as showing that A knew that the payee i\as a fictitious per80iL(4) 

(e} A IS accused of defaming It bv pubbsbmg an imputation mtended to harm the repu 
tation of B 

The fact of previous pUhheations b\ A respectmg B showing ill will on the part of A 
towards B is relevant as provmg A » lutention to harm B a reputation by the 
particular puhhcation m qnestion 


in each case hems leit to the discretion 
of the Court Norton Ev, 133 tee Penal 
Code 8 411 and s 31 illust (d)asd8 114 
illust (a) post R V Cassy Mvt 3 W R 
Cr 10 (186S) R v Noratn Baedee 5 
\\ R Cr 3 (186d) R v Motet /oMo 5 
W R Cr d6 (15d6) , the test of a cor 
rect presumption of guilt in a prisoner 
not being able to account for the property 
on his premises is dependent on the fact 
whether the surrounding circumstances 
of the case realty and properly raise such 
a presumption Re ^feer Far Ah 13 W 
R Cr 70 71 (1870) R v Samntddn 
IS W R Cr 25 (1872) see Wigmore 
Ev § 324 

(1) See R V Nar Mahomed 8 B 223 
(1883) R V Vasiram 16 B 414 (ISP’) 
This illustration speaks only of posses 
810)1 but it IS only a single illustratioii of 
the knowledge spoken of in the section 
Evidence of other uttenngs would be 
equally receivable under the section to 
establish guilty knowledge Norton Ev 
134 R V WhjtUy 2 Leach 986 cited in 
R V Fajiram Blake v Alb on Ltfe As- 
jiranee Soetety 4 C P D 102 R v 
Greet 3 C. & K 204 In England it is 
now well settled that evidence of uttenng 
counterfeit com on other occasions than 
that charged is evidence to show guilty 
knowledge Roscoe Cr Ev., 13th Ed 83 
84 and that uttermgs after that for which 
the indictment is laid may be given in 
evidence for this purpose as well as those 
wh eh take place before R v Foster 24 
L J M C 134 , see s IS illost (c) 
proof of the pnsoners eonduet (as for ex 
ample that he passed by different names) 
IS clearly admissible R \ TattersaU 2 


Leach 984 R v Pkxlhps I lew C C 
10» Roscoe Cr Ev 12th Ed 8’ 83 
V $ 8 ante In the case of forged instru 
meats similar evidence of possession and 
uttenng has been constantly admitted in 
England (v post) But whether evi 
dence is admissible of uttering other 
forged instruments where these ere utter 
ed s bsegxently to that with which the 
prisoner is charged seems to some extent 
doubtful Roscoe Cr £v 12th Ed 82 
84 (v post) See Penal Code ss 239 
241 471 463 477 passtm and see s 21 

illust («) post R V Ktsto Soonder 2 
W R Cr S (1865) fcounterfeit seals and 
forged documents] Wigmore Ev § 309 

(’) This llluslrat on was substituted for 
the original III isiratton (h) to s 14 by Act 
Ilf of 1891 s 1 (2) 

(3) See Thomas v Morgan 2 C M & 
R 496 Jtdge v Cox 1 Starkie 28S , 
Htdson V Robert 6 Ex 697 Cox v 
Birbxdge 13 C B N S 430 Roscoe N 
P Ev 748 In the case of wild and 
naturally ferocious animals such as hons 
tigers monkeys etc it is not necessary 
to prove sexenter' \e that the defendant 
knew and was well aware that the animals 
were ferocious dangerous or misch evous 
as the case may be knowledge will be 
presumed {May v Bxirdett 9 Q B 112) 
But in the case of dogs horses and other 
domestic auunals 'scienter must be 
proved in order to entitle the plaintiff to 
damages The law Relating to Dogs by 
F Lupton 1888 PP 4 7 c/ also Penal 
Code s 289 Norton Ev 134 

(4) This is the case of Gibson v Hunter, 

2 H BI 288 Roscoe N P Ev 8S, 
Taylor Ev ! 338 
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The facts that there was no previoua qaanel between A and B, and that ^4 repeated 
the matter complained of as he heard it, are rclerant, as showing that A did 
not mtend to harm the reputation oC B (1) 

(/) A is sued bj B for fraudulently representing to B that O was solrent, whereby B 
being mduced to trust C, who was insolvent, suffered loss 

The fact that, at the tune when A represented C to be solvent, C was supposed to be 
solvent by hia neighbours and by persons dealmg with him is relevant as 
showing that A made the representation in good faith.(3) 

(j) -1 IS sued by B for the price of work done by B, upon ft house of which A is owner 
by the order of C, a contractor A'a defence is that B t contract was with C 

The fact that A paid C for the work in question is relevant, as provmg that A did, 
in good faith, make over to C the management of the work in question, so that 
C was m & position to contract with B on O a own account and not as agent 
for A (3) 


(1) l^ot only IS the publication of other 
libels eiidence but the mode of their 
publication to show quo an\mo they were 
published (see Bond v Douglas 7 C &. P 
626, vhere libellous handbills were earned 
backwards and forwards before the plain 
tiffs door) As the existence of previous 
ill feeling throws light upon the animus 
with ubich the libel was published so does 
the absence of previous quarrel or the 
fact that the accused merely repeated what 
he had heard, afford evidence of the ab 
senee of malicious intention But in cutl 
suits this will only be receiiable in miti 
gation of damages (v ante) Norton Ev 
135, see Pearson v Le ifaitre 5 M &. 
Gr 700 and cases collected in Roscoe N 
P Ev 864 , and Cr Ev 13th Ed S79 
Ta>!or Ev, S 340, Sec Kail husrn Korojt 
V Jehangtr Byramji 14 B, 533 (1890) 

(2) Here the gist of the action is 
fraud (see Pasley v Freeman 2 Smith L 
C 74) Bona fides tnaj necessarily a) 
ways be giNcn in evidence for where there 
is bona fides there can be no fraudulent 
intent Sliresisbury v Blount 2 M & G 
47S Roscoe N P Ev 833 the illustra 
tion IS an example Norton E> 136 In 
a case for a false representation of the 
sohenev of A D whereby the plaintiffs 
trusted him with goods their declarations 
at the time that they trusted him tn 
consequence of the representation are ad 
missible in evidence for them Ftlloacs 

V I('i//iJmron 1 M A AI 306 and see 
Vaeler \ Cocks ib. 333 The case on 
which the illustr-ition is based is Sheen 

V Bumpstead 2 H A C 193 in which 
Coekburn C J , said ‘ ith regard to the 
question put to the oiher witnesses 
respecting the general reputation of II' for 
trustworthiness as a tradesman, I think it 
al*o admissible It was importart to as 
certain the state of mind of the defendant 
at (he time he made the presertaiion com 
plained of and that could only be shown 
b\ inference A plaintiff mas not be 
able to bring hone to the defendants b% 
direct and positue eiidence a knowledge 

W, LE 


of the falsehood of his representation , 
the plaintiff may, however prove certain 
facts which necessarily lead to that in 
fercncc Now suppose the plaintiff bad 
called every tradesman in the town to 
say not only that IV was insohent, but 
that bis insolvency was notorious would 
It not have been a fair and obvious re^ 
mark to the jury that the defendant must 
have known what was the common know 
ledge of every other tradesman ? On the 
other hand if after the plaintiff has esta 
blisbed a pnmfi facte case against the de- 
fendant the latter colls a number of trades 
men who have bad dealings with IV and 
they say that at the time the defendant 
made the representation they believed that 
It was perfectly solvent is not that strong 
evidence— morally at least— from which 
the jury may infer that what was the 
common optnioa of tradesmen in the 
neighbourhood was shared by the defend 
ant and that in making the representa 
tion he acted in good faith f ’ And sec 
Barroat V Hem Chunder Lahim (1903) 
35 C 495 

(3) This IS the case of Certsh v Char 
her 1 C B 13 "The evidence was 
material and was properly admitted It 
intended to show that the defendant was 
not seeking to evade payment for goods 
ordered for his benefit but that he had 
actually patd the person with whom alone 
he bad contracted It show el that the 
defendant conducted himself 1 Ke a partv 
who wras dealing with 'C as a priPcipal 
and not as an agent ' per Maiile J i5 
' A considerable body of ev d*nce hal 
been given by the plaintiff to show that 
*C’ interfered in the mvutr a< ihc de 
fendant*a agent which this e dence went 
directly to negative ' prr Cresvwcll } 
•b * la an action for goods sol 1 an I <1» 
livered a general form of defmee ii ‘I 
am liable to pav another person tr } (.j 
«uch eases the jury usually cop-e« •, ft, 
concluson that the defcrdirt »»"i f 
keep the goods withou* payf-y f < fU— 
Utr therefore it was rutoful f r fbe 
12 
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(X) A is accused of the disttonest misappropriation of property which he hid found, 
and the question la whether, when he appropnat^ it, he helieved in good faith that the real 
owner could not be found 

The fact that public notice of the loss of the property had been given in the phce where 
A was(l] 18 relevant, as showing that A did not in good faith believe that 
the real owner of the property could not be found 
The fact that A knew, or had reason to believe that the notice was given fraudulently 
by C who heard of the loss of the property, and wished to set up a false claim 
to it, 13 relevant, as showing tbit the fact that d knew of the notice did not 
disprove A'a good faith (2) 

(») A 18 charged with ehootmg at B with intent to kill him In order to show intent, 
the fact of A'a having previon«ly ^bot at B may be proved (3) 

(t) A is charged with sending threatening letters to B Tbreitening letters previously 
sent by 4 to £ may he proved, as ehowmg the intention of the letters (4) 

(l) The question la whether A has been gnilty of cruelty towards B his wife 
Expressions of their feeling towards each other shortly before or after the alleged 

cruelty, are relevant lact%(5) 

(f) The question js, whether A'a death was caused hy poison 
Statements made by A during his illness as to his syroptoms are relevant facts (6) 

(m) The question is, what was the state of 4 s bcilth at the tune when an assurance 
on his life was effected 

Statements made by A as to the state of his health at or near the tune m question are 
relevant facts.(7) 

(tt) 4 sues B for neghgence in providing him with a carnage for hire not reasonably fit 
for use, whereby A was injured. 

The fact that S a attention was drawn on other occasions to the defect of that parti 
cular carnage, is relevant. 


defendant to show the bona fidta of his 
defence by proving paymeot to such third 
person and that was the efiect of the 
evidence in question par Erie J ih 

(11 ‘ And in such a manner (bat 4 
knew or probably might have known of 
It Stepb Dig Art 11 lUust 0) Sre 
also Norton Ev 137, some evidence 
should be given that the notice was withm 
his knowledge 

(2) In the instances given iq the illns 
tration the first is to negative good faith 
the second to rebut the presumption of 
tnala jidei raised by the first see Penal 
Code s 403, Expl (2) Norton Ev 
136 137 Roscoe Cr Ev 13th Ed 549 
R V Thurb: rn 1 Den C C R 387 18 
I J M C. 140 in which and in the 
judgment of Parke B the whole law 
with reference to larccni of goods found 
IS considered 

(3) This tllnslratian which is taken 
from the case of R v yekf R & R 531 
IS in principle like illust (o) Post the 
difference between the two diustratioiis 
IS that this illustration is a case of shoot 
ing with intent to kill while lUust (o) is 

f murder outright In f? v f-'ote the 
pr soner was ind cted for maliciously 
shooting at the prosecutor Fvidence 
wi>. fciven that the prisoner fired it fthe 


prosecutor twice during the day In the 
course of the trial it was objected that 
the prosecutor ought not to give evi 
denee of two distinct felonies but Btir 
rough I I eld that it vvas admissible on 
the ground that the counsel for the 
prisoner by his cross examination of the 
prosecutor had endeavoured to show that 
the gun might have gone off by accident 
that the second firing was evidence to 
show that the first was wilful and to fc 
move the doubt if any existed in the 
minds of the jury see Roscoe Cc E'' 
I3th Ed 83 Norton Ev, J37 

(4) See R V Robinson East P C 
1110 in which previous letters sent by 
the prisoner were read iit evidence as they 
served to explain the letter on which he 
was indicted 

(5) See Taylor Ev s 582 This atid 
the two following illustrations relate lo 
feelings the first to mental feelings oi 

lU will ” or goodwill ’ the two last ic 
bodily feelings (v text post) 

(€) See R V Closter 16 Cox 471, K 
V Johnson 2 C & K 354 

(7) See Aveson v Kmna rd 6 East 
188 R V Nicholas 2 C & K 246. 2 
Cox C C, 136 R V Cnttridge P C & 
P 471 
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The fact that 2} t^as habitually negligent about the carriages which he let to hire , 
is irrelerant (I) 

(o) A 13 tried for the murder of B by intentionally shooting him dead. 

The fact that A on other occasions, shot at B is relevant, as showing his intention to 
shoot B. 

The fact that ^ was in the habit of shooting at people with intent to murder them h 
irrelevant 

(p) A IS tried for a crime 

The fact that he said something indicating an intention to commit that particular 
crime, is relevant 

The fact that he said something indicating a general disposition to commit crimes ol 
that class, is irrelevant 


Principle. — If the enstcnce of a mental or bodily state or bodily feeling 
is, as 13 assumed by the section, in issue or relevant, it is clear that facts from 
winch the existence of such mental or bodily state or bodily feeling may be 
inferred arc also relevant The second Explanation is merely a particiriar appli* 
cat ' ’ ’ ’ ’ * body of the section The rejection 

of ’ rests on the ground that the coUa* 

ter 13 any connection with the factum 

prohandum 


g 3 ("Fael'’) 

8 3 (“ ") 


e 21 . «I ( 2 ) (“Admusim confftini; ef iMe~ 
menl$ of extsitnte of ♦fof« of tnmd or My ’’) 
ss 102 , 106 . Ill (Burden o/proo/) 


Steph Dig, Art II and Note VI , Taylor, Ev . 5| 6S0— 5SC, 150. ICO, 612, lOM, 16CC 
340—347, 188 .rhipsoD.Ev ,5(h Ed . 50.69,130 — 143 iLiodley, rirtnerahip, 530 . Chitty's 
Equity Index. 4th Ed ,“ Notice ”, Brett’sLeaduig Otsesin Equity, Sod Ed ,300 « Bo8eoc< 
N P Et , 033— 635, 847— 835, 730 e» «j , Norton. Ev . 131— 140 . Swift. Ev. Ill, Cun 
ningbam, Ev , 117, 110 Pollock's Law of Fraud tnlndu (1804)44, 45, 01> 03, CO, 76, 77 , 
First Report of the Select Committee, 31st March 1871 . Hoscoe, Cr Ev , 13th Ed , 79—83 , 
Lmdley s Company I,aw, fith Ed , 432, 433 , Bevan's Principles of the Law of Negligence 
(1889), Cr Pr Code.s 310, Contract Act.8 17,Be8t.£v.p 8U, §|353, 433 , \WUs. Ev , 
2nd Ed , 73—73 , Wigmore, Ev . §| 309 —370, 5S1. COS— OCI. 1902, 1903 


COMMENTARY. 


Facts, it has been seen, arc either ph)®ical or p^jcholecjicU , the former smtes of 
being the subject of perception by the sen'ic', and the latter the subject of con mind or 
sciousncss\^ A person raav testify to his own intent But if bis act® and ot toda 
conduct are slioavn to be at aannncc and inconsistent with tlio intent he swears o*" *’"011) 
to, hi3 own testiiiioin m lus own favour would ordmanh obtain \erv little 
credit (3) Of facts which cannot be pcrceuod by tlic senses, intention, fraud 
good faith aud knowledge arc examples (4) But u man’s mteution is a muter 
of fact capable of proof The state of a man’s mind la as mucli a fnt as the 
state of hi3 digestion It is true that it is ver\ clifTicult to proao whit the state 
of a mail’s mind at a paticidm time is but if it can be ascertained it is a-, 
much a fact ns anj thing cl«e (5) The latter rlaas of facts h iwe\er are in 
capable of direct proof by the testimom of witnei^'es, tlieir exi'ten'-e can aiila 
be asrertaaned either bv the confession of the jiartv whoso mini h th-ur 


11) This ind the two following illustra 
lions refer lo the 1 xplanation illust («) 
illustrates ncshsctice ’ as well lUust 
(o) should be read in eonjunemn with 
illu«t til ante \ text fosl 

12) \ am. s 3 ilUist ((f) 

(3) W Ignore, Cx , § JSl 


l4l i . J irst Kn,rt ot the Se'ect Cosi- 
mittce ll»t March 1®*1 C"t ' Puiit v, 
4” C 6"1 (I r s c 114 C \\ N, ;PJ 
I'l r t rgton \ Fi .rawnv 29 Ch D, 
\ll> ,11 t«^ l r.ef D we“ L. J tre 

I 11 ik> L w 01 Tr.jd in Ind a. p 61 
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or by presumptive inference from ph 3 ^cal facts (I) It has been debated 
Tvhether the “ opimon rule ” excludes testimony to another person’s state o( 
mind (2) But it mav be safely and m general said that a witnesa must speak 
to facts and let the inference from those facts be drawn bj the Court or jury (3) 
This section is in accordance witb the prmciple laid down m numerous cases{4) 
that, to explain states of mind, evidence is admissible, though it does not other- 
wise bear upon the issue to be tried As regards this pnnciple there is no 
difierence between Civil and Cnmmal cases (5) The present section makes 
general provision for the subject, and the next section is a special application 
of the rme contained m the present one The subject of the existence of states 
of mind 13 one of the most important topics with which judicial enquiries ate 
concerned , in Criminal cases they are the mam consideration , and in Civil 
instance, where there is a question 
The present section is framed to 
es or the time within which the fact 
nditioQ, must have occurred The 
only point for the Court to consider, in deciding upon the admissibilitv of evi 
deuce under this section, is whether the fact can be said to slioii the existence of 
the state of mind or bodj under investigation (6) The same considerations 
will, it IS apprehended, determine the question of the admissibility of facts 
suhsejucHt to the fact m issue to prove intent and other like questions (7) So 
also, though the collateral facts sought to be proved should not be so remote m 


(1) See Batmakand Ram v Chamom 
Ram 22 C 391, 406 (1894) Cproof of 
intention need not be direct it will be 
enough if it is proved like any other fact 
(and the existence of intention is a fact) 
b) the evidence of conduct and surround 
IC 2 circumstances ] The Deputy Remem 
braneer v haruna Baistob , 22 C 164 
1/4 (1894) , R V Rhulten Ram 2 W 
R Cf 63 (186S) , R v BeUaree 3 W 
R Cr 2i 24 27 (1865) Cexclamalions 
as evidence of guilty intention conduct 
of pnsonerj Re Meer J'or AU 13 VV R 
Cr 71 (1870) [it] R V Rooknt kani 
3 W R Cf 58 (1865) [province of jury 
to judge of intention] R v Caokaol Bow- 
ree 5 V\ R Cr 33 38 (1866) [to some 
degree of course the intentions of parties 
to a wrongful act must be judged of by the 
ev ent] R v Cora Cl and 5 \\ R- Cr , 
45 46 (1866) [presumption of intention 

must depend upon the facts of each parti 
eular case], R v Shuruffooddeen 13 W 
R. Cr 26 (1870) [a guilty knowledge is 
no necessarily a thing on which direct 
evidence can be afforded It is a matter 
of conscience and connected with the 


7 C &. P 318 (lustful intent) , R \ Bholi 
23 A. 124 (1900), cited in notes to s 106 
[Assembl ng for the purpose of commit 
ting dacoiO evidence of intention] 
R \ Papa Sam 23 159 (1899), Deputy 

Legal Roi embraneer v Kanina Baietobt 
supra [cbtaining girls for prostitution, evi 
dence of intent] and as to declarations 
as proof of intention see R y Petekerini 


7 Cox C C 79 As to burden cf proof 
tec s$ 102 105 106 pott 

(2) Wigmore Ev f| 1962 1963 The 
answer to the objection m $ 661 seems to 
be that in sucb case the witness is subnut 
ling his inference to the jurj Because 
the jur> have themselves to draw the in 
ference that is no reason vvhj the witness 
should be allowed to do so As to the 
different meanings of • belief” or ‘im 
pression as sigtufjmg the degree of post 
Uveness of original obtenotion or reeolUc 
hot (in which case there is no legal ob 
jectioa) or lack cf actual personal obser 
xaUon (in which case the evidence is 
excluded) see ib 658 

(3) Swift Ev 111 A witness must 
swear to facts within his knowledge and 
recollecboR and cannot swear to mere 
matters of belief 

(4) See judgment of Williams in R 
V Richardson 2 F A F 346 

(5) Blake \ Albion Life Assurance Sc- 
ctely 4 C P D 102 

(6) Cunningham Ev 117 

(7) Thus according to English law on 
charges fo- uttering counterfeit com 
uttenngs after that for which the ladict 
ment is laid may be given in evidence, 
but the point is doubtful m the case of 
forged instruments and in the case of false 
pretences it is still doubtful whether pre- 
tences made subsequently to the one charg 
ed are admissible but it seems both on 
author>t> and on principle that they are 
not as It is possible the guilty intention 
ntaj not have arisen until after the acts 
upon which the charge is founded Ros- 
coe Cf Ev 94 
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r _ r « yet euch remote* 
• ■ nee only (1) But 

. eccssary, as in an 

action for an injunction to restrain the nse of a trade mack where the defendant’s 
goods were (on the face of them and having regard to the surrounding circum- 
stances) plainly calculated to deceive Here the defendant was taken to havo 
intended the reasonable and natural consequences of his own acts (2) In the 
next case cited the appellant was convicted under s 209, Indian Penal Code 
of having made fal«e claims in three suits brought against certain persons 
Twoo1 ’ ’ ’ ’ ecuted and convicted 

for bn Held, that evidence 

lelatin^^ ^ ^ cified m the charges 

were properly admitted under this and the next "Section for the purpo e of 
"bowing tlie ill will or eninitv of the apj^iellant towards defendants, m those 
suits as a hodj, but the evidence relating to suits brought b} other persons, 
when no ca«e of a conspiraej between them and the appellant was alleged or 
established, was inadmis'ible (3) 

The mental and physical conditions of a person mai be proi ed either by 
that person speaking directlj to his o«« feelings raotucs intentions, and the 
like, or by the evidence of another person detailing facts from which the given 
condition may be inferred but such other person ma\ not m general testifv 


defendant himself was called and was asked in chief, “ Had you any other 
object in \iew, in taking proceedings, than to further the ends of jii-tice * ” The 
question was admitted (5) And in cases of obtaining goods on fabe pretences, 
tlie prosecutor is constantly asked, not only m cross examination but in chief 
with what motive, or for what reasons, or on what impression he parted with 
the goods (G) So on a question of domicile, A may state what his intention 
was m residing in a particular place (7) In a suit by a house agent against 
the former owner of a house in which the question was whether the former 
was entitled to receive from the latter ’ ' ’ ^ 

the «ale of the house through bis iQt< 

to ascertain whether anj acts of the ^ ^ 

sale, put the following question to the purchaser — “ Would \ ou, if \ ou h id 
not gone to the phmtifi s office and got the card (a card to \iew the premi«c« 
with terms of sale written bv the plamtifi’s clerk on the back), ha\e purcha'pd 
the house ? ’ and oierruliiig an objection, received his answer which was, I 
should think not ”{8) But it is obvious that in raanv cases such evidence mii 


(1) R V Whtley 2 Leach, C C 983, 
cited m R \ Vajtram 16 B ■431 (1892), 

True It IS that the more detached ibe 
preMOiis litterings are m point of time 
the less relation they tull bear to the parti 
ciilar ultering stated in the indictnicat, 
and when they are so distant the only 
Que'tion that can be made is whether they 
are sufficient to warrant the jury m makins 
an> inference from them as lo the trinity 
knowledge of the prisoners but it would 
not render the eiidence inadmissible ‘ ftr 
Lord Ellenborough Set also fer Lord 
Blackburn in \ Franas 12 Cox C C, 
612 614 

(2) Aimna letl Stro i.:et \ laxala 
Prasol (190S1 35 C 311 Sa^lehmtr \ 
4fPof/iriaru Ce (1897) 1 Ch . £93 


(3) Raghunath Lai \ £iit/’ 22 C \V V 
494 8 c 19 Cr L J 776 

(4) See Phipson Ev 5th Ed SO 51 , 
Cuaniagbam Ei 117. but as to the opin 
ion of experts see s 45 fast \ ante, 
^\lgmo^e E\ 581 1962—1963 

(5) Hatdjitek \ Coleman 1 F 4 F 
531 

(6) Hard^tck v Coleman 1 F 4 F 
531 tele and see R v Hc^gll 1 Dear 
C 315 R \ Dale 7 C 4 P 3'2 

(7) n dson \ II itson L R 2 P 4 D 
43S 444 

<8) UflBfell \ Cltmintj L R 9 C P, 
119 In a suit b) 4 apa -st B fc' gcodi 
*old and deli'cred in which B p’eadod 
that the debt beca— e due frea hia jc st’y 
with one C who was s il aliie, zzi the 


Proof of 
mental and 
conditions 
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not be tebflblc, and m other cases may not be had The mental and phrsical 
conditions of a person must then be proved by the evidence of other per«ons 
who ‘speak to the outward manifestations knoivn to them of states of mmd and 
bodv Such manifestations may be either by conduct, coQ\ ersation or cones* 
pondence (1) To prove mental and physical conditions “ all contemporaneous 
mamfestations of the gl^en condition, whether bj conduct, conversation, 
or correspondence, may bo gn cn m evidence as nart of the res gesla, it being 
for the Court or jury to consider whether thev are real or feigned Thus, 
the answers of patients to enqumes by medical men and others are evidence of 
their state of health, provided they arc confined to contemporaneous symp- 
toms, and are not m the nature of a narrati\e as to how, by whom, such symp- 
toms were caused (2) And if the condition of the patient before or after the 
time m is«ue be matenal, his declarations at such times as to his then present 
condition are equally receivable (3) J^ot onlj maj a party s own statements, 
but tho'e made to him by third persons (4) bo prD\ ed for the purpose of showing 
his state of mmd at a gii en time (5) Thus where the question was whether 
a person knew that he was msolvent at a certam time, his own statements im- 
plymg consciousneNS of the fact ns well as letters from third persons refusing 
to advance him money, were held to be admissible after the fact of his insol- 
vency had been pron^ independentlv (6) In addition to endeace of contem- 
poraneous manifestations of the given condition, collateral facts are adnutted 
to show the existence of a particular state of nund Acts unconnected with 
the act m question are frequentl} recenable to prove psvchological facts 
such as mtent (7) In order to show this, similar acts done b} the party are 
relevant, but similar acts are not relevant to prove the existence of the parti 
cular fact m issue, being inadmissible for this purpose tmder the rule by which 
s imil ar but uncoonect^ acts aro excluded (8) Thus when a man is on his 
trial for a specific crime, “luch as uttenng a forged note or com, or receiving an 
article of stolen propertj, the issue is whether ho is guilty of that specific act 
To admit therefore as endence against hun other mstances of a finii/ar nature 
clearly is to introduce collateral matter Tbi* cannot be with the object of 
inducing the Court to infer that becau«e the accused has committed a crime 
of a similar de'cription on other occasions, be is guilty on the present , but to 
establi'h the cnmmal intent and to anticipate the defence that he acted mno 
cently and without any ^uf7/y hwidedge, or that he bad no or motii-e 

to commit the act , and generall} to mterpret acts which, without the adnus 
Bioa of such collateral evidence, aro ambumous (9) In other words, the existence 


replication traversed tlie joint liability — 
Held, that with a iieir to pro\e Be sole 
liabilitj the witness who proved the gtnog 
of tbe order could oot be asked the ques 
tioR nicb iiboni did you deal' but that 
the proper enquii^ was as to the acts 
done Bonpeld v Smtth, 12 M & W, 
40» 

(1) See II nstti ' Taihani 7 A. d. E 
324 

(2) A-eson v Ainnaii 6 East 183 
K \ It tcholas 2 C. A K > 24A , /? t 
Closier 16 Cox 4/1, lUusts (0, (w) 

(3) R s Johnson 2 C. A K. 3S4 

(4) J ocher s Cocks 1 M AM 353, 
Lrurts > Rogers, I C 11 A R. 4S , W hart , 
I 254 

(.5) Phipson Ev Sth Ed, SO see 
Tajlor Ev IS 580—585 

(6) lb 39 Thomas v Connttl 4 M 
A IS 26r Vocher v Cocks IMAM, 
353 Colton V James, lb,, 273 


(7) Best E\ 255 

iS) See notes to s S ante ‘ SI hen 
there is a question whether a person said 
or did something the fact that he said 
or did something of the same sort on a 
different occasion maj be proved if it 
shows the existence on the occasion in 
question of any intention knowledge good 
or bad faith malice or other state of mind, 
or any state of body or bodily feeling the 
existence of which is in issue or is deemed 
to be relevant to the issue, but such 
acts or words may not be proved merely 
sa order to show that the person so act 
ing or speaking was likelj on the oeea 
$ion in question to act in a similar 
manner Steph Dig Art 11 and see 
note M lb 

(9) Roseoe Cr fv 13th Ed 79 Nor- 
ton Ev .131 R Y Cole, 1 Phillips Ev 
508, R V Richardson 2 F A F,. 343 . 
Stake V Albion Life Assurance Secietj,. 
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of the fact in issue must be nlways mdependetitlv established, and for this 
purpose e\idence of similar and unconnected acts is inadmissible* but when 
once the fact m issue is so established, such similar acts may bo given in evi- 
dence to proie the state of mind of the party bj whom it was done (I) Thus 
in a trial for forgerj, proof of similar transactions whicli arc not the subject 

' ‘ he forger} (2) , 

• that a certain 
ve the state of 

■ ^ connected that 

proof of one can be arn\ed at through evidence going to prove the others, the 
evidence is not on that account excluded (t) 

In i? V ili J T >japoonj ^^oodehaT{l}), Garth, C J , said “ Section 14 
seems to me to appl) to that class of cases which is discussed in Taylor on 
Evidence Gth Edition, sections 318 — 322 — that la to cases where a par 
ticular act is more or less criminal or culpable according to the state of mind or 
feeling of the person who doe-> it , as, for instance in actions of slander or false 
imprisonment, or malicious prosecution where malice si ore of the mam ingrc 
dients m the wrong which is charged evndcnrc I'* admissible to show that tlio 
defemlant was actuated b\ spite or enmit} against the plaintiff, or, again on 
a charge of uttering com evidence is admissible to show that the prisoner knew 
the com to he counterfeit, becau«e he had other similar coins m his possession, or 
had passed such com before or after the i»articular occasion which formed the 
subject of the charge The Illustrations to section U as well the authorities 
cited in Taylor, show with sufficient clearness the sort of ci«es in which this 
evidence is receivable But I think vve must be very careful not to extend the 
operation of the section to otlicr cases where the question of guilt or mnoccnct 
depends upon aclua^ facts, and lot vjwn t/e state of a >mn s mind or feelitty 
Wo have no right to prove that a man committed theft or any other entuo on 
one occasion, b} shoeing that he committed similar crimes on other occasions 
Thus the possession, bv an accused person, of a number of documents suspected 
to bo forged was held to be no evidence to prove that ho had forged the parti 
cular documents with the forgerj of which ho was charged ’ (6) In v Pnr- 
bhu(Ias{7) West, J, «aid ‘ 'llie posse s«ion bv an accused of several other 
articles deposed to have been stolen, would, no doubt, have some probative 
force on tlie issue of whether he Ind received the particular articlas which he 
was charccvl with liaving dislionesth received and the receipt or possession of 
which he denied altogether, jet inthcfir>t illustration to section 14, it « sot 
forth os) a preliimnarj to the admission of testimonj as to the other articles 
that it IS proved that he was m jH>ssession of (the) particular stolen article 


4 C P D 106 (fraud) , R > Ballt. L 
R. 1 C C 328 and cases cited fosi 
* There is no principle of law which pre 
vents that being put in evidence which 
might otherwise be so merel) because tl 
discloses other indictable offences per 
Williams J in V Richardson supra 
346, Roscoe Cr Ev 85 , Sfakin \ Alter 
nej General for Aetu South li ales L R 
1894 App Cas 65 

(1) R V Parbhudas post /? v I ajiram 

post R \ it J I yapoory post 

(2) Rnshna Cottndit Pal \ Cinperor 
43 C 7SS (1915) 

(3) Pmperor v 1 oiHb Al 39 A 178 
(1917) and see Amnia 4af Ha.ra v Hm 
peror 42 C 957 (1915) PaharudJ n v 
Pmperor 14 C L. J . 578 (1913) Oin 
dhan Lai v Cmperor, ll Cr L. J 428 
(1909) 


(4) R V Parbhudas 11 Bom li C K 
90 93 (1894) and R v EUis 6 B 4. C 
145 cited in R V Parbhndai supra and 
R V f a/tram 16 B 304 (1892) 

(5) 6 C 645 659 (1831) 

(6i R V Parbhudas supra R v p,ur 
Mahomed 8 B 323 325 (1833) in wb ch 
the former case was distinguished and id 
which It was held that evidence oi the 
possession and attempted disposal of co ns 
of an unusual Lind is releiani on a charge 
of uttering such coins soon afterwards 
when the factum of uttering is denied 
(-1 ll Bom H C R W 91 (JSNy 
\ fullv argued case where Mr Justice 
West gives a fiUl and lucid exposition of 
s 14 of the Indian Evidence Act per 
Jardine J in R v fat rappa 15 B, 502 
11690) 


Scope 01 
the Sec- 
tion 
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The receipt and possession are not allowed to be proved by other apparently 

similar instances, only the ’ 

(o) to the same section makes * 
person murdered, evidence of 

caused the death; '* ' ' ' ei A actually shot 

B or not, the fact d have some pro* 

bative force , so, of disposition by 

evidence that ‘ ^ w • i intent to murder 

them,’ yet this etidence is excluded, even as proof of A’s intention, either as 
too remotely connected uuth the particular intention m issue, or as raising 
collateral questions, which could not properly be resolved in the case ’ (1) In 
the same case Jlehnlle, J , said(2) ‘ It appears to me that the Indian Evi 
dence Act does not go beyond the English Law *' As to the latter Lord 
Herschell Eaid(3) “ The mere fact that the evidence adduced tends to show the 
commission of other crimes does not render it inadmissible if it be relevant to an 
issue before the jury, and it may be so relevant if it beats upon the question 
whether the acts alleged to constitute the crime charged in the indictment 
were designed or accidental or to rebut a defence which would otherwise be 
open to the accused ” In v Bond it was held that where the defence to a 
cnminal charge is that the acts alleged to constitute the crime were done by 
the accused for an innocent purpose, evidence that the accused did the same 
acts for an improper purpose on another occasion is admissible as endence 
negativing the defence, although it is evidence which proves the commission 
of another oSence by the accused In this case a person who was qualified 
to be and bad acted as a surgeon was indicted for procuring a miscarriage 
The evidence was that he bad used certain instruments and the defence was 
that he was performing a lawful operation It was proved that he bad ceased 
to practise as a euigeon , and evidence was tendered bv the prosecution that 
he nad on a previous occasion used the same instruments in the same manner 
on another person uath the avowed intention of procuring a miscarriage This 
evidence was held admissible ^ the Court of Crown Cases Reserved ,— 
Lord Alverstone C J , and Ridley, J , dissenting on the grounds that 
prvnd facte there was no necessary connection between the act charged on 
the indictment and the other act alleged in the eMdence, and that evidence 
of pnor acts of a similar kind is not admissible when the only question is the 
purpose for which an act was done (4) In a recent case in the Allahabad 
High Court, where the accused was charged with cheating, it was held that 
evidence of his having cheated others not named in the charge was inadmis- 
sible because this section only applies to cases where a particular act is more 
or less culpable according to the state of xmnd of the accused (5) And m the 
Calcutta High Court it Las been recently held that where evidence was 
tendered of false representations of the same character as the one charged and 
made to persons similarly situated, such evidence was admissible to prove 
dishonest intent in reference to the particular transaction charged, on the 
ground that section 16 is an application of the general rule laid down in this 
section, and that the words of tins section and of Illustrations (o) of this section 
and (a) of section 16 show that it la not neces'jary that all the acts should form 
part of one transaction but only that th<y should form part of a senes 
of similar occurrences (6) The Illustrations (e), (i) and(;)areon the point of 

(1) E V Parbhudas lupra. 

(2) lb at p 97 

(3) Itakin V Attorney General o/ Nfu 

South IVales (1894) A C 57. cited in 
R V (1904) A C 57 

(4) R V Bond. C <X R (1906), 21 Co* 


P 252 

(5) R V Abdul IVahid Khan 34 A 
94 followiDg R V Vyopoory StoodeUar 


R \ Rhodes (1899), 1 0 B 
Oths (1900), 2 0 B, 758 
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. {a), (6), (c) and (d), of Lnoicledge (/), (g) and (h) of good faith («) 
of negligence and hiouledge (1), (Q and (m) of mental and hodihj feeling (n), 

(o) and (p) illustrate the explanation (2) 

The question of intention 13 sufficiently illostratcd by the Illustrations (ch intenlJon 
(t) and (j) to the present section, by the cases illustrating guilty knowledge, and 
by the next section , and is further considered m the notes to the last mentioned 
section and m the preceding and succeeding paragraphs {3) “ A man is not 
excused from crimes by reason of hia dtunkennesa, but although you cannot 
take drunkenness as any excuse for crime, yet when the crime is such that the 
Intention of the party committing it is one of its constituent elements, jou 
may look at the fact that a man was in drink m considenng whether he formed 
the intention necessarj to constitute the enme ”(4) In the recent case of B r 
Meade the rule on this point was stated by the English Court of Cnminal Appeal 
as follows “ A man is taken to intend the naturti consequences of his acts 
This presumption may he rehutted in the case of a sober man in many waj s It 
may be rebutted in tbe case of a man who is drunk by showing his mind to ha\ e 
been so afleeted by the drink he had taken that he was incapable of knowin, 
that what he was doing was dangerous, i c , likely to inflict senous injure If 
this be proved, the presumption that he intended to do grievous bodilj harm is 
rebutted ”{6) When a person docs an act with some intention other than that 
which the character and circumstances of the act suggest, the burden of pro% ing 
that intention is upon him (6) The question of intention is to be inferred from 
legal evidence of facts, and not from antecedent declarations by the occii«f’d 
himself, upon occasions distinct from and antecedent to the transaction (7) 

In a recent case in the Madras High Court it was said that a man must be held 
to intend the natural and ordinary consequences of his acts, irrespective of his 
object m Buch acts, if at tbe time be knew what the natural and ordinar> con 
sequences would be , and that if he does an act which is pnmd facie illegal the 
fact that he did it with some other object, wiU not make it legal unless that 
object would, m the circumstances, make it legal (S) In this case, it was held 
that where a man with the object of vstablishing a fraudulent title to a bou«e 
broke into it in its onner’s absence and took forcible poss-^sion, he was nghtiv 
connoted irrespective of that object And in a recent case m the Allahabad 
High Court where accused had been found in compUinant’s hou«e at 2 a M 
and had proffered no explanation at the time, but Lad afterwards stated (n ithout 
being able to proNc) that he had gone there to ha\e illicit intercourse with a 
mdow, it was held that his presence there at such on hour raised a presumption 
of guilty intent (9) But on a subsequent and similar ca®© m the same Hi^b 
Court where accused was able to p^o^e his intercourse with a widow, it nos 
held that ho was giulty of no offence (10) 

Facts which po to prove guiltj knowledge may be proved In % Knowledge 
’ ’ ’ » . , , , » 'tove the guilty knowledge and notice 

given of his ha\ inp pre 
be forged, observed that 


(11 As to whether an act was acci 
dental or intentional t » 15 foU 

(3) Sec Norton r> 131 

(3) Sic cases cited in first rarasrarb of 
Contnientary ante 

(4) R \ Dohtrl\ 16 Cox 306 fcr 
Stephen J , /? % Ram Sahoy \\ R Gap 
No Cr 24 (l'=64) 

(51 R \ Mcaie CCA (1^091 1 
K B S95 

(6> ■5 106 foji IlIuM (ill R ^ Kan 
hat 35 \ 3’9 (1913) R \ Sn^terfa 
Ch\nnatfa 15 B . SOS (191’J . 3? \ }lam 


mam 35 A 560 (1913) 

(7) R \ retehenj:i 7 Cox Cl 
l>3 fer Greene B as to declarai or< a 
omfany nf an act \ i*" ard s “ -nir 
and notes thereto 

(^> Sella'tntim S r a sa'Cn •> Pa a 
ittf/H Karntpan 3' \1 11 S6 (191’ fer 

Leoson C ) (Sarkaran Nair J d ss ) 
(OI R \ \lal t ’* A j9j ( 1011 1 
(10> 32 X GAaio Phar t^A il*(1916) 
(in 2 Leach C C 9«3 c 'ed as 3? r 
llyU I C A r (N K) 92 
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“ \nthout the reception of other evidence tliau that which the m^re circum* 
stances of the transaction itself conid furnish, it would be impossible to ascer- 
tain whether they uttered it with a guilt} knowledge of its having been forged 
or whether it was uttered under circumstances which showed their minds to 
be free from guilt ” In the case ot R Taltersall mentioned by Lord Lllen 
borough in r 11 htley, the question reserved by Cbambrc, J , was “ whether 
the prisoner had not furnished pregnant evndencc, and whether the jurj, from 
nfer Ins knowledge in another t ” The 
were at hbert} to make such an infer- 
* een acted on are mosth common cases 

of uttering forged documents or ba-se coins, but the} are not confined to those 
ca'cs^’fl) Passing from the case of guilty knowledge knowledge may be m 
ferred from the fact that a party Lad reasonable means of knowledge, i e , 
po^iesston of documents contaimng the information especial!} if he has answered, 
or otherwise acted upon, them , or from the fact that such documents properly 
addressed, have been delivered at, or ported to, his n.«idence (2) So execution 
of a document, eg , oi a deed or a will, in the absence of evidence to the cou- 
trarj, implies knowledge of its content^fS) , though mere necessarily 

does not (4) Access to documents may al^ sometimes raise a presumption of 
knowledge (5) But there is no presumption of law that a director knows the 
contents of the hooks of a company (6) And shareholders are not as between 
themselves and their directors, suppos^ to know all that is id the companv s 
books (7) The publication of a fact m a Ga'cltc or newspap^ is rectivable to 
fis a party with notice, though (unless the case is governed by Statute) 


(1) R V Fnxns 13 Cox 612 616 per 

Lord Coleridse C.J.sc LR 2CC 
R 128 In this case the pnsoner was 
ind cted for endeavouriog to obtain an 
adianee from a pawnbroker upon a nng 
bi the false pretence that it was a diamond 
ring evidence was held to have been 
properl) admitted to show that two da)S 
before the transaction in ciuestion the 
pnsoner had obtained an advance from a 
pawnbroker upon a chain which he re- 
presented to be a gold chain but which was 
not so see R v I'ajirain supra 44J 
R \ Cooper 1 Q B D 19 R \ Foster 
Dear 436 R v fi eeks L &. C 18 
Taylor Ev , § 343 as to gu Ity knowledge 
see Lohl Mohtin \ R 22 C, 313 32’ 
(2894) De-put) Lfgat 

\ Aomna Baistobi 22 C 168 169 (1894) 
Re Meer 1 or Al 13 W R Cr 70 71 
(18"0) tit IS an error in law to consider 
the fact of the prisoner leaving bis defence 
to his counsel as in any way whatever indi 
eating any guilty knowledge] R v Noho 
kristo Chose 8 V\ R Cr 87, 89 (1867) 
R V ShuruffoodJen 13 ^\ R 26 (18 0), 
R V Aban ^anif/iondro IS B , 89 (l890) 
Re RanjOi Kiirnokar, 25 \V R Cr 10 
13 (1876) 

(2) Phipson Ev Sth Ed 130 I'ccher 
\ Cocks 1 M & M 3S3 Cotton > James 
ib 2 3 as to documents found after the 
arrest of a pnsoner t s 8 onfc or inter 
cepted in the post R v Cooper I 0 B 
D 15 (when a letter ts put in course of 
transmiss on the Postmaster General holds 
It as the agent of the receiver ib , 22] 

tJ) In re Cooper. 20 Ch D., 611, 


Taylor Ev §$ 150 160 

(4) Hardmg v Crelhonie 1 Esp 58 
t s 8 ante u does not necessarily fol 
low that a witness is aware of the con 
tents of the deed of which he attests the 
execution Solamol AU v Budh Singh 1 
A 306 307 (1876) Rajtaihir Coknt 
Chandra 3 B L R P C 57 63 (1869), 
Ra >ie/itinifer v Han Das 9 C 463 (1883) , 
and notes to s IIS post Banga Chandra 
Dhur Bisxias V Jagat Kxshore P C. 44 
C 186(1917) Lakhpatiy Rambodh Smgh. 
37 A 350 (1915) but see KandasaiM 
PtUai V \agalinga Pillai 36 M 565 
(1913) practice m Madras 

(51 E g m the case of books kept 
between partners master and servant etc 
srr s 8, ootr p, 137 L/ndlt) Partner 
ship 536 Taylor Fv ! 812 see Wackin 
tosh \ Uarsfielt 11 M AM., 116 IThe- 
shipping list at Lloyds stating the tune of 
a vessels sailing is prima facie evidence- 
against an underwriter as to what it con 
tains as the underwriter must be presumed 
to have a knowledge of its contents from 
having access to it m the course of his- 
business ] 

(6) Ha/I arks case L R 9 Ch D 

329 per Bramwell J ib 333 * I wdl 

only add that it seems to me in general 
extremely objectionable to imply that a 
man had k-now ledge of facts contrary to 
the real truth This ought only lo be done- 
wherc there is some rfn/j on the part of 
the man lo inform himself of the facts 

(7) Lindley Company Law 6th Ed , 
432 433 and cases there cited 
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’t IS Always advisable, and sometimes necessar}, to furnish evidence that 
the partv to be afiected has probably read the paper (I) The notoriet/ of 
a fact m a party’s callins or vicinitv may ako in some ca^cs support 
an inference of knowledge (2) ^Yhen the existence of a state of mind is 
in question, all facts from which it may be properly mft-rred arc relevant. 
And so when the question was whether A, at the time of making a contract 
with B, hieu that the latter was insane it was held tliat the conduct of B, 
both before and after the transaction, was admissible m evndenco to show 
that his malady was ot such a character as would make itself apparent to 
A at the time he was dealing with him (3) See oI«o Illustrations (n), (o), (c) 
and (d) to the section ‘ Notice ” has also been made thesubjcct of substantive 
law and of statutorv definition in the Transfer of Propettj and Indian Trusts 
Acts (4) This definition codifies the law as to notice which existed beiore 
these Acts were pa«sed (5) Notice to an agent is notice to the principal (C) 
And notice to one of s©\eral tnistees is notice to all (7) Constructive notice 
13 of two kinds there is tne notice through an acent, waich Lord Chelmsford 
has called “ imputed notice ’ the other is that which he thought should morij 
properh be called ‘ constructs e notice ’and means that kind of notice which 
the Courts liav e raised against a person from liis wilfuUv abstaining from making 
enquiries, or inspecting documents (8) In such cases the Courts are said to 
rai'e a presumption of knowledge which is not allowed to be rebutted, and 
whatever is sufficient to put a person of ordmac> prudence on enquiry is con 
structive notice of all to which that enqmrj vrould lead (9) In a case m the 
Calcutta High Court it was said that whatever puts a person on enquin 
amounts to notice when such cnquit) becomes a <lu»} and would in the exercise 
of ordinarv intelligence, lead to a knowledge of thA facts and that constructive 
notice will be imput’d to one who designediv refrains from enquirj for the 
purpose of avoiding notice (10) So notice of a deed or a trust is notice 


(1) See notes to s 67 fast Ta>tor 
Cv !§ 1665 1666 Fhipson Ev Sth Ed 
151 Steph Dis Art 11 illust (n) 
where the question was whether A lie 
captain ot a ship knew that a port was 
blockaded it was held that the tact that 
the blockade was notified in the Gaselle 
was releiant Hnrratt \ fj ise 9 B A C 
712 

(2) ire illust (/I ante and note 
tbouEh mere rumour or reputation is in 
admissible R \ Giiniicl 16 Cox 154 
Gniiisladc \ Dare 20 Beai 284 [E>i 
deuce of tbe Rcnenl reputation ol the 
insmit\ f 1 pers n in tbe neiEhl onrhood 
iti which 1 e resi ied is ad i issd le to proie 
lint a lerson was ciKnisant f that fact] 

(ii lUnan \ McDo nil 10 L\ 184 
total ^ Trb, J F A F 9 I ut j . alsu 
(jTi t slj I \ Dare mle 

141 ^ 3 \cl l\ of 183’ amended by 
Vet III of I883 (Irinsler f Pri perti 
s I Act II of ISSJ < Indian 1 rusts Sei 
cases collected in Shephard and Browns 
Commentaries 111 the Transfer if lr«peTt> 
Act 

(VI C/ lira I on \ llall 9 V 509 

Act I\ of 18 2 (Contracti s 229 
cf the 1 nqlish Con\e>ance Vet 4s 

A 46 Vie c. 39 as to notice of d s 
honour of negotiable instruments see Act 
\1 of 1901 (Negotiable Instruments 


amended In subsequent Acts See Pear 
s ns Low of Aiiency in British India 
430 

(7) Godefroi on Trusts 677 

($1 hetile tell \ It otsoii LB 21 Ch 
D 68s /24 t>er Tti ) a person refusing 
1 registered letter sent I s post cannot 
afterwards plead ignorance of its contents 
Loot dh \ Pcari Mohuu 16 W R 223 
(1871 > 

(9» See Phipsoii Ei Sth Cd 131 132 
Jones ' SiiilA 1 Hare 43 Shephard 
and Brown sifra 14 as lo whether regis 
Iran n oierates as constructive notice ib 
21 and Shan Mull \ Madras Bii fjing Co 
IS M 268 27t (1891) Bs/iiia(undar v 
Mol Aarayau 8 B 444 (1891 1 Joshua v 
llhanec Dank 22 C 185 (1894> Bretts 
L C in Eq ’nd Fd 260 Chittv Lj 
Index 4th Ed Notice and as to notice 
t agent trustee counsel partner sol citor 
V 16 and #nft Tor a purchaser to le 
atTecled with constructive nonce throusH 
his » lie tor the latter himselt must have 
■ictiul notice UrfcnJc' IhunJer \ 
Macltniosh 4C ^9 ilgo »nd no ice 
aciured nlv be« re the er-pl jnen as 
»»licitor lievao is not suf^cient Lhabldts 

Tiillu filat \ Dayal Mo's 1 1’ C (193'> 
31 B '66 

(10 Radka MaJhab Pa tara v halfa 
tan, hay I' C U J, 207 (1913) 
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Good and 
bad faith 
fraud 
malice 


of its terms (1) And the acceptance ol a contract in a common form without 
objection is constructive notice of its contents (2) So when title deeds 
were deposited by wav of equitable mortgage with a Bank which omitted 
to investigate the title, the Bank was held to have constructive notice of a 
charge which they might have discovered (3) And when a share of a trust 
fund was assigned and the trustees did not enquire into the title of the alleged 
assignee they were held to have constructive notice of it (4) But a Company 
to whom a vessel is transferred cannot be fixed with constructive notice of 
the possible liability of the vendors for the unpaid costs of their solicitors 
even though the actual vendor and the promoter of the company were one 
and the same person (6) Where the sellers at an auction sale so conducted 
themselves with reference to the sale that bidders were induced to leave and 
the purchaser was present and had notice of the«e circumstances, it was held 
that he was affected with notice of the impropriety of the gale (6) 

“It IS a truth confirmed by all cxpenence that m the great majority of 
cases fraud is not capable of being established by positive and express proofs 
It 13 b} its very nature secret m its movements , and if those whose duty it is 
to investigate questions of fraud ate to insist upon direct proof m every case 
the ends of justice would be constantlv, if not invariably, defeated Wo do not 
mean to sa} that fraud can h-* established by any less proof or by any different 
kind of proof, from what is required to establish any other disputed question of 
fact, or that circumstances of mere suspicion which lead to no certain result 
should be taken as sufficient proof of fraud, or that fraud should he presumed 
against anybody m any case , but what we mean to sav is that, m the generality 
c i 1-.-^ - -w resource m dealing with questions 

overcome the natural presumption 
reasonable mind of the existence of 
fraud by raising a counter presumption there is no reason whatever why we 
should not act upon it ’ (7) A party s good faith in doing an act may generally 
be inferred from any facts which would justify its doing (8) In such cases the 
mfomiation (whether true or false) on which he acted ml] often material 
^Vhete in answer to a charge of theft the accused alleges a claim to the property, 
the Court should not convict him of theft if the claim was made in good faith 
* ' ’ ** ^ ’ 1 1 i considering 

parties are 
rmation of a 
ipmioos and 
So to show 
to show the 

state of his knowledge and that he bad reasonable grounds for such belief (10) 


(IJ Pahnan \ Harlai d 17 Ch D 353 
Brett s L C m Eq 260 and cases Ibere 
cited RajOfOm v Kruhnoja ni J6 M 301 
(1892) 

(2) IVatkns v Ritull 10 0 B D 
178 

(3) Bank of Bo nbay ' SnUman Sontjt 

P C (1908) 33 1 following In re 

Queale s Estate (1886) Ir L R 1? Ch 
D 361 

(4) Daixs V Hutchxngs (1907) 1 Cn 
356 following Joues v SmUh (1841) 1 
Hare 43 (1843) 1 Pb 244 

(5) Tie Bin a t Wood C A (1907), 
R 1 

(6) Cl abtldas Lallubhai v Doyal Vauri 
r C (19071 31 B 566 

(7) Per Dwarkanatb Mitter J m 


MoVoora Pendey v Ram Ruchia 11 V\ 
R 482 483 (1669) sc 3 B L R 
(A C) lOS bit fraud and dishonest> 
are not to be assumed upon conjecture 
howeier probable SI eikh Imdad Ah s 
l/wju I at hoolby 6 \V R, (P C) 24 
(1842) s c 3 Moo I A 1 as to 

secrecy as eiidence of fraud see Joshua s 
All ance Bank of Simla 22 C 185 (1894) 
see cases cited in notes to ss 10'’ HI 
Josl 

(8) VVhart S 35 cited in Ph psoo Ev 
5th Ed 134 

(9) Arfan Ah v Enferor, 44 C 66 
(1917) 

(10) Derry v Peek 14 App Cas 337 

A mans own assert cm of what be be 

lieied or recollection of what he ihinlcs 
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For though it is now settled that in order, apart from Statute, to maintain an 
action for deceit, there must be proof of ^ud ; a false statement made in 
the honest belief that it is true being not sufficient and there being no such 
thing as legal fraud in the absence of moral fraud , yet a false statement made 
through carelessness, and without reasonable belief that it is true, though not 
amounting to fraud, may be eitdence of it, and fraud is proved where 
it IS shown that a false representation has been made (a) knowingly , 
or (6) without belief m its truth , or (c) recklessly, careless whether it be true 
or false, and if fraud be pro\ed, the defendant’s motiie is immatenal — it 
matters not that there was no intention to injure the person to whom the 
statement was made (1) To show the bond Jides of a party’s belief he may show 
that it was shared by the community, or even by in^viduals similarly situated 
to him«elf (2) “The relatiie positions and circumstances of the parties are 
’ ’’'^'na transaction , a higher 

he other is, eg , of weak 
or fear or occupies the 

^ ’ (3) As to the burden 

of proof in such case*! see section 111 post, and the notes thereto Where the 
accused vas charged under section 206 of the Indian Penal Code with fraudu- 
lenth transferring three properties to three different persons on a certain daj 
m order to prei ent their being seized in execution of a decree, and tlio pro 
"ecution tendered e^ idencc of fi\ e other fraudulent transfers of propertj effected 
bj the accused on the same da\ and apparentlj mth the same object , held 
t&at this evidence was admissi&le under tuis and the next section, to pro\e 
either that all those transfers weto parts of one cntiro transaction, or that tho 
particular trarsters which were specified in tho charge were made mth a fraud 
ulent intent (4) Evidence of similar frauds, committed on other persons 
bj thw same agent of the defendant companj, m tho same manner, vnth the 
knowledge and for the benefit of the company, is admissible to provo fraud (5) 
In like manner, m actions for false representation, where the question turns on 
fraudulent intent, other mis statements besides those laid in the statement of 
claim willbeadmi««ible mendence, for the purpose of showingtbatthe defendant 


he believed at a certain time ts north 
\er> little without some Kind of confimia 
non from the external conditions Ob 
Moush the best and most natural cotro 
borat on would be found in circumstances 
showing that the alleged belief was such 
as with the means of knowledge then at 
hand a reasonable man might have cn 
tertamed at the time Pollock s Law of 
Fraud in India 44 45 

1 , 1 Derrj V Peek supra 346 356 

369 3 4 in v\hicb the distinction is made 
betweet facts which constitute traud and 
those that are only evidence of it Roscoe 
r, P L\ 84S and cases there cited 
Indian Contract Act s 17 Pollocks Law 
of Fraud in India 433 — 56 as to conceal 
ment ot material tacts see i'oiit/i v Hughes 
L R 6 Q B 597 n orj > Hehbs 4 
App Cas 13 inadequacy ot price as evi 
dence ot fraud tee Indian Contract Act 
s 35 Specific Relief \ct s 38 see 
generallv as to fraud Ro»coe N P Ev 
633-^3 S4'— SS5 it must be properly 

pleaded a case of fraud cannot be started 
in m ddle of cross-examination for the 
test tic e Lexer \ oooj in \\ Iv 
(Q A 18V. p 10- 


(2) lllust (/) out- Sheen \ Bumpstead 
2 H & C 193 Roscoe N P Cv 853 
see note ante to illust if) In Penny 
V Hanson 18 Q B D 478 the question 
was whether A intended to deceive B by 
pretending to tell his fortune b> the stars 
it was held that evidence that A or others 
hona fide believed in his ability to tell 
such fortunes was inadmissible Denman 
J remarking “We do not live in times 
when any sane man believes in such a 
power and see Lems v Fermor ib 533 
536 fer WiUes J 

(3) Phipson Ev 5th Ed 134 Pollocks 
Law of Fraud in India 6a 66 76 77 
see notes to s 111 post 

(4) R V fajtram 16 B, 414 (1893) 

(5) Blake \ Albton Lxfe Assurance 
Sacteti 4 C P D 94 See also R v 
II yisrt (1904) I k B 1S3 in which the 
question was whether upon on icd cti&cnt 
for obtaining credit by mears of fraud 
evidence could be given of similar acts 
coiimitted by the accused at a period imr-e- 
diately prcccdins the oTence for which the 
accused was beia„ tried and the answer 
given bv the Judges was in the aHrmujie 
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^^as actuated b} dishonest motives (1) And the defendant may show repre- 
sentations made b} him to oth ’ ' ’ '' '"'cs [2) 

^\Tiere A and B were charged that 

A OT\mcd certain propertj, an d the 

representation, being himselt the dupe of ^ , it was held that letters between 
A and B (not communicated to C) pnor to the completion of the transaction, 
regarding it, were admissible in B's favour (3) See further as to the c^uestion 
of good faith Illuats (/), ( 5 ), and (A), ante “ JIalice m doing an act has generally 
to be proicd by the previous or subsequent conduct(4) and relations of the 
parties, e g , previous enmity, threats, quarrels and violence , while in rebuttal, 
preiiows expressions 0 / gow-will and acts of kindness may be shown ”(51 
Malice maj even be implied from the manner in which an action is conaucteJ 
m which it 13 m issue , and m cases of libel the mode of publication, or the 
repetition of the bbc), IS material to show the defendant’s animus (G) “ Ou 
questions involving negligence and other qualities of conduct, when the 
entenon to be adopted is not clear, the acts or precautions proper to be taken 
under the circumstances, or even the general practice of the community on 
the subject, are admissible as affording a standard by which the conduct m 
question may be gauged ”(7) In a suit m which the question was whether the 
pupils at a certain school were properly treated, evidence was held to be admissi- 
ble of the general treatment of boys at schools of the same class, as affording a 
criterion of what the treatment should ha\ e been at the school in question ( 8 ) 
As to state of bod> and bodily feeling, see Illusts (1) and (in), and anfe, s 14 
Uons^^^' e'^pUnations to the section are illustrated br the Illustrations (n), 

( 0 ), (p) and ( 9 ) appended to it. The rejection of the general facts rest on the 
ground that the collateral matter is too remote, if, indeed, there is any 
connection with the factum probandum (•)) The meaning of the first Explanation 
IS " that the state of mind to be proved must be not merely a general tendency 
or disposition, towards conduct of a similar descnption to that in question, 


(JJ }/u»lingferd \ Massey I F & F, 
690, Taylor Ev, $ 34O 

(2) Shreusbury v Btciint, 2 M & Gr, 
A7S 

(3) A’ V fllnlehead 1 Doxvl & Ry. 

61 

(4) Thus in Toiler \ ttilhams 2 B & 
Ad 845 the question being whether A 
acted malieioiisb m prosecuting B, — an 
affidaMt filed by the clerk to solicitor 
and used for the purpose of presenting 
persons becoming bail for B when he was 
arrested was held admissible as showing 
A s malice 

(5) For meaning of malice and fair 
comment and for tests of good faith, see 
R V Aldool tVadood Ahmed (1V07), 31 
B 293 

(6) Pbipson Et , 5tb Ed 135 136, 

Tajlor, Ev, 340 347 See lllost (e), 

oiife, as to bona fidgs, see R \ Labimehcre, 
14 Cox 415, Seeitl ^ Samtsou, S £? B D, 
491 

(7) lb, citing Ball Leading Cases on 
Tort 223—227, East, P C. 263. 264, 
Uhart Negligence s 46, and cases, port 
See al'o Be\ans Principles of the Law of 
'•egligence (1889) , Roscoe, N P Et, 736, 
It seq and cises there cited and Best, 
i \ p 86 when the facts are settled 
the existence of negligence is a question of 
Uw though reference is (hcrchT tmphed to 


i Standard of reasonable care and common 
experience with which the judge must often 
be necessarily unacquainted ” In the case 
of a railway accident Willes J, said "1 
go further and say that the plaintiff should 
also show with reasonable certainty what 
particular precaution should ba\e been 
taken Datticl \ Aletrofalilan Ry Co 
L R 3 C P 216 222 In some cases 
however negligence will be presumed from 
the mere happening of an accident, see 
Tajlor Ev : 183 

(8) Boldron V ll'tdous 1C & P, 65, 
but evidence is not admissible of the com 
parative treatment of boys at any other 
garticutar school ib 

(9) Norton E\ 139, see remarks of 
Willes J in Rollingham v Head, 27 L J 
C P 241 To admit such speculative 
evidence would I think be fraught with 
great danger If such evidence were held 
admissible it noaJd be difficult So say in an 
action of an assault that the plaintiff might 
not give evidence of former assaults com 
mitled by the defendant upon other persons 
of a partmilar class for the purpose of 
showing that he was a quarrelsome indivi 
dual, and therefore that it was highly 
probable that the particular charge of 
assault was well founded The extent to 
which this sort 0^ thing might be earned is 
inconceivable " 
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but a condition of immediate reference 

to tlio matter whu man is generally dis- 
honest, generally r nal m his proceedings 


' . * 1 - i particular occanoa or matter 

13 accused of receiving stolen 
vni to be gcnvially dishonest 
this particular transaction is 
perhaps increared, but onU m a \ague and indchmtc way , but if, at tho time, 
he IS found in possession of a number of other stolen articles, this fact throws 
a distinct light on his knowledge and intentions as to tho articles of which 
hi IS found in possession It would he dangeroas to infer that because a man 
was gentiallv dishonest, he was dishonest m any single case , hut it is not 
dangerous to infer that a man, who is found in possession of 50 article's, which 
are shown to ha^c been stolen from different iieople, camo bj each and all in a 
dishonest manner ’(1) llie Criminal Procedure Code(2) contains provisions 
as to the procedure to be adopted m the case of previous conviction These 
provisions have been raadt w^th the view of provcn^iiig tho ]ury or assessor, 
from 
But r 

ma) I 

convi 1 

convictions become tckvaiit when the existence of any state of mmd or body or 
bodily feeling 13 in issue or relevant (1) Under the present section the previous 

' " ' for which the 

portion of th** 
scope of such 

portion, but is merely an application of the rule contained m it, to those parti 
cular circumstances in which the acts sought to be given in evndcncc m proof 
of intention bavc been them«elves adjudicated upon in a cnmmal proco^mg 
previously taken (5) The proof must alwavs be strict Thus ertracts from a 
■' - . . - insufficient without 

e offence under sec 
dncoit) are n-levint 

under this section Corn ictions prev lous to the time specified in the charge or to 

the framing of the charge are relevant under the second Explanation to 
‘cction, hut convictions 8uh«efiuent to the time specified tn the charge and to the 
Iraintng ol the charso are not so jdnwwWcf?; IVJicre aa accuse<i {fpr-oit i- 
tharged with belonging to a gmg of person'* isvociatcd for the purjioM of 
ImhitualU committing daioitv under b -100 of the I P Code, evidence '«huw in,, 
til it » t ».. . I 1 11. 

,.ive 

h IS 

-mh oflcuiK m addition to rvidcnct of previous couviction' when, uadi r -y cti u 
-lOl of the Pen «l (-o<h isnici if Ion for (hi purpose of habitualli coninifttin.' th> fr 
has been jirovid ind that for this |>ur|iose evidence of bad imlihood h uf nu r 


(1> Cunningham I i, ll® 11<» 

(21 S 310 as aniimied In \c« lil of 
1891 s 9 

(1) Acf HI of 189} « 9 , ^ under 
the present section or <« 41 & '4 fsst 

(4) K \ II/ocrmi\a f/assan ' l*in 
L K '•05 <19031 s e « P 1 

(5) SiC illust oil e 


{b< Cl - ror \ Sl ill f- xJ 43 C., 
11 ”• cmrei 

f A N Va'-a Au.ijr 1 C U S 
14<r 1*9 relerreJ in l/ontura /’*/» 

nA C 10I43US19' SC.4 

C \V \ “ 

»S Aih{ Cnfrror \ 

j 4^ 1 
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weight than evidence of isolated thefts (1) In a trial for an offence of keeping a 
common gaming house under the fourth section of the Prevention of Gambhng 
Act (IV of 1887, Bom ), evidence that the accused had been previously con 
victed of the same offence is admissibU to show guilty knowledge or intention (2) 
In a case m the Calcutta High Court it was held that evidence of asso 
ciation with men accused in a difltJent tnal was irrelev ant under this section 
because it was not “in reference to the particular matter and also under the 
next section because it did not form part of a senes of similar occurrences ”(3} 
Tr. ... XV _ * _ t -a t i. i ■‘harge of sedition 

. '• . senes of speeches 

it was held that 

anj of such apeechea or lectures were admissible under this section as evidence 
of the mtention of the speaker in respect of the speeches which formed the 
subject of the charge (4) In another case it was held that seditious articles 
published in the same newspaper, but not forming part of the subject of the 
charge on which the prisoner was then being tned, were admissible to show 
the intention of the persons who printed or published the articles which were 
the subiect of the charge, ainc*^ under Act XXV of 1865, section 7 (which 
throws the ojiW5 on the accused), the pnnter or publisher is responsible for ei erv- 
thing that appears m the newspaper unless be can prove absence m good faith, 
without knowledge that during his absence seditious matter would be 
published (5) In another case it was held that articles not forming part of 
the subject of the charge and appearing m oth t issues of the newspaper were 
not admissible to show the intention of the writer, m absence of proof of his 
identity , and it was declared that while th« printer or publisher would be amen- 
able on proof that the article was calculated to excite feeling of hatred, disaffec- 
tion or contempt towards the Government, the writer would onlv be amenable 
on proof that such leelmgs were actuaUj excited by it or that he intended 
them to he so(C) and it has also been held that under the Nowspajrets (Incite- 
ment and Abetment) Act VII of 1903, s 3, no question of intention arises (7) 


Facts bear- i 15. tliere IS a question wUetKer an act tvas accidental \ 


log on 
question 
whether 
act was 
accidental 
or Inten- 
tional 


jor intentional [or done with a particular knowledge or mten- < 
iion](8), the fact that such act formed part of a scries of similar 
occurrences in each of which the person doing the act was con- 
berned, is relevant 

I Iltualrahons 

(aj A is accnscd of burning doim hu house in order to obtain money for which it u 
insured 

The facts that A livctl m severil houses 8ucces«ivelj each of uluch he insured, m 
each of which a fire occurred, and after each of irhich fires A received payment 


(1) £/i«mo V R (1911) 38 C 408 

(2) R V AUoom\ia JJassan 5 Born, 
L Rn 80} (1903), Jacob J diss s c, 
28 B 129 (1903) 

(3) Amnta Lai Hasra v Emperor, 42. 
C 9S7 (1915) 

(4) Chidambaran Ptllat i R (1908) 
32 M 3 and see R s Jogendra CUundra 
Bose (1892) 19 C 35, Apurba Knshna 
Bose ~ 

T\lak » 

Prosa 

(1906) 3 K 11 Jay 

(51 P < P/ia«inJr« Aa//i IftHee (1908), 
3} 1. 945 dissenting from /v v Bat Conga 


dhar Tilah (1897) 22 B 112 

(6) Manoiuohan Chose \ R (1910), 33 
C 253, R \ Amba Prosad (1897), 20 A 
55 

(7) Cin/a 5iinijr Chuekerbulty v R, 
36 C 405 

(8) The words in brackets were added 
b> s 2 Act III of 1891 and appear to base 
been overlooked in P % Alloomxya Hasso’i 
5 Bom L R. 80} (1903) .sc 28 B 129 
where Jacob J states that this section 
invites consideration of the question of 
intention only as opposed to accident See 
also per Chaudhuri J > in Emperor V 
Penchit Das 47 C, 671, F B 
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from a different Insurance Olfice. are iclerant, aa tending to show that the 
fires were not accidentaL(l) 

(6) A IS emploved to receive money from the debtors of B It is A's duty to make 
entries m a book showing tho amounts received by him Ho makes an entry showing that 
on a pirticulir occasion he received less than ho really did receive The question is, whether 
this false entr^ was accidental or mtentional 

The facts that other entries made by d in the same book are false, and that the faUo 
entr^ in each case was ui favour of A, are relevant (3) 

(c) A IS accused of fraudulently deliveruig to £ a counterfeit rupee The question u. 
whether delivery of the rupee was accidcntaL 

The facts that, soon before or soon after the delivery, to B A delivered counterfeit 
rupees to C, D and E, are relevant, as showing that the delivery to B was not 
accidental (3) 

Principle. — The facts are admitted as tending to show system and there 
fore intention , this section is therefore an apphcstiou of the rule laid down m 
the preceding ono (4) It iviU always be a matter of discretion, whetner there is a 
sufficient and reasonable connection between the fact to be proved and the 
e\’identiary fact If there is no common link they cannot form a $cnes, and 
this IS the gist of the section (5) 

8. 14 (FaclJ r«l<iatie ioahow Lnowltdftor a 3 ( BeUvani”) 
intention ) 

Steph Dig, Art 12, Norton, Ev, 140. Cunniugbarn. £v, 120, Taylor, Er.S 32S , 
riiipson, Lv , 6th Ed., 137 , Wills, Ev . 2nd Ed., 67 

COMMENTARY. 

So whore tho question was whether Z murdered A (her husband) bj poison Accident cr 
m Septomber 1818, the facts that B, 0 and D (Z's throe sons) bad the same B\stem 
poison administoied to them in December 1818, Match 1649, and April 1840, and 
that the meals of all four wero prepared by Z, were held to be relevant to 
show that such administration was intentional and not accidental, though Z 
was indicted separately for murdering A, D and C, and attempting to murder 
D (6) This case and the case of ^ v Garner {m/ra) were discussed in v 
Neil Crcam(7) when Hawkins, J , admitted evidence of subsequent administra* 
tions of stryciimne by the prisoner to persons other than and unconnected with 
the woman of whoso murder tho prisoner was then convicted Where A pro- 
mised to lend money to B on tho secunty of a policy of insurance, which B agreed 
to eflcct in an Insurance C-ompanj' oS ius (A s) cbop'ung, and B paid the first 
premium to the company, but A refused to lend the money except upon terms 
which ho intended B to reiect, and which B rejected accordingly, it was held 
tint the fact that A and the Insurance Company hid been engaged in similar 


(1) This tllusiralton is founded on the 
case of R \ Cray 4 F & T 1102 the 
lUtlionty of which is doubted in Steyh 
Die Art 12 fiote and see Norton Ev 
140. 141 , but see contra R > yajiram 16 
B 433 V also R \ Debenira Rrosoi 
A C (1909) 36 C S73 

(2) Founded on v Richardson 2 F 
&r, 343. Steph Dig Art 12 lUust (6) 

(3) This illusiroSten is very like illiat. 
(6) to S 14 The one speaks of possessing 
the other of passing other false coins 
The presumption is the same Norton 
Ev 140 

(4) See Meph Dig Art 12 and 


Cunningham Ev I’O and R v DebenJra 
Prasad (supra) 

(5) Norton Ev 140 

(6) R T Gcerme 18 L J H C. 215. 
cited in i? V fJicfcardroB 2 F 6. F 346 
R V Francrf 12 Co* C C 61S BUke v 
.4l6u»i Ltfe Assurance Society 4 C P D, 
101 102 see R v Comer 3 F A F., 6S1, 
R \ Cotton 12 Co* 400 R ' Ile/son. 
14 Co* 40 K V Roden 12 Co* 630 see 
Tajlor E> 8 32S and note and S'eph. 
Dig Art 12 illust (f) and note 

(7) Cited in Steph. Dig., p. 20. note, 
116 C t C Sess Pi.. 1451 


jd' 
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transactions was relevant to the question whether the receipt of the money by 
the company was fraudnlent (1) Where a prisoner was charged with the 
murder of her child by poison, and the defence was that its death resulted from 
an accidental taking of such poison, evidence to prove that two other children 
of hers and a lodger in her house had died previous to the present charge 
from the same poison was held to bo admissible (2) Upon the tnal of a prisoner 
for the murder of her infant by suffocation m bed held that evidence ten 
deied to prove the previous death of her other children at early ages was 
admissible, although such evidence did not show the causes from which these 
children died (3) Upon the tnal of an mdictment for using a certain instru 
ment with intent to procure a miscamage, it is relevant, m order to prove tie 
intent, to show that at other times, both before and after the offence charged, 
the pnsoner had caused miscamages by similar means (4) In a tnal for forgery 
evidence of similar transactions not included in the charge is relevant as proof 
of intention though not as proof of the forgery (6) Under an mdictment for 
arson, where the pnsoner was charged with wilfully setting 6re to her master’s 
house — Held that two previous and abortive attempts to set fire to different 
portions of the same premises were admissible, though there was no evidence 
to connect the pnsoner with either of them (6) 'WTiere the plaintiff in an action 
of neghgence alleged that he had contracted on infectious disease through the 
negligence of the defendant, a barber in using razors and other appliances 
m a dirty and insanitaiy condition and in support of his case he tendered 
the evidence of two witnesses who deposed that they had contracted a similar 
disease in the defendant’s shop —Held that as the neghgence alleged was not 
an isolated act or omission, but was a dangerous practice earned on by the 
defendant, the evidence of those witnesses was admissible (7) Facts to establish 
that A and B ha^e hunted in couples ’ and m seieral instances, taken part 
in thefts from nch prostitutes, that is, a series of incidents from 1914 to 1918, 
to establish that they have lived together and had transactions together, that 
a ^stem had been followed by tbezn, that they used to go about together under 
different names, and had associated together with an evil motive, namely, the 
commission of thefts from nch prostitutes were sought to be given in evidence 
Held {Chaudhun, J , dissenting) that such evidence was not admissible either 
under s 14 or under s 15 of the Evidence Act The gist of this section is that 
unless there is sufficient and reasonable connection between the fact to he proved 
and the evidentiary fact, that is unless there is in substance some common 
link, they cannot form a senes Evidence of general disposition, habit and 
tendencies is not revelant Evidence of collateral offence cannot he received 
as substantive evidence of the offence on tnal though under s 14, evidence 
may b ' in, ^ /actum of such intention 

on Ilk not merely the weight of the 

evidcn ^ ^ • conduct as would authonse a 

reasonable inference of a systematic pursuit of the same criminal object Per 


(1) Blake V Albton Ltfe Astvratiee 
Soetely LR,4CPD 94, Steph Dig 
Art. 12 illust (d) See/? v IVyatt 1904 
IKE. 168 cited la notes to last section 

(2) R V Colton, 12 Cox, 400, E v 
IVeenne supra followed 

(3) R V Roden 12 Cox 630, follow- 
ing R V Cotton supra, it was objected 
by tbe counsel for tbe prisoner tbat tbe 
evidence admitted in /? v Cotton pointed 
directly to prior acts of poisoning, but 
in this case it was not proposed to prose 
that the four children died from other 
than natural causes fer Lush, J The 
value of the evidence cannot affect sts 


admissibility ‘The pnnciple of R v, 
Cottojt applies ’ 

(4) R V Dale 16 Co, 703, R, ▼ 
Bond C C R 1906 21 Co* 256 m 
which Lord Aherstone C J said ‘If 
R V Dale is to be construed to authonse 
the admissibility of evidence of prior act* 
of a similar kind where the act is ad 
mitted and the only question is the purpose 
for which it was done it goes loo far 

(5) Kruhna Covtnda Pal v Emperor 
43 C 783 (1915) 

(6) R V Baxley 2 Co* C. C. 311 

(7) Hales v Kerr (1908). 2 K. B, 601 
• Times ' L. R , V 24, p 779 
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Chaudhuri, J. — It is wtoD" to say that this sectioo only deals mth intention 
as opposed to accident. Evidence tending to show that the accused have been 
guilty of cnminal acts other than those covered by the indictment is not 
admissible, unless upon the issue whether the acts charged against the accused 


In general, whenever it is necessary to rebut, even by anticipation, the 
defence of accident, mistake or other innocent condition of mind, evidence 
may be given to prove that the accused has been concerned m a systematic 
course of conduct of the same specific kind and proximate in time to the conduct 
in question (2) 


16. When there la a question whether a ■ 
done, the existence of any course of business, ' : 
It naturally would have been done, is a relevaUu luvi/. 


lUuatralionf 

(a) The question is, whether a p-irticuUr letter was despatched 
The fact that it was the ordmar; course of business for alt letters put m a certim 
place to be canred to the post, and that that psKicuUr letter was put in tbit 
place, are reIeTant(3) 

(h) The question is, whether a particular letter reached A 
The facta that it was posted in due course, and wss not returned through the Dead 
letter ORlee, are relevant (4) 

Principle.— Evidence of the existence of the course of busmen is relevant 
as laying a foundation for the presumption which the Court may raise from 
the cour«o of business when proved. The Court may then presume that the 
common course of business has been followed in the particular caso(5) , and this 
presumption is but an application of tbo general maxim omnta prwsumuntur rite 
esse acta, and proceeds on the well-recogmsed fact that the conduct of menm 
official and comrae" • , . • ■ f » ’ , 

there is a strong p 
cular instance, be ^ 

stances be shown when tbeir existence will increase or dimmish the probabibties 


|v ant. 

\ 


(1) Emferor v Panchu, 47 C., 671 
(F B). s c, 24 C W N. SOI, 31 a L. 
J , 402 

(2) Amnia LaJ llasra v Emperor, 42 
C, 957 (19151 in which it was said that 
/? \ Holt 8 Con 44 (1860) is no longer 
of authoni) 

(3) Hrihenngieixv A’rmp, 4 Camp , 193 , 

.Vinfoia N Bkarmappa, 23 B, 65. 66 
(1897) and see Stlbeek v Carieit, 7 Q B, 
846, Trotter \ l/ocfcjn, L R, 13 Ch D. 
S74, ll'ard v Lord Londesborough, 12 C 
B., 252, Steph Dig. Art 13, illust (6). 
but the course of business tnay be contra 
dicird Sioctcn \ Collin 7 M & 515 , 

see also $s 50 and 51 of the Rcpeiled Act 
II of 1855 

(4) II arren \ Warren, 1 C M 8. R., 
250. 3 Esp. 54 3 C & P. 250, and see 
Saunderscit v Judge, 2 H L , 500 ; Wood- 


cock N Jfouldsuorih, 16 M & W, 124, 
dbbci \ Hdl, 5 Bing 299 , Plume’s case, 
R & R. 264, Kent \ Loxten 1 Camp, 
178, Steph Dig, Art 13. illust. (c). see 
Jogendro Chundro Chunder v Duarka 
Nath IS C. 681. 683 (1888) 

(5) S 11*. aiust. (/), post, the matter 
dealt with by this section is treated by 
English tc-Tt'wnters under the subject of 
presumption — ^The ordinary course cJ 
business 1 $ proved and the Court is asVtd 
to presume that on the particular occasion 
in Question, there was no departure from 
the ordinary and general rule see auihonoea 
eited supra, and Firld Ev 122, Dtrarl* 
Doss \ Ba^oo Janiee 6 M I A., 90 l“It 

IS reasonable to presume that that which 
was the ordinary course was purfurd w 
this ca<e 1 
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• ' ’ ’ ’ * * contest (1) 

] ■ • . . a thin", or 

le habit of 

doing or not doing it (2) But the course of business must be clearly made out 
m order to establish that connection between the facts proved and sought to be 
proved which is the foundation of the presumption (3) 

8 114,illiist {f)[Pruumptiontt3tacoiiTseof s 3 (“ ’) 

business ) b 3 (“ Fact ”) 

Steph. Dig , Art 13 , Powell, EV , 0th Ed , 316—323 , Norton, Ev , 141 , Roscoe, N P 
Et , 43, 374, 213 , Phipson, Er, Sth Ed., 91 , Taylor, Ev , || 176—182 , Field, Et , Gth Ed., 
82 , Beat, Ev , 1 403 , Canmngham. Ev , 121 , Wigmore, Ev , 1 92 


COMMENTARY. 


Course of 
business 


As to the meamng of the words “ course of busmess," see notes to the second 
clause of thirty second section, post The section relates to private as well as 
public offices Illustration (a) relates to the former , Illustration (6) to the 
latter, namely, the post office itself (4) Where it was sought to prove that a 
certain indorsement had been made on a (lost) license entered at the Custom 
House, it was held to he relevant to show that the course of office was not to 


permit the entry without such indorsements (5) And where the question was 
iv , < j Dv — — *— -V ij — t — -** 1 .-* practice was to paj all 

was seen with the rest 

o I .0 complain (6) So also 

where the demand was for the proceeds of nrnlV sold dady to customers by the 
defendant as agent to the plaintiff, and it appeared that the course of deahns 
was for the defendant to pay the plaintiff every day the money which she had 
received, without any wntten voucher passing it was ruled that it was to be 
presumed that the defendant had in fact accounted, and that the onus of proving 
the contrary lay on the plaintiff (7) Where evidence was admitted of a book 
’ • ' . . to the teller as indicating that 

* ‘ It IS really immaterial whether 

tnes and prove his mvanable 
custom These things being proven, tb'e presumption arises therefrom that the 
usual course of business was pursued in this particular instance Eveiy one is 
presumed to govern himself by the rules of nght reason and consequently that 
he acqmts himself of his engagements and duty Whenever it is established 
that one act is the usual concomitant of another, the latter being proved, the 
former will be presumed , for this ig in accord with the expenence of common 
life It 13 simply the process of ascertommg one act from the existence of 
another ”(8) 


The fixed methods and systematic operation of the postal and telegraph 
service is evidence of duo dehveir of matter placed for that purpose in the cus- 
tody of tho proper authority. “ If a letter properly directed(9) is proved to 


(1) Jf'aJker v Barron 6 Mion. 508 
S12 (Amer) 

(2) Slate V Railroad, 52 N H , 528, 
532 (Amer), per Sargent, C. J See 
Wigmore Ev , 5 52 

(3) See Cunningham Ev , 121 

(4) Norton Ev, 141 

(5) Butler v Allnut, 1 Starlue 222, 
Phipson Ev, Sth Ed 105, Taylor, Ev, 
§ 180\ see also Van Omeeron v Domck, 

2 Camp 44 Jl'addington v Roberts L S., 

3 Q B 579 if asm v IVood 1 a P D, 
53 

(6; £,iic-m V tfavositeski, 1 Esp, 296, 


Phipson Ev Sth Ed 107 Roscoe, N P 
Ev 37, and see SeUen v Norman, 4 C i 
P 80 

(7} Evans V Birch 3 Camp, 10 , Roscoe 
N P Ev 37 

(8) ifathias v 0 Neil. 94 Mo . 527 . 5 
S W 2S3 (Amer) 

(9) See Walter v Haynes Ray & M 
149, Burmester v Barron 17 0 B, 82S. 
Taylor Ev s 179, no inference should 
be draivn from the posting of a letter 
that it was properly addressed, Ram Das 
V The Official Lujuidator, Colton Ginning 
Co, Ld , Cawnpore 9 A, 356, 384 (1837) 
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have been either put into the post oiEce or delivered to the po?tman{l) it is 
presumed, from the known course of business m that department of the pubbc 
service, that it reached its destination at the regular time and was received by 
the person to whom it was addressed ”(2) “ Again, if letters or notices pro 
perly directed to a gentleman he left with his servant, it 15 only reasonable to 
presume, pnmfl facie, that they reached his hands (3) The fact, too, of send* 
ing a letter to the post office will in general be r^arded by a jury as presump- 
tively proved, if the letter he shown to have feen handed to, or left with, 
the clerk, whose duty it was in the ordinary course of business to carry 
it to the post, and if he can declare that, although he has no recollection of the 
particular letter, he invanahly took to the post office all letters that either 
were delivered to him or were deposited in a certain place for that purpose (4) 
Where a registered letter la posted to a firm’s correct address but is returned 
with the word ‘ refused ’ endorsed upon it, the presumption under this section 
m favour of the existence of common course of buamess is that the letter reached 
the firm’s place of business and it may also be presumed that it was refused 
by an agent or partner of the firm (5) Upon the settlement of the list of contn 
hutones to the assets of a company m course of liquidation one of the persons 
named in the list denied that he had agreed to become a member of the company 
or was bahle as a contributory The District Court admitted as evidence on 
’ ” ’ ' to the objector, 

was duly com 

■ letter appeared 

uu lue ivcuiu , OUL uu vue ueattug ui me appeal, it was alleged by the official 
liquidator and denied hv the objector, that such notice had been in fact given 
’ ” ’ * ' he caress 

letter book 
Secretary 
• had been 

copied m the letter book The objector denied having received the letter or 
any notice of allotment , held that the Court should not draw the inference 
that the original letter was properly addressed or posted , that the press copy 
letter was madmissible in evidence , and that there was no proof of the 
commumcation of any notice of allotment (6) Where a notice to quit was sent by 
registered letter the posting of which was provisi, and which was produced in 
Court in the covet in which it was despatched, that cover contaimng the notice 
with an indorsement upon it purporting to be by au officer of the post office 
statmg the refusal of the addressee to receive the letter , held that this was 
sufficient service of notice (7) Postmarks on letters — when capable of being 


( 1 ) Sxlbeek V Corielt 7 Q B 846 

(2) Best Ev $ 403 Taylor Ev S 
179 and cases there ctled Saundersen t 
Judge supra IVeodcock v Ilouldra.vrth 
supra ll'flrrcn v ll'arren supra. If a 
letter is sent by the post it is fnma facte 
proof until the contrary be pro>ed that 
the party to whom it is addressed receiTcd 
It in due course Jer Parl-e B in IVarren 
\ It (irrrn supra. Looft Alt v Pearee 
Mohun 16 W R '’•>3 (1871) [if a letter 
IS forwarded to a person by post duly 
reg stered it must be presumed that it was 
tendered to him 1 See also $ 14 ante 
tee presumption as to post letters susa* 
marised m Powell Fv 94 

(3) Macgreger \ hedy 3 \\ H & G 
7«4 Tajlor I\ ! 182 Powell E\ 97 

(4) Taylor Ev { 182 and cases cited 
there and ante Silbeek \ Carbeit 


Heatherington \ hen {• Trother \ tlee 
lean Ward v Lord Landesborough To 
prove the sending of a notice by post the 
plaintiffs clerk was called who stated that 
a letter containing the notice was sent by 
post on a Tuesday morning but be had no 
recollection whether it was put in by b m 
self or another clerk it was held that 
tb s was not sufficient evidence of putting 
into post //atJter \ Salter 4 Biog, tee 
Roscoe N P Ev 574 and Lcosey v 
If il/mnir 1 M 5. M 1'’9 

(5) Leutt Dreyful v Him ndat I tehtn 
das SO \ C 194 12 ‘5 L. R 142 s e 

<6) Hamdas v The Ofi.tal Li^ da.cm 
Cotton Gtnn ng Co Ld Catinfore 9 K. 
366 (18S') 

(7) Jogendra Chunder \ Dteofia Aalk, 
IS C €81 (1E5S1 
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deciphered —are ‘primd faae evidenco that the letters were m the post at the 
time and place therein speci6ed(l} , the postmark on a letter has been admitted 
‘ 1 ' ft » oostmarkmaj be contradicted 

■ ■ The presumption, m the case 

^ and posted will be delis ered 

in due course(4), will be extended to postal telegrams now that the inland 
telegraphs form part oi the GoTemmcnt postal system (5) 

In certam cases special provision has been made by Statute with respect 
to matters with wl ich this section is concerned Thus in the case of documents 
served by post on companies, in proving Mrvice of such a document it is sufficient 
to prove that it was properly directed and that it was put as a registered letter 
into the post office (6) 


(1) Fletcher v Braddyll 3 Stark. R 
64 Stoeben v Collin ? M &. W SIS 
R V Johnson 6S Taylor Ev s 179 
and cases there cited Po\tcl! E\ 94 
Wlgmore Ev S 93 

(2) Abbey v HiF S Bin? 299. R v 
Pltimer R & Ry 264 Kei t v Lowen 
1 Camp 177 Roscoe N P Ev 213 & 
214 & Stepb Dig Art 13 ilimt (a) a 
letter IS presumed to baie arnved at its 
destination at the time at which it would 
he delivered in the ordinary course of 
postal business Stoeben \ Colhn ante 
Powell Ev 9S 


(3) Stoeben v Co//i« supra Burr 
Jones Ev § 46 

(4) British and American Telegraph 
Co \ Colson L R 6 Ex 122 per 
firamuell B 

(5) Roscoe N P Ev 43 see also as 
to the telesraphie messages s S3 post 

(6) Act vn of 1913 (Indan Com 
names) If a notice given under the 
Kegotiable Instruments Act (XXVI of 
1881 s 94) IS duly directed and sent by 
post and miscarries such misearnage 
does not render the not ce invalid 
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deal mth the subject o{ admissiooj 
said to form exceptions to the rule 
■ rely correct Admissions are some- 

times used as merely discrediting a party’s statement by showing that he has 
on other occasions made statements mconsistcnt with the case afterwards set 
up Their effect in such a case la merely destructive It is their inconsistency 
with the party’s present claim that gives them logical force and not their tes- 
timomal credit For in such cases the truth of the admission is not relied on, 
and therefore they are not obnoxious to the hearsay rule (1) In effect and 
broadly it may be stated that anything said by a patty may be used against him 
as an admission, provided it exhibits the quahty of inconsistency with the facts 
now asserted bv him in pleadings or testimony It follows that the subject of 
’ ' •“ '*8 interest at the time, for 

itcments is mcrcasod where 
time, that circumstance has 
on m the legal is not always 
t which at the time it was 
' " ’^.utan admission 

. . or a fact relied 

, , • endeneo of the 

truth of Its contents and as possessing an evidentiary force per se It is then 
equivalent to affirmative testimony for the party offering it Admissions in 
such cases have a testimonial value independent of the contradiction , and being 
the statements of persons not witnesses, form exceptions to the hearsay rule 
In this sense it has been said that — “ The general rule is, that e\ery material 
fact must be proved by testimony on oath There is an exception to that rule, 
namelv, that the declarations of a patty to the record, or of one identified in 
interest with him, are, as aminst such party, admissible in evidence "(4) The 
statements which are the subject of thc^m sections arc admitted yiwfly as in&rm- 
ativc of the case made and secondly, when amounting to proof for the adi’et 
sarj , because ir * 1 « ...,1 «.i *1 some security for 

their accuracj to hearsay testimony 

An admission i‘ lies it or his ropresont- 

atiie m interest ■ ■ general one that a man 

shall not be al • But as unuersal ex 

pcrienco testifies that, os men consult their own interest, and seek their own 
adiantage whatever tho^ say or admit against their interest or advantage 
may, with tolerable ' .» 

the contrarj appear 

as to the nature of « ■ . 

to whether the pei'-on who made the admission was or was not acquainted with 


(1) IVigTttore Ev S 1018 ti ug 

<2) Ib 

(S) Phipson n\ Sth Ed 2I3 

(4) Sf-vco \ Ere-tf* 9 B ft C. 935, 
938 frr Bijlej / 

(5) S 31 and note thereto fast the 
eTCeptions 10 thu rule are contained m « 
21 cl* (1) (2) The admissihihty of 
lioohs of account under s. 34 is also ao 


instance of statements made bjr a person 
being offered on his ow'H behalf An ad 
mission may further be proved on behalf 
of a partr if It IS relevant otherwise thia 
as aa admission s 21 cl (3) 

(6) Best E\> i S19 
(■) Best, Ev I Sl9, Taylor. Er., I 
723 
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the incidents of the property when he made the statement (Chattenee and 
Panton J J)(l) 

Admissions An admission has been defined to be a statement which suggests any infer 
ence as to any fact in issue or ndevant fact and which is made by any of the 
persons and under the circumstances m the following sections mentioned (2) 
In Pngbsh law, the term admission is usually apphed to civil transactions and 
to those statements of fact m cnnunal cases which do not amount to acLnow 
ledgments of gmlt or which do not suggest the inference of guilt the terra 
* confession * being generally restricted to acknowledgments of guilt or state 
menfs which suggest the inference of guilt (3) 

Besides admissions written and oral a party mav make admissions by his 
conduct These ate not mentioned in the seventeenth section as thej have 
alread} been dealt with in the eighth section ante Admissions by assumed 
' rule 

i they 
ats as 

admissions by a party statements made m his presence and not clemed by him 
provided the circumstances were such as to make a denial necessarv or appro- 
pnat-* (5) 

fonfes confession is an admission made at any time by a person charged with 

flons a enme stating or suggesting the inference that he committed that enme (6) 
There is a distinction between admissions and confessions in the Act(7) which 
however as it docs not contain a defimtion of the word confession does 
not Itself declare in what that distinction exists The nature of this distmc 
tion has however been the subject of judicial considerat on m the Bombay 
and Allahabad High Courts In the first place as sections 17—31 deal with 
admissions generally and include sections 24—30 which treat of confessions 
as distinguished from admissions it would appear that confessions are a species 
of which an admission is the genus AU admissions are not confessions but all 
confessions arc admissions Thus a statement amounting under sections 

iission under the 
le to the police 
subject matter 
videace against 
^ arc adrai'ssible 

as endence with regard to the ownership of the property in an enq^uiry under 
section 623 of the Cnminal Procedure Code (8) The present portion of the Act 
adopts the term Admission as the generic term for both civil and criminal 
proceedings and uses the particular term conIes« on for admissions (o) in 
cnmxnal proceedings (6) made by a particular person nr an accused 


(1) S nabandhu Nandi v Jlfonna Loll 
Par k S2J C 443 

(2) S 17 posi MeWlIs Ev 2od Ed 
149 

(3) Taylor Ev 724 

(4) Bwt, Ev American Notes p 488 
Norton Ev 142 As to adm ss ons by 
conduct see Powell Ev 277 Taylor Ev 

g 804 8 8 ante Confess ons 1 ke ad 
ra ss ons in c % 1 cases may be inferred 
from the cond cl of the pnsoner and from 
h s 8 lent aenaiescenee in the statement of 
others made m h s presence respeettng 
h mself Taylor Ev g 907 

(5) Best Ev ih see cotes to t 8 ante 

(6) Step 1 D a Art 21 the Act eon 
ta ns no deftnit on of a confession 


(7) P V Vacdo U2td 10 B L. R App 
2 (1872) per Pbear J 7? % Dabee Per 
shad 6 C 530 (1881) R v Afeher At 
IS C 389 593 (1888) R v Nlnadhab 
15 C 595 (1888) pef- Petheram C J — 

If the contents of the document d d not 
amount to a confess on the document tself 
would be rele ant as an adm ss on under 
s 21 »h 607 None however of tbe 
above cases ind cate the d fference between 
adm ss ons and confess ons See as 
to th s 7? V Bobu lei 6 A 509 539 
(1884) R V /agrup 7 A 616 (1935) 
R i Pandhannalh 6 D 34 (1881) R v 
Aana 14 B 260 263 (1884) 

(8) R V Tnb/ovan Maneetehand 9 B 
131 134 (1884) 
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person(l) , (c) of tho particular character denoted in the following definition 
“ A confession is an admission made at any time by a person charged with 
a cnme («) stating, or (6) suggesting the inference that he committed the 
crime ' (2) Therefore not only statements which amount to a direct acknow 
ledgment of guilt are confessions, hut also inculpatory statements, which, 
although they fall short of actual admissiotts of guilt yet suggest an inference 
of guilt All inculpatory statements, however, are not “ confessions ” but 
only such as fall short of being an admission of guilt, and from which an inference 
of guilt follows (3) A statement which is intended by the maker to be self 
exculpatory may be nevertheless an admission of an incriminating circum 
stai ‘ ’ ' ■ ’ hether a statement amounts to a confession 

or party making it, but the fact that it leads 

to ession ” is a statement which it is proposed 

to prove against a person accused of an offence to establish that offence(5) , 
while under the term ‘ admission ’ ate comprised all other statements amount 
ing to admissions within the meaning of the seventeenth and eighteenth sections 
ante Statements by way of confession which are excluded by sections 21 — 30 
arc inadmissible under the eighth section ante This latter section therefore, 
m so far as it admits a statement as included in tho word conduct must bo 
read in connection with the twentv fifth and twenty sixth sections and cannot 
admit a statement as e\idence which would he shut out by these sections (C) 
As in the ca«e of admissions in civil suits tho principle upon which tho reception 
of confessions depends is the presumption that a rational being will not make 
admissions prejudicial to his interest and safety unless when urged bj the 
promptings of trutli and conscience (7) In such cases tho maxim is ‘ Hahemus 
optimum lestem, confientcvi reum ’(8) If prisoners reallv Noluntanly confess, 
tneir confessions are the best possible evidence against them and a serdict 
based on voluntary confessions is just as good as a verdict based on tho testi 
monj of credible witnesses (9) 

But self harming evidence is not always rcccn able in cnminal cases 
as It is in civil There is this condition precedent to its admissibility that the 


(1) R V Tribliovait \taneekehand 9 B 
131 134 R V Jesriif 7 A 646 648 
(1885) 

(2) Stepb Dis Art 21 adopt«d sad 
folloNsed m V Babu Lai 6 a 509 539 
(1884) R V JVoHa 14 B 260 263 F D 
(1889) R \ hangal Malt 41 C 1905 
see Ramtat v Emferor 20 All L. J , 
128 R \ Jagrup 7 A 646 (1885) lln 
thi$ ^ist case Straight J ^ as of opinion 
that the word confession cannot be con 
sirued as including a mere ineulpator) 
admission winch falls short of being an 
admission of guilt I ut he also added that 
he did not find anything m Mr Stephens 
definition at variance with the view be 
tools It may ho»e\er be pointed ©ut 
that the rule contended for is not that 
every inculpatory statement is a confession 
but only such as fall si ort of being an 
admission of guilt and from which an 
inference of guilt follows Ks to 

plenary and not plenary statements 
Jfe Best F\ § 524) see also R v 
Pand^armotA 6 II 34 (1881) 

(3) Hokiman s R 51 P L. R. 1905 
2 Cr ! J 230 an | see notes t s '*5 
past 

(4) R V Pandhar nalh 6 P 34 37 


(1831) 

(5) R V Trtbl oian AtaneckchaTid. 9 B, 
131 134 <1884} it IS an admission of 
a criminating circumstance on which the 
prosecution mainly relies R \ Pan 
dhartnath 6 B 34 37 (1881) R \ f/ano 
14 B 260 263 (1889) 

(6) R V Nana 14 B 260 (1889) set 

also R % Jora Has}i 11 Bom. H C R 
'’4 (18 4) 7? V Royna Dirapa 3 B 12 

(1878) and s 62 post 

(7) Tajlor Ev 5 865 Best Ev f 
524 Phill ps &. Arnold E\ 401 R s 
}W/nraddi 6 Bom L R 7*3 in which 
also the tjuesfion of the importance to be 
attached to variation in confessional state 
ments >s discussed 

(8) In criminal cases a deliberate con 
fession carries w^th it a greater prutial lity 
of truth than an admiss on in c ' t ca«es 
the consenuences be ng more sen us and 
penal I hiUips i Arnold Fv 402 In 
R s Batdrr 2 Den at p 446 Erie 
sad 1 am of opis n that when a ecu 
(ession IS well pro ed it is the best eitdence 
that can be procured 

{9) je V llusyr MunJa! 25 M R.. Cr, 
rs 26 (1876) 
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party against whom it is adduced must have suppbod it voluntarily or at least 
freely (1) 


A pnsoner may be con\icted on his own imcorroborated confession{2) 
But in order to support a conviction the admission by the pnsoner must be an 
adimssion of guilt So where some prisoners during a preliminary investigation 
stated that the crime was committed by other persons and that any share they 
had m it was under compulsion it was pointed out that though such a state 
ment contamed an important admission it was not an admission of guilt and 
that upon such a statement alone no person ought to be convicted (3) Con 
fessions have been divided bv English text writers mto two classes namely 
judicial and extra judicial Judicial confessions are those which are made 

Either 
itence of 
rotecting 
re those 
1 Court 

this term embracing not oni^ cr/wm couitssions ot crime butaiithosa admissions 
and acts of the accused from which guilt may be implied All voluntary 
confessions of this kind are receivable in evidence on being proved like other 
facts (5) 'Whether however extra judicial confessions if uncorroborated are 
under English law of themselves sufEcieot for conviction has been doubted 
In each of the English cases usuallj cited in favour of the suffic ency of this 


Persons by 
whom ad 
missions 
may be 
made 


that viow which regards such confessions when uncorroborated as insufficient 
an op mon which certainly best accords with the humamty of the cr rainal 
law and with the great degree of caution applied m receiving and weighing 
* * ' f nanced 

ctually 
And 
taken 
) The 

• posing 

to a confession themselves arrived from the answers which the accused gave to 
questions put by them (10) As to retracted confessions see note to s 24 post 
Admissions mav be made br (c) a party to the proceeding (11) And a party 
to the proceeding may be affected by the admissions of the following persons 


(1) Best Ev 9 551 

(2) R V Ranjeet Son al 6 \V R. Cr 
73 (1866) R V Hydtr Jolaha ib 83 
(1866) or on fc s own admsson coupled 

th the e\ dence R v /fo/bcHwm 7 W 
R Cr 59 (1867) as to the effect of extra 
jud c al confess on ^ Post 

(3) R V Knsto itundul 7 W R Cr 
8 (1867) 

(4) Taylor 9 866 v ante R ' 
Bhuit n Rujtion 12 W R. Cr 49 
(1869) as to the effect of ind c al cor 
fess ons and as to retracted confess oos 
\ » 24 post 

(5) Taylor E 9 867 J? v Copee 
noth 13 W R. 69 (1870) [a confess on 
made to a private ind vidual may be en 
dence nsc the pr soner if proved by 


the person before Khom the confess on 
was made] R v Mo an Lai 4 A 46 
94 (1881) R Bysago Nos! yo 8 W 
R Cr 28 (1877) 

(6) Taylor Ev 9 868 

(7) F eld Ev 6th Ed 109 The re- 
port of the case there c ted m th s connec 
ton [f? V Jhvrree W R Cr 41 
(1867) (a oluntary and genu ne conies 
son s legal and sufhc ent proof of guilt)] 
does not state the nature of the confess on 

(6) Taylor Ev s 868 

(9) Pha Brttd V R (1912) 39 C 

80S 

(10) R V Soebian 10 B L. R 332 
335 (1873) R v Mohan La! 4 A 46 
49 (ISSl) 

(11) S 18. post 
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(6) an agent to such party duly authonzed(l) , {e) a person who has a propne- 
tarv or pecuniary interest in the subject matter of the 8uit(2) , (d) a predecessor 
m title or a person from whom the party to the suit has derived his mtercst{3), 
(e) a person whose position it is necessary to prove m a suit when the state 
ment would he relevant in a smt brought by or against hitnself(4) , {/) a referee, 
or a person to whom a party to the amt has expressly relent for informa 
tion (5) Where several persona are jomtly mterested in the subject matter of 
a suit, the general rule is that the admissions of any one of those persons are 
receivable against bimseU and bis fellows, whether they be all jomtly suing or 
sued, pro^^ded that the admissions relate to the subject matter in dispute and 
nere made by the declarant in lus character of a person jomtly mterested with 
the party agamst whom the evidence is tendered (6) The requirenient of the 
identity m the legal interest between the joint owners is of fundamental 
importance The admission of one co^IamtiS or co-defendant is not receivable 
against another merely by virtue of hia position as a co party in the htigation 
If the rule were otherwise, it would in practice, permit a litigant to discredit 
an opponent s claims merely by jommg any person as the opponent s co-party, 
and then employing that person a statements as admissions Consequently, it 
IS not bj virtue of the person’s relation to the litigation that the admission 
of one can be used against the other , it must be because of some priority of 
title or of obhgation (7) Plaintiffs who were two out of five brothers sued 
to establish their right to a two fifth share in properties, which were sold in 
execution of a money decree against another brother ‘ V and purchased by 
the defendant on the allegation that the properties, when sold, were the joint 
familj properties of the five brothers The defendant, whore care was that 
the brothers were not joint at the date of the sale, and that the properties were 
exclusively owned by 11, put m a deposition given by another brother K in the 
suit m which the money decree against U was passed, m the course of which 
A stated that the family was not joint and the properties belonged exclusively 
to U Held, that the deposition of K m the previous smt was not adimssiblo 
as admission against the plaintiff (8) Guardians of person of an infant are 
not competent to bind the ward by an admission as to his proprietary nghts 
An ndmi'ision bj a Court of Wards cannot bind or premmee the infant 
proprietor (0) An admission made by a landlord u not binding on his tenant, 
and this being so, a compromise entered into between the propnetors of certain 
land and others, whereby the parties to the compromise become joint propnetors 
of the land has no binding effect upon the tenants of the land (10) In a 
criminal tnal, if it is intended to bind a roaster by the statement of lus servant 
the relationship of master and servant must bo stnctlj proved (11) Generally 
with respect to the person whose admissions may be received , the doctnno is, 
that the declarations ol a party to the record or ol one xdeiitijicd in itUeresC tcil7i 
him are as against such party receivablo m evidence (12) But if they proceed 
from a stranger they are in general inadmissible (13) The act has rendered 


(1) S IS poit 

(2) Id 

(3) Id 

(4) S 19 post 

(5) S 20 post see notes to ss. 1^^ 
20 foit 

(6) Di/esAtcor Ram \ Nehar Singh 
43 I C 19J 

(7) Ambar Alt \ Lnlfe Ah 45 C 159 
* e 25 C L J 619 21 C. W N 996 

(8) Nagtndra Hath Ghosh \ La^ener 
Jutt Co. 25 C ^V 89 


(91 Banaari i.al Sxtgh \ Djaria SofS 
Uwnr 29 C L J 5“7 sc 5' 1 
825 

(10) Poran PanJe v Dhaipai Ttaan 
S’ 1 C 729 

(11) Etiperor \ Pii^aran S>ngh 19 Cr 
L J "89 sc 4 Pat L W 120 

(12V Ta-slor F^ i *40 t 

Bro It 9 B 6, (. 9'S 

(13) Id Ba erngh t. n 4 ic 4 B 4 C, 
329 
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admission witlim the meaning of the eighteenth section (1) Entnes tn hoolj 
of accouni, though proved not to have been regularly kept, may yet be relevant 
as admissions (2) Admissions may be also contained m recitals and descriptions 
tn <fe«ij(3) , horoscopes{i) , receipis, or mere acLnoicledgments given for goods 
or money, whether on separate papers, or mdorsed on deeds, or on negotiable 
eecunties , banker's pass bools ; accounis rendered, such as a soUcitor’s bill ; 
sworn inventoTies and declarations by executors which operate as an admission 
of assets(5) , and survey maps (6) The omission of a claim by an insolvent in 
a schedule of the debts due to turn given on oath is an admission that it is not 
due (7) A statement in a bill of sale is evidence against those who are parties to 
it, the seller and the purchaser and the person who purchased from such last men- 
tioned purchaser (8) Statements recorded m a rent-smt under Act X of 1859 
which do not conform to the requirement of the sixtieth section, cannot be relied 
on as admissions (9) Even an ttnaltd instrument may operate as an admission 
as to collateral matters(lO) , but not one which is not duty stamped{ll), except m 
cnmmal cases (12) A return made to a collector by an occupant of land statmg 
the amount of the rent, is an admission as to the amount of the rent binding 
upon the occupant and all who claim under him (13) As to admissions in 
dorel fehrists, or in wotices to enhance rent, see cases noted below (14) Though 
a judgment is generally irrelevant as between strangers, it may be relevant as 
between strangers if it is an admissioa.(16) Thus where A sued B, a earner 
for goods delivered by A to S, & judgment recovered by B against a person to 
whom he had delivered the goods, was held to be relevant as an admission by B 
that he had them (16) “U is true that a record is sometimes admitted m 


• ' ' ' ’ * - * *he party himself that the fact 

• • to the pnnciples govenung 

• • belongs ”(17) And where in 

• • r, the second son of was 

. ’ le plamtiS, was consequently 

entitiea to a moieij oi iu« laumy piupeiiy as lepresentativc of A, the other 
moiety gomg * • . . . . i ^ branch, a judgment 

and other dc • • K, in which suit the 

adoption oi V ^ , evidence against the 


(1) Hnruh Chunder r PrQSu"«v Ceo- 
mar, 22 W K , 30S (]874> , as to plcadjnffs 
IB the same proceeiJings, r Post As to the 
adimssibilo m Fngland of pleadiaps m 
ether actions, see Phipsoo Ev , 5th Ed , 
237 

(2) K V Honmanta 1 B 610, 617 
(1877). V post 

(3) Taylor E> . 91—100, 838, Roscoe, 
N P Ev, 76, Powell Ev , lHh Ed, 465, 
466, post, Koniiar Doorganatk t Kam 
Ckunder. 4 I A., 52 (1876) 

(4) Rojo Coundan v Raja Goundan, If 
M 134 (1893) 

(S» Taylor. Ev. IJ 839, 860 

(6) See notes to s 36 Post, and cases 
there cited 

(7) Tajlor, Ev I E04. KteholU v 
Dames, M S. Rob. 13, Bart \ Neseman, 
3 Camp, 13 

(5) Soojan Dibee v Aeknut Ah, supra. 

(9) Pogha Mahtoon v. Ceoroo Bakoe, 


24 V\ R 114 (1875; 

(ID) Whart 5 ll2t cited m Phipsoa, 
Ev 3rd Ed 193 194 

(1!) Act II of 1899 (Stamp), s 34. 
amended m 1922 

(12) Ib cl (2) other than proceedmss 
under Cb XII (Disputes as to immovable 
property) Ch XXXM (Maintenance of 
wives and children) of Act V of 1898 
(Cnmmal Procedure) 

(13) Atitdh Deharee v Rom Rai, 18 W. 
R, 103 (1872) 

(14) Gtnga Pertkad v Gogun 

3 C, 2 (1877), see also Baratn Coomerj 
V Rem hrukna, S C 864 (1880), Jitdoo- 
noth V Rajah Baroda, 22 VV. R, 220 
(1874) 

(15) Steph. Dig, Art 44 

(16) Ttley v Cotrlmg 1 Ld Ry, 744. 
s e B N P , 243 . Steph Di?, Art 44, 
illost (e), Taylor Ev, f 1694 

(27) Taylor, Ev, i 1694 
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defendants, not in order to prove an adjudication between third parties, but 
m order to prove a statement made by l5ie predecessor in title of the parties 
defendants against whom the document was sought to be used (1) Though 
a judgment of a Criminal Court or verdict of conviction cannot be considered 
in evidence m a civil casc(2), a plea of guilty m tho Crimmal Court may be so 
considered as evidence of an admission (3) As to admissions made inpl^dings, 
see notes to the fifty eighth section, post 

Personal knowledge 13 not required “ An admission is receivable although Hearsay 
its weight may be slight, which is founded on heaTsay{i), or consists merely of “ ^ 

the declarant’s optHton or helief{5) , but where the admission is an inference 

/ — X 1 _ 1 . 11 ^ tko Pourt may disregard the 

hat a party ‘ is inform- 

‘ will not amount to an 

admission [t) lUt gtuuuu apjioais lu ue mat even u a party has no personal 
knowledge, the admissions would ordinarily not be made except on evidence 
which satisfies tho party who is making them that they are true (8) 

An admission, merely as an admission is not conclusive against tho person Effect am 
who makes it (9) The latter may show that he was mistaken, or was not tclhng stances o 
the truth , he may dimmish the importance to be attached to it in any way admission 
he can , he is not precluded from contradicting it so far as the admission is 
merely an admission, he may induce the Court to disbelieve or disregard it if 
he can (10) The circumstances under which an adanssion was made may always, 
therefore, be proved to impeach, or (since the weight of an admission depends 
on these circumstances) to enhance its credibility (11) An admission, bow 
ever, may operate as an estoppel, m which case the person who made it is not 
permitted to deny it (12) As to the effect of admissions as dispensing with 
proof, see tho fifty eighth section, post There may be a withdrawal of any 

n n Iw> rn nr, I wlrtso vVaxI 1 Vmv «Aty>o riAf fft WlthdfaW 

' Sion are 

• • action, 

• Under 

this Act the fact ot compulsion would affect t&o weignt oi tae eviutuco only 
As to admissions made “ without prejudice,” tho twenty third section, 
post With regard to the effect of confessions both judicial and extra judicial, 

V ante, Introductory note to ss 17 — 19 Confessions arc irrelevant in cnmmal 
proceedings if mado under the circumstances mentioned in the twenty fourth 
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(3) Sumbo Chunder \ Modhoo Kybtirl 
10 W R 56 (1868) Field t\ 6lh Ed, 
184 

(4) Wifmiore Ev S 1053 Re Perlon, 
53 L T 707 (ISSS) [statement of a person 
as tohis illfBitimaey xee also ^ v ll’alker, 
Cox 99 m Taylor Ev I 737 (1885) the 
point IS treated as doubtful as to stale 
ments b> an agent containing hearsay or 
opinions see The Aciaeon 1 Spinks E & 
A, 176, The Selvtty. 10 P D, 137 

(5) Deo V Steel 3 Camp, 115 

(6) BuUey \ Dulley L R. 9 Ch. 739 
747 

(7) Phipson Ft Sth Fd 219 \\iIU 
E\ 108 I Daniel 8 Ch Pr 6th Ed 575 
Tajlor Ex i 737 TrimWexfoa-n x Kem- 
mif 9 C 8. F 780. 784—786, v 


rerrars 2 B 8. P 542 in which case it 
xxas held that if the defendant gixes m 
evidence an answer in Chancery of the 
plaintiff it will not entitle the plaintiff to 
axail himself of an> matters contained in 
such answer xxbich are only stated as bear 
say but set Taylor Ex i 737 as to 
-idmissions which operate by way of estop 
pel tec s 115 post 

(8) AifcAen x Robbiiu 29 Ca. *13 716 
(Amer ) cited in \\ iginore Ev i 1053 

f9) S 31 post 

(10) See Cunamghani Ev 23 24 

(11) See notes to s. 31 post ^dmis 
sions depend nwich upon the circumstances 
under which they are made R v 
S'lminoiixto I C & K 164 166 per 
\\ ightman J 

(12) Ss 31 115 — 11* poit 
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section, post, unless they come \»ithin the provisions of the twenty eighth 
section But if no inducement (within the meaning of the twentj fourth 
section) has been held out relating to the charge, it matters not as far as 
admissibility is concerned tn vhal tcay a confession has been obtained though 
of course the manner in which it has been procured maj affect its weight (1) 
Before using a statement (oral or written) as an admission the facts which 
make it an admission must be proved (2) 

Matters “ \dmissioii3 are rcceuable to prove matters of law, or mixed law and fact 

though (unless amounting to estoppels) these ate gcnerall} of little weight being 
^ necessarily founded on mere opinion Thus a defendant s admission that his 

trade was a nmsance has been received (3) So a prisoner s admission of a former 
valid marriage is some though not sufficient, evidence to support a conviction 
for bigamy (4) Matters of fact sunpl> may always bo proved in this manner 
Thus, a wfe a admission of adultery, though uncorroborated has on more than 
one occasion been held sufficient evidence where considered trustworthy, upon 
which to grant a diiorce (5) though if corroboration is availab]e(6) it must bo 
produced (7) But, contrary to the English rule oral admissions are not receiv 
able to proi e the contents of documents except where secondary evidence is 
admissible or the genumeness of a document produced is in question (8) The 
execution of documents (whether attested or not) which ate not required bj law 
to be attested may be proved by adimssion or otherwise ^9) And even m the 
case of documents required b} law to be attested the admission of a part^ to an 
attested document of its execution b> himself is sufficient proof of its execution 
as against him (10) Admissions may oven sometimes be received as to matters 
protected by privilege provided they are proved by a third person {\ ante) 

The whole The whole statement cootaimng tho admission must bo taken together(ll), 
TOW t* be^ for though some part of it may be h\ curable to the party and the object is only 
considered — 


(1) See Taylor Ev S 881 s 29 peel 
acd notes thereto 

(2) Banndra Kumcr Chose v It 
(1909) 37 C. 91 

(3) R V Nevile 1 Peak N P 12S 
see aleo as to this case R v Fame 8 E 
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(4) R V Savage 13 Cox 178 lac 
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R \ Flalerty 2 C A K. 782J R v 
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R V Phtip 1 Moo C C 263 however 
a declaration of the prisoner showing 
who were (according to his own belief) 
h s CO partners was rejected when by 
reason o{ tl e invalidity of the docoaent 
evidencing the transfer of their shares 
their legal title to them could not be 
establ shed 

(5) Robinson v Robinson 1 S A T 
362 IVtUamsi If til ams L R 1 P & 
D 29 Celli V Geliy (1907) P 334 

(6) ll’l lie V fVhile 62 L T 663 

(7) Phipson Ev 5th Ed. 219 in 
regard to adnuss ons involviog natters 
of law It IS said in Phill ps Ev 
p 344 10th EA — Mhere admissions 
involve matters of law as well as matters 
of fact they are obviously in many 
instances et t lied to very 1 ttle we ght and 
in some cases they have been altogether 


rejected Thus it has been 1 eld that the 
discharge of a defendant by a Court of 
Quarter Sessions under an Insolvent Act 
could not be established b> proof of an 
ackso viedgtnent of the d scharge by the 
plaintiff himself for the d scharge m ght 
have been irregular and vo d or might 
have been m staken by the pla ntiff Seetl 
V Clare 3 Camp 236 ^i m nersett v 
Adamson 1 Bing 73 Mans v Miller 
Barr Z0S7 As to admissions and estop- 
pels on points of law see Tagore v Tagore 
I A Sup Vol 71 (1872) Surendra 

Keskav y Doorgasundart 19 I A 115» 
116 (1892) Copee Loll v Mussl Seee 
Clandroolce 11 B L R. 395 (1872) and 
Dnnganya v T^aitd Lai 3 A L J S3 an 
adm ssion on a po nt of law is not a 

ih ng within the mean ng of 8 115 

(8) S 22 post as to written admissions 
see s 65 cl (5) post 

(9) S 72 post see Taylor Ev SI 414 
1843 Common Law Procedure Act 1854 
s 26 

(10) S 70 post Taylor Ev SI 1848 
1853 

(11) Taylor Ev., 5 725 Wills Ev.. 
2od Ed 159 Sooltan Ah v Chand Bibse 
9 M R. 130 (1868) explained in Shoiih 
Shurfuras V Shaikh Dhunoor 16 W 
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cular passages and read them w thoot the 
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to ascertain what ho has conceded against himself, and what may therefore bo 
presumed to be true, yet, unless the whole is received, ths true meaning of the 
part which is evidence against him, car*"'*’ ^ -,i /i\ t> i. *i-_ _i. *t 


the circumstances, how much of the witne statement they deem worthy of be- 
lief, including as well the facts asserted by the party in his own favour, as those 
made against him (2) The rule applies equally to written, as to verbal 
admission (3) Thus where m a suit for rent at an enhanced rate after notice 
the pKmtilI set forth that the defendant and his predecessors had boon holding 
the tenure without any change in the rent , but alleged also that the tenure 
had its origin at a period long after the permanent settlement, it was held 
that the defendant was not at liberty to avail himself of such portion of the 
admission as allorded a ground for the presumption of uniform payment 
from the permanent settlement without accepting the latter part of the admis- 
sion which rebutted such presumption (4) The principle upon which the rule 
IS grounded is, that if a party makes a qualified statement, that statement 
cannot be used against him apart from that qualification , an unfair use is not 
to be made of a party’s statement, by trying to convert into a particular ad- 
mission by him that which ho never intended to bo such an admission (5) But 
though it is the rule that an admission which is qualified m its terms, must 
bo ordinarily accepted as a whole, or not taken at all as evidence against a 
part) , ) ct when a party makes separate and distinct allegations without any 
qualification, this rule docs not apply It is by no means the case that no 
portion of a party’s statement cm by any possibility be given in evidence 
against him, without every portion of the statement from the beginmng to 
the end being also road (6) A distinction most abo be drawn between the 
case where an admission by one party has merely the effect of relieving the 
other party from giving proof of a particular fact, and the case wiero one 
party, failing to adduce independent evidence in his favour, attempts to roly 
on the statement of the other party as an admission In the latter case, as 


22 W R 220 (1874) Ntamut VIhh v 
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section, post, unless they come withm the provisions of the twenty eighth 
section But if no inducement (withm the meaning of the twent} fourth 
section) has been held out relating to the charge it matters not, as far as 
admissibibty is concerned tn uhat uoy a confession has been obtained, though 
of course the manner in which it has been procured ma) affect its weight (I) 
Before u«ing a statement (oral or written) as an admission, the facts which 
mahe it an admission must be prosed (2) 

Matters ‘ idmisaions are recci%able to prove matters of law, or mixed Ian and fact 

prov able by though (unless amounting to estoppels) these are generally of little weight being 

adm ss on necessarily founded on mere opinion Thus a defendant s admission that his 

trade was a nuisance has been received (3) So a prisoner s admission of a former 
’ ' ■ it I _ JT* evidence to support a conviction 

always bo proved in this manner 
uncorroborated has on more than 
one occasion been held sufficient evidence where considered trustworthy upon 
which to grant a divorce (5) though if corroboration is availablc(6) it must be 
produced (7) But, contrary to the tnghsh rale oral admissions are not receiv 
able to pro\e the contents of documents except where secondary evidence is 
admissible or the genumeness of a document produced is m question (8) The 
executioti of documents (whether attested or not) which are not required by law 
to be attested mav be proved by admission or otherwise (9) And even m the 
case of documents required bj law to be attested the admission of a party to an 
attested document of its execution by himself is sufficient proof of its execution 
as against him (10) Admissions mav even sometimes be received as to matters 
protected by privilege, provided they are proved by a third person (\ ante) 

The whole The whole statement containing the admission must be taken togother(ll} 
adtnis^on forthoughsomepartofitmaybcfsvourabletothe party and the object is only 
must be 

considered — - - . . . . — . , — — , - — 
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reason of the invalidity of the docottent 
evidenc ng the transfer of their shares 
tbeir legal title to them could not be 
established 
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of fact they are obviously m many 
instances entitled to very little weght and 
in some cases they have been altogether 


rejected Thus it has been held that the 
discharge ot a defendant by a Court of 
Quarter Sessions under an Insolvent Act 
could not be established by proof of an 
acknowledgment of the discharge by the 
plaintiff himself for the discharge m ght 
have been irregular and void or might 
have been m staken by the plaintiff Seoll 
\ Clare 3 Camp 236 Sumi lertelt v 
Adamion 1 Bmg 73 Mont v Miller, 
Durr 2057 As to admissions and estop 
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to ascertain what he has conceded against hunself, and what may therefore be 
■ 1 i. V i.. i- ’ *> ’ • tru 3 meaning of the 

n« Wll n 4.1,« -l. iU 


deem worthy of bo- 

hef, including as well the facts asserted by the party in his own favour, as those 
made against him (2) The rule applies equally to written, as to verbal 
admission fS) Thus where m a amt for rent at an enhanced rate after notice 
the phintifi set forth that the defendant and his predecessors had boen holding 
the tenure mthout any change m the rent , but alleged also that tho touufo 
had its origin at a period long after the permanent settlement, it was held 
that the defendant was not at liberty to avail himself of such portion of the 
admission as afforded a ground for the presumption of uniform payment 
from the permanent settlement without accepting tho latter part of tho admis 
Sion which rebutted such presumption (4) Tho pnnaple upon which tho rule 
IS grounded is, that if a party makes a qualified statement, that statement 
cannot be used against him apart from that qualification , an unfair use is not 
to be made of a party’s statement, by tmng to convert into a particular ad- 
mission by him that winch ho never mtenaed to bo such on admission (3) But 
though it IS the rule that an admission which is qualified m its terras, must 
bo ordmanlj accepted os a whole, or not taken at all as evidence against a 
paitj, jet when a patty makes separate and distinct allegations without any 
qualification, this rule docs not apply It is by no means tho case that no 
portion of a partv’a statement can by any possibility be given in ovidonco 
against him, without every portion of the statement from tho bogmning to 
the end being also read (0) A distinction must also be drawn between the 
case where an admission by one party has merely the effect of relieving tho 
other party from giving proof of a particular fact, and tho case whore one 
party, failing to adduce independent evidence m his favour, attempts to rely 
on the statement of the other party as an admission In the latter case, as 
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on the ado issions of the defendant is 
loan! to take those admissions as they 
stand in their entirety bv so tak n? them 
he would on his own {art concede the 
truth (I th se stitenients contiined in tbe 
idmissi 11 ' f lie defendant other than 
the pirticular stniements on which be 
'1 ccificiU) relied Ishan CliuiiJfr v Haran 
Sirdar n W R 535 llS69l Lalhh 
ProHoo \ Sl^onalh W I 1864 Act \ 
27 Aontiar iloorjanafS \ Ram Chunder 
4 I A 52 (lS-6> 

(1) Taylor F\ 5 725 Thomson v 
Aiulcn 3 D ^ R 361 rirlchcr ■» 
Proesall 2 C &. 1’ 566 Cobhrli t Grey 
4 I X R -29 

(2) Ta'lor E\ I 725 and cases there 
\V. LI 


cued Ra/ah Iftlmoney v Rananoograh 
Ro) 7 W R 29 (1867) [lie Court ts 
not bound to believe the wl nie of the state 
raentj Sooltaa Ah \ Chat d Dibce 9 \V 
R no (1868) Shurjuras v 

Shatkh Dtunoo Id W R 257 (187:> \d 
Stanton v Pcrctial 5 H L C 293 
frfioii Chwixfcr % Itaran Sirdar II W R 
535 (1869) [For instance if the Judge 
upon the evidence really believes that the 
payments credited in a plantiffs book 
were made although he dsUelicves the 
entry as to the amount of debits there 
IS nothing inequitable in his giving t^e 
defendant the benefit of the payments ) 
But though the Tudge mav belie e ere js t 
and disbelieve the other he u»hf nui to 
dv so without some pood m« n } tl ih 

Probloo V Skeotath \\ R 1?64 Act \ 

(3) Tavlor Fv {• -26 

(4) JnJconalk Roy v Ra aA teroda 22 
\\ R •‘■*(1 I18*4« 

(5) Pjlanlonalh Rwrar r Chen'ra 
Mohan I B L R (A C) 133 (1«6S). 
10 X\ K I**© explain rg Poeha Ptkarte 
V If atson & Co 9 \\ R^ 193 (l«53) 

{61 It sees 30 fori and »*o/rr there'o 

13 
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the party relies on the admission, lie must take the whole of it together , m 
the former case, the one party cannot be said to use the admission of the other 
as evidence at all Under the Civil Procedure Code, ‘ it is the dut} of the 
Court to examine the written statements in order to see on wliat points the 
parties are at issue, to lay down the issues and to receive and consider the 
esidence adduced on the points in dispute, hut the Court will not allow the 
parties to waste its time by produemg evidence to establish that which has 
never been contradicted, and therefore to lay down that when a defendant 
admits any one fact contamed in the written statement of the plaintiff, and 
thcrehj excludes independent evidence thereof, he is entitled to say that the 
plaintiff has rchod on hia statement as evidence, and that ho (the defendant) 
IS, in consequence, in a position to claim that the whole of it may be read as 
evidence m his own favour, is a proposition which cannot be mnmtamed If 
a party wishes to eiv e evidence in his own favour, of course it is in his power 
to come forward like any other witness and subject himself to examination 
and cross-examination in open Court, but until he has subjected himself 
to cross examination, no statement which he may volunteer can be used as any 
evidence in support of his own case, unless the tight, so to use it, has accrued 
from the deliberate act of bis adversary A party cannot himself determine 
that his own statement shall be used as evidence in his favour ”(1) 

As in the case of admissions m civil cases admissions m cnminal cases must 
that the whole of a confession must 
together There is no doubt that, 
isoner, he must take the whole of it 
together, and cannot select one part and leave another{2) , and, if there be 
eitner no other evidence in the case, or no other evidence incompatible with it* 
the declaration so adduced m evidence must be taken as true But if, after 
the whole of'* ‘ ’ 

ID a situation ' 

statement of 

the lury for their consideration, precisely as in any other case where one part 
of tne evidence is contradictory to another ’(3) A confession is evidence for 
the prisoner os well as against him it must be taken altogether , but still the 
jur) may, if they think proper, believe one part of it ona disbelieve another 
Tlie Court is at liberty to disregard any self exculpatory statements contamed 
m the confession which it disbelieves (4) When the prosecution rebes on such 
a statement as the only evidence of an offence, caro must be taken that nothing 
is read into the statement (5) 


(1) Shaikh Shurfuras v Shaikh Dhunoa 
16 W R 257 (1871) fer Ainslie J 

(2) J? V Chffktta Khan 5 W R, Cr 
‘0 (1866) R V Sheikh Beodkoo 8 \V 
R Cr 38 (1867) R v Gour Chand 
1 VV R Cr 17. 18 (1864) R v Chul 
I mdee roranamek 3 R Cr V 5 55 
(1856) R V Beshor Deua 18 W R Cr 
29 (1872) R V Kitio Cot-al 24 W R 
Cr 80 (1875) Coleke Chunder v The 
Xlagislrale of Ch ttagong 25 W R Cr 
15 (1876) (admission not amoonting to 
confession of guilt) J? v Sonaaollah 25 
\\ R Cr 23 24 (1876) R v Dada Ana 
15 B 452 459 479 (1889) If one 


I on or at Inst »o much as is explanatory 


of the part already proved and perhaps 
in favoTcnt tilir all that >sas related to 
the subject matter jn issue The Queens 
cate 2 Br &. Bing 297 as to distinct or 
oppos ng statements by the accused see 
R \ Soobjan 10 B L R 332 (1873) 
R V NiliO Cotai 24 W R Cr 80 
(1875) and v Pxka Beta \ R (1912) 
39 C 855 

(3) R V Jones 2 C i P 699 fer 
Bosannuet J 

(4) R V denes 4 C. & P 221 226 R 
V Dada Ana supra at pp 459 479 R v 
Babajt cited ib 479 R \ SonauBan 25 
W R Cr 23 24 (1876) it mi> be that 
the Court would attach aery 1 ttle weight 
to the exculpatory parts R \ Amnja 
Goi da 10 B H C R 497 500 (1873) 

(5) P la Betia \ P (supra) 
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“ Evidence of oral admissions ought always to bo received with great cau- 
tion. Such evidence is necessanly subject to much imperfection and mistake ; 
for either the party himself may have been misinformed, or he may not have 
ness may have misunderstood him, or 
sed. It also sometimes happens that 
. few words, will give an eSect to the 
;hat the party actually said.”(l) So 
where a plaintiff sued for a sum said to bo duo upon a settlement of account 


means of provmg the case, if a true one ”(2) But where an admission is dehber- 
ately made, and precisely identified, the evidence it affords is often of the most 
satisfactory nature (3) Admissions depend very much upon the circumstances 
under which they are made (4) 

As m the case of admissions in civil proceedings, the evidence of oral con- 
fessions of guilt ought to be received with great caution (5) But n dehberatc 
’ ’ ' f ’ r » » ’ ' ' -st effectual 

estimated 


part of the confession is on record, it may be relied on m pretercnco to that 
part (9) In order to detenmno whether statements are confessions the whole 
of the statements must be taken into consideration, and where the statements 
are self-esculpatory they ate inadmissible (10) Although a confession mitst bo 
taken as a whole and considered along with the admitted facts of the ca«c, the 
accused being )udgcd by his whole conduct, the Court is at hberty to disregard 
any statement contained m the confession which it disbelieves (11) In trials 
by ]ury, it is the duty of the Judge to lay the confessions properly before the 
jury, pointing out the circumstances bearing for, and against, their value, 
it is for the jury to form an opinion as to their weight (12) “ A judge, 
in fact, 13 hardly justified m treating a confession made by a prisoner before .v 
magistrate, as a mere piece of evidence which a jury maj deal \nth m the same 
way as they would with the evidence of a witness of doubtful veraciti ff a 
pnsonct has confessed before a magistrate, tbc attention of the jury should be 


(1) Tajlor Ev, I 161 

(2) Lalla Slicofcrihad > 10 

Ind Ap 74 79 IS C L R 27l 

(3) Tajlor Ev S S61 

(4) A’ \ 1 C & K 164 

166 set notes to s 31 fosi 

(5) Ta>lor, n\ i P62 * 

(6) Id, i S6S, \ ante Introduction 
See as to the degree of credit to le gisen 
to confessions Roseoe Cr li 1 Ith Ed 
35, 36. 1 Phillips & \rn Es 40* lOih 
Ed . R s Daia 4na, IS B at p 4^0 
(1«89) 

(7) Fmrercr \ Prama'J-analh Pafchi 
30 C l„ J 503 as to whether statement 
su.gestins inference of guilt was confession 


see Pan Gang \ Cnil-cror 19 Cr L J 43 
\ statement which suggests an inference 
of ipiilt ma> amount to a confessi n th u..h 
the person making it nvis direetJi repudiatr 
his participati n in the crime /aroia ' 
Cmf.ror SJ I C 691 

(6» Smtlh \ Emfcrcr 19 Cr L ' I«9 

(9) llasnu \ Ci'ifercr. 20 t r L J 
737 sc 53 I C. MS 

(10» 1h Foong 1 Emfero' 32 C \\ 
\ «34 s. c 3« Cr L J 105 . 

(II) Xdmoji 1 rmfe^oT 19 Cr E 3 
7«» sc 4t> 1 C 70^ 

112) A s />-ij -fnj 1> r 4'2 461. 
478 tl«’-« R. ' ’/-••a Dav-J 10 E, 

49- «02 ll«*6 
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drawn to the question whether there was anj' reason to suppose that that confes* 
Sion was made under an) undue influence , and i{ there is no reason to sup* 
pose anything of the kind, tho jury should he told so and advised that they ma^ 
act upon it ’ (1) The infirmative hypotheses affecting self cnrainativo en 
dence have been in particular dealt with in tho works of Bentham and Best (2) 
Balse confessions are cither the result of mistake (which may be of fact or of 
law) or are intentional In the case of intentionally false cordession the field of 
motive must bo searched for such causes as mental and bodilv torture, desire 
to stifle further inquiry, weariness of life sanity desire to benefit or injure 
others, and motives onginatmg m the relation of the sexes False confessions 
are not confined to cases m which there has really been a crime committed 

17,^^ ^..*1.. « 1 V ^ _ J J _ 1 1 


language used and incompleteness of tho statement (3) 

Admission I An admission IS a statement, oral or documentarj, 

defined , suggests any inference as to any fact m issue or relevant 

I fact, and winch is made by any of fhe persons, and under the 
circumstances, Iicremafter mentioned 


Admission ^ 18 Statements made by a party to the proceeding, or by 

proce^Sns^ , whom the Court regards, under the 

or his agent? circumstances of tlie case, as expressly or impliedly authorised 
I by him to make them, are admissions 

i 

By suitor in Statements made b} parties to suits, suing or sued m a rc- 
thPe^^charac presentative character, are not admissions, unless they wore made 
ter while tho party makmg them held that character , 

, Statements made b) — 

By parts | (1) Persons who ba^c an} propnetar} or pecuniar} m* 

In ViSject tercst m the subject matter of the proceeding, and who make 
matter j the statement m their character oi persons so interested, or 

By person} (2) Persons from whom the parties to tho suit have derived 
their mterest in the subject matter of the suit, 
derived « admissions, if tlicy are made during the continuance of 

the mterest of the persons making the statements 
Admission 19 Statements made b} persons whose position or Inbi 
v.^ho^s'eposii ht} It IS necessarv to prove as against an} part} to the suit, arc 
uon mus^ ^ admissions, if such statements would be relev ant ns against such 
al agai'nsi tpctsons lU relation to such position or linbiUtv m a suit brought 
Buft^ lb} orngamst them, and if thev are made whilst the person making 
’ them occupies such position or is subject to such liabilit} . 


(l) li V S/iaJiabMl 13 W 155 161 

Cr •I"’ 43 (18*0) fer Sorman C. J (J) lb 

(;;} Best Zv Si 554— S73, Norton. 
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Jllualralum. 

i undertakes to collect rents for B 

B sues A for not collecting rent due from C to £ 

4 denies Val rent was due from Cto B 

\ statement by C that he owed B rent is ftn admission, and w a relevant fact ns against 
A, if A denies that C did one rent to B 

Admissions 
by person 
expressly 
referred to 
by party to 
suit 

The question is, uLether a horse sold bv /4 to fi is sound. 

A enjs to B — Go and ask C, C knoais atl about it ’ statement u an admission 

Principle. — The reception o! admissions considered as exceptions to the 
rule against hearsay is grounded upon the fact that what a person says may bo 
presumed to be true as against himself and when not obnoxious to that rule 
upon t!ie fact of inconsistency But the very ground of this presumption ex- 
cludes such an inference when the declarations of a person arc tendered os 


20 Statements made by persons to whom a party to the 
suit has expressly referred for information in reference to a raattei 
in dispute are admissions 


Wlien broadly stated m such a manner os to include these exceptions, the rule 
IS that the declarations of a party to the record, otolouetderUifcdvi tnlerest ictlk 
hvn, are as against such partj receivoblo in evidence (3) This identity of 
interest which determines the rele\ ancy of the admission includes (o) agcncy(4) , 
{b) proprietarj or pecuniary intcrest(5), which includes (a) joint intorost(G) , 
(b) real as opposed to noiiunal intcrest(7) , (c) derivative interest (8) Statements 
bj sf rangers are not generally relevant (9) But to this general rule also there 
arc certain exceptions (10) Ip *1 * lo tba fTr.n«Mi 

principle applies qtnfacit par 
the agent witli the principaL 
tatne in a certain transaction, 

of that transaction is the act of the principal (11) Agencj is the ground of 
reception of declarations bj partners and joint contractors and referees (12) 
In rcsjicct of declarations by persons having o propnetari/ or pecuniary tfiterest 
in the subject matter the rule in respect of joint interest is that the admission 
of one partj maj be given in evndence against another, when the party against 
whom the admission is sought to be read has a joint interest with the party 

thing to which the adnussion 
Court whore the pleader for 
. had asked him before the 

institution of the suit to arrange a settlement this was held admissible against 


(1) Best r\ t S19 Wills 103 
but sec also Taylor F\ § 723 \ ante 

Iniroduclion md s 21 fosl 

t2) In re 11 All I \ L R 1 Ch (1891) 
558 561 564 2>M.iM.i v Pcrcisa! 5 H 
L Cas 273 

(3) Taylor E\ ! 740 

(4) 18 20 see poit 

(5) S 18 d (I) see foil 

(6) See p 196 rest 

(7) Pee tost 

(8) S IS. el (2) see tost 


(9) Steph Dg Art 18 Tader Ev, 

^ -40 sec fast 

(10) Taylor Ev It 7^9— *65 see fast 
and s 19 

(U) Taylor Ev s 602 Re*! Iv | 
531 see pnil As lo admiss ns by agenls 
see the jidsment of ^ir W Grant in F atrhe 
\ Hasitags 10 \es«e> j 123 

(12) foil and lotroduetiea ante 

(13) In re <1 htteUy E R 1 Ch (1891), 
5 s *63 i.^a.Ao S’lBfJi V /ksre Si"th 
39 C 995(1912) 
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nil llio clofnndnntrt ( 1 ) 'ilili nilo ilopotxh iij»orj tlio If'S'il priiiripio tlint nor?on' 
foi'od ^oitillj nro of tli< uliok, cncJi limn;; pnord of tijo wliolo tli** 

ftdmi»''iwn f f ntlirr lliendiiiM^ionof tlioothfrnri 1 mn) 1 j prcHlnco I m ovidtno 
nf^iunit tlint oHur Hinl h npphnl from rod j»roj)rrt> Inw to other mnttirsfS) 
In tlio cn«o of jnrti**i who hn\o n rt/il ii^ opioHttl to « rioinitid inttro’d the 
Inw in n^^iird to tliii nonrcc of o\idinc« Imiki thnfl^ to tin* ronl {mrtm m 
intrrilt, iuid to tliotr ndiiii’inoti'i (Iio nniiin wnOit hk thoii;;h tlic} wirv 

inrtics to tlio rroonl ( 3 ) Itmtl), m (lin tn^ of flrritYf/tiv mtinit tlio lmrt^ 
fl(..nin"t wliotn tliG ndmiKKion in to h>i uvd (al oi \\ hat ho clatinn in thu 

euhjoct ninttor from the peroon who inndn tlm ndintHimn an whirn it ih Nought 
to rpnd nji.itnit tho heir nn ndmi 4 ‘<iuit nmdo h^ tlio nniiHtor 'Jho ('round 
upon wliicli ndini<'<ion‘i bind tlioM m {ruit^ witli thi port) muling tlioni ii 
(nn in tho rant t f tlio othor nl>o\t mcntiotii 1 t xn ptionn) tlmt tho} nro nknti 
fled in interrnt (!) "Ho (tho {>tmoiifi(^ainnt uhoni tin iulnii«-ninn mn id) ntntidi 
in tho nlioi 1 of thu inrt} innlcintt the ndniin*ci(}n Ho enn onl\ rintm what h' 
rhininKcniinu]irdiriMntith)inthiitwn\ .an I tliircfoni it in oiifs fur iicconliiu 
to Ic^nl jinnctplrn, that ho ohoidd be bound b) tho ndnun.nionn of him throin^h 
whom ho clninin '*( 0 ) 

f. 3 Ihcut tnl ) n 0 ( / lelin iftiie ) 

t 3 ( /r<h«tinl /if I ' ) 

M 22|0Q|Cl (t>)(/t I'xticunwnrf ) a 21 {l'rt> f of a I niiiin n ) 

• 31 (fj/trl o/a Imliitoin ) 

a. 23 {A>lMU4tmi'*tct(>ioiiiprt}ultff > 21 30 {Hulti trtlh rry^rl ht alntittonl 

vAtfA O' ninl h tfnfnuont) 

Ad'nuitont S'Kiftiltj --Mrit l>lff Art* It^JO 1' fl . Uh'rt n. 

Iv 107&-13.0I Itoar 0 b I It CS— 70 llii{WK.n Ir nii M :|3->210| UhK I ' i 
Sntl L.). 14tU.170i Krai, 1 1 .HOIKdaff I mdl )v mh ] ) 420—4 13 1 ^nri'>n. 1 r, 
14S— I6I| I r.4r0| inillim A Aril It 70il-40l Omnli'fir 1 r CTi M Ui <4 

iiiorf, I lUIN, d ar; Jly ogtMi — Mrjb JUji Arl J7 Tiyinr Jv jj t^* n07,Ito»cof, 
h P I r , 0tl-7t I Krai It | 631 | jn? 1 tan a rriticlj^I «n I AKrnI 1B7-Il)3 2n I Id | 
Norton I v ■ 141 1 I mra n a I att rf Aernr; In ltrili«li In lit 4.0— 4S8|I wril It 2^1 
fclorf oil ABrncy, |f ITI, 135 1 It »r<*r Cr I r IStti I J 47 U Ibmi rr J r | 1078 lly 
j^rioni haxinj ftojUfUru or jtfytMry inlitft — fclrjl !)!>, Aria 10 17iTa)l^^'^^ 

I) 745—761 787, 760—718 j lto-<w N 1’ I r . 07 i Act I\ c f IPOH IllmlUli n) a. 21 By 
pfr/on#/roM ifXitm inlrrr*! 4* rfrdirrf •— Mcj I Jlljr Arl 10 Tn>J r 1 t , |J 787— 701 75S 
00 By tiranyfT •— blql Wa, Art- 18 1 Tnjrl r 1 1 , H 710, 769—70.7 Uy Ttjttfti — 
fctrib Ills. Art lOiTatl r |r,||7C0— 705 

COMMENTARY. 

As (u ndinia.nionn l>) p trtinn (tvh< n stud ur siiin;' (Hiraindt)} made when a 
rartles minor, or wlipii holilinj; a rrprt ncnfnlit n chnrnricr t niifi* p 2 J 0 and nn to 
nominal parties, (,unrdiniii and in-xt friend^, \ ;o.ti, ndmiMinnn mn} ho nmdo 
h} pnrtion nt oi» lime (C), and nthrr in n {recent or patt( 7 ) htigitinn It n not 


(1) Mraian Stalbar v Alfnotdi W<« 
44 C 130 (1717) t<r ‘•an Irra n t } 
A MpoVtfJrr I 

(2) In re K hUtltj yrr KrkrtrW / 

Tie Jfclarall ni of larinrrt an I J Int 
coniratlor* ate almlttllle loiH co ibe 
Kftmnl of joint Inlffnl an 1 of aicficy 
Tirtor Ir II J98 743 D»t Art 

17 tee roil 

(J) T»rl f I V I 756 ire fed 

(4> Ih I 787 

(5) In re H kUtUy L R I Cl> (1871) 
55S wt ttr K.lifwltl J 


(6) Unlrti the almltabn I* one maJe 
Ijr a r>rrinn aiilns or aiirl In a fcprc*rnta 
•|te cl trader In whlcli caic It t ii*t le 
male t*l l*t Ihe jcrion tntliln* it iiitiain* 
Hal cl irarlrr ■ 18 ome an I ift ‘•tcrli 
Dir Art IS t ode Introduction 

(7) IfiniK ChunJtr V I roiwio 
Cotoia*- 22 W It 303 (I8*4) Obkei 
r t md \ rjfefoj Cohn I 9 U R K* 
(|8f9) ^keo Surit v Arf-n Kkfhnao H 
W R, Ui (18*0) Truh CkanJff » 
Kkaxa Ckaro 13 U R 417 (1871) 
OkMfnoi CkiioJfr V M/ikoo loll )7 NN 
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necessary that the prior litigation shonld have been between the same parties 
and m this respect a distinction must be drawn between statements admissible 
under the present sections, and those admissible under the thirty third section, 
post And so it was held that the deposition of a person in a suit to which ho 
was not a party, was, in a subsequent suit m which ho was defendant, evidence 
against him and those who claimed under or purchased from him although ho 
was nine and had not been called as a witness The thirty third section (post) 
did not apply to such a deposition which was admissible under the present 
section although it might have been shown that the facts were diSerent from 
what they were stated to be m the former casc(l) And an admi3«ioa by a 
jfljAtrdar, in a suit brought by Goiemmcnt to assess tho lands, that the lands were 
comprised lu a zemindari, is evidence of that fact m a smt by the zenundar to 
resume those lands (2) Admissions by the parties in a former arbitration may be 
used in evidence in a subsequent smt (3) The 
section settles a point which appears to be t 
Therefore, whore parties sue or aro sued m a 
assignees of an insolvent(5), executors, admit 

statements made by them before they were clotbe<I with that character will 
not be admissible against them so as to affect tho interest of the persons the} 
represent (6) Thus the declarations of a party smng as assignee of a bankrupt 
’ ‘ ” Tho adims-sions 

i of tho donor (8) 
nission by parties 
f the tleceascd (9) 

The repicsentati\ 0 capacity of a person who represents a minor comes to an 
end by tho death of that minor (10) In respect of ci>'representativcs it seems 
that the admission of one executor will not bind another, at any rate, if tho 
admiHion was not mado m the character of executor (11) The admissions of an 
executor are not receivable against an administrator appointed during the 
alsonco of the executor (12) Whore one of several trustees had admitted that 
ho had moQC} of the trust estate in hts hands, and it was submitted that this 
admi-'sion of one of them bound the nst, it was held that it would, if they were 
all personally liable, but not where they were only trustees (13) Under tho 


R 372 (1872) Koihfc Kuhcrc v Dama 
Soondarec 23 W R 27 (1875) Forbei 
\ Mir Mahomed Taki 5 B L R 529 
(1870) 14 W R (P C ) 28 13 M I 

A 438 Jce also cases cited ante p 221 
In a suit b) A and B parties not entiUed 
to the property of a deceased Hindu as 
his heirs against C and D an admission 
b) the person legall) entitled to tbc 
propett) made in a petition filed in (be 
su t that by her gift or relin<iuishment 
pU ntitfs I ad a title to the propert) isas 
I eld lo be exidence that such title esisted 
anter or to tl e comn’c icement of the suit 
loir Loll \ Molesh ^oran 14 W K 
4S4 0871) 

(1) Soojon Ptbec \ .4rfirni«» Ah, 14 B 

I R \rp 3 (18741 21 \\ R 414 

(2) Fortes V tfir Mahomed TaJki supra. 

(3) Huronaih \ Preonolh 7 W R 249 

(186“) an I a (missions made before an 
arbitrator are reccival 1e in a subse<]uent tna! 
of the cause the reference haiing prosed 
ineffectual ( rfgorj \ Ho-iord 3 Rsp.. 
113 Slack \ fuf/ianon Pea 5 

(4) Taylor Ev , { 7SS Steph Dig, 

16 


(5) Merely to speak o£ th« “plamtif! 
assignee is not an admission of tl e (laio 
tiffs title as ass gnee Clarke \ Mnlliek 
2 M 1 A 263 269 (1839) 

(6) S IS ante Legge v CdmcnJs 25 
L / Ch 125 140 J4J 

(7) Fenwick v Thornton 1 Jf A M.. 
51 see Tayfor E\ 5 755 

(8) Duarkanalh Bose s Chundee Cl nrn 
I W R 339 (1865) 

(9) Chnnder Kant \ Remnarain Dtj 
8 W R 63 (1867) 

(10) Itulodhur Roy v Jufoo Mtlk 14 


W R 162 (1870) 

(11) Chundrr Kant v / Dey 

8 \V R 63 (1867). and oek \ 

Dnnn Ry A XI., 416. Se ^ 

12 M 1 U 513 54 , Fojt »3 

A A E, 43 Taylor Ev X 

of 1908 s 21 (India* > 


XMlhoms on Executor*, 

(12) Rash y Pee 

(13) Dnis V R 
Skaife \ Joe 

» ss also 
IS sot 
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eighteenth and twenty-first sections the admissions of a person acciL<5ed m 
cnmmal proceedings will he receivable But in England it appears to be doubt 
ful whether in anv case a prosecutor in an indictment is a party to the inquiry 
in such a sense as that an admission by him could be received in evidence to 
prove facts for the defence Of course this docs not refer to the admission of 
facts which would go to his reputation for credibility as a witness in the case , 
these may always and under all circumstances bo proved by the admission of 
the witness himself (1} 


Co-defend 

ants 


Agents 


’ ’ j ' »n can only be given in evidence aeamst 

‘ other party (2) An admission or even 

ral defendants in a suit, is no evidence 
fundamental proposition that a plamtifi 
1 and that no defendant can, bt an ad 

delegate the authonty to one, for more 
man nis onn ■'Uare m piopertv (4/ In general, the statement of defence 
made by one defendant cannot be read m evidence, either for or against his 
co-defendant neither can the answers to interrogatories of one defendant be 
read m c%ndence, except against himself , the reason being that, as there is 
no issue between the defendants, no opportunity can have been afforded for 
cross examination , and moreo\er, if such a course were allowed, the plaintiff 
might make one of his friends a defendant and thus gain a most unfair advan 
tage But this rule does not applv to cases where the other defendant claims 
through the party who«e defence is offered m evidence nor to cases where 
they have a joint interest, either as partners or otherwise m the transaction 
Tinierever the admission of one party would be good evidence against another 
party, the defence of the former maj a fortiori be read against the latter ' (5) 
Simii'irly, tho admissions or confessions of a respondent are not admissible 
evidence against a co respottdent(6) nor a /erfrorj against the petitioner (7) 
Nor are those of parties engaged in a joint tort, or joint enme, receivable against 
each other, except to the limited extent, and under the circumstances, in the 
tenth section (an/e), mentioned 

He who sets another person to do an act in his ste%d as agent is chargeable 
bv such acts as arc doro under that authonty and so too properly is affected 


acknowledgment that the money has been 
paidj But a receipt may operate as a 
wai\ er Ke las Chandra Nath v Shetkh 
Chicnu 43 C 546 (1915) 

(1) Roscoe Cr Ev 12th Ed 47 see 
R V An all 8 Cox 439 and tiole »n 3 
Russ Cr 489 As to whether the adnus 
sions of an accused may be used for purely 
frobativa purposes that is to relieve the 
prosecutor of the proof of facts essential 
to hiS ease see R v Flaherty 2 C & K 
782 which was a bijramy case it was held 
that an admission of the first marriage by 
the prisoner made to a constable was 
some though not sufficient evidence of 
the marriage and »n J? v Savage 13 Ccw 
178 a similar ease (overruling R v 
Wetitou 2 M & Kob 503) an admission 
by the prisoner was tendered to prove the 
first marriage but was reiecfed v ante 
Introduction As to admiss on for the pur 
pose of the trial see s 58 pest 

(2) In re Whiteky L R 1 Ch (1891) 

sss 

(3) Amntolol Bose v Rajoneekont 
lUtter IS B L R 10 26 (1874), 23 W 


R 214 2 I A 113 Riamuloonah 

Khodim V ffimnut Ah 22 IV R 519 
(1874) Lacknian Sxngh v Tansukh 6 A 
32s (1884) A tsullah Khan v Ahmad Alt 
7 A 353 (18S8) Kali Dutt v Abdid Ah 
16 C 627 635 (1888) Taylor Ev I 754 
Pfaraince Dassce v Nurrohurry Mohu’ito 
Marshall 70 (1862) See Article in 1 A 
L J 233b 

(4) A-futlah Khan Y Ahnad Ah supra 

(5) Taylor Ev § 754 and cases there 
cited but as to cross examination by 
defendant of co defendant see s 137 past, 
as to admissions by co defendants who are 
joint tenants or joint contractors see 
ChundereshiS/ar Narain v Chitnt Ahir 9 
C L R 359 (1881) Koasulhah Sundari 
V ifiikta Sundari II C 588 (18SS) and 

. m 

(6) Robinson v Robinson 1 S & T 
363 see also Hay v Gordon 10 B L R-^ 
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by admissions made by the agent m the conrse of exercising that authority. 
The question, therefore, turns upon the scope of the authority This question 
frequently enough a difficult ono, depends upon the doctrine of agenej applied 
to the circumstances of the case and not upon any rule of evidence (1) The 
principle upon which admissions of an agent, within the scope of his authority, 
are pennitted to be proved is that such admission®, a® well as his acts, are 
considered as the acta or admissions of the pnncipal What is said or done by 
an agent is said or done by the principal through him, as his mere instrument (2) 
A statement, therefore by an agent, whom the Court regards under the 
circumstances of the case a® expressi) or impliedlv authorized to make it, is ad 
missiblo though not on oath (3) 

Before the admissions of an agent can be recei\ed the fact of his agcnc\ 
must be proied This can be done bj proving that the agent has acquired 
credit bv acting in that capacity and that he ha® been recognised bv the pnn- 
cipal in other instances of a similar character to that in question (4) A person 
either may expressly constitute another his agent to make an admi«®ion tlius 
if a person agree to admit a claim provided J R will make an affidavit m support 
of it, such affidavit is proof against bim(5) or he maj authonze niiothcr to 
represent him m a particular businc's when admissions mode bj tint other 
withm the scope of his authority in the ordinary course of and with reference 
to, such business will be evidence against him When the principal constitute® 
the agent as lu® representative in the transaction of certain business uliat 
ever the agent docs m the lawful prosecution of that business is the act of the 
principal (6) '\Miero the acts of the agent ivill bind the principal then his 
representations, declarations and admissions, respecting the subject matter 
will also bind him, if made at the same time and constituting part of the 
rts The admission must be one having reference to the subject- 

matter of the agency (8) So whatever is said bv on agent, cither in the 
making of a contract for his principal, or at the time and occompanMng tlio 
performance of anj act, within the scope of his authont) having rehtion to 
and connected with and in the course of tlic particular contract or transac- 
tion in which he is tlien engaged is, m legal effect, said b\ his principal 
and admissible m evidence (0) “ Tlic representation, declaration, or 


(1) Wigmore Es § 1078 

(2) Fianhhn Bank v Pennsilvoma D 
& M S N Co 11 C & J 28 33 (Amer) 

(3) Ceiindii Jhnar \ Clhetolal Vetu 
2 Bom L R 651 (1900) 

(4) Roscoe N P 71 , Eran's 

Principal ami Apent 192 H ^ 

t'lrifc 2 Stark 368 Coiirteen s Teusr 
1 Camp 43ii Xeal > Critng 1 Esp 61 
Soe as to proof of agenc> Raw Bufri s 
Kishon Vohufi 3 B L R A C J 273 
(1869) 

(5) LloiJ \ INWan 1 Esp 178. 
Stcietis \ Tliaekcr, Peake 187 Roscoe 
N P Ev 69, see s 20 tinie and note on 
" Referees 

(6) Ta>lor r\ I 602 and jce generally 
ib 5 J 602— 60S Wilts E\ 2nd Ed. 161, 
Stepn Dir Art 17 Roscoe N P Es 
69 — 71 Powell F% 290 Pearsons Law 
of Agency in Briiisli Inlia 4’6 — 128, 
Px an s Principal an 1 \Rent 18" — 193 Best, 
Px p 487 Norton Px 144 a» to the 
acts contracts and representations of the 
agent xxhich ore oriRinal exidenee and 
receixable for as xxelt as against his 
principal \ ante Introduction 


(7) Story on Agency t 134 "res 
getter’ here means the business regard 
mg ixhich the law identifies the principal 
and aRcnl and must not be taken to import 
that the declarations must form a part of 
the ret gcsiee in the evidentiary sense of 
that term it has been said that the dechr 
ations of an agent are not receixable as to 
bx gone transactions see Exans sk/to 189 
citing Great fl esiern Rati toy Com/'any \ 
ll tilts IS C & B N 74S rairfi.^ v 
Hastings 10 \ es 123, AoJif \ Jansen 
4 Taunt S6S , tee also Pear«on ju/to 
437 but this IS misleading for so long 
as the representalions are made concerning 
the principal s business and in tbe ordinary 
course of it it is immaterial if they relate 
to past or present exents Phipson Ev, 
5th Ed 233 citing Prof Thayer in the 
Irish Litt Timet, heb 19 1®*! 

(8) Ste P ttfra ard cases there 

cited 

(9) Per n C J in r ranH n 

Bank V nj /7 Jf Jf N- 

Co, 11 13 (Vrner). e, 

E\ ! 1 



234 


ADMISSIONS. 


[s. 20. 


admission of the agent does not bind the principal, tf it is not made at the 
very time of the contract, but upon another occasion , or if it does not concern 
tho subject matter of the contract but some other matter, in no degree 
belonging to the res gestae ”(1) It does not follow that a statement made 
by an agent is an admission merely because, if made by the principal 
himself, it would ha\ e been one , for the admission of an agent cannot always 
bo assimilated to the admission of the principal (2) “ The party’s own admts 
Sion, whenever made, may be given in evidence against him , but the admis- 
sion or declaration of his agent « ’ > > ’ ’ 

tinuance of the agency m regarc 
opus When the agent’s right 

tho principal can no longer be affected by his declarations any more than by 
hi3 acts, but they will be rejected in such case as mere hearsay ”(3) There- 
fore admissions by an agent of his own authority and not accompanying the 
making of a contract or the doing of an act on behalf of bis principal, nor made 
at the time he is engaged in the transaction to which they refer, are not binding 
upon his principal, not being part of the res gestae, and are not admissible in 
evidence, hut come within the rule excluding hearsay, being but an account 
or statement by an agent of what has passed or been done or omitted to bo done 
— not a part of the transaction, but only statements or admissions respecting 
it (4) The words of the eighteenth section [ante) “ whom the Court regards 
under the nrcumstances of the case as expressly or impliedly authorised by him 
to male them" leave it open to the Courts to deal with each case that anses 
upon its own meiits(5), having regard to the law of agency applicable and the 
particular facts of each case But it is apprehended that the Courts will, m 

' ' 1 1 > .> ’ ’ 1 down by the 

ons are roceiv* 

* hem (7) As an 

or admissions 
they fall witmn 

the nature of his employment as such agent (8) Account books, though proved 
not to ha\e been regularly kept in the course of business, but proved to have 
been kept on behalf of a firm of contractors by its servant or agent appointed 
for that purpose, are relevant as admissions against the firm The fact, how 
ever, that the books had not been regularly kept might be a good reason for 


(1) Story on Agency S 135 

(2) Steph Dig Art 17 Taylor Ev, 
§ 602 

(3) Taylor, Ev tb , and cases there 
ciCea' fAe autAonty ftr xaske aiAmvsions ts 
at once put an end to by the determination 
of the agency whether or no such deter 
minatioa has been properly brought about 
Kalec CTAiirn v Betigai Coal Co 21 W R 
405 

(4) i='r£i«A/in Bank v Pennsylvania 
supra narrati\es of explaining or admitt 
ing a past act are not admissible even 
though the agency continue unless the agent 
be empowered to speak for his principal at 
the time Wharton Cr Ev p 594n For 
instance an agent might be specially sent 
to make a statement on behalf of his 
principal as to what had occurred 

(5) Field, Ei 6th Ed 87, 88 “The 
point to be regarded in this clause is not 
only the establishment of an agency as to 
which the Court must be satisfied but 
that there was authority given sufficient 
to cover the particular statement relied 


on as admissions Norton Ev 144 

(6) V post remarks of Tindal, C. J . 
in Garth v Houafd 8 Bing 4S1 

(7) Taylor Ev 5 602 Evans svpra 
tSS if fAe sfafemenfs of Ckt agwW 
arc admissible the statements of the agents 
interpreter acting as such in the agents 
presence are admissible without calling 
the interpreter and it must be assumed 
as against the principal that the interpreter 
interpreted faithfully Reid v Hoskins 
26 L J Q B 5 S E & B 729 , admis 
sions which consist of hearsay evidence are 
not receitable against the principal Kalil 
\ Jansen 4 Taunt 565 

(8) Garth v Hauard 8 Bmg, 451, see 
yenkataramanna v Chavela Atchiyamma 
6 Mad H C R J27 (1871) as illustra 
tions of the admission and rejection of 
statements upon this principle see Tie 
Kirkstail Brea.ery Company v The Fumey 
Ra laay Company L R , 9 0 B , 463 
43 L J Q B, 142, Garth v Houari, 
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rejecting the account, if offered m evidence against any person other than the 
contractor or his partners (1) It la of course open to the contractor or an\ of 
bis partners to show that the entries have been made after such a fashion that no 
reliance can bo placed upon them, but if made by a clerk of the firm, tbev are 
relevant (2) An agent’s reports to hia pnnctpal are not, in general, receivable 
against the latter in fa\out of third persons, as admissions (3) Thus letters 
’ ’ ' ’ account of the 

the principal (4) 
ers of the latter 

weiv uiia auiiussiuie us eA.pidiiaLuiv ui lut siaicmtuis oi Luo former (5) As 
the declarations of an agent are admissible on tho ground of the legal identitj 
of tho agent with the principal the declarations and acts of an agent cannot 
bind an infant, becau'e the latter cannot appoint an agent (G) Evidence ma} 
be gi\en against companies, of admissions made bv their directors or agents 
relating to matters within the scope of their authority (7) Thus a letter written 
bj the <5ecrctarv of a company by order of the acting dtrectors(8}, stating the 
number of shares held by M, was admitted on behalf of his executors in proceed 
mgs against them (9) But tho confidential reports of directors to a meeting 
of the sharcholders(lO), admissions at a board meeting of less than the requisite 
number of mcmbcrs(ll) ha\c been held not to be receivable Tho manager 
of a banking company may make admissions against the bank as to its j^actice, 
m making loans to customers (12) As to admissions by servant of companies 
see cases noted below (13) The admissions of a surveyor of a corporation, res- 
pecting a house belonging to the corporation, are evidence against the latter 
m an action for an injury to tho plaintiffs house by work doilo on the defend 
ant’s premiaes{H) , but the report of a survejor to the corporation as to the 
value of lands about to be purchased bj it, is not evidence, either of the truth 
of the facts or to explain the resolutions or letters of the corporation os to the 


receipt of shop goods) of a shopman are evidence against his master but not 
his admissions as to a transaction outside tho usual business (17) An admis 
Sion by a person who has generallj managed A s landed property and received 


(1) R \ Haimania 1 B 610 617 

(1877) s 34 I'Osi mil no(« thereto 

(2) lb 

(3) Sleph Dig Art 17 Conghorn v 
Allnull 4 Taunt 511 He Dir ala Co 
L R 22 Ch D 593 Coof'cr \ Metro 
foUtan Board of M orlf 25 Ch D 472 
KoJil \ Jansen 4 Taunt 565 Raitter \ 
Pearson ib 662 Belhani \ Benson 
Cow 45 Fatrl e \ Hasiings 10 Ves 
123 though see contra Solxiay 10 P D 
137 sec Phipson E\ 5th Ed 233 
Roscoe N P E\ 70 E^anr sufro 190 

(4) Z,a»ig/ioni \ AllnutI supra 

(5) Coales \ Bainbridge 5 Bing 58 

(6) Tailor, Ev 5 60S and v ante 
Introduction 

(7) Roscoe N P Fi 70 Lindle} 

Compan> I tw 1S1 

(S) But unless acting under the 
express order of the directors the secre 
tary of a company cannot maVe admissions 
against the companj e\en as to the receipt 
of a letter Bntff \ Great X Ry Co , 
1 r S. F 345 , iee also Burtifidf \ DayreW^ 
3 Exeh 225, Roscoe N P Ev„ 70, 71 


(9) Meux Executor's case 2 D M i 
C 522 

(10) Re DnaJa Co 22 Ch D 593 v 
ante 

(11) Ridley V P/>rnoiilfi Bating Co 2 
Each 711 

(12) 5aiimonr \ London Joinl Slock 

Bonk (1892) \ C ’’01 

(13) htrkstall iJrctiery Co i Furness 
Ry Co L R 9 Q B 468 Of 11 Ry 
Co V iVtllts 18 C B NS 748 Mayheco 
\ Sehon 6 C &. P 58 Sides \ Card,} 
S Aorigation Co 33 L J Q B 310 
Agastts \ London Tram Co 27 L T 
492 

(14) PoMon \ St TIomos Ilosinial 3 
M S. R> 6’5r 

(15) Cooper ^ Met Board of H orks 2S 
Ch D 5 4‘2 infra \ ante 

(16) Longhboro U,gbtray Board t 
Corson 55 L '0 

(17) Cartk \ Henard 8 Eiog, 4S1 , 
Sehnmaek \ Lock 10 B. Moo^ 39. and 
see Chfforj v Burlan I Eing, 199, 
Vereiith x Footnrr, supra Roscoe N P 
Ex, 70 72 
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admission of the agent docs not bind the principal, if it is not made at the 
very time of the contract, but upon another occasion , or if it does not concern 
the Subject matter of the contract but some other matter, m no degree 
belonging to the res gesta'*{l) It does not follow that a statement made 
by an agent is an admission merelj^ because if made by the principal 
himself, it would have been one , for the admission of an agent cannot always 
be assimilated to the admission of the principal (2) “ The party s own admis 
Bion, whenever made, may be given m evidence against him , but the admis 
Sion Or declaration of his agent brads him only when it is made during the con 
tmuance of ’ ’ * then depending, et dum fenel 

opus Whc particular matter has ceased, 

tho pnncipa clarations any more than by 

his acts, but luey wm i>e rcjecieu lu sutu case as mere hearsay ”(3) There 
fore admissions by an agent of his own authority and not accompanying the 
' • i ir ' lug pfincipal, nor made 

refer, are not binding 
are not admissible m 
being but an account 

or statement by an agent of what has passed or been done or omitted to bo done 
— not a part of the transaction but only statements or admissions respecting 
it (4) The words of the eighteenth section {ante) ‘ whom the Court regards 
under the arcumMances of the case as expresshj or imphedhj authorised by km 
to them,“ leave it open to the Courts to deal with each case that arises 
upon Its own mentsfh), bavmg regard to the law of agency applicable and tho 
particular facts of each case Bat it is apprehended that the Courts will, in 
the apphcation of this section, bo guided by the principles laid down by the 
English and American cases and text wnters (6) The admissions are roceiv 
able m evidence without calling the agent himself to prove them (7) As an 
agent can only act within the scope of his authority, declarations or admissions 
made by him as to a particular fact are not admissible unless they fall witnin 
the nature of his employment as such agent (8) Account books though proved 
not to have been rogularlj kept in the course of business but proved to have 
been kept on behalf of a firm of contractors by its servant or agent appointed 
for that purpose, are relevant as admissions against the firm The fact, how 
ever, that the books had not been regularly kept might be a good reason for 


(1) Story on Agency 9 135 

(2) Steph Dig Art 17 Taylor Ev 
§ 602 

(3) Taylor Ev i6 and cases there 
cited the authority to make admissions is 
at once put an end to by the detem nation 
of the agency whether or no sneh deter 
minatian has been properly brought about 
Kalee Churn v Bengai Cool Co 21 VV R 
405 

(4) Franklin Bank v PenntylvanKi 
supra narratives of explaining or admitt 
tng a past act are not admissible even 


principal as to what had occurred 

(5) Field Ev 6th Ed 87 88 "The 
point to be regarded in this clause is not 
only the establishment of an agency as to 
which the Court must be satisfied but 
that there was authority given siiificieiit 
to cover the partictilar statement relied 


on as admiss ons Norton Ev 144 

(6) V post remarks of Tindal, C J , 
in Garth v Honard 8 Bing 451 

C7) Taylor Ev f 602 Evans supra 
I88 189 if the statements of the agent 
are admissible the statements of the agent s 
interpreter acting as such in the agents 
presence are admissible without calling 
the interpreter and it must be assumed 
as against the principal that the interpreter 
interpreted faithfully Retd v ffoskins 
26 L J Q B 5 5 E & B 729 . admis 
sions which consist of hearsay evidence are 
not receivable against the principal Kail 
\ /onren 4 Taunt 565 

(8) Garth v Howard 8 Bing 451, see 
I’tnkatara iB««a v Chaveta Atchiyanma 
6 Mad H C R 127 (1871) as illustra 
lions of the admission and rejection oi 
statements upon this principle see The 
KtrkstaH Bre lery Company v The Furness 
Ra luay Company L K 5 Q B 46a 
43 L J Q B 142, Garth v Houard 
supra 
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rejecting the account, if offered in evidence against any person other tlian the 
contractor or his partners (1) It is of course open to the contractor or an\ of 
his partners to show that the entries have been made after such a fashion that no 
reliance can be placed upon them, but if made by a clerk of the firm, thev are 
relevant (2) An agent’s reports to his principal ate not, in general, receivable 
against the latter in faiour of third persons, as admissions (3) Thus letters 
' * ’ ’ ’ • ' account of the 

the principal (4) 
ers of the latter 

ueit neiu auiujs-iiuiu «ia ei^piuuaiuiy oi tut ttuieuieuts ui luo former (5) As 
the declarations of an agent are admis^le on the ground of the legal identity 
of the agent with the principal the declarations and acts of an agent cannot 
bind an infant becau'e the latter cannot appoint an agent (G) Evidence ma) 
be gi\en against companies, of admissions made bv their directors or agents 
relating to matters ivithin the scope of their autlionty (7) Thus a letter written 
b} the 'ecretarv of a company by order of the acting diicctorsfS), stating the 
number of shares held h) Af, iv as admitted on behalf of his executors in proceed 
mgs against them (9) But the confidential tepotta of directors to a meeting 
of the shareholdors(lO), admissions at a board meeting of less than the requisite 
number of membersfll) have been held not to be receivable The manager 
of a hanking company may make admissions against the bank as to its jftactice, 
m making loans to customers (12) As to admissions b> servant of companies 
see cases noted below (13) The admissions of a surveyor of a corporation res* 
pectmg a house belonging to tho corporation, ate cMdencc against the latter 
in an action for an injury to tho plaintiffs house by work done on the defend 
ant’s prcmi8cs(14) , hut the report of a survejor to the corporation as to the 
Aaluc of lands about to be purchased by it, is not ciidence, either of the truth 
nf the facts or to explain the resolutions or letters of tlic corporation as to the 


receipt of shop goods) of a shopman are evidence against his master, but not 
his admissions as to a transaction outside the usual business (17) An admis 
Sion by a person uho has generally managed A f landed ptopert), and recciied 


(1) R \ Uanmanta 1 B 610 617 

(1877) Sec s foil in I not t Ihcretn 

(2) Ib 

(3) Steph Dig Art 17 Z,ang/ior« v 
Allnult 4 Taunt 511 Re Dctala Co 
L R 22 Ch D 593 CooCcr i mtro 
folilon Board of II orkt 25 Ch D 472 
halil \ Jansen 4 Taunt S6S Rayner \ 
rearson ib 662 Bethani \ Benson 
Cow 45 Fflirlic i Hastings 10 Ves 
123 though sec contra Sol i ay 10 P D 
137 sec Phipson Ev Sth Ed 233 
Roscoe N P E\ 70 Eians sufra 190 

(4) Langhorn \ Allnull supra 

(5) Coates \ Painbridge 5 Bing 58 

(6) Ti>lor El t 60S and v ante 
Introduction 

(7) Roscoe N P Pi 70 LindJey 

Cotnpmi law 1S3 

(8) But unless acting under the 
express order of the directors the seerc 
tary of a company cannot mate admissions 
aimmst the company e\en as to the receipt 
of a letter Brug i Great A Ry Co 
ir AF 345 see also R«irnji<fe i Dayrelt, 
3 Exch 225, Roscoe N P Ev^ 70, 71 


(9) ifeox Executor's ease 3 D A! & 
C 522 

(10) Re Dnala Co 22 Ch D 593 v 
ante 

(11) Ridley V Flymoiiih Baking Co 2 
Exch 711 

(12) 5'immoni \ Condon Jowl Stock 
Bant (1892) A C 201 

(13) Airtrfa/I Brcucry Co \ Furness 
R\ Co L R 9 Q D 468 Cl I! Ry 
Co ^ II illis 18 C B NS 748 ifayhezr 
1 Af/ion 6 C A P 58 Slhs \ Cardiff 
S Aotigolion Co 33 L J Q B 310 
Agassis 1 London Tram Co 27 Ik T 
492 

(14) Pa\lon 1 St Tl omas Hosfnial 3 
M A R> 621b 

(15) Cooler 1 Met Board ef 11 orks 2a 
Ch D 5 472 sufra \ ante 

(16) Loughboro’ Highly Board r 
Cmrson 55 L T, 50 

(17) Garth 1 Howard 8 Ding 4S1, 
5rhaMiac6 \ Lock 10 B. Moo, 39, tad 
see Clifford v Burton 1 Bing 199, 
Meredith \ Footner, r-pra , Roscoe N P. 

Es. 70. 72 
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his rents, is not evidence against yj, as to his employer’s title, there being no 
other proof of his agency ad hoc{\) As to admissions made by partners and 
joint contractors, v post 

The manager of a joint Hindu family, or Larla, is the agent for the other 
members, and is supposed to have their authoritj to do all acts for their com 

’ 1 in the absence 

the family (3) 
1 if the parties 

suing were minora during the jTenod for which the accounts are asked (t) In 
respect of the admission of deMs he may acknowledge, as he may create, debts 
on behalf of the family, but he has no power to revive a claim barred hy limit 
.ation unless expressly authorised to do so (6) 

The admissions of a wife merely as such cannot affect her husband They 
will only bind him where she had expressed or implied authority from him to 
make them A^Tiether she had such authorit) or not, is a question of fact to 
he found hy the Court, as in the other cases of agency The cases on this 
subject are mostly those of implied authority, turning upon the degree m which 
the husband pernutted the wife to participate either in the transaction of his 
affairs in general, or m the particular matter m question (6) 

Admissions Itihas been already obscrved(7) that certain rules of admissibility are 
by agents applicable in cnminal cases only, but this is bccau«o the issues arise m cnminal 
Mses cases onlj, but in general the rules of admissihilitj arc the same for the tnal of 
civil aod cnminal causes Conformablj to this general doctnne the admissions 
of an agent may be equally received in a criminal charge against the principal 
But it IS a totally different question m the consideration of cnminal as distin- 
guished from cjvil ju«tice how the person on tnal may be affccteihy the fact 
when so established It might involve him cmll} and vet be not sufficient 
to convict him of a crime Whether the fact thus admitted b\ the agent would 
suffice to charge the pnncipal cnmmally without bis personal knowledge or 


(1) V Peter 3 K & N 101 27 
L J Ex 239 and generally as to admis 
sions tee Roscoe N P Ev 62 et teq 
as to admissions by ships officers see 
Ph pson Fv 5th Ed 238 

(2) Kota Ramasami \ Banzau Seshama 

3 M 14S ISO (1881) m which case it is 
also pointed out that the position oi a 
Polygar differs from that of a manager of 
a Hindu family sec also as to the karta 
and his rehtions to adult and minor mem 
befs Chiicku’t Lall v Poran Chunder 9 
\V R 483 (1868) Obhoy Chunder y 
Pearce Mohun 1 W R F B 75 (1870) 
Copohtarain v Vuddomsttty 14 B L K 
21 32 (1874) [Silence evidence of 

ratification of acts of kartal Sueearam 
Merarji v Kaltdas Kahanjt 18 B 631 
(1894) [widow manager] f entajt Shrt 
dhor V Vtshtiit Babaji ib 534 (1893) 
[The manager must be allowed a reason 
able latitude m the esercise of his 
powers] 

(3) /agan Nath v ifannit LaJl 16 A 
231 233 (1894) 

(4) Obhoy Chunder v Pearee Sfoktm 
supra 

(5) Chtnnaya Naiudtt v Gnrunagham 
5 M 169 r B (1881) [overruling 
Kumara Samt v Pala Nageppa 1 M 385 


(1878) kemdappa v S'lihbo 13 M 189 
(1889) Dhasker TatiO v ytjolat Neiha 
l7 B 512 (1892) Gopalnaram v Moddo 
fiitlti 14 B L R 21 49 (1874) followed 
in Dinkar \ Appa/t 20 B IBS (1894) 
The manager of a joint Hindu family or 
the executor of a Hindu will has no 
power by acknowledgment to revive a debt 
barred by law of limitat on except as 
against himself] Shobanadrt Appa v 
Snranuhi 17 M 221 (1893) 

(6) See generally Taylor Ev, ii 

766—771 Roscoe N P Ev /2 Powell 
Ev 299 see judgment of Alderson B-. 
in Meredith v Foolner 11 If &. \V^ 202 
as to wife carrying on business see Taylor 
Ev S 605 and as to admissions in 
matriTnonial causes which differ in some 
respects from ordinary nui prtus causes 
in so far as m the former the interests 
of public morality are concerned PItimer V 
P/f cr 4 S & T 263 768 769 

(7) And sec Wigmore Ev S 4 
where the learned author observes that 
this IS the more worth emphasiring 
because the occasional appearance in works 
on the law of the title Criminal Evi 
dence has tendered to foster the fallacy 
that there are some separate groups of rules 
or some large number of modifications 
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connivance would depend upon the particular rule of criminal law and not 
of evidence involved (1) Thus it has been said that — “ An admission by an 
agent is never evidence in criminal, as it is sometimes in civil cases, m the sense 
in which an admission by a party himself is evidence An admission bj the 
patty himself is in all cases the best evidence which can be produced, and 
supersedes the necessity for all further proof, and m cnil cases the rule is 
carried still further, for the admission of an agent made in the course of his 
employment, and in accordance with his dut}, is as binding upon the principal 
as an admission made bj himself But this has never been extended to 
criminal cases Thus, in order to make a client cnminally responsible for 
a letter written by his solicitor, it is not sufficient to show that such letter was 
written in consequence of an interview, but it must be shown that it was written 
in j)UTsuance of mslrucliona of the client (2) AVhere personal knowledge and 
authority are shown the admissions will be receivable Hence the declarations 
of a messenger sent to a third party by the prisoner, if made with reference 
to the object of the mission, ate admissible in evidence against him, where the 
evidence shows thev were made bj bis authority (3) If in other cases the 
evidence is not admitted it is because in those cases the criminal law requires 
evidence of personal knowledge and authont} of and in respect of the particular 
act charged before criminal liability can be established This, however, is a 
matter of substantive law which maj admit of real or apparent exceptions, 
us in the case of a newspaper proprietor who is pnma faexe criminallj rcsnon* 

Bible for any libel it contains, though inserted by his agent or servant without 
his knowledge (4) Where a party is charged with the commission of an offence 
through thi instrumentality of on agent, then it becomes neccsssrv to prove 
the ad$ of the agent , and in some cases, as where the agent is dead, the agent s 
admission is the best evidence of those acts which can bo produced Tims 
on the impeachment of Lord Melville bv the House of Lord«(5), it was decided 
that a receipt gi^en m the regular and official form Mr Douglas who was 
proved to have been appointed by Lord Melville to be his attorney to transact 
the business of*his office as treasurer of the Naii, and to receiic all nocessari 

’ ’ ’ ’ as admis* 

' a person 

XX , X . . a certain 

sum of money in the ordinary course of business ”(C) 

A vakil in this country has not oidinanl> anv greater power to bind las 
client than that which is possessed bj an attornev in England (7) An attornev counsel* 
employed in a matter of business is not an agent to make admissions for his 
client, except a/<cr action commenced, and ii» matters relating to that action (b) 

An admission mode before action will, however, of cour-se, affect the client if 


(1) WiEtnore Ev S 107S 

(2) /? % Viriner, 14 Cos C C 486 

(3) Bro-intng > Stale 33 Miss 48 
(•Vmer ) Wharton Cr Cx It >3 

(4) Wharton Cr Ex p 595 Lord 
Tenterden hoxxexer considered this case as 
falling xvithm the general rule i6 It has 
licen argued generally that to impme the 
ix,ent s act to the principal cnnunal design 
mu t be brought home to the latter see 
Caof^r \ VW 6 H L C 746 

(51 29 Hoxx St Tr 746 x ante 

(6) Roscoe Cr Ex 12th Ed 46. 47 
In xxhich the follonin^ criticism on this 
Case is made Had hoxxexer Mr Douglas 
I een ahxe at the time there can be no 
•loutt that he must haxe been called and 
that he might haxe been called to prose 


the receipt of the mone> xxiuld | rotiaMx 
not haxe been questioned This case d es 
not therefore as sometimes appears tu 
haxe been thought in an> xvay touch ui" n 
the rules that the admission of an a^ent 
dotf ni»l bind Ins pnncipal in ern na 
cases but merelx shoxxs that xxhere the 
acts of the agent haxe to be pr xed thi./se 
acts max be |r xed in the u.ual «a) 

(7) Prem Sookh x I trihee Ran, 2 
Agra Rep 2 tt^o i.r i earsen s 
Law of Agenc in 1 riiish India 17 16 

lot and as t 1 uUars ip I" IN i** 

18 II d»jfa4 X II « jiTfi 4 B A Ad. 
1 /.X X I.UT 3 H 1 S 101 111 
f.r Wat oi B Corderj The Law 
relaiut^ 1 Solicitors 2nd Ed. (IS^Si 
pp bl-.— So 
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proof be given that he authonsed the communication (1) A pleader or soh- 
citor has in cxvxl cases implied authority to make admissions of fact against his 
chent during the actual progress of litigation , and the client is affected by 
admissions of fact made by them Bat a plaintiff is not bound by an admission 
of a point of tail, nor precluded from asserting the contrary m order to obtain 
the rchef to which, upon a true construction of the law he may appear to be 
entitled (2) Nor is an opinion expressed by a vakil m the course of argument 
ad\ersely to a claim which he undertook to advocate binding on his client when 
it is not m accordance with the law applicable to the case , and it is clearly 
not binding on the other contending defendant (3) These admissions of fact 
during litigation may be made cither mcidentallv in reference to matters 
connected with the action and vnthout any view to obviate neces$tty of ‘proof 
admissions in such cases may be made in Court, or m chambers , or by docu 
ments or correspondence connected with the proceedings, and when made 
amount only to prtmd facte evidence(4) thus an undertaking (which is a step 
in the cause) to appear for A and B “joint owners of the sloop X,” by the 
solicitor who afterwards appears for them is primd facte evidence of the joint 
ownership of A and B(6) , so in an action on a bill, a notice, served by the 
defendant’s solicitor, to produce “ all documents relating to the hill which 
was accepted by the said defendant, is pnmd facte evidence of the accept 
ance (6) This class of admissions which are made, not indeed with the express 
intent of dispensing with proof of certain facts, but as it wore incidentally, 
is generally the result of carelessness and though not regarded as conclusive 
admissions, is still considered, not unfrequently, as raising an inference respecting 
the existence of facts, which the adversary would otherwise have been called 
upon to prove (7) Admissions, however, made bv sobcitor dunng litigation 

the solicitor’s 
ions made for 
y be used on a 
ho two trials, 
admissioDS ( 9 ) 

* ’ t • 1 1 f r idrmssiWe 

Admis 
d on the 
receivable 


(1) See foot note 8 p 237 

(2) Jolendra Mehun V Canetidra 3tohvn 

18 AV B 359 367 (1872^ ’Hum 

Ackjco V Lallah Ranchondra 23 W R 
400 401 (1875) See as to admissions by 
legal practitioners cases cited under s 
58 fast Field Ev 30 31 Phipson Ev 
Sth Ed 10 234 235 Taylor Ev S9 
772—774 Steph Dig Art 17— Barristers 
and solicitors are the agents of iheir clients 
for the purpose of making adm ss ons 
■whilst engaged in the actual management 
of the cause either in Court or in corres 
pondence relating thereto but statements 
made by a hamster or solicitor on other 
occasions are not admissions merely 
because they would be admissions if made 
by the client himself 

(3) hrishnasamx v Rajasepdla J8 M 
71 83 0895) 

(4> Cordery 82 Phipson Ev Sth Ed 
234 233 Taylor Ev § 773 In cfini iial 
cases a sohator has no implied authority 


as in cim! cases to affect his cheat by 
admissions of fact incidentally made R 
V Oowner 14 Cox 486 v onto see s 
58 post 

(5) 3IarshaU v CUff 4 Camp 133 

(6) Holt V Sgmrc Ry & M 282, 
Taylor Ey { 773 

(7) Taylor Ev 5 773 

(8) Fetch V Lyon 9 Q B 147 . Taylof 
Ev 5 774 Cordery 82 83 and eases 
there cited 

(9) Dee \ Bird 7 C & P 6 but 
see ^so Elton v ioritifij 5 C S. P 385 
386 

(10) Omabullee V Parusknalh IS W R, 
135 (1871) hut see Blackstone v iVtlsen 
26 L J E'c 229 and remarks m Pear 
son s Law of Agency in British India 
p 428 and see Doe v Ross 7 M & W- 
102 122 

(11) Standage v Crctglon 5 C. & P 
406 Ta lor v If iW a if 2 B & Ad 845 
856 Taylor Ev 5 774 
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as tliosc of the solicitor, not only against the dient(l), but against the solicitor 
in favour of the client (2) Admissions by counsel stand upon similar though 
a narrower footing A solicitor, admitted to prosecute or defend, represents 
his cbent throughout the cause , but a connsol represents his chont only when 
speaking for him in Court (3) Therefore admissions made by counsel out of 
Court in conversation with the solicitor for the opposite side, are not evidence 
against bis client Where, therefore, pending a rule msx the attorney served 
with the rule inferred, from a conversation, out of Court, with the counsel who 
had moved the rule, that the latter would forbear to move to make it absolute 
for a certain time, and the rule was made absolute by that counsel within the 
time mentioned, the Court refused to re open the rule (4) But statements 
made by counsel during the conduct of the case are pnmA facie evidence against 
the client (5) Besides admissions of fact made xnctdenlally during litigation 
they may also be expressly made for the purpose of dispensing with proof at 
the tnal, in which case, in civil suits they are generally conclusive whether 
made by sohcitor or counsel (6) 

A guardian has, under the Hindu law, a qualified power of dealing with 
the property of an infant under his charge He can, in case of necessity, sell, 
charge, or let it for a long term But tho infant is not absolutely bound by the 
act of the guardian, he could, on attaining majority, recover the property if it 
had been disposed of without legal necessity , and m the case of an unccrtifi 
cated guardian, the burden of proving legal necessity would, generally speak 
ing, he on the person asserting it (7) But he will bo bound by tlie act of his 
guardian, in the management of bis estate, when bond fide and for his interest, 

' ‘ • ’ "■’and prudently have done for 

e a contract has been validly 
in such contract, it may bo 
specifically enforced (9) E^ en an ahenation made without neccssitj by an 
unauthorized de faclo guardian will not necessarily be set aside (10) hero 
a minor will bo bound by the act of Lis guardian, there he mai be afiocted by 
his declarations made at tho samo time and forming part of the res gestai, in 
respect of the particular act which constitutes a proper exercise of tho functions 
of guardianship But although a guardian inaj have authority to manago 
the estate, or possibly e\ en to make a partition it docs not follow that he would 
have power to make admissions of preiious transactions, so as to affect thp 


(1) Taylor \ Willans supra 

(2) jish/ord V Prtce 3 Stark, 185 
Cordery 83 

(3) Ricl arJson \ Polo 1 M A G 896, 

ter Tinda! C J Taylor Ev i 783 and 
tn one sen$« counsel is not the represeata 
live of the client for he has the pouer to 
act \Mihout asking bis client \Nhat he shall 
do 7? \ registrar of Green i cli Covnty 
Court 15 Q B D 54 58 Nor is be 
the agent (m the ordinary sense) of the 
client hi* position is a peculiar one 
Collcdge \ Horn 3 Bing 119 121 

Uoi/c-ir % Wututcr L R 20 Q D D 
l4l \ Lord ClehnsforJ 5 il 

\ N gVO see Wills E> 2n I Ed 169 
an 1 also s 58 foji 

(4) R chardson \ Peto 'upra and s 
■ 6 as to the practice of entering tsarranu 
of utornet on the record 

fS) 1 on II art \ II Qlley Ry & M 
4 Hall r \ Horn an 2 1 t- F 165 


afHrnied 3 L T N S S 741 Cordery 
83 see also Holes to s 58 tost and 
lay lor Fs § 783 

(6) See s SS post and as to power 
of counsels and pleaders to coinpromise 
s and admissions m critninil trials 

17) Jugul hishon \ -IniiHda Lai 22 
C 545 550 (.1695) see Maynes Hindu 
Law 5tb Ed SS 191—157 

(8) Maynes Hindu Law S 196 and 

cases there cited As to the onus in a *u t 
ly a minor to set aside a cotnrronii'‘e made 
by a guard see Lekraj Roy ' ^loLia^ 
,hund 10 S L R 35 1 

(9) 1 / e janiar/an \ FakkaruJJ n 

XIaho ed Cbn dJiwry I19i.bl 34 163 

I bull Bench I 

(10) T aisjirmo; \ Au'-pjea Koundsn 
ts \l ll.> il'ilS i\n 44 cf Lniia 
il n ^ct dors ect apply to aJ enatjoa ly 

na iihoneeil guard an ) 
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estate of his ward (1) It has been held by the Madras(2) and Bombay(3) High 
Courts disapproving of a decision to the contrary effect of the Calcutta High 
Couxt(4), that a guardian has authority to acknowledge a debt on the part 
of the minor, provided that the debt is not barred by limitation at the date 
of the acknowledgment(5), and it be shown in each case that the guardian’s 
act was for the protection or benefit of the ward’s property (6) It has been 
held by the Allahabad High Court that when a guardian acting withm the scope 
of his authority and for the benefit of a minor, makes an acknowledgment of 
a debt, such an acknowledgment is by an agent duly authorized and gives a 
fresh start to the computation of Limitation (7) And m the Calcutta High 
Court it was held that where m a amt by reierstoners to set aside an alienation 
by their maternal grandmother as made without legal necessity, an affidavit 
filed by their parents in another amt was tendered as an admission of such 
necessity, it was held on appeal that nothing in this act could make the affidavit 
relevant, for the rever«ioner3 had not derived their interest in the estate from 
their parents and the latter as their natural guardians were in no way authorized 
by them to make the admission (8) As to guardians for the smt, and next 
friends, v post 

Partners A partner charges the partnership by virtue of an agency to act for it How 

Jolnt-con jjj,, admissions are receivable depends therefore on the doctrines of agency 

p'ar'tle” applied to partnership (9) Partners and joint contractors arc each other’s 

interested agents for the purpose of makmg admissions against each other, m relation to 
in Bubjeot- partnership transactions or joint contract^ (10) Admissions by partners and 
matter contractors are receuable both on the ground of agenov and of joint 

interest (11) After prima facie evidence of partnership, the declaration of one 
partner is evidence against Ins co partners as to partnership busme8s(12), though 


(1) Suruj Mockhi % Bliaguett Konwar 

10 C L R (P C) 377 (18$1) But m 
Brojei d)’a Cooniar v The Chairmen af the 
Dacca V«k eifaiily "’0 W R 223 224 
(1873) It ViiS said that tb« guardian of 
an infant ha* no po’A«f to bind him bjr 
admissions As to an adm sston by the 
Court of Wards sec Bam Autar v Raja 
Muhammad 24 I A 107 (1897) as to 
adai ssion made merely for probative 
purposes see s S8 post 

(2) Sohhanadn Appa v Srironufj 17 
M 221 (1893) followed >n hattasa Padt 
achi V Ponnukannii Aehi 18 M 456 
(1894) 

(3) Annapagaudu \ Sangadigyapa 26 

B 221 (1901) overruling ttaharana 

/?(i«im<i/ring;i v Vadtlal VaM alchand 20 
B 61 (1894) 

(4) lya/ibiin Kadtr Btiksh 13 C 
292 295 (1886) followed in Chhato Ram 
V Bilto Ah 26 C 15 (1898) Ttlak 
Siitgh V Cfiok Singh 1 All 1. J 302 
(1904) 

(5) See cases in notes 2—4 ante 

(6) See Anitapagauda \ Sangadigyapa 
supra 

(7) Ram Chandra Das v Gaya Prasad 

F B (1908) 30 A 238 dissenting from 
Tilak Smgh v Chhultu Smgh 26 A 598 
and Mathew v Bnse (1851) 14 Bea\ 

431 iJerkuich v Uardmgha n (1880), 
15 Ch D 349, Chinnery v Evans (1864) 

11 H L C 115 

(3) Ufliiotarijii Debt v Hartpada 


Miller 18 C W N 718 (1914) 

(9) Wigmore Ev 5 1078 

(10) Steph Dig Art 17 Z,tiefl4 v Dt 
la Coiir 1 M 8. S 249 JVh feoii b V 
If'/ ling 1 S L C 644 2 Doug 652 
Aa/i Kissore v Copt Mohan 2 C W N 
166 168 (1897) and see next note 

(11) Taylor Ev 55 593 743 Story on 

Partnership 51 101 — 125 Re IPhiteley 
(1891) L R 1 Ch 558 ante Steph 

Dig Art 17 a S'lmdori \ llnkla 

Sundari 11 C 558 591 (188j) Chalho 
Sngh \ Jharo Sxngh 39 C 995 (1912) 

(12) Roscoe N P Ev 71 Ntchols v 

Dovidtne 1 Stark 81 Taylor Ev 5 743, 
Lucas V De la Cotir supra What 

admissions bind m the case of partners’ 
Those only which relate to matters con 
nected with the partnership For instance 
an admission by one partner that the tno 
had committed a trespass would not bind 

the other In this case the declaration 

related to nothing in which there was that 
community of interest which makes the 
declaration of one defendant evidence 
against the other Fox \ Waters 12 A 
& £ 43 per Williams J See Tavlor 

Ev I 751 and see generally as to Part 
nership i6 15 598—601 743—754 787 
Roscoe N P Ev 71 Steph Dig Art 
17 Bindley Partnership I ’8 162—16® 
Supp 40 Pearsons Law of Agency 428 
429 Act IK of 1872 (Indian Contract 
Act) ss 239—266 
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tho former is no party to the suit (1) Bach member of a firm, being the agent 
of the others for all purposes ivitbm the scope of tho partnership business. 


the direct concurrence of each individual partner (2) “ Though admissions by 
partners bind the firm when tendered by stmngers, they do not necessarily have 
this effect when tendered inter se Thus it has been held that, as between them* 
selves, entries in the partnerslup books(3) made without the knowledge of a 
partner will, as against him, be inadmissiblefl), and a similar rule hol^ as to 
directors and other members of a company inter te ”(5) Admissions which are 
made by one partner, in fraud of tbe firm, are receivable against tho latter(6), 
unless made collusnely with the other side (7) The Madras High Court has 
held in several cases (in conflict with tho Bombay and Allahabad High Courts) 
that it IS not enough to show that an acknowledgment on payment by a partner 
was an act necessary for, or usual in the course of, the partnership business , 
but that to hind other partners it must be proied to haie been authorized by 
them (8) But in a later case in that High Court it was held that where a 
promissory note which contained no indication that it was executed on behalf 
of the firm was executed by only two of three partners for money borrowed 
for the purposes of the partnership business, the promisee could recover also 
against tho partner who did not execute it (9) 

" When several persons arc jemrfy mtetested m the subject'mattcr of tho 
suit, tho general rule is, that the admissions of any one of these persons ore 
receuable against hnnsolf and his fellows, whether they be all jointly smng or 
sued or whether an action be brought m favour of, or against, one or more of 
them separately , proindcd the admission relate to tho subject-matter in dis- 
pute, and bo made by the declarant in his character of a person mintly mterostod 
with tho party against whom the evidence u tendered (10) Thus, os has been 
already seen, tho representation or misrepresentation of any fact made by one 
partner with respect to some jiartncrslup transaction will bind tho ffrm(ll), 
and so also in the case of a joint-contract where A, B, 0 and D make a joint 
and several promissory note, cither can make admissions about it as against 
the test (12) In order to render tho admission of one person receivable in evi- 
dence against another, it must relate to some matter in which either both were 
jointhf interested or one was dentaUtelif mtercsted(I3) through tho other, and 


(1) IVood V Braddiek, I Taunt, 104. 
Roscoe N P Ev 71 Tajlor Ev S 743 

(2) Laieh v IVedlake. 11 A & E, 959, 
Ta>Ior Ev, S S98, as to acknowledgments 
of debt b> partner gi\ing new period of 
limitation v pott 

(3) As to the principle on which partner- 
ship books are evidence see Hill \ V/nn 
Chester and Salford fVateraorks Co, 5 
B & Ad 875 

(4) Hutcheson v Smith, 5 Ir Eq, 117, 
Stc-iarts case, 1 Ch App 58/ Lmdley 
Partnership 536 

(5) Phipson, Ev, 5th Ed, 231 

(6) Rapp V Latham, 2 B & Aid, 795. 

itoore \ Knight (1S91) 1 Ch 547 

(7) Taylor, Ev, S 749, and cases there 
cite<l 

t,S) K R y Firm \ Stelharama, 37 
M, 146 (1914), Wallis J expressing 
reluctance to be bound by other ruling as 
for instance Fo/oruhramonta Pillai s 
Tta/nanaf/ian Chetliar. 32 U., 421 (1909), 
W, LE 


Shaikh Mohideen Sahib \ OPctal 
Assienec 35 M, 143 (1912) 

(9) ^Aanmvpanatho Cheittar \ sri 
fiiTora Anar 40 M 727 (1917) lollow 
■ng Karmali Abdulla \ Aonin/i Jitajt 
r C, 39 B 261 (1915) distinguishing 
Unrhii Sasirtgal \ I'lSianailia Pandhara 
26 M L. J 19 (1914) 

(10) Taylor, Ev, } 743 cited and 

adopted in Kousulliah Sundan \ t/utra 
Sundan II C 588 590 (IbSS s 18 
cl (1) ante II hilcomb \ II hifirg 2 
Doug 652 Hood \ BraJJi ‘ l T-ust, 
104 as to acknonledgnients of joini-debts 
for the purpose of the U* oi lim ution v 
fwt and Taylor E> If 600 601 , 

724—747 

(11) T*\lor Es I 74’ ana s e-re 

(12) fr*iteoii«5 s n hi «(■ 2 

652 l S U *. 044 bteph Die Kn. 17, 
lUost. in 

tI3V Sec s IS cL (2) and post 

IG 
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Partners 
Joint-con- 
tractors 
patUea 
Interested 
in subject- 
matter 


estate of lus ward (I) It has been held by the 3Iadras(2) and Bombay(S) High 
Courts, disapproving of a decision to the contrary effect of the Calcutta High 
Court(i), that a guardian has authontj to acknowledge a debt on the part 
of the minor, provided that the debt is not barred by limitation at the date 
of the acknoisledgment(5), and it be shown in each case that the guardian’s 
act was for the protection or benefit of the ward s property (6) It has been 
held by the Allahabad High Court that when a guardian acting within the scope 
of his authority and for the benefit of a minor makes an acknowledgment of 
a debt, such an acknowledgment is bj an agent duly authorized and gives a 
fresh start to the computation of Limitation (7) And in the Calcutta High 
Court It was held that where m a suit by reversioners to set aside an alienation 
by their maternal grandmother as made without legal necessity, an affidavit 
filed by their parents in another suit was tendered as an admission of such 
necessity, it was held on appeal that nothing m this act could make the affidavit 
relevant, for the reversioners had not derived their interest in the estate from 
their parents and the latter as their natural guardians were in no way authorized 
by them to make the admission (8) As to guardians for the suit, and next 
friends, v post 

A partner charges the partnership virtue of an agency to act for it How 
far his admissions are receixable depends therefore on the doctrines of agency 
as applied to partnership (9) Partners and joint contractors are each others 
agents for the purpose of making admissions against each other, m relation to 
partnership transactions or joint contracts (10) Admissions by partners and 
joint contractors are receivable both on the ground of agenev and of joint 
interest (11) After pnma facte evidence of partnership, the declaration of one 
partner is evidence against his co partners as to partnership busines3(12), though 


(1) i'lifH; Uaokht V Blagvali Kenner 

10 C L R (P C) 3?7 (1881) Out in 
BrojeiiJra Ceemar v The Chairman af the 
Dacca Vi niei[<oUty 20 W R Z’l 234 
(1873) it v\as said that the fuardian of 
an infant has no power to bind him by 
admissions As to sn admission b> the 
Court of Wards see Bam Aular v Rato 
Muhami ad 24 I A 107 (1897) as to 
admiss on made merely for probat ve 
purposes ice s S8 past 

(2) Scbhanadrt Appa v Snramula 17 
M 22l (1893) followed in Aatlasa Fadi 
achi ' Ponniikannii Acht 18 M 456 
(1894) 

(3) Annapagaudu \ Sangodigyapa 26 

B 221 (1901) overrulmgr Maharana 

Ranmaliiiigji v VadilaJ Vahhalchand 20 
B 61 (1894) 

(4) Ifajtbun v Kadir Buksh 13 C 
292 295 (1886) followed in Chhata Ram 
V DiUo Ah 26 C 15 (1898) Ttlak 
Singh V Chok Singh 1 AH L J 30’ 
(1904) 

(5) Sec cases in rotes 2—4 ante 

(6) See Annafagajida % SangadtgyaPa 
supra 

(7) Ram Chandra Dot > Caya Prasad 

F B (1908) 30 A 238 dissenting from 
Ttlak Singh v Chhiiltu Singh 26 A 598 
and ifathcLe V Bnse (1851) 14 Bea> 

431 Marktinch v Bardinghan (1880) 
15 Cfi D 349 , Chinnery v Evans (1864) 

11 H L C 115 

(S) Manohanm Debt V ttonPada 


gutter 18 C \V N 718 (1914) 

(9) Wigmore Ev S 1078 

(10) Steph Dig Art 17 Lveas v Dt 
la Caur 1 M & S 249 Wh tcomb v 
tf hit ng 1 S L C 644 2 Doug 653 
hah Ktssore v Capt Mohan 2 C W N 
166 168 (1897) and see next note 

fll) TayJor Ev IS 593 743 Story on 
Partnership SI 101 — 125 Re iVhileUy 
(1891) L R 1 Ch 558 ante Steph 
Dig Art 17 Kenisulha Svndarx \ Mnkto 
Stndart 11 C 558 591 (1835) Clallo 
Sngh 1 Mara Smgk 39 C 995 (1912) 

(12) Roscoe N P Ev 71 Ntchcls v 
Dondme 1 Stark 81 Taylor Ev 5 743 
Lucas V Dc la Caitr supra What 
admissions bind in the case of partners’ 
Those only which relate to matters con 
nected with the partnership For instance 
an admission by one partner that the mo 
had committed a trespass would not bind 
the other In this case the declaration 
related to nothing m which there was that 
community of interest which makes the 
declaration of one defendant evidence 
against the ether Fox t IVeters 12 A 
& C 43 per Williams J See Taylor 
Ev § 751 and see generally as to Part 
nership i6 598—601 743—754 787 
Roscoe N P Ev 71 Steph Dig Art 
17 Lindley Partnership 128 162—166 
Sapp 40 Pearson s Law of Agency 42s 
429 Act IX of 1872 (Ind an Contract 
Act) ss 239—266 



s. 20.] 


ADMISSIONS E\ PARTIES INTERESTED 


241 


tho former is no party to the suit (1) Each member of a firm, being the a^ent 
of the others for all purposes \vithin the scope of the partnership business. 


the direct concurrence of c-ich individual partner (2) “ Though admissions by 
partners bind the firm when tendered bv strangers, they do not necessarily have 
this effect vs hen tendered tjiler se Tlius it has been held that, as between them- 
selves, entries in the partnership books(3) made without the knowledge of a 
partner will, as against him, be inadmis3ible(4), and a similar rule holds as to 
directors and other members of a company inter se ”(5) Admissions which are 
made by one partner, m fraud of the firm are receivable against tho latter(6), 
unless made collusivcly with the other side (7) The Madras High Court has 
held in se\ eral cases (m conflict with the Borabaj and Allahabad High Courts) 
that it is not enough to show that an acknowledgment on payment by a partner 
was an act necessary for, or usual in the course of, the partnership business , 
but that to bind other partners it must bo proved to have been authorized by 
them (8) But in a later case in that High Court it was lield that where a 
promissorj note which contained no indication that it was executed on behalf 
of the firm was executed by only two of three partners for money borrowed 
for the purposes of the partnership business, the promisee could recover also 
against the partner who did not execute it (9) 

“ ^\hen several persons ate jointly interested m the subject-matter of tho 
suit, tho general rule is, that the admissions of any one of these persons aro 
receivable against himself and his fellows, whether they bo all jointly suing or 
sued or whether an action be brought in favour of, or against, one or more of 
them separately , provided tic admission relate to tho subject matter in dis 
pute, and be made by the declarant m bis character of a jiorson mintly interested 
with tho party against wlioni the evidence is tendered (10) Thus, os has been 
already seen, the representation or misrepresentation of any fact made by one 
partner with respect to some partnership transaction will bmd tho firmfll), 
and so also in the case of a joint contract where A, B, C and D make a joint 
and several promissorj note, either can make admissions about it as against 
the rest (12) In order to render the admission of one person receivable m on 
dence against another, it must relate to some matter in which either both wore 
joinll’i interested or one was dentaUiehj intercsted(I3) through tlio other, and 


(1) Wood V Draddict! I Taunt, 104 
Roscoe N P Ev 71 Tajlor Ev 5 743 

(2) Lalch V Wedlake. 11 A & E 95?, 
Tiilor El 5 59S as to acknowJfJ^jmenis 
of debt b> partner giving new period of 
limitation v fott 

(3) As to the principle on which partner- 
ship books are evidence see Hill v Mon 
Chester and Salford WolerufOrks Co 5 
B A Ad 875 

(4) Hutcheson v Smith 5 Ir Eq, 117, 
Steiarts cose 1 Cb App 58/ L>ndle> 
Partnership 536 

(5) Phipson, Ev. Sth Ed 231 

(6) Rapp V Latham 2 B & Aid, 79S, 

Moore \ Knight (1891) 1 Ch 547 

(7) Tailor Ev. S 749 and cases there 
cited 

(8) K R y Firm v Seelharema 37 
146 (1914) Wallis J etvpressms. 

reluctance to be bound by other rulincs as 
for instance I olasubramania Pilloi v 
Rosnanathan Cheltiar, 32 M, 421 (1909), 
W, LE 


Shaikh Mohideen Sal ib \ Uff'ctal 
rltngnee 35 M 143 (1912) 

(9) Shanmuganatha Cl eltiar \ 

ntasa ^jjar 40 W 727 (1917) iollou 
■ng Karmah Abdulla v Aari»/i Jitajt 
P C 39 0 261 (1915) disiinguishing 

UvrAv SastngaJ v yis-anatha Pandhara 
26 M L J 19 (1914) 

(10) Tailor Ev . i 743 cited and 

adopted in Koxtsullah Sundari \ \Iukta 
AHndon It C 588 590 (18»S > 18 

cl (1) ante H hticomb v II t iir, 2 
Doug 652 Hood V BraJJtc I T^unt^ 
104 aa to acknonledginents of jomt-debu 
for the purpose of the la* oi lim u’un v 
post and Tajlor Ev SI 600 601 , 

724—747 

(11) Ta lor Ev S "4’ ana v e’le 

(12) n Iiitcoin5 V It hit n( 2 Do-; , 

652 1 S U t. 644 Steph Die \rt. 17, 

illust. (p 

(13) See 1 IS cL (2) and post 

1C 
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tnere cominumly of interest will not be sufficient Thus, where two persons were 
m partnership, and an action was brought against them as part owners of a 
vessel, an admission made by the one as to a matter which was not a subject 
of CO partnership, but only of co-part ownership, was held inadmissible against 
the other ”(1) Nor will the admissions of one tenant in common be receiv- 
able agamst his co tenant though both ate parties on the same side of the 
smt (2) And an admission by a co tenant as to who is the landlord of a hold 
” - i 1 - j - - '■s (3) Nor is an admission by one ryot 

against his own interest), evidence to 
^ holds (4) And, where a joint contract 

is severed by the death of one of the contractors nothing that is subsequently 
done or said by the survivor, can bind the personal representative of the deceas 
ed(5), nor can the acts or admissions of the evecutor bind the survivor (6) 
The rule that where there are several co contractors, or persons engaged in one 
common busmess or dealmg, a statement made by one of them with reference 
to any transaction which forms part of their joint business is admissible as 
against the others(7), was appbed in the case of Kowsulhah Sundari Dasi v 
Multa Sundan Dost (8) The facts of this case were that, in a smt between a 
remindai and his ijaradars for rent a person who was one of several jotedars 
in the mehal, was called as a witness for the zemindar and admitted the fact 
that an arrangement existed whereby he and his cojotedars had agreed to pay 
rent to the zemmdar direct this suit was decided m favour of the zemindar 
The ijaradara then brought a smt against the jotedars, amongst whom was the 
witness abovementioned to recover the sum which the jotedars ought to have 
paid to the zemindar direct, and which the ijaradars had been decreed to pay 
^ to payment to the tjaradars m tlus suit the 

the zemindar s suit was received as evidence 
all the defendants It was contended that 
the statement of the jotedar might have been received as an admission against 
himself only, but not as agamst the other defendants but it was held on the 
principle above stated, that the evidence was admissible As to admissions 
founded on dcnvative interest (v post) In an action lor negbgence or trespass, 
or in any other action for tort, the admission of one defendant will not he evidence 
against the others the same rule prevails m criminal proceedings as the law 
cannot recogmse any partnership or joint interest m crime (9) 

The joint interest must be proved independently An apparent joint 


(1) Taylor Ev 9 750 and other cases 
there and in 99 751 — 753 cited Steph 
Djg Art 17 Jaggerf v Btnnngt 1 
Stark. R. 6* Brodie v Hmiard 17 C B 
109 as to statements by co executors and 
admissions by one of several trustees v 
ante first para of commentary 

(2) Dan v Brown 4 Ca«en 483, 
492 

(3) Kah Kissen v Gofi Mohan 2 C. 
W N 166 (1897) 

(4) Nurrohurry Mohanto v Aoraince 
Donee W R F B 23 (1862) 

(5) Atkms V Tredgold 2 B & C 23, 
Fordham v fVallit 10 Hare 217 Slay 
t taker v Gundackers Ex, 10 Serj & ^ 
75 

(6) Slater v Lawson 1 B £. Ad, 396, 
/fathouay v Hosfeetl 9 Pick, 24 


(7) Per Garth C J la KowsulJtah 
Sundan v ilukta St ndart 11 C. 588 
590 (1883) citing Taylor Ev 9 743 
Kemble v Farren 3 C fit P e’S Lucas 
% De la Cottr 1 M & S 249 

(8) Loe ett supra. 

(9) Taylor Ev 9 751 admissions h7 
joint defendants in actions for tort are not 
generally evidence, except aga nst them 
selves unless there be proof of common 
object or motive Norton Ev 143 see 
s 10 ante and «b as to conspirators m 
crime Taylor Ev 99 597 590 Daniel 
V Potter 1 M & M 503 Roscoe N P 
Ev 68 and observations in v Hard 
xneke 11 East 578 nor in actions ex 
contractu unless they relate to a matter 
in which there is an identity of interest, 
Fox V IVelers 12 A fit E, 43 
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«xists Where, therefore, it is sought to charge several as partners, an admis- 
sion of the fact of partnership by one is not receivable in evidence against 
any of the others, to prove the partnership, but it is only after the partner- 
ship 13 shown to exist by independent proof satisfactory to the judge, that the 
admissions of one of the parties are received in order to adect the oth® r3(l) 

In the case of admissions of persons who are not parties to the record, but who 
are interested in the subject matter of the suit, the law looks chiefly to the 
• ’ *’ ' * hough 

truit 
o>e of 

. . ■ , 
those of the ship owners m an action by the master for freightfo) , and, m short, 
those of any persons who are represented in the cause by other patties, ate 
receivable in evidence, against their respective representatives (6) The admis- 
’ ’ ‘ " sted (v post), 

the interests 
ominal patty 

^ . lot named on 

the record, has a substantial mterest(8) in the resiilt(9) , so conversely the 
admission ... 

touching pnn 

cipal , an l. » • . ty, or 

bare trustee, whose name is u«ed omy for purposes of form (12) But the 
declarations of a guardian for the suit, or next friend of a minor, arc not 
receivable against the latter, because these persons, though their names appear 
on the record, ore not in fact patties to the action, but arc considered as olEcers 
of the Court speciallj appointed to look after the interest of the minor (13) 

“ The admissions of a principal can seldom be received as evidence in an Principal 
action against the surety upon lus collateral undertaking lu these cases the surety, 
mam inquiry is whether the declarations of the principal wore made during 
' ’ ’ ‘ ’ 0 become 

■ lot The 

and not 
• to proof 

. . • 'xcluding 


(1) Tavlor, Ev S 753 and cases there 
■cited -ind as to admissions as to the nature 
or extent of the partnersliip business see 
Ltndlej Partnership 166 or as to the 
extent of partner s authori!> to bind the 
firm Ex parte dgooir 2 Con Tq 312 

(2) Taylor E\ S 756 Roscoe N P 

E% 67 Phill ps & Nrn 1 > S64 

(3) Hansen \ Parker 1 Wills 257 . 
as to statements ly a cestui i c iritst see 
Ro»coe \ r F\ 6" 6S 

(4) Dell V Anslei 16 East 143 

(5) Smith \ Ijeii 3 Camp 463 

(6) Ta>lor Ev I 756 

(?) lb. § 757 

(8) The • interest’ is so qualified to 
'=5t«ih Dig ^rt 16 the words of s IS 
are howeier anj proprietor) pecuniar) 
interest 

(9) \ onfe Ta)lor Ev U 756 757, 
Ro.cie N P E« 6“ Meph Dig \rt 
16 Will. 1 V 2nd F! r’ 

(10) Lees* ' Cd rends 2S L. J , Ct 


PS Fena eh \ Thornton 1 M & M 
51 Mclters \ Drain 32 L J Ex 3-tO 

(11) Fox \ Haters 12 A & E 43 
SlantoH \ Pcrctat 5 L C ’S? 

(12) Monartj x L C & D Co. L.R. 

3 Q B 314 what the plaintifl on the 
record has said is a]wa)s evidence against 
him its weight being more or less even 
if the plaintifl is merely a nomioal plainii*! 
3 bare trustee for aoether though 
slight ID such a case still it would be 
admissible if> fer Blackburn 1 Strph 
Dig \rt 16 Roscoe M P Ev 67 

Boiirriiaii V Rocfeniiu 7 T R 663 
Phillips Pv 36’ though see Tajlor Ev, 
*41 

(13) Tijlor Ev S 42 and cues there 
cited Philips Ev tSJ Roscoe Er (9, 
as to the adrai'sioas of eo-^narees of 
lunatic* see Stanton v Perei-sl 5 H L, 
V 25* \ enre as to adaissioos by 
guard ans and as to solemn adnistic-s for 
the p rpe e f trufs see s 'S / j 
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Limitation 

Act. 


PeraooB 
from whom 
iQtereat U 
derived 


all his declarations made subseqnent to the act to which they relate, and out 
of the course of hia official duty ' (1) 

The Iiumtation Act deals with the subject of the effect of acknowledgment 
m writing to bar limitation But one of several joint contractors, partners, 
executors, or mortgagees(2} is not chargeable by reason only of a written ac 
knowledgment signed by, or by the agent of, any other or others of them (3) 

In England it appears now to be settled law that a payment on account of 
debt or a written acfeiowledgment made by a partner in the usual course of 
business is sufficient to take a partnership debt out of the Statute of Limita* 


tions as against the other members of the firm, the partner being presumed to 


have authonty 
ledgment (4) t 
to bind one an< 

as lead to the inference that the p 
as agent for the other partners (6) 
by the executor of a deceased obligor 


payment or gmng the acknow- 
authority of the late partners 
4(5), unless the facts are such 

1 . ^ 

signed 
j ointly 


and severally liable inth other obligors on a bond is an acknowledgment only 
of the several habilit} of the deceased obLgor(7) An agreement by a debtor 
not to raise the plea of bmitation is i oid under section 23 of the Indian Contract 
Act as an attempt to defeat the provisions of the Limitation Act (8) 


The subject of the second clause of a 18 is usuaUy included under the head 
of " privity, (9) the rule being that the admissions of one person are evidence 
against another in respect of pnvity between them (10) Statements made by 
persons in possession of property and qoahlyin" or affecting their title thereto 
are receivable against a patty claiming through them bv title subsequent to 
the admission (11) Thus where 4 sued B to recover a watch which B claimed 


(1) Tailor. Ev ,1 783, aad v tb. I 786, 
80 if a man become surety m a bond coa 
dtttoned for the faithful conduct of a 
clerk or collector, confessions of embezzle 
ment made by the principal after tus dts 
missal cannot be given m evidence if the 
suret) be sued on the bond Smith v 
jyinttinghanf 6 C & P 78 rough entries 
made by the principal tn the course of bis 
duty or whereby he has charged himself 
with the receipt of monej will at least 
alter bis death be received as proof against 
the surety not altogether as declarauons 
made by him against bis interest but 
because the entries were made by him in 
those accounts which it was bis duty as 
clerk to keep and which the defendant 
had contracted that he should faithfully 
keep 11 hitfiAsh v George 8 B & C S56 
Cots ▼ 'WotUngton, 3 B & B . 132 

(2) Act IX of 1908 s 19 The liability 

must appear upon the face of the 
acknowledgment and such liability cannot 
be read into it by proof al unde Itlapan 
V Wotiii. 12 Mad L J 101 sc 26 M, 
34 and as to the essentials of a valid 
acknowledgment, see Snniuas Kruhna 
Shiralkar v Narhar K! andoo Khamilkar 
1190S) 52 296 

(3) /b , 8 21 , see The Indian Limita* 
tion Act with notes by H T Rivaz 6th 
Edn 98—101 and Field Ev 12S— 127, 
Steph Dig Art 17 as to prinapal and 
■urettr see Cockriil v SPsrket 1 M & C 


699 Pe Po trs 30 Ch D 201 

(4) Coodvoin V Parton (1880), 42 L. T^ 
568 in re riieArcr (1894) 3 Ch 429 and 
see Taylor Ev 5 600 and § 598 and 
Ltndley on Partnership 6th Ed p 271 

(5) lyatson v tyoodman (1875), 20 
E<) /30 

(6) In re Tucker, supra, 

(7) Read v Price (1909) 1 K. B 577 
Roddai t V Moricy 1 De G &. J 1 In re 
Laci (1907) ] Ch 430 

(8) Esina iiurtliy v Copayyo 40 M 701 
(1917) see Sitlaraiiia \ Krtshnesuami 
38 M 374 (1915) 

(9) See Steph Dig Art 16, Taylor 
Ev S 78 and generally as to admissions 
on the ground of pri\it> tb II 90 758 
787—794 Wills E\ 2nd Ed 174 

(10) Taylor Ev I 787. the term 
pnvity denotes mutual or successive 

relationship to the same rights of property , 
and priMes are distributed in several class 
es according to the manner of this relation 
ship n (1) prmes lu blood as heir and 
ancestor and co parceners (2) privies m 
/oa as executor to testator or adnunis 
trator to intestate and the like (3) privies 
III citato or iniercsl, donor and donee 
and lessee joint tenants and the lit* 


admissions by parties through whom 
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to retain as administrator of C, deceased, a declaration by C that be had given 
•the watch to A was held to he evidence against B (1) In proceedings for probate 
of a will a Witness, who attended on the testatrix during her last illness, was 
asked to depose to a statement made to the witness by the testatnx as to a dis- 
position of her ornaments by will The question was disallowed, but the Court 
of Appeil held that the question was improperly disallowed since a statement 
by the testatnx suggesting any inference as to the execution of a will would 
be an admission relevant against her representatives and would therefore he 
admissible as evidence (2) Where execution of a mortgage deed has been 


chafer bj jinvate contract than against an auction purchaser but it is clearly 
evidence as against both (3) “ The ground upon which adimssions bind those 
in pnMty with the party making them is that thej are identified in interest , 
and of course, the rule extends no further than this identitj (4) If a person 
who adopts another makes an admission after the adoption this admi&sion will 
not bind the person adopted It the making of the admission is before the 
adoption it has been said to be a nice question upon which there is no authority, 
as to the effect of admissions made by a person who subsequently adopts in 
binding the person adopted, namely, whether the person adopted can bo said 
to derive title from the adopter m such a way as to make tho admission evidcnco 
against him (5) The case of co parceners and joint tenants are assimilated to 
those of joint promisors, partners, and others having a joint interest, which 
ba\ e been alrcaaj considered In other case®, where the party by his admissions 
^ executor 

bfied at tho time 
able m candonce 

against the representative, in the same manner os th*y would have boon against 


■others claim see also Forbes \ Wir \faho 
mtd S B L R 529 S-IO (18701 s c 
14 W R PC 28 13 I A 438 
Mohun Shaloo \ Chultoo Moiar 21 \V 
R 34 (1874) A/ieimm hurce \ Gonr 
Chunder 5 W R 268 (1866) Nvnd 
Pondah v Ciadliur 10 W R 89 (1868) 
Atudli Deharce Sivsh \ Ram Raj 18 W 
R 105 (1872) Sthil Pcrsliad \ Mono 
hur Das '■3 W R 325 (1875) krtsima 
saint Aaangar \ RajagofaJa Ayyangar 
18 M 73 (1894) Aiiuiidmoiee Cha idl ram 
V SIccb Chunder Marshall 455 (1862) 
Coreebollali Sircar i Bo\d 2 )\ R 190 
(1865) Jnan Chondliri ^ Doolor Choudry 
18 W R 347 (1872) h Carukhal \ 
RangamtnaJ 7 Mad H C R 13 I IS”!) 

(1) Smith V Smilli 3 Bing N C., S9 

(’) Nona V ^AaiiAiir 1 Bom L R 
465 (1901) not ho«e\er under s 11 as 
the head note suRgests lut this sectitm 
But see also a Morrte L R 

1897 P D 40 (statements made b> a lest 
aloe are not admissible to rroae the 
execution bj him of a will! which was 
held inapplicable as it was based on the 
fact that the English Wills Act prescribes 
a particular form of proof while to the 


will m the case cited no such rule applied 

(3) jVarain ^or v Dtlmar, 41 A, 250, 
sc 521 C 830 

(4) Taylor Ev J 787 ’It as to be 
obsened that admissions are relevant only 
so far as the interests of the persons who 
made them or of those who claim through 
such persons are concerned. On this 
principle a distinction must be made 
between statements made by an occupier 
of land m disparagement of his own title 
and statements which go to abndge or 
encumber the estate itself For example 
an admission by a I'alnidar or other bolder 
of a subord nate tenure affects the faini 
or other tenure as agaiast him and those 
who dentc their title from him but it 
will not affect the proprietary interest as 
aga nst the zemindar or ether supenor so 
as to encumber or dimmish his rights " 
Field E> 6th Ed 90 91 see Secihes v 
LhaJnek 2 M i. Rotb *07 R \ Biist 
~ \ 6. F 5*0 Pagtndi k V EVtigeveter, 
5 L & B lt.6 He-ic S l/olim, 40 L. T, 
196 and Taslor Ei t “89 

(*) Brojmdro Coomer t Cksman of 
Po. a Uarnc fo/ifj .0 \\ R, 223 22* 
I19“t fer Ceveh C J 
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Sales io 
execuUoa 
aod for ar* 
rears of 
revenue 


the party represented (1) Thus the declarations of the ancestor that he held 
the land as the tenant of a third person, are admissible to show the seism of 
that person m an action brought by him against the heir for the land(2), and 
the declarations of an intestate ate admissible against bis administrator or anv 
other claiming m his right ’ (3) 'Where tenants sued for a declaration that 
their holding was mohtntree at a gi\ en rent and the surbaraXar of their renundar 
admitted the right on behalf of the zemindar, who himself filed a petition 
corroborating lus surharoXar s 'Statement it was held that these admissions would 
bind any subsequent zemindar not being an auction purchaser at a sale for 
arrears of Government revenue (4) The same pnnciple holds in regard to 
admissions made by the assignee of a pemonal contract or chattel previous to 
the assignment where the assignee must recover through the title of the assignor 
and succeeds only to that title a** it stood at the time of its transfer (5) But a 
distinction must be drawn between the ca<e of an assignee of land or other 
property and that of an ordinan assignee of a negotiable instrument For, 
whereas the former has m general no title unless his assignor had, the latter 
may have a good title though his a‘^ignor had none Thus the declaration of 
a former holder of a note showing that it was given without consideration 
though made while he held the note was held to he not admissible against the 
indorsee, to whom the instrument had been transferred on good consideration 
and before it was overdue (6) For such an indorsee derives his title frojn Ihe 
nature of t1 « xnstnmenl ttself and not through the previous holder Accordmgl) 
unless the plaintiff on a bill or note stands on the title of a former holder (as if 
he have taken the bill overdue or without consideration) the declarations of 
guch former holder are not evndenci. against luni.<7) 

The purchaser of an estate sold for arnars of revenue is not pn^ 
in estate to the defaulting proprietor He does not derive his title iroin 
him, and is bound neither by his acts nor bj his lachesfS) , nor by hts 
admis5ions(9) , nor bv a decree agamst him{10) and proceedings between the 
defaulting proprietor and third parties with respect to the title to the land 
are not admissible m evidence in a subsequent suit brought by the auction 
purchaser as agamst lum.(Il) 


(1) Code V Braham 3 E*. R, I8S 
per Parke C See Ram Srwiaii » 
Kl agendra Naroion 31 C 871 (1904) 

(2) Doe d Pellelt 5 B & A 223 Io 
a suit It was attempted to prove a kobuhat 
by amoagst other evidence proof of a 
so-called petition by the defendants father 
tn which be was represented as having 
admitted the kobut at it appeared that the 
defendants father represented to certain 
persons that this petition was bis petition 
and requested tbetn to verify his signatare 
or to Identify him as one of the petitioners 
It was held that this request amounted to 
a statement on the part of the defendants 
father to these witnesses of all that was 
contained in the petition and amounted to 
a statement to them that he made the 
statements which appeared fn the petition 
and that even if the petition bad not 
been filed it was just as effective against 
the defendants as if it had been in fact 
filed XIohun Sdoo v Cht^ttoo Ifonar, 
21 \\ R, 34 (1874) 

(3) Smxth V Smuh, 3 Biag N C 29 
\ ante Taj lor Ev^ I 787 


(4) lyatton & Co Y Nob » ilff*** 
10 VV R, 72 (1868) 

(5) Taylor Ev, 8 790 

(6) Woolnay v Rov.e 1 A 4 E 

116 explaining Borough \ {\ htte 4 P “ 
C 325 Ta>lor Ev 8 791 BjIesonB^s. 
ISth Cf (1891) 433 

(■) B>les on Bills loc cit »«<! 
there c ted 

(8) Moons! ee Bu^ool v Pran DhoK 
8 W R 22 ’ (1867) (aod v P * ' 
followed in Radha Cobtnd v Ratio! Das 
12 C S’ 90 (1885) lialso»&Co\ 

hm Mohun 10 U R 72 (1868) as to the- 
rights of the auction purchaser see 
deep Naram \ Cozernmei I of I'd all® 
LR 71(1871) Forbes \ MeerMahontO 
20 U R (P C ) 44 (18 3) , 

(9) Rungo Monee v Rat Coamaree 

\\ R 197 (1866) - 

(10) Ib Radio V Rakkat supra. 12 
82 90 but as to purchasers of Palm taM 
sold under Reg \ III of 1819 see ib 

p 90 and Taraprasod v Ran Arunf 
B L R App 5 (1870) 14 U R 

(11) Radha Cobtnd V RaklalDos sW"- 
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It has in some cases(l) been con^dered that a similar rule applies to ordi- 
nary execution sales and that a purchaser at such a sale is not in privity mth, 
or the representative in interest of, the judgment debtor so as to be affected 
1 ’ ’ " ’ ' ' . ' of the latter. This view appears 

of certain Privy Council decisions 
• distinction between a private sale 
in satisfaction of a decree and a sale in execution of a decree (3) In both cases 
the purchaser merely acquires the right, title and interest of the judgment- 
debtoi(4) ; and therefore a suit to enforce an interest purchased at an exccution- 

,1 _ - 1 -u V,. V j ~ -..—i - — ij tjjg interest had 

nterest would have 
between a private 
decree, that under 

the former, the purchaser derives title through the \endor and cannot acquire 
a better title than that of the vendor Under the latter, the purchaser notwith- 
standing he acquires meroh the tight, ’ ' ' ' ' ‘ . 

acquires that title by operation of lav 
freed from all alienations or incumbi 
the attachment of the property sold m 

sions only show that the rights of an execution-purchaser are m some respects 
different from those at a pnvato sale They do not afford any basis for the 
aforementioned broad proposition deduced from them (7) It is true that an 
execution-purchaser makes his purchase not from the judgment-debtor and 


(1) Z.o/« Parbku V 14 C, 401, 

411-^14 (1887). Geur Sundar- v Hent' 
Chunder, 16 C. 3SS, 360 (1839), Bash, 
Chvnder v £)ij}C< AU. 20 C, 236. 239 
(1892) , for earlier decisiooe, see Rnngo 
Mwee ^ Raj Ccomaree, 6 W R 197 
^1886) , Musst Imrit v Lalla Debce, 18 
W. R, 200 (1872) 

(2) Jshon Chvnier v Ben, Madhuh, 24 
C, 75—77 (1896) 

(3) Dhicndronath Sanxal v Ram 

Kumar Chose, 7 C, 107. 118, s c, 8 I A. 
65 10 C L R, 281 (1880), 5r)>noti 

Anandman \ Dhanendra Chandra B L 
R (P C.), 122, 127 (1871) 

(4) lb All diat >s sold and bougbt, at 

an execution sale is tbe right, tide and 
interest of the judgment debtor with all 
Its defects , Dorab Ally \ Abdeol Asees 
5 I A 116 125 (1878), followed in 

iSuiidara Cofalan \ ytnkaioiarada Ayy- 
aiigar, 17 M 228 (1893) , the creditor 
takes the propert> subject to all equities 
which would affect it m the debtors bands 
Sfegji Hanfraj \ Ramjt loica 8 Doni 
H C R, 169. 174, 175 (1871), Sobhag 
C/uind V Bhaichand 6 B , 193, 202 <1882) 
as to the different means available to pur 
chaser of investigating title in the re<pecli>e 
cases of private and execution sates, see 
Dorab Ally ' ibJool A:,cs 'upra 125 
See also K\shan Loll v Conga Ram 13 A 
28 (1890). Bosh, ChunJtr v Enujrt Ah 
20 C, 236. 239 (1892) Datuj, BaUI v 
Eafjrabliomohcu, 6 B, 490 (1882> 

(5) Raja Bnoiit v. C,r,dhari La!, 2 B 
L. R. (P C). 75, 78 (1869) explained 
10 Sobhag Chaiid \ Bhatchand, 6 B., 193. 


20} (IS82) and see K,shna tel v Canga 
Ram supra 

(6) Dinendronolh Sanmal v Ramkumar 
Chose, supra, see also 5n>iist> Anandamayt 

V Dhanendra Chaudro, 8 B L R (PC), 

122 127 (1871), 14 M I A, 101, e* 
plained in Sobhag Chand v Bhcchand, 
6 B, 193, 205 (1882), 3/ii«/ /mrit v 
Lalla Debee IS W R 200 (1872) , La/u 
tfi.f;i V kashtba, 10 B, 400, 405 (1886) 
Lola Porbhu V Ujfiie. 14 C. 401, 413 
(1887), Basin Chundir v Enamel Ah 20 
C 236 239 (1892), in the ease of Coer 
Sundar V Hem Chunder, 16 C 355 (1889), 
It was held that a purchaser at a public sale 
in execution of a decree is not, but a 
purchaser at a pnv ate sale is the representa 
live of the ;udgiiient debtor , followed la 
Jant, Prasad v Llfal Ah 16 A, 284 
(1894) but dissented from m Ishan 
Chunder v Ben, Madhub, 24 C , 62 (1896) 
(as to the meanins of the terms 
'representative and legal representa 
tivc «ee Badr, .Naroin v Joy K,sseH 16 
A 483 487 (18941 Ishan Chunder v 

Btni Modftuf*. 24 C 62 71 (1896) and 

s 21 po«l See also <-'i»>ifo>iaiA Cho'du 

V 5ii6roi« Shitapa IS D 290 (1890). 
referred to in Buriorj, Oorobj, v Dhunbas, 
16 B 21 (1891) 

(7) isAan Chunder v Ben, ifaihub, 24 
C. 76 <1896) the case of Lola Parbku 
\ Uvfnr supra based on an erroaeous 
interpretation of the Priv^ Ccuneil deci- 
sions cited tupra and is followed by BojAi 
Chunder \ Enaret dh. supra- See 24 C, 
at p 77. approved in Cultar, UaJ r. 
MaJbo Ram. F, B, 1 ALL L. 65 (1904). 
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often cgauLst his wish, and he is not bound by some of the acts of the ]udg 
ment’debtoT, such as alienations made by the latter to defeat the decree but 
that does not show that his nghts are nrt derived from the judgment debtor, 
or that he is not the representative in interest of the judgment debtor m any 
sense or for any purpose Even a purchaser at a private sale is not hound by 
any pnor alienation made by the vendor to defraud him, but that does not show 
that such purchaser is not a repTe‘^ntative in interest of the vendor Because 
the nghts of an execution purchaser and a purchaser at a pni ate sale are in 
some respects different, it does not follow that the execution purchaser is not 
to bo regarded as a representative m interest of the judgment debtor even m 
those respects m which, and for those purposes for which his rights are not 
higher than those of the judgment-debtor whose right title and interest he 
has purchased (1) In a previous edition of this work it was pointed out m 
respect of admissions made by a judgment-debtor pnor to attachment that m 
BO far as the purchaser acquires only the title of the debtor, he should acquire 
it as quabfied by the latter s admissions, though certain decisions of the 
Calcutta High Court would appear to have held otherwise The Mew thus 
taken received support from some of the earlier cases(2) and has since been 
confirmed by recent decisions of the Pnvy Council(3) and the Calcutta High 
Court (4) The Judicial Committee have held that the equitable pnnciple of 
estoppel laid down in the case of Itam Coomar hoondoo v ]Uacgu€en{5) which 
applies to any person, is equally binding on tbe purchaser of ms right, title 
and interest at a sale in execution of a decree (6) If such a purchaser may 
be estopped, be may a foiiton be affected by the admissions of the judgment 
debtor whoso interest he has purchased XKe result of the cases would there- 
foro appear to be that a purchaser at an ordinary execution sale is in pnvity 
with, and the representatne in interest of, the judgment debtor within the 
meaning of the twenty first section, post , so as to bo affected by the latter s 
admissions Pnor to the last mentioned decision of the Privy Council it had 
been hold that, where the execution purchaser is himself an actual party to 
the admission, it may, so far as it can be considered as his be used as evidence 
against him(7) , and that a mortgagee differed from a simple money creditor in 
that he denves his title directly from the mortgagor, and is bound by his 
previous conduct in respect of the property mortgaged(8) , therefore a purchase 
by a mortgagee at a sale m execution of a decree upon his mortgage of the nght, 
title and interest of the mortgagor, who has been estopped from asserting a 


(1) lb 75 76 

(2) Unapooma Dastee \ hi for FoHdar 
12 W R 14S (1874) [Tbe purchaser 
at a sale in execution of a decree is tbe 

representatne in interest of the judg 
ment debtor within tbe meaning of tbe 
Evidence Act (I of 1872) s 21J referred 
to in Kishan Lai v Cenga Rom 13 A 28 
SI (1890) MitssI I iril v Lalla Debee 
(1872) supra at the utmost the state 
meats would be nothing more than evi 
dence certainly they will not conclude 
him Per Couch C J 

(3) Mahomed Metuffer v Ktshort 

Mohun 22 C 909 (1895), sc 22 I A 
129 1 C W N 38 

(4) Ishan Chunder v Beni Madhub 24 
C 62 (18961 

(5) L. R I A Sup Vol 40 43 sc 


a B L R 40 18 W R 166 

(6) Mahoi led Mosuffer v Ktshori 

Mo/nn 2’ C 909 919 {189a) /slan 

Chnnder v 8ci i MadI iib 24 C 62 77 
(1896) 

(7) MussI linnt v Lalla Debee 18 W 
R 200 (1672) 

(8) Z.fl/a Parbhu v Mytne supra 
p 413 

(9) Porethnath Mookerjee v Anathnaln 

Deb 9 C 265 (1882) 9 I A 147 re- 

ported m lower Clourt sub nom Analh 
Math Deb v Bishlu Chunder 4 C 783 
see also Ktshori Mohun % Maho ned 
Mosnffer 18 C 188 198 (1890) a c m 
appeal to Privy Council 22 C 909 (1S9S) 

(10) Krisknahhupati Devu v Vikramo 

Dctn 18 13 18 (1894) 
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judgment debtor to the extent of such Tight, title and interest as he had in the 
property purchased at the date of the sale and icprcsents the execution creditor 
in so far as ho had a nght to bnng such nght, tiue and interest to sale in eatis 
faction of his decree, and that when the plea of estoppel is available to a decree 
holder, it is bkc\n«e available to the purchaser at tho execution sale as his re 
preventative or as one claiming under him It has, however, also been held 
that a Court sale cannot hj itstlf he taken to create an estoppel cither in favour 
of or against a Court-purchaser as against or m favour of the person who«e 
Tight, title and interest, the Court-puichaser buys from the Court, because the 
Court purchaser denves his title from proceedings which are entirely iiivdum 
as regards the judgment-debtor (1) And where propertv purchased m execu- 
tion of a money decree was subject to a mortgage, but not a mortgige executed 
by the judgment debtor, although he would have been estopped from denvin" 
liahilit% under the mortgage on account of lus conduct in the mortgage trans 
action, it was held bv the Calcutta High Court that the purchaser was bound 
equall} with the judgment debtor inasmuch as the right, title and interest of 
the latter had passed to him and his purchase was therefore subject to tin 
mortgage (2) \\hcre a purchaser claimed under a title partlj crested bv a 
mortgagor it was held that he was estopped from pleading non transferabilits 
of the holding (3) here a mortgagee was himvelC the purcha«cr it was held b\ 
the Allahabad High Court that he was e^topiied from denying the mortgagor s 
right to execute a prior mortgage of the ptopertj (4) 

A man maj bind himself by an admission, but he cannot bmd hi lus nd 
mission those who do not claim under him but who before the admission hid 
acquired a right (5) But part payment of the mortgage debt b\ the mortgagor 
and appearing m lus handwriting, will give a fresh start of limitation to the 
mortgagee, even as against a person who had purchased a portion of such 
mortgaged property prior to such payment (0) 

Statements whetlier made by parties intcrestcdf?), or b} persons from 
■whom the parties to the suit ha\c derived their interest(8), are admissions sions^^sV 
only if they arc made during the continuance of the interest of the persons he made 
making the statement (9) It would be manifestly unjust that \ person who 
has patted with lus interest m propertj, should l)o empowered to diicst the 
right of another cUimui|!; under him b) anj statement which ho may choose Interest 
to make (10) And so adiiu««ions mode b\ a debtor (whose propertj Las been 
sold) subscqucntlj to such sale arc not evidence against the purchaser of tin 
propert) (U) A statement relating to property made bi a person wlun 
in possession of that propertj iiiaj be evidence against himself and nil person' 
deriving the jiropertj from him after the statement but a statement made 
b> a former owner that he had conveyed to a particular person could not 
possibly be evidence against third persons If it were «o 4 might sell and 
convej to B and afterwards declare that he had sold and conveved to C, uid 


(1) Gajanan v 6 Bom L R 864 
(l’}041 

(21 Proyag Ros ' Prasad Tevart 

(1908) IS C 8*7 and is t ihe esiepp*! 

S jral Chandra v v Cvfal Chandra 
lata tl89>i 20 C 296 Pon r s InccU 
(19051 10 C W N 311 ind Canesh v 
Purslonan (|90S> IS ll HI 

(3) iJaiJia AonM Oiatrotord i Ramo- 
tttnla iJialiu (I9l'>1 39 1. SI 

(4) Tola 7?atti \ Hargobind 36 A 141 
(19141 «te rali/ii 7?am \ Liladlar V5 •S 
3V 1 (1911) shgj bhar Dt\al \ / aril odi 
lal 10 X 1 J (19101 


U orks Co U Ch D S8 63 

(6) Donii io/ Sa/iH V Rashan Dubej 
11 C \\ \ 10* KrtsI > a C I a idra Xj/a 

V fiAairofr C I andra Saha 9 C \V X '8 
1 C lO** 

(■V <1 19 d (1> BRff 

(9) s le d (2) ante 

<91 s. 19 entr Tailor Ev {{ 794 
SOS >99 

(10) Dc< \ ll 1 S 4 E 740. 

Kl nun Kurti \ ocur Lhan^ra s \\ 

.69 11996 Tailor Fi { 794 

ill) KAroHm Kurce i Ceur Chandfr 
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C iniglit use the statement as e\ idenco m a suit brought by him to turn B out of 
po'^es'ion If such evidence were admissible no man’s propertj would be 
safe ”{1) As for partners, by the very act of aesociation each is constituted 
the agent of the others and of the finn for all purposes within the scope of the 
partnership concern and his acts and declarations bind his co partners and the 
firm unlc‘*3 he has in fact no authority to act for the firm in the particular 
matter, and the person with whom he is dealing cither knows that he has no 
authonti or does not know or helie\e him to be a partner (2) But an 
admission made hy a partner before the partnership is not evidence against 
his co partner (3) After dissolution of a partncrsnip the subsequent acts 
of the individual members ate binding on themselves alone, except so far as 
thej may be acts necessary to wind up the affairs of the partnership or to 
complete transactions begun but unfinished at the time of the dissolution (4) 
Declarations and admissions made after the dissolution relating to the previous 
business of the firm are admissible against all the partners interested m the 
transaction (5) Bankruptcy(6), or death will sever the joint interest , therefore 
in the latter case, the admissions of the simiaors will not bind the estate of 
the deceased(7) , nor conversely will tho«e of his representatives bind the 
survuaors (8) So, also, the declaration of a bankrupt, though good evidence 
to charge his estate with debt, if made before his bankruptcy, is not admissible 
at all u it were made afterwards (9) This eqmtable doctrine apphes to the 
cases of vendor and vendee, CTaotor and grantee and generallj, to all coses 
of rights acquired, in good faith, preaious to the tune of making the admission 
in question (10) 

To he admissible the declarations must quahf) or aSect the title of the 
predecessor and not relate to independent matters The statement must be 
one which directly affects the person’s interest in the propertj itself , a mere 
statement against his interest m other respects as for instance that he is in 
debt, whence it might be inferred that he would be likeh to part with or charge 
his property, does not come within this rule (11) It may further be added 
that it IS not sufficient that the interest be subsequent in point of time, it 
must (as the words of the section point out) havo been dented from the person 
who made the statement sought to be used as an admission (12) 

Proot of These admissions by third persons, as they derne their legal force from 

admissions the relation of the party making them to the propertj m question may be 
proved hy any witness who hearf them, without calling the partj hy whom 
they were made The question is, whether he made the admission and not 
merely whether the fact is as he admitted it to he Its truth, where the admis 
Sion is not conclusive— and it seldom is so— maj be controverted by other 
testimony, and even by calling the party himself , hut it is not necessarv to 
produce him, for his declarations when admissible at all, will be received as 
original evidence, and not as hearsay (13) 

Admissions Statements hy strangers to a proceeding are not generallj relevant as 
against the parties(14), but in some cases the admissions of third persons 


(1) Per curiam m Clarke v Btitdabun 
Ckunder. W E, F B, 20 (1862), s c, 
Iilarsball 75 

(2) Taylor 598 

(3> Tunley v Etane 2 Dow &. I. 747 
Call V Hov.ard 2 Stark, 3 

(4) Taylor 598 

(5) Pritchard v Draper (1830) 1 Russ 
& My 91 

(6) In Tt H'obnersJiauj*?* 38 W R 
(Eng) 537 

(7) Atkint V TredgoU 2 B & C. 
23 


(8) Slater v IBS. Ad 396 

(9) Bateman v Bailey 5 T R 51^ 

(10) Taylor Ev I 794 and cases there 
cited 

(U) Bcaiiekaiip \ Parry 1 B & Ad 
89 Willi Ev 122 Coole \ Bra' am 
3 Ex. 183, Tailor Ev i 792 

(12) Field Ev 6th Ed 90 91 s 18 
d ( 2 ) ante 

(13> Taylor, Ev, I 793 

(14) Steph Dig Art 18. Caaie J 
Brakam, 3 Ex 183, Taylor Ev 5 740, 
Borough v White 4 B S. C 323 
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strangers to the suit, are receuable(l) “These exceptions to the genoril 
rule aii«e when the issue is substantially upon the mutual rights of such persons 
at a particular time , in which cases the practice is to let in such evidence, in 
general, as would be legally admis'iible m an action between the parties them- 
sell es Thus the admissions of a bankrupt mide bofore the act of bankruptcj , 
’ * ' ’ ‘ ’ ut if made after 

cannot furnish 

I ^ w 0^ creditors and 

the danger of fraud ”(4) So his answers on public examination arc inadinis'-ible 
* ’ nst all parties other than 

process against efehtors, 
to the execution creditor 
. f a person whose po^ltlon 
^ . ‘ partv to prove against 

another, are in the nature of original evidence, and not licarsas , though such 
person is alive and has not been cited as a witness (7) In the caso noted 
plaintiffs who were two out of fi\e brothers surtl to establish tliLur right to a 
two fifth share in properties which were sold m execution of a monev decree 
against another brother V, and purchased b\ tli« defendant on the allegition 
that the properties when «old were the joint fanuK properties of the five brothers. 
The defendant whose case was that the brothers were not joint at the date of 
the sale, and that the properties were exclusn civ owned b\ (j put in a deposition 
6:i\en by another brother A’ m the suit in which the money decree against U 
was passed, in the course of which A' statcil that the familv was not joint and 
the properties belonged exclusively to V. It was held that the deposition of 
K m the previous suit was not admisMble ngvmst the plamtills (8) 

“ The admissions of a third person aro al'O receivable m evidence against 
the partv uho has expressly referred another to Inm for information m regard to 
on uncertain or disputed matter In such cases the part) is bound b\ the 
declarations of the partv referred to m the smic manner, and to the same extent, 
as if thev were made bj hunself”(9) Thus m an action against executors, 
the defendants having written to the plamtift that if she washed for further 
information as to the assets it could w obtained from a certain merchant — 
the replies of the mcrchaut were held receivable asaiiist the executors (10) 
In the application of this principle, it motterv not wlicther the question referred 
to be one of hw or of fact, whether the peiNun to whom reference i» nude, 

(1) laylor Ev , i 759, ire s 19, ante M 239 (1632) 

(2) S«c Code \ Braham 3 Ex, 185 (8) tioxendranalh Choih v La fence 

(3) Jarnett v Leonard, 2 M A S, Jntr Co 25 C \V JM IJ92JJ 

in action by the trustees of (unkrapts (9) Taylor, Ev, } 760. fee s 20, ante, 

an admission b\ the bankrupt of the Roscoe N P E\ 69 Steph Dig, Art 

petitioning creditor s debt is deemed to be 19 this comes \ery near to tie ease of 
rete\ant against the defendants Steph art itration <b note xiii 
Dig Art IS (10) nVismr v Innet, 1 Camp, 364 

(4) Taylor, Ev, ! 759 and cases there ue also Danul \ Put 1 Camp itj6>i 

cited si.e also lx parte Ettards Re Pea Ad Ca» 233 as to the applicabilm 

Tollemaehe 14 Q B D 415 Ex parte of the rule in criminal cases see R ' 

Re cll Re TolUmache 13 Q B D 720 \tatlor\ IS Cox 45S [the accused toll a 

(5) Re flrtinnrr 19 Q B D 572 c nstahle that his wife would make ut 

(6) Steph Dig Art 18 Kemfland v a li%t oi certain proper!) a list afterwards 

Voc.aii/.j Peake 95 II illijiiij s Bridget male .ut bs her and handed to the 

2 ■'tark 42 as lo admissions ot an under cinslablc m lAe hvthand t r'eicnce was 

sherilf or bailill against the sbcritf see lell esidence against the latter Coleridge 

Sno'tball \ Lo irnke 4 B X Vd 54t C I howeser evpressls refrained from 

Jacobs \ Humfhri\ ' L & M 4H gisin^ an opirion upon the question if the 

.Scott \ \tarshdl 2 V vV J 218 AorlA pri*>ner had been abserfj As t> refer 

\ 3lUts 1 Vamp IS^ Edward* on Fxe enee Is accu'ed to exicunation of others 

cution p "2 taken in his presence r.e Ross Cr, 437, 

(7) Al\ 3to din \ Chya bantJafhit S • lE 
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have or have not any peculiar knowledge on the subject , or whether the state- 
ments of the referee he adduced m evidence in an action on contract, or m 
an action for tort (1) "Whether the answer of the person referred to is 
conclusive against the party is, m En gTanH, a matter of some doubt (2) They 
will not be so conclusi\e under this Act unless the admission operates as an 
estoppel (3) To render the declarations of a person referred to equivalent to 
a part> s own admission, it is not necessary that the reference should haie 
been made by express words , but it will suffice if the party by his conduct 
has tacitly evinced an intention to rely on the statements as correct There 
fore, where a partv on being questioned bj means of an interpreter, gave his 
ansners through the same mediuin, it was held that the language of the inter 
prefer should be considered as that of the party , and that, consequently, it 
might he pro^ed hy any person who heard it, without caUing the mterpreter 
himself (3) 

On the samo pnneiple(4) (though, as a general rule, the affidavits, deposi 
tions or ttio tocc statements of a party s uilnesses are not receivable against 
him m subsequent proccedings)(5), documents or testimony which a party has 
cipiessly caused to he made, or knoutngltj used as true in a judicial proceeding, 
for the purpose of proving a particular fact are evidence against him m subse- 
quent proceedings to prove the same fact, even on behalf of strangers (6) 

21. Admissions are relevant, and may be proved as against 
the neraon who makes them, or his represcDtatn e in interest ; 
but they cannot be proved by or on behalf of the person who 
makes them, or b; his representative in interest, except(7) in 
the following cases — 

( 1 ) An admission may be proved bj, or on behalf of, 

the person making it, when it is of such a nature 
that, if the person making it ttere dead, it would be 
relevant as between third persons under section 32 

(2) An admission may be proved by, or on behalf of, 

the person making it, when it consists of a state* 

. ment of the existence of any state of mmd or bodj, 

relevant or in issue, made at or about the time 
vhen such state of mind or body existed, and is j 
accompanied by conduct rendering its falsehood j 
improbable 

(3) An admission may be proved by, or on behalf of, the 

person making it, if it is relevant otherwise than as 1 
an admission 


(1) Ta>]or, Ev 9 761 and case 
cited 

(2) V s 31 tost 

(3) Taylor Ev , § 763 Fahrsgas > 
Mostiit 20 How St Tr 122 123 

(4) The following class of cases are 

exrl^ned in Soiloau v Jinl/in 3 Exch 
663 675 as instances of admi-«sicns ly 

conduct see Kiehartis v Morgon 4 B & 
S 641 657 65S in which the grpimds 

upon which such evidence is adoiitted are 
considered 


(5} Gardner v Moult 10 A fit E, 464, 
Dnckcll V llulse 7 A & E 454 Richards 

V Morgan supra 

(6) Snckell v Mulse supra, Gardner 

V Moult supra Boileou \ Rutlin supra, 
Rtehards v Morgan supra Prxchord v 
Bagshacie 20 L J , C P 161 H C. B, 
459, IVhite v Dotilmg 8 Ir L R-, 128, 
Taylor, Ev 9i 763 764 

(7) Mdler v Babu Madlio 19 A., 70 
(1896), sc 23 I A^ 106 
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IHuilralions 

(a) Tho question between A and B is, whether a certain deed u or is not forgei. A 
affirms that it is genuine, B that it is iorged 

A may prove a statement by B that the deed is gennine, and B may prove a statement 
by A that the deed is forged but 4 cannot prove a statement by himselt 
that the deed is genuine, nor can B prove a statement by himseU that the 
deed is forged, 

{b) A, the cjptam of a ship, is tried for casting her awav 

Evidence la given to show that the ship was taken out of her proper course 

A produces a hook kept by him m the ordinary course of his business showing obs»r 
vations alleged to have been taken by him from day to day, and indioatm" 
that the ship was not taken ool of her proper course A may prove tiieso 
statements, because they would be admissible between third parties, if he were 
dead, under section 32, cUa'ie 2 

(c) A 13 accused of a crime committed by him at Cifcutta 

He produces a letter n ritten by himself, and dated at E^hore on that day, and be iring 
the liShore post mark of that day 

The statement m the date of the letter « admissible, because, if A were dead, it would 
be admissible under Beetion 32, cUoso 2 

(d) H IS accused of receivuig stolen goods knowing them to be stolen. 

He oBera to prove that he refused to sell them below their value <4 may prove these 
statements, though they are admissions, because they arc explanatory of 
conduct influenced bj facts in issue 

(s) A IS accused of fraudulent!) having m hia possession counterfeit com which he knew 
to be counterfeit 

He offers to prove that he asked a ekiUol person to exatoino the com, as ho doubted 
whether it was counterfeit or not, and that that person did examme it and 
told him It was genuine 

A may prove these facts for the reasons stated m thc'Ust preceding iffiMfralioa 
Principle —Tins ioctioa ts an affirmance of the will known jinnciple 
that a partj’s admisMons are only evidence against hmi«elf and thO'C claiming 
through him and not against strangers, and of the rule of law with regard tu 
self reaarding e\ idence, that when m the self stmnq form, it is not in general 
reocitable, which is itscU a branch of tho general rule that a man ahill not b 
allowed to make evidence for himself (1) Not only would it be imnifcstlt 
unsafe to allow a person to make admissions in Uis own faaour which shoulil 
“ ^ ^ slight nnd 

gcnoril full 


s 17(‘ 

s 3 ( JJefrtanf J 
s 3 { Proof") 

Slcph Pi? . krt 15 llrtt 


e 32 (6'(a(«Hientt prrMjn# ir/a ranntt If 
called 04 a triOieo ) 
s. 14 (-StatM of mill I or bo’ig ) 

Ev , II 510 — 520 , Norton Ev , 151 


(11 De«t C\ i 519 Norton Ci . 151. 
and p 247 rio/rr (2) (41 A (4) foil 
( 2 ) /&. a onie.V 215 

(31 The reason of the rule is obsious 
If A sajs C owes me money' the mere 
fact that he sa}$ so does not eien teed 
to prove the debt If the statement bos 
an) value at all U must be derived from 
some (act which lies l>e)ond it . (or instooce. 
As recollection of his having tent the 
monei To that (act o( course A can 


testif) but hii subsequent ai«ertioni adl 
nothing to what he has to &a' It on 
the other bond A had said (T does rr t 
owe me anything this »s a (act of which 
B might make use and which cusht te 
decisive of the case Steph. Dg Ifitrod 
164 165 Norion Ev l5t Sfe Bes‘ Ev 
§ S19 (««ft (fli gives a device eaamp’e 

showing how the sa--~e statement may be 
used against lut not for the irterest of 
the part} making il 
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COMMENTARY. 

As against “ As against the person who makes them ” means “ as against the person 
\vho Snakes whose hehalf thoy are made”(l) Thus if admissions are made by a 

them referee they would not or&nanly be relevant against him as “ the person who 

makes them,” but against the refetor on whose behalf and as whose agent they 
are made The expression “person who makes them ” must, therefore, mean, 
the person who makes them either personally or through others hy whose ad* 
mission he la hound With the exceptions mentioned in the notes to the preced* 

* ’ d agamst the 
It 13 a well* 

* strangers(3), 

• • miy (4) And 

that he made 

' ence of a bnhe, 

an application 

MCI 

missions can only be proved as against the partj has been already considered, 
and m accordance with this rule it has been held that where the accounts of a 
mortgage who has been m possession are being taken his mcome tax papers 
are inadnussihle as evidence in his favour, though they may be used against 
him (6) Notwithstanding the provisions of this section and the thirty second 

"^oad Cess Act, be used 

• A road cess return, 

.j , . ant, was filed by the 

plamtiS’s vendors It consisted of two parts, in one of which the joint pro 
perties of the plamtifi’s vendors and the defendant were set out, and in the 
other the properties belonging to the defendant alone were mentioned In a 
suit by the plaintiff for some lands as being the joint property of his vendors 
and the defendant, the latter put m the road cess return in order to disprove 
plaintiff’s allegation, by showing that the lands were included in the second 
part The lower Courts had rehed on his return It was contended in appeal 
that it was inadmissible under s 95 of the Jtoad Cess Act, being evidence in 
favour of the nrmcipal defendant It was, however, held that the road cess 
return was evidence agamst the plaintiff claiming through his vendor, and it 
was none the less evidence merely because by admitting it as evidence against 
the plamtiff it became evidence in favour of the defendant (8) And in a later 
case it has been held that a road cess return filed by a temporary lessee is 


(1) See Steph Dig Art 15 An o»al 
confession is an admission provable under 
this section , Feros v Umperor 19 Qr 
L J 651 

(2) See In re WhxteUi, L R 1 Ch 
558 564 (1891) In this respect a dis 
tinction must be drawn between stale 
meats imder the preceding sections and 
under s 32 post Under this last section 
the statements there enumerated are ad 
missible agamst all the world Norton 
E\ 143 Avudh Beharet \ Ram Raj 
18 W lOS (1872) 

(3) Heane v Rozers, 9 B & C, 577, 
SfO 

(4) Section 115 supra, Powell, Ev. 
247 

(5) In re IVhxteley supra 


(6) Shah Cl o!am v Mussuinmul E»n4 
1 HU 9 W R 275 (1868) 

(7) Hem Chtirder \ Kali Prosunno 

8 C W N 1 7 (1903) in which also 

the question of the returns being against 
pecuniary interest was considered 

(8) Beni Madhub v Dina Bundhu 3 
C W N 343 (1899) See as to the use 
of these returns under ss 21 32 and other 
sect ons of this Act Hem Chund^ 
Cheu^dry v Kali Prasanna Bhadun P C. 
30 C, 1033 (1903) 30 I A 177, where 
in a suit for enhancement of the rent of 
taJukdari tenure road-cess returns though 
not conclusive were held to be admissible 
n evidence as a basis on which to aseerta'O 
the assets of the taluk and so fit a fair ood 
equitable limit of enhancement 
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admissible in favour of a superior landIord{l) and on« filed by certain co sharers 
js admissible against others {2) 

No definition has been given of this <iomewhat vague expression (3) ‘Repre- 
^\hate\t^ scope may be given to thcsv words it is apprehended that they will, 
generalK speaking include most of the privies in blood, law, or estate of * 
whicb mention has been already made m the notes to sections 17—20, a»tte 

Though admissions may be proved against the party making them, it is 
always open to the maker to show that the statements were mistaken or untrue, 
except m the single case in which they operate as estoppels (4) 

The section proceeds to specify those cases m which an exception is per Exceptions 
mitted to the general rule, and admi'^sions in a person’s own interest are admis 
Bible m evidence The first clause is considered under the thirty second section, 
post, ivhicb must bo read in conjunction with it Ulusts (b) and (c) refer to 
this clause 

“ The second clause has recei\e<! no illustration m the Act probably 
because it has already been sufficiently treated of m the fourteenth section 
(gji/c) under the head of facts ’ showing the existence of any state of bodily 
feeling and in tllusts {K), (i) and (m) thereto , which, together ixith the notes 
thereon, should be here consulted Tlio fourteenth section merely declared 
that such facta are relevant The present clause shos's that such facts or 
statements may be proved on behalf of the person making them, notwithstanding 
the general rule that persons cannot make evidence for themselves by what 
they choose to say ”(5) 

The third clause proiides that a fact which is relevant under the sixth 
section, ante, or somo one of the sections following it, shall not be rejected simply 
because it assumes the form of an admission (G) lUnsts [d) and (e) refer to 
this clause “ Caro must likewise be taken not to confound self semng evi 
dence with res oesta The language of a partv accompanying an act which is 
evidence in itself, may form part of the res gesta and bo receivable as such (7) 

It was held in the undermentionedfS) case, m which the second and the 
fourth defendants sold a goU to the first defendant and sub«cqcntly colluded 
with the plaintifi and denied a partition which bad taken place as well as the 
sale, that the statements previously made by them which went to show that 
there had been a partition and they bad changed their attitude w«.re ailmis 
siblc under the third clause of this section and the «ecoad clause of the elcvenlli 
section of this Act 

In a suit against an insolvent and the Official Assignee for <1016 of mortgaged 
property, the onus is on the plaintiQ to prove that title deeds m his posi ion 
after the insolvency were deposited with him as secuntv before the acljiidi 
cation Evidence of admissions by him at an earlier date than the adjudic itioii 
to the effect that the deeds were then m his possession are inadmissible in hu 
favour under this section not being within any of the exceptions to madmH 
sibibtv named in this section \n erroneous omission to object 1 1 suih 

(1) Sendco Norain Singh ^ -ijodhia Ktsirn 16 A >183 -IS (ls94l '■irpui, 

Proiai 39 C 1005 (1913) lud aa1 Dictionin 6 I1S90> Cha d 

(2) Chaiho Singh \ Jhero Singh 39 t teLin \ Gnnda Kern or 1” \! 

995 (1912) distinguishing Nuijffnm \ (1893) and «nff notes to ss I — 0 'a e 

Ceurft Siinhur 22 V\ R 192 and folio* in execution 

ing Hem Chandra Choidry \ A« » (-ll Se* si 31—115 /“o/f 

1 ratanna (supra) (5) Norton 152 

(31 See rematVs in Is) an Chui der \ (61 lb Field E\ 6th Ed <>4 see 

Deni MaJhub 24 C h"* 72 (18961 UnnP' Fetimej i U ithamson M 1 M 

foorna Dassee v Sofnr Poddar '*1 W R v ante ss 8 and 14 and ne ce thert 3 

14S (1874) as to the meaning of the (21 Best Ev I s'O 

terms rrpreientat \e and legal re (8) BP-i Ciannetsa r dtajinmiit 

presentative see Baon \ere n ' lot Veberahurnessa 2 C W S, 91 (189*) 
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evidence does not make it admissible (1) Any statement as to rent payable 
for a bolding made bj a person m a sale certificate which was obtained by 
him as purchaser of the holding at a sale m execution of a decree against the 
former tenant being in the nature of an admission cannot be used as evidence 
on bis behalf as such a statement does not come witliin the exceptions to 
this section (2) 

Confes This section is subject to the special proiisions relating to confession 

sions enacted m the twentj fourth twenty fifth and twenty sixth sections (3) 


admlssiorfs^ ^ admissions as to the contents of t, document ari 

Is to con I not relevant, unless and until the party proposing to prove then 
do'cuments s^tows that he IS entitled to give secondarv evidence of the con 
arereieian^ tents of sucli document under the rules hcremafter contained, o 
I unless the genuineness of a document produced is in question 


Principle — The general rule is that the contents of a written instrument 
which 13 capable of bemg produced must be proved by the instrument itsel 
and not by parol evidence (4) An exception to this rule prohibiting the sub 
stitution of oral testimony for the document itself exists according to Enghsh 
law in favour of the parol admissions of a j arty The admissions bemg primary 
evidence against a party, and those claiming under him are receivable to 
prove the contents of documents without notice to produce or accounting for 
the absence of, the originals (6) The principle upon which such evidence is 
receivable has been stated to be that what a party himself admits to bo true 
mat reasonably bo presumed to be so and that therefore such evidence is not 
open to the same objection which belongs to parol evidence from other sources 
Viuen the wntten evidence might have been produced (6) But the correctness 
of this reasoning and of the decisions founded ujon it has been questioned 
and the dangerous consequences which are liable to follow on the reception of 
such evidence have been pointed out (7) For though what a party himself 
admits may fairly be pre»umed to be true there is no such presumption in 
favour of the truthfulness of the evidence by which such admission must be 
proved (8) 

a 17 { Adm snon ) as 65 66 IPults ru to <71 j 0/ seconiiry 

8 3 ( Doeumenl ) ti iJence ) 

a 3( StUvant ) s 65 cl (I>)(Ilr<(e arimtsoMat toconttnts 

a 58 (Facts ad n lied ) of doeun enlr ) 

a 63 ( Seeonda j F denre ) 


(1) Utller V Bab I Madia 19 A 76 
(1896) 8 c 23 I A 106 

(2) Ka ant Pert! ad \ Mala Ih Adatya 
31 C 380 (1903) 

(3) R \ DIarab Cl dcr C W N 
702 (1898) 

(4) Tajlor Ev S 396 s» 59 64 91 
pasr 

(5) Taylor Ev S 410 and cases there 

cited Roseoe N P Ev 63 Best Et, 
S! 525 526 and see JU iMaruppa 

Kaundan v Ra a PUIa 3 Mad H C. 

158 100 (1866) 

(6) Slallene v Poolty 6 M A 
669 fer Parke B 

(?).?« obserratoos of Peanefather 
C J m LajiU$s v Qufale 8 Ir Law R, 
38S cited tb S 412 and in Field Er fitb 
Ed 95 Cunn tigham, Er 136 the v e»j 
there erprcssed have been adopted in the 
preseot section wh cb alters the Uw Utd 


down in Slattgr e v Paolcy supra Norton 
Ev 152 

(8) Accord ng to Flatter e \ Pool y 
what A slates as to what B a party ha» 
said respecting the contents of a docu 
tsent wh ch B has seen is adm as ble 
whilst what A states respect ag a doru 
fflent wh ch he himself has seen is not ad 
m ss Me although jn the latter case the 
chance of error is s ngle in the former 
double per Reporter in 9 Com B 501 n 
e Darby v Qasley 1 H A 1 as to 
oral test mony by the party to the same 
effect see Farrow v Blam/teld 1 F A E 
653 Hen an\ Lester 12 C B, N S 781 
as to the appl cat on of the rule in cr m 
oat cases see Roscoe Cr Ev J3th Ed 7 
and as to the case first cited see Chaniro 
Ktauar v Clonn Ptarpat Stneh P C. 
(1906) 29 A, 184 L. R. 34 I A. 27, 
Heane v Rogers 9 B A 577 
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Taylor, Ev , |§ 410—414 , Eoscoe, N P Ef , 63 , Field, Ev , 6th Ed , 05 , Cunnintjham^ 
Fv,135 .Roscoe, Cr Ev , 13th Ed , 7 , Phipron, Ev , 6th Ed, 210, 510 Powell, E\ , 9th 
Ed., 444 , J^orton, Er , 152 , Best, Fv , |§ 525, 526 


COMMENTARY. 

^Mien the existence, condition, or contents of tlie original document have 
been proNcd to be admitted m untvig b\ the person against whom it is proied 
or by his representatne in interest, such written adimssion is adraissible(l) , 
but oral admissions eveept m the cases abo\c mentioned, arc excluded bj the 
present section The circumstances under which a parts is entitled to gi\e 
Bccondarj evidence of a document are laid down in sections C5, 60, post 
“ ^\ here the question is not what are the contents of a document, but whether 
the document itself is genuine, that is, in the handwriting of the party whoso 
writmg or signature it is alleged to be, evidence may, of course be giien to 
proae or disprose the forgery This mav be effected m a \anetj of ways , faj 
the party, sections 21 70 , by an attesting witness, section 08 , by the oatli of 
witnesses acquainted with the handwriting by experts, section 45, or by com* 
parison of handwriting section 73, “ Or unless the genuineness of a document 
produced ts tn question ' The effect of the last claase of this section seems 
to be, that if such a document is produced, the admissions of the parties to 
it that it IS or is not genuine [c\ en though such admissions in% olvo a statement 
of the contents of a document] may be received ”(2) This section docs not, 
It IS apprehended exclude admissions which the parties agree to make at the 
trial, in which ca«e it becomes unnecessary to prove the fact so adnutted (3) 

23 III Civil cascs(4) no admission is relevant if it is made I 
cither on an express condition that evidence of it is not to be 
given(6), or under circumstances from which the Court can 
infer that the parties agreed togcther(6) that evidence of it 
should not bo given (7) 

Ex'planation — Nothing m this section shall be taken to 
exempt any barrister, pleader, attorney, or vakil from giving 
evidence of any matter of which he may be compelled to give 
evidence under section 120.(8) 

Principle — “Confidential overtures of paciiicatioa and any other offers 
or propositions between litigating partie«, expressly or impbcdly mads without 
prejudice, (9) are excluded on grounds of public policy For without this 


(1) S 65 cl (5) post 

(2) Norton Ev 153 

(3) S 5S post Cunnini.!i3m E\ 136 
cf Sheiih Ibralum \ for~ato 8 Born 
n C I< A C J 163 (1871) 

(41 The prolfctioa guen by this section 
does not extend to criminal ca«es see s 
20 post As to arbitration See p 105 

(51 Corv V Drellon 4 C 5. P 462 

(61 This section as drafted in the 
original Bill contained infer that i/ wor 
the inlrniion of the parti s that tor 

infer that lie parties asreeJ logeil er 
that 

(*( I aiSock \ forresi.r J M S, G. 
901 918 9iefih Dig Art 20 adds ' or 
if It tiar made under duress Stoekfleth 
> De Tastel 4 Catap II per Lord 


Ellenborough see Taylor, E\ 793 and 
post 

(8) Name!) the matters nentioned in 
provisos (1) and (3) to s 126 post see 
notes to that section 

(9) In re /Ji er Steamer Co L R.. 6 
Ch 8"*"* 827 per lames L J Joes cot 

Vkithout prejudice mean I r-aVe ^ou 
an offer if you do not accept it ih s letter 
IS not to be used against me S31 

832 rCited in MaJIara . Ouh^l 3i 
23 B 177 180 (18931 J So* il a rxisx 
#3>s his letter is without prejud ce that 
IS lan'amount to sayin. I mabe }ou an 
offer ubich you may accept or rjt as ).>u 
liLe but if you ds not accept i the ha\ia? 
made it is to ba\e no e^ect at all " per 
Metlisb L J rrr also B a.’4/e - " ■ ' 

23 O B D. 335 33* per Lu 


Contents of 
documents 


VclmlssloDS 
n civil 
rases when 
'clevant 
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protectiv e rule it would often be difficult to take any steps towards an amicable 
compromise or adjustment , and, as I^ord Mansfield has observed, all men must 
be permitted to buy their peace without prejudice to them should the ofier not 
succeed , such ofiers bemg made to stop litigation, without regard to the ques 
tion whether anythmg is due or not ’ (1) It is most important that the door 
<hould not be shut agamst compromises (2) hen a man oSers to compromise 
a claim, he does not thereby necessarily admit it, but simply agrees to pay so 
much to be nd of the action 

t 17 ( * 3 ( * Eiidenu,' ) 

■ 3 ( ‘ EdevanL") & 120 (Profustonal Communtcaiions ) 

Steph, Dig , Art 20 , Taylor, Ev . §§ 774, 79o— 797, 7D8, 709 , Roscoe, N P Ev , 62 
63 , Powell, Ev , Ed , 421 , Phillips, Er , 326, 328 Cordeiy s Law relating to Solicitors 
2Bd Ed., 83 


COMMENTARY. 

Admissions cither verbal or m wntmg by way of compromise or during 
treaty are, if made under the cucumstances mentioned in the section, protected 
Generally, neither letters wntten without prejudice nor rephes to such letters, 
though not similarly guarded can be used as evidence against the parties wntmg 
them (3) Thus a letter marked * without prejudice protects 8ubsequent(4) 
and even previous(6) letters m the same correspondence Such letters 
however, are only protected if hon&fde written with a view to a compromise {6) 
Thus a letter “ without prejudice,” which contains a threat agamst the recipient 
if the offer be not accepts, is admissible to prove such threat (7) So also if 
the admission be merely of a collateral or indifferent fact, such as the band 
wntmg of a party, which is capable of easv proof bj other means and is not 
connected with the substantial merits of the cause, it will bo received, even 
though made pending negotiationsfS) , as abo will ofiers without prejudice if 
the offer has been acceptrf (9) For if the terms proposed in such a letter are 
accepted a complete contract is established, and the letter, although written 
‘ without ptejumce” operates to alter the old state of thinK and to establish a 
new one A contract is constituted in respect of which rehef by way of damages 
or specific performance would be given (10) Tbe mere fact that a document is 
stated to have been written ‘ without prejudice ’ will not exclude it The rule 
which excludes documents marked without prejudice ’ has no apphcation 
unless some person is in dispute or negotiation with another, and terms are 


(1) Taylor Ev S 79S, and see ih, St 
774 796 797 and cases there cited 
Roscoe N P E\ 6’’ 63 Slept Dig 
Art 20 Powell Ev 300 Phillips Ev 
326 

(2) Per Bowen L J , iB JFaJker t 
IVihher supra 

(3) Roscoe N P Ev, 62, PeSdeek v 
Forrester 3 M &. G., 903 Heghton v 
Hogbton 15 Bea\ 278 321 IVaJker v 
Itilsher supra. 

(4) Paddock \ Forrester, supra. Re 
Harru 44 L J BLcy 33 It 1 * not 
necessary to go on putting 'without pre 
judice at tbe head of every letter «h 
If alker v IFthher, supra, 337 

(5) Pcoeoek \ Harfer 26 W R (Eng), 
109 In this ease a second letter with 
out prejnd ce was held to protect a 


previous letter not eapres'ed to be without 
prejudice on the ground that the second 
letter was to be taken as a post script to 
the former 

(6) Croce v Baynton 21 Sol Jour 
631 cited in Cordery 83 In the case of 
Htebs \ Thompson Times 19th Jao 
I8S7 a lawyer a clerk sued for breach Cl 
promise of marriage sought to exclude his 
love letters because be had beaded tbem 
all without prejudice. 

(7) hurts V Spence 58 L T 438 

(8) IVaJdrtdge v Kennesen 1 E*P-» 

143 see also Per Lord Kenyon C J bi 
Turner \ Ratllon 2 Esp 474 

(9) JVaiker \ JVtlshrr, «ur« 

re Vfnrr Stean er Co L R 6 Ch., C' 

(10) Per Lmdley L J in IFaiter » 
lithher 23 Q B D, 335 at p 337 



s. 23.] 


ADMISSIONS WITHOUT PPEJUDICE 


259 


■ ' ’ ’ ‘ ‘ ^ ’ n aJmi3- 

’ IS made 

Jhus m a 

smt on a bill of exchange, where the defendant stated m a letter to the plamtiS 
that he had not had notice of the dishonour of the bill, but that if the debt was 
accepted without costs, he would give the plaintiff a cheque for it, and the 
plaintifi thereupon discontinued the action on payment of costs, it was held 
that the plaintiff was, m a second action on the bill, entitled to use the letter 
jn proof of wai\er of notice of dishonour The first action being discontinued 
before the «econd was begun the conditional waiver became absolute and the 
letter admisnble in evidence (2) Letters without prejudice cannot, without 
the consent of both patties, be read on a question of costs to show willmgness 
to settle , although the mere fact and date of such letters or negotiations, 
as distinguished from their contents, may sometimes be received to explain 
delay (3) ‘ Perhaps, also, an offer of compromi'>e, the essence of which is 
that the party making it is willing to submit to a sicrifice, or to make a con 
cession(4) will be rejected, though nothing at the time was expresslv -aid 
respecting its confidential character, il it cleatlj appears to have been made 
under the faith of a pending treaty, mto which the party has been led bv the 
confidence of an arrangement being effected (5) But m the absence of any 
express, or strongU implied, restriction as to confidence, an offer of compromise 
IS clearly admissible and may be material as some evidence of liabilit\(6) , 
although It may not be proper to enquire into the terms offcred(7) though it 
must still he borne m mind that such an offer may be made for the sake of 
purchasing peace and without admitting habihty to the extent of the claim (6) 
Jiuch depends upon the circumstances of the case (9) The rule does not apply 
to admissions made before an arbitrator, for though in this last case, the pro* 
ceedmgs are «aid to be before a domestic forum, yet the parties are, at the time, 
contesting their rights as adverselv as before anv other tribunal (10) It ha«, 
however, been held that nothing which losses between the pirties to a suit in 
any attempt at arbitration or compromise should bo allowetl to effect the slightest 
■prejudice to the merits of their care as it eventually comes to be tried before the 
Court No presumption can be rai«ed against a partv to a suit from his refusal 
to witlulraw from the deternunation and submit to arbitration (II) \n 
admission before an aibitrutor i» admissible m evidence although it is for 
the Court dealing with the facts to attach whatever weight it thmk-> proper 
to such an admission The rule enunciated m this cction does not upplv to 
such admission* (12) 


(!) f/rfd’Atffnw f 23 S 177, 

IFO (1898 citing 7fi re Daxnlrci Ex 
line Ho/t (18931 ’’ Q C 116 

(2) llcJds lorih \ Dinsdale 19 W R 
-(rng) /98 

( 3 ) iralJtfr \ IltliJicr 23 Q B D. 
335 tcf »lo^\e^er Ifi/Join# \ Thonas 
31 L ] Ch 674 

(4) Th^nfson \ ditsten 2 D & R 
361 

(5) U'cldndce v Acmiiion 1 E«r 144 
li%lor r\ i -9' 

(61 II fl/Iocy ^ Si’ all IMAM 446 
Halts \ Lotson tb 447» \i I clscn 
5mifli 3 Mark R 129 Ta^kr Fx 

-9V 

( Hard ng \ JentS 1 T »* G 1 
ako TAcoj \ 1/orfo . MAR 

49^ 

(8) Wcfltan Mo qar \ 


-W t I 0 19} Leaers Psteat 

fer ^andcr'on C J and Metkerjee J 
{9» Field Ev 6tli Ed 9 96 see 

a1 o nb«cnatioiis ot Lord '•i Lc'-n rdi in 
Jcrlia \ l/encx a H L ( 45 »hfn 

4n ilomcx to an ad\cr*e rartj with 

■ Mcw to a cotE{>rrmise or lu an actics 
xou muM alwaxs lock xi th xery great 
care fais « idenee ci xxhat i*'cn 

xccuircd 

10 Dee a Llex * Ctu s ^ 

9 the adciisstocs -la) te irtxeJ ty 
the arbitra cr oregorj '/r* ard 3 
E'r 11’ Taxlcr Ev Si ’S® -59 

5 IV cce \ v* Ex < a* ^ ocn- nat tj 
«n>»er< see t 1 ’2 fort 

n \’elatfer ^ S> • 

\\ *■ 1* 

1 b 

4 r-t L 


■< I 'tuddi Mut 


u 5i*r»i A. « 
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CoDfessioQ 
caused by i 
inducement; 
tlireat, or 
promise 
TVhenlrrele- 
vant In 
criminal 
proceeding 


iippears 


24. A confession made b\ an accused person is irrelevant 
in a criminal proceeding, if the making of the confession appears 
to the Court to have been caused by any inducement, threat, or 
promise, haMng reference to the charge against the accused 
person, proceeding from a person m authorit} , and sufficient, m 
the opinion of the Court, to giv e the accused person grounds which 
would appear to him reasonable for supposing that by making it 
'he would gam an} ad\antage or avoid an} evil of a temporal 
‘nature m reference to the proceedings against him 

Principle. — The ground upon which confessions, IiLo other idiuissions, 
are received, 13 the presumption that no person will \oluntanly make a state 
ment which is against his intcre«t unless it be true (1) But the force of the 
confession depends upon its \oluntarj character (2) The object of the rule 
relating to the ezclusion of confessions is to exclude all confessions which may 
have been procured by the prisoner being led to suppose that it will be better 
for him to admit himself to be guilty of an offence which he really ne% er com 
mitted (3) There is a danger that the accused may be led to incnminate lumsolf 
f ’ ' ' that, it 13 under 

c ‘ he admission of 

8 . w 1 ^bilo seeking to 

obtain a character for activity and zeal, to harass and oppress prisoners, in the 
hope o£ wringing from them a reluctant confession (5) 

ss 17—22 (‘ Admiinon ' ) b 28 {Conftstion a/ler removal of mpreeiton 

i 3 (‘ } caused bif indueemenl ) 

$ 8 ( Court ') 8 80 {Pruumpt on as to document purjMrting 

to be a confession ) 

StepL Di| , Arts 21— 23 , T«}>or, Ev, 5§863— DOS Best Ev 5§ 531—053 3 Rum. 
C* , 440—409 , Powell Et , Oth Ed , 104— IIC Pbipsoa Ev BU\ Ed , 248—259 , dli, 
Ev , 2nd E(i, 300-307 , bortoo Er,154— IW.Cr Pr Code es 103 343,Roscoe Cr Er 
13tli Ed , 3 j — CO A Treatise on tbe Adniisubdity of Confession and Challenge of juron m 
cnminal cases in England and Irebnd Henry H Joy U igmore Er , § 822 et seg 


COMMENTARY. 

Ja the Srst pissce, aa ymportant- qvesUon arises as to the jseanwff of these 
words and as to the person on whom the onus rests of showing that the confes 
sion was voluntary or involuntary The use of the word “ appears,” it has been 

ch^nr thnt- fU o .v.. ~n ft - * r n 


(1) Taylor Ev ! 865 Phillips A Am, 
Ev,401 Best E> S 524 s anfe, p 217, 
note (7) , Wills, Ev , 102 

(2> Taylor Ev 5J 872 874. see re- 
marks MX R \ Thomson L R- (1893) 
2 Q B at p 15 

(3) 3 Russ Cr- 442 fer Littledale J 
in R > Court 7 C A P. 486, buHn i? v 
Daldry 2 Den C C 430, Lord Campbell, 
C J- said The reason is not that the 
law supposes that the statement will fee 
false but that the prisoner has made tbe 
confession under a bias and that therefore 


it would be belter not to submit it to tbe 
;ury But see also Lord Campbells 
dictum in R V Scott, 1 D A B 47 43 
and Taylor Ev 5 874, /? r Rabadjnf 
Costtani 1 B L R O b IS 22 25 
(1868) R \ Thomas 7 C. A P- 

<4) Wigonore Ev 5 822 

(5) Taylor Ev 8 874 

(6) R I Rasuanta, 2» fJ 168 (1900), 
s C 2 Bom. L. R. 761 765 On thi^ 
and what follows see tbe able artiae 7 
'Lex m2 Dorn L R- 157, as also 8i>- 
article by another contribotor at P 2i' 
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would be necessary if “ proof ” had been tetjiiirej V confers on may, it has 
been argued, appear to the Judge to hive been the result of inducement on the 
face of it and apart from direct proof of that fact or a Court might perhaps m 
a particular case fairly hesitate to say that, it was proved that the confession 
had been unlawfully obtained and yet might be in a position to saj that such 
appeared to it to have been the casofl) It is, boavever, to be observed that 
if the word “ appear ’ is to he placed in opposition to the term “ proof,” there 
may be discrepancy between the terms of this section and the eightieth ocction 
in the case of recorded confessions which are presamed to be voluntary until 
disproved to be so Perhaps therefore, it would bo more correct to say that as 
under the third section, prudence is to determine whether a fact evists or not 
the use of the word “ appear,” while rcqmrmg proot, indicates that a less degree 
of such proof IS required in tins than in other cases By whom then must the 
existence or non existence of the inducement, threat or promise be proved or 
made to appear ’ Is the confession to be presumed to be voluntary until the 
contrary be shown or must the prosecution in all or if not in all in what ca«e3, 
establish its voluntary character before it cun be admitted m evidence ^ This 
subject IS one of considerable diflBcnlty In England the case law is not 
uniform It has been held that a confession is presumed to be voluntary unless 
the contrary is shown(2) uitli the result that it is pnma facie admissible and can 
only be excluded when it is proved or made to appear tbat the confcs ion was 
not voluntarv On the other band it has been held that the material question 
is whether a confession has been obtained by improper inducement and the 
evidence to this point being m its nature preliminary, addrcs&ed to the Judg« 
who will require the prosecutor to show affirmatively to his satisfaction that 
the statement was not made under the influence of an improncr inducement, 
and who in the event of any doubt subsisting on this head, will reject the con 
{cs«ion (3) In the Crown case reserved R v Tkoinpson{i), the head note of 
the report states the decision to be that in order that cndenco of a confession by 
prisoner ma} be admissible, it must be affirmatively proved that such confe* 
eion was free and voluntary, and this view of tbe decision has been 
adopted in Roscoc on Criminal Evidence (5) Ifo doubt the Court «tated 
that the test bv which the admis&ibibty of a confesNon niaj be decided 
was — had it been proved afiirraativel> tbat the confcs. ion was free and volun 
tary (6) But, the proposition m the head note ippvars when the whole case is 
considered to be too broadh laid down In the ca«e it is stated that there 
was ground for suspicion(7) and Cave, J , who delivered the judgment of the 
Court, savs later on(8) I prefer to put ni) judgment on the ground that it 
is the duty of the prosecution to prove tit case of doubt that the prisoner s at ite 
iiicnt was free and voluntarv’ It has been said that this section was intended 
iiierol^ to reproduce the English law and that the word appears occurs id 
Art 22 of Sir lames Eitijames Stephens Dige t of the Law of Lvndfnce as it 
docs in this section (9) However this roaj hr the law of this coimtrv i* con 
tamed in the pre ent section which most be furlv construed according to its 
language m order to ascertain what that law is 

Firslh/ as regirds judicial confessions the Cnmiml Proceilure Cole cun 
tains provisions as to the manner in which tluj should b recorleJ 


(1) R ' Bas lania s ipra. 

(21 Re 11 II ams 3 Russ Cr 497 

see also R \ Clc-tes 4 C ^ P 221 

R \ a»a/t'i>u 4 C V 1 54S Roscoc 

Cr Tv 53 11th Fd rield Ee 5cb 
Ed 138 

(31 A e II arrinjha 2 Den C C 
44 n ft] ere ParVe B sud to counsel 
for the prosecuti n V u are bound to 
satisfy me that the confession which yew 


seeV lo use against the pris n«r «a» rcl 
obtained from h m be ci'-rcper ceans 
Taylor Ee S *'•2 
(4 1S93 0 C 1 

(5) 1 th Fd r 
(6l !«'>' C B »t r 1" 

< /h at p 1" 

]h It r 1® 
l9> B L R 234 
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Confessions of accused persons recorded br Jlagistrates are admissible in 
evidence, subject onlj to tbe provisions of sections 164 and 364 of the Cnunnal 
Procedure Code The first of these sections provides that any Magistrate not 

’ ‘IS imder 

‘ mimence 

or trial 

Such confessions must be recorded and signed in the manner provided m section 
564 The Magistrate referred to m section 164 is a Magistrate other than the 
Magistrate bv whom the case is to be inquired into or tried (1) If the coiife« 
Sion IS made before a competent Magistrate who is inahmg the prelunman 
enquirv, it is sufficient if the provisions of section 364 are comphed with (2) 
But a record is unnecessarv when a confession is made m Court to the officer 
trving the case at tbe time of trial where the accused can be com icted on the 
plea of guilt} (3) It is important that a Slagistrate before recordmg the con 
fe«sion of an accused person then m custodv of the police should ascertain how 
long tbe accu-ed has been m custody If there is no record of that fact the 
’ ’ ’ ' ’ * ' • ’the twentv fourth 

• the point (4) The 

led has been much 

^ il Procedure Code 

In cases coming withm that «ection the Court mav supplement the defective 

ateiiient 
defects 
) can be 
confes 

Sion taken under section 164 admissible when, no attempt has been made to 
conform to the provisions of the latter section (7) 

Under section 80 of this Act whenev er anv document is produced before aiiv 
Court purporting to be a statement or confession b\ am prisoner or accused 

« 1 « . I > 1 T » g 

• ) 

sioa wa« voluntarv) purporting to be made b\ the person «igaing it, are true 


(1) R \ letoo 23 W R Cr 16 
(1S7S Id tbe matter of Behart Hcidi 
5 C X. R 238 (1879) hruhno Monef v 
/? 6 C L R 289 (1880) R y Anun! 
ram Stngh 5 C 954 F B 830 followed 
in R y Vainb A/ia>i 5 A 253 (1883) 
tbe proiisions of s 164 however bave no 
appbeaCtoR to statements taken in tbe 
course of a police investigation in the toim 
of Calcutta R v Silmadhub MtUrr IS 
C 59« (1888) followed in /f v Vtsra i 
Babaji 21 B 495 (1896) A Deput> 
Magistrate should not act as Magistrate 
in a case in which be is himself the 
prosecutor and take confessions of prison 
ers before liiitiself R i Boidnath Smt^ 
3 W R. Cr 29 (1865) 

(2) KrxsUa Vonee i R 6 C L R 
239 (1880) R I Anutifran Singh supra 
iakub hi art supra 

(31 In the matter of Chvmman Shah 
3 t 756 (18781 

(4 R V ^ara\an 25 B 543 (1901) 

(5 Cr Pr Code s 533 this sectioa 
applies to confessions and statemeots 
record'd unde' bo b ss 164 and 364 tbe 


corresponding section of the old Code (s 
346 Act \ of 187’) dealt onlv with 
statements and confessions made in the 
course of a preliminary enquirj and did 
not applv to confessions recorded under s 
1’2 (164 of present Code) R v Rai 
Ratal! 10 B H C R 166 (1873), con 
scquentl) when a confession taken under 
s 122 I as inadmissible in evidence oral 
e idence was excluded b\ s 91 Post >b 
R V ihiiva 1 B 219 (1876) R vr 
IfflUM Tatoiee 4 C 696 (1879), contra 
R V Ro arijiaa 2 M 5 (1878) hot 
irregularlv recorded confessions and state 
ments under e ther s 164 or 4'’6 of the 
present Act ma} either be (D remediable 
under s s33 or (2) not In the case of 
(I oral evodence is admissible m the 
ca«e of (’) It is admissible at anj rate 
in the case of an irregular record under 


s 164 (t 
(6> R 

(“) R 
Rat V R 
in R V 


next vote) , 

V I trait 9 M 224 (ISS6) /«i 

V R 17 C Se’ (1390) 

V I iron supra Jat Sarayan 
supra latter case d ssented from 
; Jro . Babai. 21 B, 49a '31 
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and that such evidence, statements or confcaaion was duly taken This formal 
certificate is all that the law m strictness leqoires, and is •pnmd facie evidence of 
the ^oluntaty character of the confession It is the dutj of the Magistrate 
to satisfr himself that the confession is not excluded b) this section (1) It is 
to be feared, hoiiever, that such certificates are often not worth much as evi- 
dence of the absence of inducement Assummg that a prisoner has been in- 
duced to confess he will not unUceh assure the recording Magistrate that his 
confession is quite ^ oluntary, know mg that he will leave tho Magistrate’s pre- 
sence m the custod) of the police and leniam in their charge for many days to 
come (2) In the case of extra judicial confessions there is no such imma facie 
eindence as that afforded bj the certificate In both cases, howe\ er, there is to 
be considered the effect of the word “ appear * in this section This as already 
stated does not connote strict '‘proof” Still, although \ery probablv 
a confe««ioii ina) be rejected on ivcll-grounded conjecture, there must (unless 
the onus lies upon the prosecution) be something before the Court on which such 
conjecture can rest (3) In the first place does tho onus he upon the proaecution 
in all cases to prove that a confession is voluntarj before it can bo used 
in El idence ^ If this be the law m England, which t-. douocful it has been held 
that such a rule does not prevail m this countrj In the absence of evidence it 
IS not to be presunied that a statement objected to on the ground of its having 
been mducea bi illegal pressure is inadmissible (4) To require as the entenon 
of admissibilitj affitmati\e proof that a duK recorded and certified confession 
was free and i oluntary is not consistent with the terms of this Act or with 
pre\ lous decisions or practice (5) Thus a statement m writing bj on accusotl 
person containing allegations which, whether thev are true or not, appear to 


(1) R \ Nanyan 25 B 543 (1901) 
R V Jaiub Das, 27 C., 295 , » c 4 C 
W. K 129 A V Basuanta, supra St* 
Circular of Bombay High Court (Bamboi 
Cnerni ent Gase<tt, 1900 Part f p 919 
2 Bom. L R 157). requiring Magistrates 
before recording confessions to satiaf} 
themsehes by all means m their po«er 
including the examination of the bodies 
of the accused that the confessions are 
\oluntar) See R > Ciiwtli Koort$tfe 
4 W R Cr 1 (1865) where the prisoner 
retracted his statement when read over 
to him and said that he was compelled 
to make it and the Sessions Judge without 
making anv inquirj or taking evidence 
upon the point submitted the prisoners 
statement to the jury as a coofession , it 
was held that the Judge was wrong in 
so doing and that he should rather have 
charged the jur> not to accept the prison 
ers statement as a confession \s regards 
the Sessions Court it has been held that 
«t IS not neeessar> for a Sessions Judge 
to read out to prisoners confessions made 
h> them before a Magistrate and ask them 
if thev have ani objection to the recep 
tion of their confession R v Misser 
Sheikh 14 \\ R Cr 9 llS'Ol But tt 

appears to have been the opinion of ^«r 

Michael Westropp in P v fvas/iHoiIi 

/luitd'' 8 Bom H t. R 13* 134 that 

not inlv the committing Magistrate hut 
also the trying Court oushl to nvike need 
ful entuiries where allegations are made 


in a regular and proper manner to the 
Sessions Court that a confession before a 
Magistrate was improperly induced a 
procedure which vvas followed m the Eng 
lish Courts so far back as Che 12th 
century (Pollock and Maitland Histoo of 
English Law Book ii pp 650 651) See 
also R \ Noroyon supra s e 5 Bom 
L R 122 

(2) See remarks of Westropp C J m 
R V katiinaih Dinkar 8 Bom H C R 
126 

t3) R V Dasiatila 2 Bom L R. 761 
*65 (1900) 

(41 R V Bahani Pendhartar 11 Bom 
H C R 137 138 (1874) R v Uada 
W>o IS B 453 480 (1889) R \ Dhai 
ra Singh I A 338 339 (1880) A 

pnvuier alleging that a confession was 
undulv extorted should offer some proof 
of hik statements to the Court So an 
accused retracting a confession alleging 
that It was caused bv ill ireacmmi bv the 
Poltce has it is held the onus of establish 
ing such ill treatment or other nduccroeot 
El iferor \ Aaii/i Kaione 22 C. \S K.. 
809 sc 19 Cr L J 959 

( /f V OariSRia . Bum L R. *61 
*6v I9i)0i sc 'SB lt>8 diiapproTing 
oi K Ralvd^osJi v-r R 3 of 1895 
iB 1 11 C in which Parsons J hell 

that a confession to be aim tied at a.1 in 

e idrncc usi t« i rj ed to have been cnale 
oluntanly aid not to hive been caiuoj 
bv improper iciscesst 
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indicate that the statement -was not made voluntarily, is inadmissible (1) If it, 
however, “ appears ” that the confession is not voluntary, it must ho excluded 
Unless this is disclosed hy the evidence for the prosecution the onus of establish- 
ing this fact mil be upon the accused — a fact which m a large number of, if not 
ID most cases, the accused will not be in a position to establish It is in this 
connection that the question of the retraction of confessions becomes of the 
highest importance If a confession, which has been pre\uously made, whether 
pdicially or extra judicially, is not retracted at the trial, there appears to bo 
little or no reason why it should not be accepted without any proof being given 
of its voluntary character And it has been held that the law does not require 
that the confession of an accused person should he corroborated before it is 
acted upon It is for the Court to say whether the confession is to be believed 
or not (2) This is, however, not so where, as is frequently the case, the confes- 
sion is retracted at the trial In a very large percentage of Sessions cases the 
prisoners will he found to have made elaborate confessions, shortly after coming 
into the hands of the Police , not infrequently these confessions are adhered 
to in the committing llagistrate a Court , they are almost invariably retracted 
when the proceedings have reached a ^al stage and the prisoner is at the 
Bar of the Sessions Court “ These recurrent phenomena, peculiarly suggestive 
ID themselves, can scarcely fail to attract the anxious notice of Judges who 
regard the efficient administration of justice as matter m which they are directly 
and personally imphcated, not as a mere routine work, mapped out for them 
m the higher tnbunala ”(3) The retraction of confessions is, as was said by 
Straight, J , in i? v Babtt L<tl(4), ' an endless source of anxiety and difficulty 
to those who have to see that jastico is properly administered 

In V Thompson{5) Cave, J, said, I would add that for my part I 
nlwnvs suspect these confessions which are supj>osecl to be the offspring of 
penitence and remorse, and which nevertheless are repudiated by the prisoner at 
the tnal It is remarkable that it is of very rare occurrence for evidence of 
a confession to be gi^en when the proof of the prisoner s guilt is otherwise clear 
and satisfactory , out when it is not clear and satisfactory , the prisoner is not 
infrequently alleged to have been seized with the desire born of penitence and 
remorse to supplement it with a confession a desire which vanishes* as soon 
as he appears m a Court of Justice ’ Were it not for the presumption raised bv 
section 80 of this Act it is submitted that the rule which should bo followed 
in all cases of retracted confessions, is to throw the onus on the prosecution 
of affirmatively proving tbe voluntary character of the confession No doubt, 
abstractedly considered, the mere fact that a confession is retracted raises no 
inference of improper mdiicement (6) Such retraction may be due to the fear of 
punishment for an offence, which has been the subject of a true and voluntary 
confession Having rcgaiil, however, to the notorious fict that confessions are 
frequently extorted in this countryfU, retraction might not improperly bo 
held to cast upon the prosecution the ohms of showing that the confession 
was a voluntary one ^\hen a prisoner has confessed and afterwards pleads 
not guilty , the truth and voluntariness of the confession is denied by impbca 
tion ■\^he^ a pnsoner says he has been forced to confess, the Judge is put 
upon judicial enquiry, and that enquiry, it may well be urged, should prccele 


(1) R V Taranath Roy Chondry (1910), 
37 C 735 

(2) EmftTOT \ Dhan\, 20 Cf L. J,, 721 , 

Koeri ^ 20 Cf 

L J 562 

(3) 2 Bom L R 157 

(4) 6 A at p 543 (1884), referred to 
0 /? % Vada ^na IS B 452 461 (1889) 

(5) R 1893 2 0 B, 12 18 cited 


with approval in the Vefuly 1-oSol 
mcmbrancer \ Koruna Saislobt 22 Ct ** 
p 172 (1894) 

(6) So in Sheot’fojad Keen v Emftfofi 
20 Cr L J 562 it was held lhat «"« 
fact of retraction would not (neccssariij) 
deprive a confession of its (friini /anr) 
volt ntary character 

(7) Sre ca«es cited fott 
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the admission o! the confession and any examination into its truth (1) Vs, 
however, the law now stands, provide ' ’ ' ’ onfession 

of a piiaoner before a Magistrate is prisoner 

even though the confession be retract A mere 

subsequent retraction of a confession, which is duly recorded and certified bv a 
Magistrate, is not enough m all cases to make it appear to have been unlawfully 
induced (3) 


According to some rulings of the Madras High Court a retracted confession 
must be supported by independent rtdiabic evidence corroborating it in matenal 
particulars (4) That Court has, however, more recently held(5) in general 
conformity with the views expressed by the other High Courts(G), that it cannot 
be laid down as an absolute rule of law that a confession made and subsequently 
retracted by a prisoner cannot be accepted as evidence of bis guilt without 
independent corroborative evidence The weight to be given to such a confes 
6ion must depend upon the circumstances under which the confession was 
originally gi\en and the circumstances under which it was retracted, including 
the reasons gi\ cn bv the prisoner for his retraction (7) The credibility of such 
a confession is m each case a matter to be decided by the Court according to the 
circumstances of each particular case, and if the Court is of opinion that such 
a confession is true, the Court is bound to act, so far as th** person m ikmg it is 
concerned, upon such belief (8) The use to be made of such a confession is a 
matter of prudenct rather than of law (9) It is unsafe for a Court to rely on 
and act on a confession which has been retracted, uificss after consideration of 
the whole evidence in the case the Court is id the position to come to the un 
hesitating conclusion that the confession is true, that is to say, usually imtoss 
the confession is corroborated m niatenal pamcahrs by credible independent 
evidcnecflO) or unless the chaiacter of tbe confession and the circumstances 
under which it was taken indicate its truth (II) 


A retracted confession is almost alwajs oiton to suspicion, and the Courts 
will therefore, m conformit% with the abovemcntioncd rulings, general!) require 
corroborative evidence of its truth, even though there w no absolute rule 
I mf'eror v habili Kalene 19 Cr t, J , 


(1) 2 Rom L R 16! 163 

(2) R \ Srccinnly Moneola 6 W R 

C R (1866) R V Jl/nmuMtf Jema 8 
W R Cr, 40 (1867) R \ Balvant 
Pcndharkor.W Bora H C R 157 (1874) 
R V Petta Gasi 4 \V R Cr 16 (1865) 
When prisoners confess in the most cir 
cumstsntial manner to having coranutted a 
murder the finding of the body is not 
ibsolutely essential to a conviction R v 
Buddaruddeen 11 W R ’0 (1869] a 
Judge held to have exercised a proper dis 
cretion m not passing sentence of death 
in a evse in uhich the dead body was not 
found R \ Bhiilun Riijnan 12 W R 
Cr 49 (1869) [the properly attested 

confession of a prisoner before a Magis 
trate is suft cient for his conviction vtilbout 
corroborative evidence oiif nduilhitanding 
a subsequent dental before the Sessions 
Court] Uii where there was misevnduct 
of the police It was held that the prisoners 
coul 1 not sifely le convicted on their 
own retrvcteJ statements without any 
corrol oration Sofirudeen v R 2 C L 
R nj See note ■; al«o Shto- 

freuaJ Ko ri \ Linferer 20 Lf L J 
'6’ sufra 

(3) A V Dastania 25 B 16S <1900) 


959 

(4) R V Rongi 10 M 295 (1886) 
R V Bhormefpo 12 M 123 (1888) in 
R V Roin toier 19 M 482 (1896) the 
confessions were corroborated 

(5) R ^ Raman 21 M 83 88 (1897) 
As to the necessitj of corroboration when 
it IS used as against others than the 
nuLer see Foi n v R 28 C 683 (1901; 

(6) R V R^ihIIuii RuittHtt 12 W R 
Cr 49 (1869) R v Gloria 19 B 728 
(1894) R V Co»i6ia 23 R 316 (1891) 

R V Maitu LaJ 20 A 113 (1R1“> R v 
keh e (1907) 29 A 414 fast r 186 

C) R ' Ramon 21 M 83 85 (1897) 

(8) R V 1/aili. Lai ’0 K 133 (1897) 

(9» R V Cfcarjo 19 R >5 ( 1894) 

<101 R V t/oJioAir 18 A S (1895) 
See R V Jadab Das * L W N 129 
s e 27 C '95 

tin R V Uaitii ’0 A 133(1897). 
»ee also R v AuAiu A 8 Bern 

H C R Cr Aa )26 138 (18*1) R t 

PoJa 4iia 15 B 41’ 461 (1««9) R v 

dab, Lai 6 A '99 542 tl8'4i R » 

JtCat thonJra 2 C '0 77 (l«94>, 

D t»iy Legal Femembran cr v Acnaj 
RuertS A 164 (1894) 
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indicate that the statement was not made voluntarily, is inadmissible (1) If it, 
however, “ appears ” that the confession is not a oluntarv, it must bo excluded 
Unless this is ^sclo'ed by the evidence for the prosecution the onus of establish 
mg this fact will be upon the accused — a fact which m a large number of, if not 
in most cases, the accused will not be m a position to establish It is in this 
connection that the question of the retraction of confessions becomes of the 
highest importance If a confession which has been previously made, whether 
judicially or extra judiciaUy, is not retracted at the trial, there appears to be 
little or no reason why it should not be accepted without any proof being given 
of its voluntary character And it lias been held that the law does not require 
that the confession of an accused person should ho corroborated before it is 
acted upon It is for tbe Court to «ay whether the confession is to be believed 
or not (2) Tins is, however, not so where as is frequently the case, the confes- 
sion IS retracted at the trial In a aery large percentage of Sessions cases the 
pmoners will he found to have made elaborate confessions, shortly after coming 
into the hands of the Pobce , not infrequently these confessions are adhered 
to in the committing Magistrate s Court , they ate almost invariably retracted 
when the proceedings have reached a final stage and the prisoner is at tbe 
Bat of the Sessions Court ‘ These recurrent phenomena, peculiarlv suggestive 
in themselves, can scarcely fail to attract the anxious notice of Judges who 
regard the efficient administration of justice as matter in which they are directly 
and personally implicated, not as a mere routine work mapped out for them 
m the higher tnbunals ”(3) The retraction of confessions is, as was said by 
Straight, J , in J? v Babu icf(4), an endless source of anxiety and difficulty 
to those who have to see that justice is properly administered ’ 

In V Thompson{b) Cave, J, said, I vrould add that for my part I 
always suspect these confession®, which are supposed to be the offspring of 
penitence and remorse, and which nevertheless are repudiated by the prisoner at 
the trial It is remarkable that it is of very rare occurrence for evidence of 
a confession to be given when the proof of the prisoner s gmlt is otherwise clear 
and satisfactory , but when it is not cleat and satisfactory, the pnsoner is not 
infrequently alleged to have been seized with the desire born of penitence aol 
remorse to supplement it with a confession a desire which vanishes as soon 
as he appears in a Court of Justice ’ Were it not for tbe presumption raised bv 
section 80 of this Act it is submittevl that the rule which should be followed 
m all cases of retracted confessions, is to throw the onus on the prosecution 
of affirmatively proving the voluntary character of the confession No doubt, 
abstractedly considered the mere fact that a confession is retracted raises no 
inference of improper mdiiceraeot (C) Such retraction may be due to the fear of 
punishment for an offence, which has been the subject of a true and voluntary 
confession Having regard, however, to the notorious fact that confessions are 
frequently extorted in this country(7), retraction might not improperly bo 
held to cast upon the prosecution the ohms of showing that the confession 
was a voluntary one WTicn a prisoner has confessed and afterwards pleads 
not guilty, the truth and voluntariness of the confession is denied by implica 
tion 'When a pnsoner says he has been forced to confess, the Judge is put 
upon judicial enquiry, and that enquiry, it may well be urged, should precede 


(1) R V Taronath Roy Choudry (1910) 
37 C 735 

(2) Emfercf v Dhant, 20 Cr L. 721 , 
Sre Sheof’rojad Keen v •Cm^er^, 20 Cr 
L J 562 

(3) 2 Bom L. R 157 

(4) 6 A . at p S43 (1884), referred to 
10 R V Dado ^na 15 B 452 461 (1889) 

(5) L. R.. 1893 2 Q B , 12 18 cited 


with approval in the Defuly 
menbrancer v Aaruna Laislobi 2. C-. 

P 172 (1894) 

(6) So m Sheaf rasad Keen v 

20 Cr L J 562 it was held that h* 
fact of retraction would not (necessanr/ 
lepnve a confession of its {friioa jao > 
lohintary character 

(7) See ca‘es c fed fail 
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the admission of the confession and any examination into its truth (1) Vs, 
however, the law now stands, provided it was volimtanly made, the confe^ion 
of a prisoner before a Magistrate is ' •* ' ■> ,er 

even though the confession be retract ' ’re 

subsequent retraction of a confession, ^ ^ a 

Jlagistrate, is not enough in all cases to make it appear to have been unlawfully 
induced (3) 

According to some ruVings of the Madras High Court a retracted confession 
•must be supported bj independent reliable evidence corroborating it in matenal 
particulars (4) That Court baa, however, more recently held(5) in general 
conformity with the views expressed by the other High Courts(6), that it cannot 
he laid down as an absolute rule of law that a confession made and subsequently 
retracted by a prisoner cannot be accepted as evidence of his guilt without 
independent corroborative evidence The xreight to be given to such a confes 
Sion must depend upon the circninstancei under which the confession was 
originallj given and the circumstances under which it was retracted including 
the reasons giv cn hv the pnsoner for his retraction (7) The credibility of such 
a confession is in each case a matter to be decided by the Court according to the 
circumstances of each particular ease and if the Court is of opinion that such 
a confession is true, the Court u bound to net, so far as the person making it is 
concerned upon such belief (8) The u«e to be made of such a confession is a 
matter of prudence rather than of law (9) U is unsafe for a Court to rely on 
and act on a confession which has been retractcil, unless after consideration of 
the uhole evidence in the case the Court is m the position to come to the un- 
hesitating conclusion that the confession is true, that is to say, usually unless 
the confession is corroborated m material particalars by credible independent 
cvidence(lO) or unlc'S the character of the confession and the circumstances 
under which it was taken indicate its truth (11) 

A retracted confession is almost alwajs open to auspioon, and the Courts 
Will therefore, in conformitv with the abovemeutioncd rmings, generally require 
corroborative evidence of its truth, even though there bo no absolute rule 

(1) 2 Bom L R 161 163 I nipcror \ kabth Kaione 19 Cr L J, 

(2) I? V Srceinuty Msngole 6 \V R 959 

C R (1866) R \ Miissaiiiul Jema 8 (•!)/? \ 10 M 295 (J886) 

W R Cr -SO (1867) R v Bahant R \ Ulortioffa 12 M 123 (1SS8) m 

PendUarkar 11 Bom 11 C R 157 (1874) R \ Rom f ojer 19 M 482 (1896) the 

R V PcHa Casi 4 \\ R Cr 16 (1865) confessions were corroborated 
tvihen prisoners confess in the most or (5) /? » Ratran 21 M 83 88 (1897) 

cumstantial manner to having coninutted a As to ihe necessit> of corroboration when 

murder the finding of the body is not il is used as against others than the 

absolutely essential to a consiction R v maker see lorm a )? 28 C 683 (I901J 

Budd»ruddecn II W R 20 (1869} a (61 R % RAKXun Ru/uun 12 VV R> 

Judge held to base exercised a proper dis Cr 49 (1869) ft x Choryo 19 728 

cretion m not passing sentence of death (18941 R \ Conhio 23 D 316 (1898), 

in a cise m xvhich the dead body vias not ft \ UoiJbH Lai 20 A 133 (1697) ft v 

found R \ Dhutimi RujHan 12 W R Kfl le (1907) 29 A 434 pat p 186 

Cr 49 (1869) (the properly attested O ft x ftaxion 21 M 83 88 (1897) 

confession of x prisoner before a Magis (8) ft \ 1/aiitii Lot 20 A 133 (1897) 

trale is sufficient for his eonxiction x»ithout (9> ft x GAaeya 19 C 728 (1894) 

corroboratixe exidence and naluuhstani ng tlO) R x l/aAobir 18 A 78 (1895) 
a stibseiiucnt climal before the Sessions See ft x JaJab Daj 4 C \\ \ 129, 

Couril but where there was niisccnduet s c 27 C 295 

of the police it was held that the prisoners (11) ft x Ueiln Lai 20 A 133 (1897), 

coull not sxfely le convicted on their see also ft x kashinath Dinkar 8 Bom 

Own retracted stxtemenis without any ll C R Cr Ca 126 138 (1871), ft ▼ 

corrcl oration Sofirvdeen \ ft 2 C L DoJa 4ii« IS B 452 461 (18*9), R r 

R 13. (1878) Sec note 5 also Shea- Pat-u Lai 6 A 509 542 (1884),' ft r 

trojeJ K ri \ Lmferor, 20 kr L J Jagat Chandra 22 C, 50, 77 (1*94), 

$62 supra Dcfmty Legal Remembrancer r Raruna 

(3) A X Banania 25 B 168 (1900) LaietoS 22 C 164 (1894) 
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of law tequinng corroboration of a retracted confession, the matter is one 
of prudence and it is prudent as a general rule to require corroboration (I) 
This procedure will m effect practically achie%e the same results as a rule 
requiring proof of the \oluntarr character of a retracted confession inasmuch 
as though these decisions require evidence of the truth of the confession and 
not of its ^ oluntary character the truth of \ oluntanness may not unreasonably, 
though not neces«anly, be inferred where the truth of the confession is estab 
lisbed In a recent case, where a friend of the accused had made a statement 
to a Police-officer (which was taken down in writing) but at the trial had denied 
having made it and the Presidmg Judge had admitted the statement m evidence 
both to discredit its maker and also as evidence against the accused m that 
It contained statements made to the Pohce corroborating confessions made by 
the accused , it was held bv the Full Bench of the Bombav High Court tliat 
the '»aid document ought not to hav e been used m ev idence against the accused 
but that bis confessions were not nude irrelevant under this section by the 
addition of the statement (2) 

The law, as it at present stands mav thus be summarized (a) In the 
case of judicial confessions recorded m the manner presenoed bv the Cnminal 
Procedure Code, the confession is to be held pnma facte to be voluntary until 
the contrarv is shown (6) Both in the case of judicial and evtra judicial con 
fe®sions the onus is upon the accn«ed of showing that under this section a con 
fc««ion be has made is irrelevant (c) ^\hlle the mere fact of retraction is not 
in itself sufficient to make it appear to have been imlavrfulh induced in ordinary 
ca^es as a general rule corroborative evidence of the truth of the confession 
and bv implication of its vohmtanne«s is required \\herB a Sessions Judge 
came to the conclusion that the confe«sion^ must be taken to be voluntary and 
true because there was no evidence of iH treatment bj the Police and the con 
fessions had been repeated beforv the committing Magistrate nearl} a month 
after thev had been made and recorded the Court said There is undoubtedly 

'acted It IS, 

• Inna case 

cunistances 
In other 

ca'cs the Court is not at hbert} to act upon mere conjecture and its rejection 
of a confession must be ba^ed u|>ou the nature of the confession the facts dn 
cio«ed bv the evidence for the prosecution or adduced in proof of his plea of not 
guiltv bv the accused If from the evidence given bv the jirosecution it apjwar 
doubtful whether the confession was voluntarv the onus will of course he upon 
the Crown to affirniativelv establish that the confe'«sion was voluntarj and 
that it IS adnii«sible If m siich ca^c this be not established or if Jt appear, 
upon the ev idence adduced bv the prosecution or the accused that the confesaion 
wa'i not voluiitan it must be rejected under the terms of this section S 27 
not onlv qualifies ss 25 2G but oho this (4) 

Induce- TJii 3 and the succeeding sections up to and mcliuhn" the ihirtietli soctiOD, 

threat sj»ecific form of admu^sjon known as a confcs'*ion But 

promise the preriKlmg sections up to ami including the tvveutv second section deal vntli 
admissions peiienllv in both cnnunal as well as civil cases The twvntv 
first gection therefore makes all confessions adini«sibli eveej)! tlio e which are 


(I) E \ Loll! Mol an Cluekerbutty 
S D (1911) 38 C 559 Emfercr v 
Mutai /flam 19 Cr L J 2"5 (ihe eon 
Arnuiion should be nol onl} a* to the 
aeneral story of the crime but as to the 
accused 5 connection t\ith it In VolMPvk 
Ah V rmtfTor 23 C. \\ N 8W Ihe eon 
fe<> n was rejected UftnJr»\a h Das\ 


Et tero’ 19 Cr L J 826 B! adJ» v 
Emperor 19 Cr L J, 861, 46 I C., 

(2) /? V Piarayon Raghunall Polii 
(190*) J’ B ill (Full Bench) 

(3) R V Durgoya 3 Bom L R 

(■I) dinirtiddin s Et peror 45 C 55/ 
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decbred to be itrele\aiit or which are prohibited br this and the following sec 
tions Br sections 24 — 2G the Legislature intended to throw a safeguard around 
prisoners (I) 

It Is difficult to lai down anv hard and fast rulo as to what constitutes Confession 
an inducement a term which of course includes torture The question is one byanac- 
for the discretion of the Judge, and its decision will \ar\ in each particular 
03*^6 (\ post) A «tatemeiit is inadmissible under this section only if the Court 
considers it to have been made m consequence of “am inducement, threat or 
promise (2) The rele\ anc} of the confe’^ion is to be determined br the Court 
tint i« the Judge or the Jlamstrate, and not the jury (3) “ Section 24, whilst 
requinng the inducement to be offered bv a person in authority, lea% es it entirely 
to the Court to form its own opinion as to whether the inducement threat 
or promise was to lead the pruoner to suppose that he would demo 

some benefit or a\ oid some ei il of a temporal nature b\ confessing (4) It is 
immaterial to a confession obtained by undue influence, is made Thas 

a confe>^ion so tainted is irrcleiant whether made to the Sessions Judge(5) or 
3IagLtrate(6) or anv Police officer(7) or anj other person e <} the Traffic 
Slanager of a llailwav(8) or the Master of a vessel (9) It is also immaterial 
whether the confeosion be mad* to the same person who has used undue 
influence(lO) or whether it he made to a person other than the one who has held 
out the inducement, threat or promise (11) ‘ Confessions made some daj s after 

arrest mar al«o often be true but such confessions will I beheve in almost 
even* instance not have been made voluntanly but have been extorted by 
nialtreatment or induced by mtness for the 

Crown (12) Confessions oh he Police must 

be reeamed with grave susj intrv are often 

obtained bj undue influence cspecialli bv the Police and this fact has been 
the subject of frequent judicial aud public comment (14) ‘ The reports show 
that mans confe«.«ions are induced by improper means , and that innocent 


(I) R \ Ra Birapa SB 13 17 

(18*8) per as to th< eonttruc 

non of ss 24 — '’8 tee The Madras Law 
Journal Jan and Feb 189o pp 12—44 

(■’) R y Baivant Pendl arkar 11 Bom 
H C R 137 138 (1874) 

(3) R y Hannah Moore 21 L J Mas 
Ca 199 See R y Noiroji Dadabhat 9 
Bom H C R. 358 367 (1872) 

44) R y hafra/t Dadabha supra at 
p 36 per Sargent C J see also s 28 
post 

(5) R y Mussamat Ltiehoo S N W 
P 86 (18"3) 

(6) Id R y Ra a B ropa 3 B 12 
(18 8) R V AsglarAh 2 A 260 (1879) 
R y U eer IQ C 775 (1884) 

(7) R y Mussamat Ltdoo supra R 
y Ra a B rapa supra 

(81 R V Navroji Dadabita supra 

(9) R \ Hteks 10 B L R App I 
(18 2) 

(10 1 R \ H eks supra R v ilussa 
n at Luel oo supra R \ Ra a Btrapa 
supra R \ Asgl ar Al supra R v 
U eer supra. 

(II) R V l\avroji Dadab! a supra R 
V i/n«amaf Luel oo supra. 

(I’) R \ Cobardlan 9 A S’S 566 


(1887) per Brodhurst J 

(13) Id R V Madar Weekly Notes 

(188>) p 59 cited R n Re/ ary 

S igh 7 U R Cr 3 (1867) f«position 
of a Police-officers powers of arrest and 
detent on with the view to the suppression 
of torture] R \ Sagal San ba 21 C 
64'» 660 66! (1893) 

(14) See R v Kohdai Rahar 5 W R 
Cr 6 (1866) R v Bchary Si gl 7 W 
R Cr 3 (1867) R y Nityo Copal 24 
\\ R Cr 80 (1875) Rahii Lai 6 A 
509 54’ 543 (1884) R v Cobardhun 
9 A S’8 566 (1887) R y Dada Ana 
15 B 453 461 (1889) It appears to 
be well known that the Police are in the 
1 ab t of extorting confess ons b> illegal 
and 1 rpropee means The> find that no 
enquiry is made of tl em as to the truth 
of such charges but they are merel told 
they n»st obla n comictons per Pethe 
ram C J R y Ra anund All M N 
(1889) p ■*’1 Stepl en Hist of Criminal 
Law p 442 First Report of Ind an Law 
Commiss oners and the Report of the late 
Police Commiss on Section 163 Cr Pr 
Code expressly forb ds an\ such induce 
ment as is mentioned in this section being 
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people often accuse thcm'eKc^ falselj is known to the reader of any book on 
Evidence "(1) 

Mton a confc'JSion has been receixea and it afterwirds appears from 
other ex ideuce, that an indncenient, threat, or promi'c x\ as held out the proper 
course for the Jud^c is to strike the confession out of the record and to tell 
the jur} to paj no attention to it (2) A Magistrate acts xxnthoat due discretion 
x^hen as a prosecutor, be holds out promises to prisoners as an inducement to 
confess (3) A Police officer acts improperly and illegillj in ofienng any induce 
mont to an accused person to make any disclosure or confe'>RiDn (4) In deter 
' ' ' this section it is necessary 

haxe exercised undue in 
’ ) , and (b) the nature of 

tl c a ducement, threat, or promise [such inducement must (a) baxe reference to 
the charge , and (i) ^ sufficient, etc ] The word accused in sections 24 to 20 
inchtdes any person xvho subsequentlx becomes accused provided that at the 
time of making the statement criminal proceedings were in prospect (5) 

‘'ucli a person must be m fact a person m luthonty The mere belief of 
a confessing accused is not enough Bat xrhat is such a person (G) No 
definition or illustration is given of this expression It is an expression 
xvell knoxni to English lawxers on questions of this nature, and although, 
as all rules of evidence a bich were m force at the passing of the Act are repealed 
the English decisions on the subject can scarcely be regarded as authorities, 
they max still serxc as xaluable guides ”(7) A too restrictive meaning should 
not be placed on these words (8) The test x\ ould 'cem to be had the person 
authority to interfere with the matter and any concern or interest m it would 
appear to be held sufficient to gixt lura that authontx , as m v T1 arni}gham{9), 

where Parke, B , held that the xnfc of one of the prosecutors and concerned in 
the management of their business was a person in authority and we find the 
rule so laid down in Archbold s Criminal Practice (10) Accordingly, it was 
held that a traxelhng auditor m the service of the G I P RaiUvay Company 
was a ‘ person in authority’ within the meaning of this section (11) The 
lutmbers of a panchaijat which sat to consider whether two persons should he 
excommunicated from caste for liaxiog committed a murder were held not to 
’ » *'■ * ’ » • . case the 

where a 
1 that be 
cl(14). a 


(1) R ^ Dada Ana 15 B 452 461 
(1SS9) per Jxrdmr J 

‘2) R \ Garner I Den C C 329 

(3) R \ Pa idhon Singh 1 W R 
Cr 24 (1864) 

(4) R \ Dhtiriim Dull 8 W R Ct. 
13 (1867) Cr Pr Code * 163 

(5) Snnlh ' En feror 19 Cr L J 
189 sc 43 1 C 60S 

(6) R \ Ganeih Chandra 50 C, 127 
(1923) 

(7) R ' Naxrc}\ Dadabhai 9 Bom 
H C R 354 J68 (1872) Sargent, 
C J 

(8) Nfliir Jhomdar > R 9 C W N 
4 4 (1905) 

(4) 2 Den C C 447 

(10) R ' Sairo]! Dadehha\ fopra 369 
fer ^argent C J ‘ The inducenieiit 
and aulhorit) must all he understood in 
rclati n to the prcseculion. that i$ to nf. 


a person is deemed to be a j erson W 
authonti within the meaninc of this rule 
only if he stands in certain relations 
which are considered to imply some power 
of control or interference «n regarl to the 
prosecution Wills F\ 210 SmUh v 
Lmferor 19 Cr L J 1S9 (the expression 
has 1 wider meaninc than the actual 
prosecutor) 

(11) P \ Nqitoix Databho! supra 

(12) R \ Mohan Loll 4 A 46 (ISSl) 
And sec also R \ Fernand 4 Bom L 
”85 (1902) where the member of * 
Panch was held to be a person m 
authority 

(13) \o.ir Jhaiidar \ R 9 C W « 
474 (1905) followed in R v Jaiha B*na 
new N 904 (190") 

(14) Rs Ra, ,a Dxrafa 3 H 12(1878’ 

R X rofriro Afpaio 40 D, 2- 
(1916) 
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collecting and a®«lst^nt janc/nyf{(l) i Police Constable(2), Supecmtendent 
of Escise(3), JIilitTn Olticet(-l), i Magi trate(5), nnd a Sessions Judge 
ure “persons m nutboritv isoie al«o tlie master of a vessel(6), the 
]tro«€cutor(7), or lus mfcfts) or his ittomev(9) the master or mistress of 
the prisoner, if the offence lias l>een committed against the person or property 
of either but otherwise not(lO) , and generallj an} person engaged in the 
arrest detention examination or prosecution of the accused (11) It has 
been held inEnslmd not to be nectssarj that tlio promise or threat should 
be actually uttered by tbe person m authority if it was uttered by some one 
ebe in his pie'cnce and ticitU acquie ced in bj him, so as to appear to have 
his confiimation and anthonty(12) A confession made to, but not induced by, 
a pei«on in authority i® admi5«ibie(13) while conversely a confession mduced 
bv though not made to such a per«on will be rejected (14) Confessions procured 
bj inducements proceeding from persons Laving vo authority are admissible (15) 

The inducement must (o) ha\o lefctence to the charge agamst the accused induce 
person that is the charge of an offence in tlie Criminal Courts (IG) The ment must 
inducement must ’ * ' 

ofience the subj 
pri oner s positioc 

as he does oi does net confess (18) And if the inducement be made as to one 
charge it will not afiect a confession as to a totallr different charge (19) An 


(U t? \ Caiiffft Chandra sO C 127 
<19’3) 

^ \ J/idir maf Lrieleo | N W 
P 86 (18*3) R \ Sletlard ‘CLP 
5/9 R \ Pountnei 7 C L P 30'> R v 
Lttugl er 2 C LK 227 R \ MtlUti 3 
Cox 507 as to private persons arrestmg 
jee 3 Russ Cr 464 and note Roscoe 
Cr Ev l'>ih Ed 40 the wife of a con 
stable IS not a persoa in auihonty R v 
Hard teh 1 C L P 93 note (b) 

(3) RuktiaUi V Emferor 2'’ C W N 
451 sc 19 Cr L J S'*! 

(4i V Ciiifercr 19 Cr L J 

189 

(51 R V Asigar Ah '> A 260 
(1879) R V U-eer 10 C 77s (1884) 
R r Clexies 4 C & P 221 R \ Cooper 
5 C LP 535 R V Parfeer L A C 42 
R V Ramdbun Stng 1 W R. Cr 24 
(18641 (Honorar) Mag strate acting as 
prosecutor] also it has been held in Eng 
land tbe Magistrate s Clerk R v Dren 
8 C A P 140 But see R v Faktra 
Appaya 40 B 220 (1916) in which it was 
fjuestioned whether a statement made before 
a CO nnmting Magistrate is go erned by 
this section or by the Criminal Procedure 
Code sei-tion 287 

(6i R V Htchs 10 B L R App 1 
(18 2) but see also R v Moore Den 
S26 explaining R v Parrott 4 C A P 
5 0 

(*j R \ lenkns R A R 429 R v 
Joies R R 152 

(8) R V 11 jrnngliani ante R v 
Vpciurch 1 R A M C C 465 R v 
Taylor 8 C A P 733 R v Moore 2 
Den C C 522 R v Sleeman Dears 
C C 249 

(9) R V Croydon 2 Cox 67 


tlO) R \ Moore Z Den S'»2 

(11) See Tailor Cv 51 873 8 4 

Roscoe Cr Ev 13th Ed 40 Phipson Ev 
3fd Ed 223 lb 5tli Ed 250 Wills E\ 
210 R \ Moore 2 Den C C 522 S’6 
lb 2nd Ed 30» 

(12) R I Langtcr C A K 225 R 
V Taylor 8 C A P 733 Quicre whether 
the section >> the use of the words 

proceed ng fro i enacts a different rule 
It IS sabmiiied not but see Field £v 
136 lb 6th Ed 96 

(13) R \ Cbbons 1 C A P 97 R v 
Tyler 1 C A P 1'’9 

(14) R V Dost^ell 1 Car A M $84 
R V Blackbt rn 6 Cox 333 

(15) See Roscoe Cr Ev 44 Field E\ 
136 lb 6tb Ed 96 

(16) See R V Mohai Lai 4 A 46 
(1681) 

(17) In R \ Hfcks 10 B L R App 1 
a confession under threat made for pur 
pose other than to extort confession was 
1 eld to be inadmiss hie but the correct 
ness of this rul ng is doubtful 

(18) R T Gamer 2 C A k 9-’0 
Phipson E\ 3rd Ed 229 ib 5th Ed 
251 Ta>lor Ev 5! 879—831 3 Russ 
Cr 42 43 Steph D g Art a’ \V lls 
Ev 210 lb 2nd Ed 302 tl e tl real 
must be a threat to prosecute or Cake 
some step adverse to the defendants 
interests connected there vitb i e Che 
proseentton and the promise noist be a 
promise to forbear from some such course 

tb 

(19) R V n artier 3 Russ Cr 
45^ unless here tvo crimes be ng 
charged both form parts of the same 
transaction R v Hearn I Car A M 
109 
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inducement relating to some coUttieral matter unconnected Tnth the chir^e 
will not exclude a confession (1) Thus a promise to gi\e the pnsoner a ghss 
of spints(2), or to «tnkc off hi3 handcaffN(3) or let him see Ins wife(4), will not 
be a bar to the adnus^ibilitv of the confession The inducement need not be 
expressed, but may be implied from the conduct of the person in autbontv, 
the declarations of the prisoner, or the circumstances of the casc(5) , nor need 
it be made directly to We pnsoner, it is sufficient if it may reasonably be 
presumed to ba\e come to his knowledge, pro\ndmg of course, it appears to 
have induced the confession (6) 

The ad- Sccondhj - — The inducement must (6) in the opinion of the Court be sufS 

vantaec to cient {see next paragraph) and the advantage to be gamed, or the evil to be 
or t^e avoided, must (a) be of a temporal nature , therefore any inducement having 
evil to be reference to a future state of reward or punishment docs not affect the admis"’ 
avoided sibilitv of a confession , thus a confession will not be excluded which has been 
obtained from the accused bj moral or religious exhortation, however urgent 
whether by a chaplam(7), or others(8) , eg, Be sure to tell the truth (9) 

“ I hojjc you will tell because Mrs G can lU afford to Jo'C the money (10), }oa 
’ ’’ ” ** ') , kneel down and tell me the truth 

f you have committed a fault do not 
don t run jour soul into more sin, 

' evil must (f'lhavc refer 

ence to the • for instance, that bv con 

fessing be w] will happen to Iuiii(17), 

that steps will bo taken to get him off(18) , that will be pardoned(I9), that he 


(1) Taylor Ev. S 880 

(2) R V Sestm cited lo Joy on Con 

fe'sion 17 — 19 is not law Taylor Ev 
t 880 3 Russ Cr 44o Roscoo Cr Ev, 
43 12th Ed 38 

(3) R V Gr<fe» 6 C S. T 65» 

(4) R V Lhid lb 393 

(5) Pbipson Ev Sth Ed 251 R v 

Gdhs 17 If Cl 534 cited 

(6) Ih Taylor Ev 8 88o bat a 

promise of threat to one prisoner mil not 
exclude a confession made b> a^other 
who was present and heard the induce 
ment R v Jaeobt 4 Cot 54 and *ee 
R V Bote 11 Cot (186 where a conies 
sion by a prisoner was received altboasb 
an inducement hod been held out to an 
accomplice which might hare been com 
raunicaled to the prisoner but see R v 
//(irding I Arm M & O 340 

(7) R V Gxlham 1 JIoo C C I8« 
(in this case the gaol chaplain told a 
prisoner that, as the minister of God he 
ought to warn him not to add sin to B a 
by attempting to dissemble with Cod vn4 
that It would be important for him tu 
confess bis sins before God and to repair, 
as far as he could any inyury he haij 
dene the prisoner after this made twg 
confessions to the gaoler and mayor which 
were held to be admissible 

(81 R V jarvxt L. R 1 C C. R , 96 
R Rent lb 36"' 

(0 R V Court 7 C L T 486 R \ 
ilcl fj I Cox 247 ‘as a t>si\er*at mle 


an exhortation to speak the truth eught 
not to exclude confession per Erie J m 
R V l/oorc 2 Den C C 522 523 

(10 R V 6 C IP 393 

in R \ Rfete L R 1 C C R., 

■>62 

(12) R \ Ilt/d R i M 452 

(13) R \ Janif L R 1 C C R 96 

(14) R \ Slccmax Dears 269 

(15) Thus in /? V 1/o/ian Lai 4 

46 iBpro the e\ il threatened (eacominu 
nicatton for life) had no refereirce 10 ihe 
criminal proceedings against the prisoners. 
The case of R \ Hiek 10 B L R 
1 supra is vise open to the objection that 
It IS not in accord with this portion of the 

(16) R \ Norroji Dadahlai 9 rent H 
C R 258 (18 2) 

«17) R \ Miistunat Liiel 00 5 N' W 
P 86 (18’3) 

(18) /? V Ro la Btrapa 3 B 12 (1878), 
or that if he confessed to the Magistrate 
be would get off R \ Ranidhan SfCk 
t \\ R Cr (J864) 

(19) R V AsglarAl 2 \ 260 (18 9) 

R \ Rodhauoth Dosodh 8 R., Cr« 53 

(18671 B\sh Maniee \ R 9 \\ TL Cr 
16 (1868) Ipromises of imsainiiy by the 
p* 1 cej R V Jogat Chandra 22 C , 50 73 
(1894) see Roseoe Cr Ev 45 Abdul 
Bonn \ R 1 All L J 110 (1"04) « 
confession however made under prcciis* 
of pardon may be admissible under s 339 
Cr Pr Code 27 v Aigka' elU see supra . 

R V Jlanmanlo 1 B 610 (1677) 
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•would be let ofl if be di'closed c\eiything(l) or the bke A pioiuise or threat 
as to <omc purely collateral matter will not esdudo the confession (v ante) 

As the admission or rejection of a confession rests wholly m the discre- 
tion of the Judge, it is diEBcult to lay down particular niles n prion, for the 
{;o\emment of that discretion, and the more so, becau«e much must necessarily 
•depend on the age, expencnce, intelligence, ind character of the prisoner, and 
on the circumstances under which the confession wa» made Language suffi- 
cient to oacrcome the mind of one, may ha\e no effect upon that of another , a 
consideration which may -erve to reconcile some contradictorj' decisions where 
the pnncipal facts appear similar in the Reports, but the lesser circumstances, 
though often very material in such ptebminary enqmnos, are omitted (2) The 
reported cases m which statements by prisoners have been held inainissible 
are very numerous Yanous expressions ha\e been held to amount to an in 
ducement ” But the principle nas been thus broadlj stated It does not 
turn upon what may have been the pteci«e words used , but m each case, 
whatever the words u'cd may be, it is for the Judge to consider before he 
admits or rejects the evidence, whether the word* used were such as to convey 
to the mind of the person addressed an intimation that tt will be better for him 
to confess that he committed the crime, or worse for him if he does not ’(3) It 
13 not because the law is afraid of bavnng the truth ehcited that these con 
fessions are excluded, but it is because the law is jealous of not having the 
truth ”(i) The following are given as examples of confessions which have 
been adnutted ox rejected It has been already mentioned that confessions 
induced by mere moral or religious exhortation are admissible ‘ At one time 
almost any invitation to make a disclosure was held to imply some threat 
01 promise, but a sounder practice has since prevailed and the words used 
are construed in their natural senre, so that many of the older decisions are 
no longer safe guides (5) Such expressions, therefore as what you «ay 
u ’ or for or against you ’ will not exclude 
• imports a mere caa»iort(7) Nor does the 

H ' bout It, ’ amount to a threat (8) There is, 

however, one form of inducement, namely, jou had better tell the truth ’ 
and eqmvalent expressions which are regarded as having acquired a fixed 
meaning m this connection as if a technical term and are always held to import 
3 threat or promise (9) Thus, you had better pay the mone> than go to 
jail ’ constitute an inducement (10) The terms of the inducement constantly 
involve both threat and promise, a threat of prosecution if disclosure is not 
made, a promise of forgiveness if it is The following for instance, have been 


(1) R \ Ganesh Chandra 50 C 127 
(1923) 

(2) Roscoe Cr Cv 40 tee cases 
there collected. 

(3) R t Garner 2 C & K 920 9’5 
fer Erie J 

(4) R \ Mant/ield 14 Cox C C 938 
640 fer Williams J 

(s) Wills Ev 212 lb 2nd Ed 303 
See judgment of Parke B in v Baldry 
2 Den at p 445 

(6) R \ Baldry 2 Den 430 over 
-ruling several earlier cases 

(") R \ Jarvts L R 1 C C R 96 
li right t case 1 Law 48 and see R \ 
Long 6 C &. P 179 Phip'on Ev Mb 
Ed 255 

(8) R \ Reason 12 Cox 2’8 

(9) Wills Ev 212 lb ’rd Ed 303 


The words }Ou had better seem to have 
acquired a sort of technical meaning per 
Kelly C B in 7? v Jarvis supra see 
also per Field J in /? v (/.eer 10 C 
775 776 (1884) and per Sargent C J 
m R \ NavrOji Dadobhai 9 Bom H C 
R 338 (1872) R v Fennell 7 Q E D 
147 R V Hans 49 L T 780 7? v 

Walklei 6 C &. P 175 but this con 
struction •will not prevail if such a state 
meot IS accompanied by other words which 
indicate that it was cot intended in this 
sense as if ' you had better as good boys 
tell the truth R v Reeve L R. 1 C 
C R 362 1 dare say you had a band 

in it you jay as ticll tell me all about 
it is an inducement R v Croydon 2 
Cox 67 

(10) R V \azrejj Dodabhai, 9 Bom H 
C R 358 tl872j 


• Sufficient 
to give the 
accused 
grounds *’ 
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inducement relating to some atUateml mitter unconnected with the charge 
will not exclude a confession (1) Thus a promi«o to gi\e the pnsoner a gUls 
of spints(2), ortostnke off his handcuft.(3), or let him see his wife(4), wilfnot 
be a bar to the admissibibtj of the confession The inducement need not be 
expressed but map be implied from the conduct of the pereon in lufhonfv, 
the declarations of the pnsoner, or the circumstances of the case(5) , nor need 
It he made dirtcily io pnsoner, it is sufficient if it ma) reasonably be 
presumed to ha^ e come to his hnqnicdge, providing of course, it appears to 
ba^ 6 induced the confession (6) 

The ad- Sccondhj — The inducement must (h) m the opinion of the Court be sul5 

Nantage to cicnt {see next paragraph) and the adsantage to be gamed, or the evil to be 
or t^e avoided, must (a) be of a temporal nature , therefore any mducomeat having 
evil to be reference to a future state of reward or punishmeut does not affect the adniis 
avoided sibilitv of a confession, thus a confession will not be excluded which has been 
obtained from the accused by moral or religious exhortation, however urgent 
whether by a cbaplam(7), or otIicrs(8), eg, Be sure to tell the truth ''(9) 

“ I hope you ViiU tell because Mrs G can lU afford to lose the monev ' (10) , } ou 
had better, as good boys, tell the truth’ (11) , ‘ kneel down and tell me the truth 
' ' *’ ’* (12) , ‘ if } ou have committed a fault do not 

true ’ (13) don t run your soul into more sin, 
ler the advaniageor evJ must (6) have refer 
enco to the proceedings against the accused(16) as, for instance, that by cod 
fessing he wfll not he sent to jai!(lC) , that nothing will happen to Jura(17) 
that steps will be taken to get him off(18) , that hp wiU he pardoned(I9), that he 


(1) Taytof Ev. ! 880 

(2) J? ^ Sext^ cited »o Jo> od Cod 
feision 17—19 is not Ian Tailor Ev 

t 880 3 Rues Cr 44> Roscoe Cr Ev. 
42 12th Ed 38 

(II ^ V Green d C A P 6SS 

(4) y? V Lloyd tb 393 

(5) Phipgon Ev Sth Ed 251 R v 
Gillit 17 Ir Cl S34 cted 

(6) lb Taj lor Ev } S85 but a 
rroniise of threat to one prisoner will not 
evclude a confession trade by another 
who was present and heard the induce 
ment R V Jacobi 4 Cox 54 and 'ee 
R V Bale 11 Cox C86 where a confes 
sion by a prisoner was received altboueb 
an Inducement had been held out to an 
accomplice which might have been com 
municated to the prisoner but see R v 
Harding 1 Arm M & O 340 

(7) R V Gilhani 1 Moo C C 186 
(in this case the gaol chaplain told a 
prisoner that as the minister of God be 
ought to warn him not to add >in to sm 
by attempting to dissemble with God md 
that It would be important for him to 
confess his sms before God and to repair 
as far as he could any injury he had 
done the prisoner after this made two 
confessions to the gaoler and mayor whidi 
"ere held to be admissible 

(81 R X /arvtt L. R 1 C C R 96 
R Ree-t lb 36’ 

(9 R X Court 7 C L T 486, R \ 
Hcl its I Cot 347, as a universal role 


an eThortation to speak the truth ought 
not to tTcJude confewioa per Erlf J, 

R X Moore 2 Den C C S22 S23 
(lOi R \ Llo\d 6 C fi. P 393 
11) R X Reete L R 1 C C R. 
ae’ 

(12) R V ri'i/d R &. M 452 

031 R V ;ar, f L R 1 C C R 9S 

(14) R X SIcen an Dears 269 

(15) Thus la y? V Mohan Lot 4 h 
46 iupra the e\nl threatened (exermrou 
nicvtion for life) had no reference to the 
criminal proceedings against the prisoners. 
The case of R x Hick 10 B L R 4rP 

1 supra IS also open to the objection that 
It IS not in accord with this portion of the 
section 

(16) R X Voiroji DadaHtoi 9 Bom H 
t- R 258 (18/2) 

117) R X Mussumal Ltcloo 5 V W 
P 8<j (18“3V 

(18) R \ Rama Biroga 3 B 12 (J8’S) 
or that if he confessed to the Magistrate 
he Would pet off ’ /? v Ramdhoit S I’gh 
1 U R Cr (1864) 

(19) R X AsghorAli 2 A 260 (18*9) 

R ' Rodhonaih Dosodh 8 ^V K Cr 53 
(1867) Btsh Mon/ee v .R 9 R 

16 (i8c8) (promises of imaumit) b> the 
pilce) R V Jogat Chandra 32 C, 50 /3 
(1694) iff Roscoe Cf Ev 45 Aidul 
Ranm x R I All L J llO (J^O^) a 
confesvion however made under premise 
of pardon may be admissible under s 339 
Cr Pf Code R v Atghar Ah see supra. 

R V J/onmenia 1 B 610 (1877) 
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Trowld lx? let ofl if lit di'cla oil e\ erythiiijifl) or the like A promise or threat 
as to «ome purel) coUatenJ m itfer will not etclude the confession (v arUe) 

\s the admission or rejection o{ a confc«<tion rests wboUv in the discre* 
tion of the Judge, it is difGcult to lay down particular rules, a pnon, for the 
1 *».« — beciu e much must necessarily 
• • • and character of the prisoner, and 

ife«8ion was made Language suffi- 
cient to overcome the rmnd of one, maj ha\e no effect upon that of another , a 
consideration which may «er\e to reconcile ‘'ome contradictory decisions where 
the prmcipal facts appear similar in the Reports, but the lesser circumstances, 
though often a eiT material in such preliminaij cnquine», are omitted (2) The 
reported cases m which statements bv prisoners have been held inadmissible 
are very numerous Various expressions ha\e been held to amount to an in 
ducement ’ But the pnnciple ha« been thus broadly stated ‘ It does not 
turn upon what mav have neon the pteci«e words used , but in each case, 
whatever the words u«ed may be, it is for the Judge to consider, before he 
admits or rejects the endence, whether the words used were such as to convey 
to the mind of the person nddrc'Sed an intimation that tt mil be better for him 
lo confess (lot }e committed the crime or tcorse for him tf he does iwt ”(3) It 
is not because the law is afraid of having the truth elicited that these con 
fessions are eicluded, but it is because the Jaw is jealous of not having the 
truth ’ (4) The following are given as examples of confessions which have 
been adimtted or rejected It has been already mentioned that confessions 
induced by mere moral or religious exhortation are admissible \t one time 
almost any invitation to make a disclosure was held to imp!? some threat 
or promise, but a sounder practice has smee prevailed and the words used 
are construed m their natural «en«e, *o that many of the older decisions arc 
no longer safe guides (5) Such expre><iOD« therefore is what you say 
will be u«ed as evideiice against >ou, or for or against you will not exclude 
a conle«sion(C), for such language imports a mert, caution (7) Nor does the 
expression, I must know more about it aniount to a threat (8) There is, 
however, one form of inducement, namely vou had better tell the truth ’ 
and equivalent expressions which ate regarded as having acquired a fixed 
meanmg in tins connection as if a technical term and are always held to import 
a threat or promise (9) Thus vou had better pay the money than go to 
jail constitute an inducement (10) The terms of the mducement constantly 
involve both threat and promise, a threat of prosecution if disclosure is not 
made, a promise of forgiveness if it is The following for instance have been 


(J) R » Cartgjh Chandra 50 C S27 
(1923) 

(2) Eoscoe Cr Ev 40 see cases 
there collected 

(3) R % Garner 2 C &. K 9’0 925 
ter Erie J 

(4) R ^ \tansfield 14 Cox C C 938 
640 ter Wilhains J 

(5) Wills Ev 212 lb 2nd Ed 303 
^ee judgment of ParVe B m 2? v Baldry 
2 Den at p 445 

(6) 2? V Baldry 2 Den 430 over 
ruling •everal earlier cases 

(7) R V Jarvis L R 1 C C R 96 
Wrights case 1 Law 48 and see R v 
Bong 6 C & P 179 Phip on Ev ath 
Ed 255 

(8) R V Reason 12 Cox 228 

(9) Wills Ev 212 lb ’nd Ed 303 


The words jou had better seem to have 
acquired a sort of technical meaniog fer 
Kelly C B la K v Jarvis supra see 
also per Field J in 2? v f/.cer 10 C 
7/5 76 (1884) and per Sargent C J 

10 ^ v havro}t Dadabha 9 Bom H C 
R 338 (1872) R \ Fennell 7 Q E D 
147 R V Halts 49 L T 780 R \ 
IVaJkley 6 C &. P 175 but this con 
structioQ will not prevail if such a state 
ment IS accompanied by other words which 
indicate that it was not mtended in this 
sense as if you had better as good hens 
tell the truth R \ Reeve L R. 1 C 
C R 362 I dare say you had a hand 
in t JOB may as uell tell me all ..tout 
It IS an inducement R v Crojden 2 
Cox 67 

(JO) R V Navroji Dadabhai, 9 Bom H 
C R 358 (1872) 


" Sufficient 
to give the 
accused 
grounds ” 
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CoQfession j 
made to a 7 
Police otn ! 
cer not to ( 
be proved ; 


licld to be such statements when made by persons m authority , “ If you don’t 
tell the truth, I will «end for tho constable to take you ”(1) , “ if jou tell me 
nbero my poods are, I ill be faa curable tojou ”(2) , “ if }ou confess the truth 
nothmp will happen to you ' (3) , “ if you don t tell me, I will gi\ o you in charpe 
of the police till you do tell me ’ (4) , “ if you are guilty, do confess , it will 
perhaps sa\ e vour neck , a ou will bai o to go to prison , pra} tell me if j ou did 
it ’ (5) , “ I onh want ma mone\ , if you pi\ o me that j ou may go to the 
dc\nl ’ (6) , “ unless 50U gi\e me a mote satisfactorj account, I will take jou 
before a Magistrate ’ (7) , ‘ the watch has been found, and if ) ou do not tell 
me who your partner was, 1 will commit you to prison ’ (8) , “ if I tell the 
truth chall I be hung ^ “ Ko, nonsense, j ou will not be hung "(9) tell 

me what really happened, and I will take steps to get you off ’ (10) , “ if you 
confers to the Magistrate, aou will get off ’ (11) , ‘ it is no use to deny it, for 
there arc tho man and bov who mil swear they saw you do it ’ (12) , “ I shall 
be obliged if vou would tell me what jou know about it, if you will not, of 
course, we can do nothing for jou ’ (13) , “ I will get you released if jou speak 
the truth ”(14), “jou had better split and not suffer for all of them ’(15) 

A confession made imdcr a promise of pardon is inadmissible (IG) The threat 
or proini'e need not bo m express terras, if the intention is still clear, os m the 
case of the follomng statements ‘ If jou (the person in authonty) forgis 0 me, 

I (the prisoner) will tell you the truth Reply “ Anno, did you do it * ”(17) 

‘ If JOU don’t tell me, you roav get j ourself into trouble, and it will bo the 
worse for you ”(18) But a promise or threat must be imported Thus the 
following statements ha\e bwn held not to exclude the confession “I must 
Icnon more about it ”(19) , “ now is the time for you to take it [tho stolen 
property] back to the prosecutnx ”(20) 

25 No confession made to a Police officer(21), shall be \ 
pro\ ed as against a person accused of any offeace(22) 

Principle. — The powers of the police aro often abused for purposes of 
extortion and oppressioQ(23) , and comessions obtamed by the pobco through 


(I) K \ Hearn, 1 Car S. M 109 
Willj ty 212 lb 2nd Ed 302 R \ 
Ridards S C & P 318 

(■’) / \ Cart 1 L«a 293 note 

<3) R \ Muttanat Lhc/wo 5 N \V P , 
86 (1873) 

(4) R » Luckhurjl Drars C C 245 

(5) R \ Upehureh 1 Moo C C 465 

(6) \ Jones R. & R. 152 

(7) R y Thompson \ Lea. 291 

(8) R V Parratt 4 C & P 570 

(9) R V Windsor, 4 P & F 366 

(10) R V Rama Birapa 3 B 12 (1878) 

(II) R y Ramdhun Sing 1 W R., Cr, 
24 (1«64) 

(12) /? > MiUs 6 C & P 146 

(13) h y Partridge 7 C & P.» 551 

(14) R y Dhiinim Diitl 8 R Cr 
13 (186") Pinperor y DiHanafA Jnndorji 
45 C 10‘'6 (192t) * c 23 Born L R. 
338 see Ztala s Emperor 37, I C, 814, 
where the statement was held admissible 

(15) A \ Thomas 6 C L P , 353 

(16) R y /tsgharAh 2 A 260 (1879) 

R y Radhanath Dosadh 8 \\ R Cr 53 
(1867) and as to eoafession taduerd li> 
knowledge that reward and pardon had 
been offered sec R > Blackburn 6 Cox 
333 A \ Boiuell 1 Car A M 581, R 


V DtngUy ) C A K 637, Emperor v 
Anant Aiinmr Banerit 32 C L J. 
204 

(1/) P V Mansfield 14 Cox 639, 
Wills E\ 12 lb 2nd Ed 303 

(18) R y Coley 10 Cox 536 

(19) R y Reason 12 Cox 228, Phip- 
son Ev 3rd Ed 233 

(20) P V Jones 12 Cox 241 

(21) In Upper Burma after the word 

Police officer the words ' who is not a 

Magistrate are to be inserted see Act 
XUl of 1898 

(22) The above section was taken froi^ 
s 148 Act XXV of 1861 (Cr Pr Code) 
see R s Bobu Eol. 6 A 509 512 (1834) 
As to statements made to a Police-officer 
inicstigaling a case and as to the use of 
pol cc reports and diaries and statements 
made before the police See Cr Pr Code, 
and \ Salt y R (1909), 36 C S60 
Sikandar v Emperor 20 Cr L J 83 

(23) See Extract from The First 

of the Indian Laj) Commissioners Cited In 
Field Fv, 140 142, and remarks of 
Straight J , ui ^ r Baba Lai 6 A, 509 
542 (1834), and Mihmood J ih- 523. 
but tee also remarks of Duthoit J w-* 
550 
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undue mflucnco ha\e been the subject of frequent judicial comment (1) “ The 
object of this «ection is to pre\cnt confessions obtained from accused persons 
through anv undue influence being reccised as endonco against thetn,”(2) 
If a confession be “ made to a Polico-officer, tho law sajs that such a confes 
Sion shall be absolutclr excluded from evidence, because tho person to whom 
it was made is not to be relied on for proving such a confession, and he is more- 
over «u«pectcd of emplo 3 'ing coercion to obtain the confession ” “ Tho broad 
ground for not admitting confessions made to a Polico-officer is to avoid tho 
danger of admitting fabe confessions ’ (3) 

8 . 26 {ConfcssionvMetncuslo<iyoJ polite) • 27 {Paett discovered consequence of 

in/ormafien ) 


COMMENTARY. 

The rule enacted h\ this ■section is without limitation or qualification , Construo- 
and a confession made to a Police-officer is inadmissible in evidence, except so tion 
far as la pronded by the t vfnty «e\enth bcction, post (4) It is better m 
construing a section such as thu 25th which was mtt,ndcd as a wholesome pro 
tection to tho accused, to construe it m its widest and most popular significa- 
tion The enactment in this <ection is one to which tho Court should give tho 
fullest effect ”(5) The terras of tho section are imperative and a confession 
made to a Police-officer under amj ciraimstances is inadmissible in evidence 
against tho nccused Tho next section docs not qualifj tho present one, but 


other baud, the twenty sixth section cannot be treated as an exception or 
proviso to the twenty nftli section The two sections lay down two clear and 
aefimte rules In this section the entenon for excluding a confession is the 
answer to the qucstiou — ichom was the confession made ^ If the answer is, 
that it was made to a Police officer, it is excluded On tho other hand, the 
criterion adopted in the twent) sixth section for excluding a confession is the 
answer to the question— under v.hat circumstances was the confession made * 
If the answer is, that it was made whilst the accused was m tho custody of a 
Pohee officer, the confession is excluded, ‘ unless it was made in the immediate 
presence of a Magistrate ”(7) Therefore a confession to a Police officer, even 
though made in tho presence of a 5Iagistratc, is inadmissible (8) The provisions 


(1) V ante notes to s 25 

Per C J » R v Kwrrv&ofe 

Chunder 1 C 207 215 (1876) 25 W R 

Cr 36 see also in the matter of Hiran 
'foa 1 C L R. 21 (1877) R v Pan 
Cham 4 A 198 204 (1882) Sections 25 
26 27 differ widely from the law of 
England and were inserted in the Act of 
1861 (from which they have been taken) 
in order to prevent the practice of torture 
by the police for the purpose of extracting 
confessions Steph Introd 165 

(3) R V Babu Lai 6 A 509 532 

(1884) per Mahmood J and t <b 544 
per Straight J .& 513 per Oldfield J 

(4) In the matter of Hiran Mtya 1 
C L R 21 (18/7> R V Babu Lai 6 AH 
509 (1884) See Hi peror \ Hira CobafI 
21 Bom. L R 724 cited under s 8 ante 
See as to construction of this section the 
Madras Law Journal Jan and Feb 1895 
pp 31 — 36 

W, LE 


(5) Per Garth C J , in J? v Hurribole 
Chunder \ C 215 216 (1876) 2a V\ R 
Cr 36 but see dictum of Stuart C J 
in R T PoRcAam 4 A 198 203 (1832) 
in which however Straight J seems not 
to have concurred and which was dissented 
from by the Calcutta Court in Adu Shikdar 

V R II C 365 641 (1885) the pro 
fa bition in this sect on must be strictly 
applied R v Pancham 4 A 204 per 
Straight J 

(6) R V Hurribole Chunder supra 215 
in the matter of Wiron U»3a supra R 

V Babu Lai 6 A 509 532 (1884) 

(7) R V B«6ii LaJ 6 A 59 532 (1884) 
Per Mahmood J and v i5 544 545 per 
Straight ) 

(8) Ib R V Domun Kahar 12 W R., 
Cr 82 (1869) R v Mon Mohan 24 W 
R Cr 33 (1875) in this case the coo 
fession was made to the Magistrate but 
the report shows that had it been made 

18 
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of the section are unqualified and it is theicforo immatcnal whether the confessing 
party was, at the time of making the confession, accused or not, or whether 
he was m pobce custodv or not, and whether the confession was made to a 
Police officer m the prc'^nec of a Magistrate or not iVhcn a Police-officer has 
e\ndencc before him sufficient to justify the arrest of an accused, he should not, 
preliminary to the arrest, examine him and record lus statement The evidence 
of the police-officer in regard to such statement cannot bo regarded except as 
a confession to a Police officer and is inadmissible under this section and is 
also inadmissible against the co accused (1) 

Police- In construing this section tho term ‘ Police officer ” should be read not 

officers” in any strict technical sense but according to its more comprehensive and popu 
lar meaning (2) A confession, therefore, made to the Deputy Commissioner 
of Police in Calcutta was held to be inadmissible (3) Tho pro\ i«ion3 of tbs 
section apply to every Police officer and are not to ho restricted to officers of 
the regular police fore** “ T)oi^cg officers ’ within 

tho raeamng of this sub inspector of a 

thannah(7), polico police head con 

6table{10), chowkidai Munsifls in the Pte- 

sidency of Madrasfl ^ irds Pohco officer ’ 

include the Police-officers of Native States as well as those of British India (14) 
It IS immaterial whether such Pohee officer bo tho officer investigating the case , 
tho fact that such person is a Pobce-officer invabdates a confession (15) 4 
confession made to a Pobce officer m the presence and bearing of a pnvate 
person is not to bo considered os made to tho latter, and is therefore excluded 
By tho section (16) But a pobceman who overhears a conversation may be in 
the position of an ordinary witness and competent to depose to what he heard 
It was, therefore, held that the evidence of a pi^iceman who overheard a prisoners 
statement made m another room, and in ignorance of the policemans vicinity 
and umnfiuenced by it, was admissible the statement not being made to a 
Pobce officer, nor to others whilst m his custodv (17) A confession is not taken 
without the scope of this section by the fact that it was made to a person, not 
ID his capacity of a Police officer, but as an Acting Magistrate, and Justice of 
the Peace (18) In tbs last cited case, Pontifei J , wble agreeing that the 


to the police it would ha^e beea held 
to be inadmissible lf«fAuSumor<mirami 
Ptllat V htng Emferor 35 M 397 (1912) 
(Abdur Rahim and Miller JJ dissenting) 

(1) R V Jadab Das 4 C W N 129 
(1899) as to incriminating statements of 
one accused against another to Police 
officer sec Ztata \ Emperor, 37 I A 114 
s c 10 Hur L. T 270 

(2) R V IlurriboU Chunder 1 C 207, 
21S (1876) per Garth C J Jn the matter 
of ;/iMii Wijo 1 C L R 21 (1877), 
R \ Dhima 17 R 485 486 (1892) per 
Jardine J R y Salcmiddtn Si nkh 26 
C 570 (1899) R v Aag/o haia 22 B 
235 (1896) 

(3) R s Hurribelt Chunder, rapia 

(4) R V Salemuddin Shetkh 26 C 
569 (1899) 

(5) R y Bhima supra, R v Kamaiut 
10 B 595 (1886) 

(6) R V Pancham 4 A 198 (1183) 

( ) In the matter of // ran Wya I 

C L. R 21 tupra 

(8) A V Pagaree Shaha 19 \\ R Cr, 
SI (1873), Adu Sikdar > I? 11 C. 635 


(1885) 

(9) R V Macdonald 10 B L R. App^ 

2 (1872) R V p,ramf.ur hna 2 B 61 
(1877) R V Pandhartnath 6 34 

(1881) R V Babu Lai 6 A 509 (1884) 

(10) R y Mvssamoi Lvehoo, 5 N W 
P 86 (1873) 

(11) R V Salctnuddin SI nkh 26 C, 

569 (1699) See No ir JItamdar > 9 

CUN 474 (190S) 

(12) R V SonaPapi 7M 237 (1883), 
see /? V Bh, a 17 B 485 4«6 (1892) 

(13) Emperor v fPonr Singh 3 P R-. 
Cr (1918) 8 c 19 Cr L J 364 Ah 
Foong V Emperor 22 C. \V N 834 s c 
28 C L J 105 

(14) R V Nagla Kola 22 B. 216 
(1896) 

(15) In the matter of //iron ihsa 1 
C L. R 21 supra 

(16) R \ Pancham 4 A 193 201 

(17) R s Sageena 7 U R Cr 56 

(18) P ^ llumboU Chunder, 1 C., 20' 
supra 
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<onfe‘'Sion there in question was inadawssible added that he did so “ without 
going so far as to -say that tbs section of the Evidence Act renders madcaissible 
* confession made to any person connected with the police for there are cases 


as «uch informant cannot be used as evidence against him on his trial (2) A 
ctatement made to a Police-officer bv an accused person while in the custody 
of the police if it is an admission of an incnminating citoumstanco, cannot bo 
used in evidence under tbs and the following 6Cctton(3} (v post) 

Tbs section only provides that no confession made to a Pobce officer Against ’ 
shall be proved as against a person acca'sed of any offence It may however 
be proved for other purposes It does not preclude one accused person from 
proving a confession made to a Pohee-officer by another accused person tried 
jointly vith bm- But under such circumstances it would be the duty of the 
Judge to instruct the jury that such confession is not to bo received or treated 
as evidence against the person making it but simply as evidence to be consi 
dered on behalf of the other (4) So again it has been held that statements 
made by accused persona as to the ownersbp ‘ 
matter of the proceedings against them were 
to the ownersbp of the property m an inqi 

section 523 Act \I of 18S2(C) In this case nest j ouserveii oontes 
won m this 'section of the Indian Evidence Act (I of 1872) means as in the 
twenty fourth section, a confession made by an accused person wbch it is 
proposed to prove against bm to establish an offence For such a purpoae a 
•confession nucht be inadmissible wbch yet for other purposes would be admis 
sible as an amission under the eighteenth section against the person who 
made it (the twenty first section) in his character of one setting up an interest 
IQ property the object of litigation or judicial enquiry and disposal (fl) 

Ad admission made by an accused person to a Pobce officer may be proved tdmlsslon 
if It does not amount to a coafession(7) that is if it is not a statement by bm 
that he committed the crime with which be is charged or a statement suggesting ootefa 
the inference that he did so So where the prosecutors watch chain and a 
sum of money bad been stolen from him as he was travelling by rail to Calcutta 
and evidence was tendered of a statement made by the prisoner to the constable 
who arrested bm to the effect that the watch and Rs 1 000 had been given to 
him by bs sister and that be had bought the chain Phear J admitted this 
evidence observing that there is a distinction in the Act between Admissions 
and Confessions (8) Tbs statement was clearly not a confession of the theft 
or dishonestly receiving stolen property with which he was charged as it was 
not a statement that he had stolen the goods or come by them dishonestly, nor 
•does the statement suggest any inference that he was gu Ity of the offences 


(1) lb at p 218 

(2) Molcr Shekh v « 21 C 392 

<1893) 

(3) R V Jaiecha a 19 B 363 (1894) 
R V Bust o Ancnt 3 W R Cr 21 
(186$) 

(4) R V Ptanler / no 2 B 61 
(1876) 

(5) R V Trbhovax Manekchand 9 B 
131 (1884) 

(6) Ib 134 

(7) R V Macdonald 10 B L R App 
2 (1872) followed nK v DabecPerslad 
C C 530 (1881) 7 C L R 541 Legal 
Remembrancer v LaJit Mohan S ngh Rag 


49 C 167 (1922) see also R v Kangal 
Mai 41 C 601 (1905) ref to n 

Ranpt t Emperor 20 All L J 178 
R V Pfabad tr p Costta 1 B L R O 

S C IS (1868) IS \V R Cr 71 in 
wb ch It was held that the answer d d not 
amount to a confess on of g:u It but was 
a statement of facts wh ch f true showed 
that the pr soner was nnocent and v 
Bar nd a Kumar Close \ R (1909) 37 

C 91 and Emperor v Kangan Mol 41 
601 (1914) foil a Legal Remembrancer 
V Lalt Mol an S ngh Ray 49 C 167 
(1922) 

(8) R V Macdonald supra. 


/ 
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With which he was charged, hot, on the contraiy, if true, it showed that ho was 
innocent (!) So where one of the three pnsoners tried for murder made two 
statements of which the first was — Sir, I have something to give you M A 
gave mo tlus paper yesterday eseiung to keep for him, and the other was a 
detailed statement of how the deceased met his death Wilson, J , admitted 
the first statement (from which no inference of guilt could be drawn), but re* 
jeeted the second (which led to the inference ’ 

ment took part in the commission of the 
statement h} an accused person to a Pohe< 

relies is inadmi«sible (3) A statement made hj an accused to the police which 
does not amount directly or indirectly to an admission of any incnnnnatiag 
circumstance, is admissible in cndcnce hence where the accused was found 
carrying away a box at mght, and ti hen asked bj a policeman on duty about 
’ ’ him, this statement 

ng the box (i) ;\nd 
ven if it tells against 

the accused, is admissible if it does not amount to a confession, and that it is 
for the Court to decide, according to the particular circumstances, whether a 
statement amounts to a confession or not (5) As was pointed out in the under 
mentioned case(6) a useful test as to admissibility of statements made to the 
police la to ascertain the purpose to which thci arc put by the prosecution 
If the latter rely on the statements of the accused to the police as being true 
then they may, and probablv m many cases u ill be found to, amount to confes 
sions If on the other band the statements of the accused are rebed on not 
because of their truth hut because of their fahitj they are admissible They 
are m such cases brought forward to show what the defence of the accused is 
and that as the defence is untrue this is a circumstance to prove the guilt of 
the accused Exculpatory statements mav amount to admissions Statemeats 
by the accused to the police, pointing out the place where, according to him 
the crime was committed by others or where he concealed himself after it, are 
admissible as admissions whether they aro regarded as information loading to 
discovery under section 27 or os statements made as part of defencefT), and m 
a recent case m the Madras High Court where a complainant’s sworn statement 
charging another vnth an olleocc had been recorded by n Magistrate as a state 
ment under section 101 of the Cnminal Procedure Code it was held admissible 
agamst him on a charge of perjury, oltliough it amounted to an indirect con 
fession of lus guilt of another offence (8) 


(1) Dut a statement although inteoded 

to be mide m self exculpatton and not as 
a confess on n aj nevertheless be an ad 
mission o! an mcnminaftng tircumstance 
and if so it is excluded by ss Za and 26 
R \ Pandhannath 6 B S4 (1831) y 
ton R \ Ha/ 46 B 961 (l9-»2» 

(2) R \ Mehcr Ah 15 C 589 (1888) 
foil in Legal Remrmbranecr y Laitt \feha» 
Stngk Ray 49 C 167 (1922) Kuthu 
Rutnaran ami Filial s Ring Cmferor 35 
M 397 (191'’) ite also R \ Jagmt 7 
A 646 (18S5) in nfaich howeser the 
statement was held not to amount to a 
confess on 

(3) r V Malleus 10 C. 1022 (1881) 

R \ Pandlorinaih 6 0 3* 3' (1881) 

R V Sana 14 B 260 263 (1889) R r 
Ja echaran !•> B 363 (18141 /? ^ 

Ha Shrr Malo eJ 46 B *>61 (1922) 


here the statement though self-excuIpatofT 
uas inadmissible as it amounted to as 
a tm ssion of an inenminat ng c rcurastance. 

(4) R \ Slal omei Ebrahim 5 Bom 

I R J1 d stingu sh ng R ’’ 

Pa dhar noth supra. See R s llaji Sker 
Mahomed 46 D 961 (1922) 

(5) Barindra Runar Chose v R 

(1909) 37 C 91 , 

(6) R \ Rangal Molt Cr Ref 30 of 
l«0S Lai H C ISth Sept.. 1905 41 C. 
54} foil in Legal Remembrane r v Lai t 
Mol an Singh Ray 49 C 16' (1922) . 
R ' Itaji Sher Mahomed 46 B 96t 

(7) Cmferor \ Rangan Mall 41 C.. *45 
fee iVoodr iTe an I Moolcerjee JJ 

(8) ModJala Ramanijammas (in ft) 3/ 
M 9'7 (1916) 
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Confession 
by accused 
while In 
custody of 
police not 
to be prov* 
ed against 
him 


abuse of their powers by the police (2) The last section excludes confession 
to a Pobce-officet under any circumstances The present section escludes 
confessions to anrj one else while the person making it is in a position to be 
influenced bv a Police officer, unless the free and voluntary nature of the confes 
Sion is secured by its being made in the immediate prescnco of the Magistrate 
in which ca«e the confessing person has an opportunity of making a statement 
uncontrolled by any fear of tlie police (3) 

s 25 (Con/aiio>» JoaPofife-o^cer ) a ^ {Facta dtacoiereii in coiseqieneeof 

informal on ) 

COMMENTARY. 


26 No confession made by anj person whilst he is in the 
custody of a Police officer, unless it be made in the immediate 
presence of a Slagistrate, shall be prov ed as against such person 

Explanation — In this section'* Magistrate ’ does not include 
the head of a \ illage discharging magisterial functions m the Presi- 
denc^ of Fort St George or in Burma or elsewhere, unless such 
headman is a Magistrate exercising the powers of a Magistrate 
under the Code of Criminal Procedure, 1882 (1) 

Principle. — The obicct of this section (as of the last) is to prevent the 


The law is imitative in otcluding what comes from an accused person Construe* 
in custod) of the police if it incriminates him (4) The prohibition m this section ^ 
must be stnctly applied (5) This section does not qualify the preceding oae(6) 
but this section as well as the last is qualified by the following one (7) The 
twenty fifth section applies to all confessions to Police officers , the present 
section to all confessions to am person other than a Police officer made by 
persona whilst in police oustod> These last-mentioned confessions ate mad 
zmssible unless made m the immediate presence of a illagistrate (8) But a 
confession madmissihle under this section against the confessing party, might, 
howeser be admissible in favour of a co accused (9) The word Police 
officer in this section includes the Police officers of Native States as well as 
tho«e of British India (10) As to the meaning of these words see Commeatatj 
to the preceding section 

As this section relates to confessions made to persons other than Pobce PoUce-cus- 
officers whilst the accused is in the custody of the police a confession made 
to such third person by an accused whilst the latter is not in such custody is not 
excluded bv the section ^Ybere, tberelore, a woman who was not in the cus 
tody of the police at the time made a confession to a Village Munsif, whom thi 


fl) The abo^e section was taken {root 
s 149 Act XXV of 1861 <Cr Pr Cede) 
see R V Tiobu Lai 6 A 509 512 (1884) 
The explanation to this section was added 
by s 3 Act III of 1891 It alters the 
law as laid down by the Madras High 
Court in /? V Rama> mya 2 M 5 (1878) 
See R V Sagla Kata 22 B 237 (1896) 
See now tl e Code of Criminal Procedure 
(Act V of 1898) 

(2) R V Mon Molun 24 W R Cf 
33 36 (1875) per Birch J 

(3) In the matter of Hiran Miya 1 C 
L R 21 (1877) per Ainslie } R v 
JiurriboU Chunder, 1 C 207, 215 (1876) 


(4) R V il/aihen>4 10 C 1022 1023 
(1884) per Field J See as to the con 
struction of this section the Madras Law 
Journal Jan and Feb 189s pp 36-'44 

(5) R V Pancham 4 A 198 204 (1882) 
per Straight J 

(6) R ▼ Domun Kahar 12 VV R, Cr, 
S’ (1869) R V Babit Lot 6 A 509 532 
V ante p 265 

(7) R V Bobu Lai 6 A 509 (1884), 
ace note to s 27 post 

(8) V ante 

(9) R V Pilamber Imo 2 61 (1876) 

(ID) R V Nagla Rata 22 B, 235 

(1896) 
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Court licld not to be a Police-oCBccf within the meaning of the prcccdmg section, 
it Was held that the confession could not bo excluded under this section (1) 
Some sort of custodv appears to be sufficient So where the prisoners were 
among certain persons who had been collected ’ by a pohee palel on suspicion 
and the police jjatcl had hini«clf accused them of complicity in tho offence, the 
prisoners were deemed to be m the custody of the police (2) In tho tmder 
mentioned ca«e(3) a person under arrest on a charge of murder was taken in a 
ten ga, from tl ' ’ ' ^ committed, to Godhra A 

fnend drove • policeman rede m front In 

the coui'e of ^ ^ ^ » tonga and went to a neigh 

• ' ’ ' meanwhile proceeding slowly 

• In tho absence of tho pohee 

r fnend with reference to the 
alleged offence At the tnal it was proposed to a«k what the prisoner had said, 
on the ground that she was not then in custody, and that this section did not 


h<ative ctate, wiio is not a jroiice otneer, aocs not occomo tnat ot a jt’oucL 
officer, merely because his subordinates, the warders of tho jail are members 
of the police force of that State In tho absence of any suggestion of a close- 
cu«todj inside the jaiJ, such as nia) possibly occur when an accused person i5 
watched and guarded hj a Police officer intestjgatmg on offence this section 
doca not exclude such a jailor from givmg cndcnce of what the accused told 
him while m jail In the case cited(b) an accused, an under tnal prisoner, 
was sent up by the ilamtrat© m whoso lock up ho was, m the custody of two 
policemen, to a hospital for treatment The policemen made him oi'er to the 
doctor and waited in the verandah to take him back \Vhile with the doctor 
in his room, the accused made a confession of his guilt At the tnal, the 
confession was allowed to be proved A question hanng arisen whether the 
confession was properly let in, leld that the confession was excluded by this 
section, because the accused who was m police-custod> up to his arrival at 
the hospital remained m that custody while the policemen were standing out- 
side on the verandah 

In me If the confession bo made to a third pex^,on the presence of a Alagistrate 

nreaenM*of ^ necessary in onicr to render the confession admissible under this section 
ft Magls- But a confc'sion mode to tho llagistrato himself conforms to tho requirement 
trftte of tho section and is admi«‘'iblc cien though the confessing pirty be at the time 

in tlic curtod) of the pohee (C) in the case decided under secfion I fS of Act 
iXY of 1861 (Criminal Procedure Code) from winch the present section of this 
Act has been taken it was hrld that, in order to give weight to confessions of 
pti'oncrs recorded under section there should be a judicial record of the 
special circumstances under which such confessions were received b) tho Alagis- 
trate, showing m whose coslodv tho prisoners were and how far the^ were 
quite free agents (7) In another ca'o decided under tho same section it wai 
held that tho words “ a Magistrate' mean ‘ any Magistrate ’ and not incrtli* 
“the Magistrate havnng jurisdiction (8) The wo^ ‘ Magistrate’ m this 
section includes Magistrates of Xntire States ns well as those of British India. 
And fo a confession made bv a prisoner while m police-custody, to a First-class 


(l> R y Samo 7 M 28? <t83fi) 

(2) R y KamoUar, 10 B 595 596 

(1856) __ 

(3) R V Utter, 20 B 165 (1894) 

(4) R V Tal/ya 20 B 795 (1895) 

(5) Cmttror v itallanzevda 42 B.. I 

(6) R y Hon Hchnn 24 W. SU Ctn 


33 (1875) R \ ^llmadkob Uiller iS (i, 
593 ( 1888 ) 

(7) R t koda, kahar, 5 U JL, W- 

6 (1836} tee CriBunal Procedor« Caaf 
•* 161 364 533 , . 

(8) R y F«Aj/j Jelho 7 Dom. IL U 
K C. C 56 (IS'OJ 
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Maci«trate of the Nati\e State of Mull m Kathiawar, and duly recorded by 
«!iich hlasnstrate in the manner required by the Code of Criminal Procedure, was 
held to be admissible in endence (1) 

27. Provided that, when any fact is dcposed(2) to as dis-i^ow mucu^ 
covered(3) in consequence of information received from a person ?ion receiv- 
accused of any olTence(4), in the custody of a Police-ofEcer(5), accuse” 

30 much of such information whether it amounts to a confession 
or not, as relates distinctly to the fact therebv discovered, may 
be proved (6) j 

Principle — The broad ground tor not admitting confessions made under J 
inducement, or to a Police officer, or bv persons whilst m custody is the danger' 
of admitting fahe confessions (7) But the necessity for the exclusion disap 
pears m a ca«e pro\ ided for by this section when the truth of the confession is 
ffuaraniecd by the discovery of facts m consequence of the information given 
It 13 this guarantee, afforded hy the discovery of the property, for the correct- 
ness of the accused a statement, which is the ground of the admission of the 
exception to the general rule The fact discovered shows that so much of 
confession as immediately relates to it is tnio (8) 

s- 24 (Con/e«iion eaui<i ) s 26 (Confusion aeeused while tn 

&■ 25 (Confession to a Police officer ) potiCKUslody ) 

Slepb Dig , Art 22 , Taylor, Er , S| 002, 90J , Phipsco Er otb Ed , 2»1 Wills, Ev , 

214 , lb , 2nd Ed , 303. Doacoe Cr Ev,49.3Ru^^ Ct, 482 — 185(0) 


COMMENTARY. 

The submission of a person to the custody of a Pohcc officer within the 
tenns of section 40(1) of the Criminal Procedure Code js custody within fjen 
the meamng of this section (10) Though the wonls ‘ i« tJie custody of a 
PoUce<ffiicer ’ might seem to indicate that this section was intended to be 
a proviso to the preceding section only and that it is mapplicable when the 
information relating to the fact discovered thereby constitutes a confession 
** made to a Policeq^ccr,” it has, however, b«n held that this section 


(1) R V Nagla Kola 22 B 23S (1896) 

(2) S 150 of Act XXV of 1861 (Cr 
Pf Code) ran thus — Deposed lo by a 
police officer etc. [*«* Bishoo Manjee v 
i? 9 W R Cr, 16 17 (1868)3 The 
words m italics were omitted in the amend 
ed section substituted by Act VIII of 
1869 and tbe omission has been here 
retained As the section now stands the 
fact may be deposed to by any one Field 
E\ 45 But It must be deposed to Legal 
Remembrancer v Lalil Mohan Singh Ray 
49 C 167 (1922) 

(3) S ISO of Act XXV of 1861 ran 
thus — Discovered by him which italic 
ised words were omitted in the amended 
section substituted by Act VIII of 1869 
t post 

(4) S 150 of Act XXV of 1861 ran 
thus — or in the custody etc v post 

(5) This word has the same meaning 
as m ss 25 and 26 ante see R v Nagla 
hala 2> B 235 238 (1896) 

(6) This section replaces s 150 of Act 


XXV of 1861 (Cr Pr Code) as amended 
l>> Act VIII o( 1869 see R V Babu Lai 
6 A 512 516 (1884) 

(7) See eases cited in the jiofex to ss 
24 25 26 ante 

(8) R V Babu Lai 6 A 509 513 

517 o46 (1834) R \ Nona 14 B 260 
264 (1889) 1 Russ Cr 483 Taylor 

Ev 8S 902 903 But not only are 

confessions excluded when obta ned by 
means of improper inducements but also 
the acts of the prisoner done under tbe 
influence of such inducements un ess con 
firmed by the finding of the property 
for the same influence which might produce 
a groundless confession might produce 
groundless conduct 3 Russ Cr 485 

(9) As to the English luthonties see 
R V Anno 14 B 260 265 (1889) R v 
Rana Birapa 3 B 12 17 (1878) R v 
Babu Lot 6 A. 509 517 547 (1884) 

(10) Legal Remembrancer v Lalit 
Mol an Singh Ray 49 C. 167 (1922) 
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IS a proviso not onlj to the preceding section but also to the twentv fifth 
section, and that, therefore, so much of the information giien by an 
accused to a Police-officer, whether amounting to a confession or not as 
distinctly relates to the facta theieh) discovered, mav bo proved (1) It quali 
Ces ol«o section 24, anU (2) But tno present section onij qualifies the twenty 
fifth section when the accused person is m the cuslodij of the police , therefore, 
confessions to Police-officers by persons who are accused but not in custody, 
or are in custodi, but not accused, or are neither accused nor in custody, do 
not fall within the present section (3) This section also qualifies the twenti 
fourth section (4) Therefore, whate\cr the inducement that may haie been 
applied, or made u«e of towards tbe accu«ed, there is nothing in the law which 
forbids policemen or others from, at anj rate going so far as to say ‘ ‘ In con 
sequence of what the prisoner told me, I went to such and such a place and found 
such and such a thing ” Moreover thej may repeat the words in whicli theinfor 
nintion was couched whether they amount to a confession or not, provided they 
relate distmc^' . r 

he generally 
within the n- 

as discovered in consequence of such confession so much thereof as relates 
distinctly to the fact thcreb} discovered maj be proved under this section 
But though the present section qualifies the twenty fourth section, it mil not 
he applicable in eicry case that falls within tlie scope of that section which 
enacts that confessions unduly obtained are irrelevant whether the confessing 
party was in custody or not But the present section refers to confessions 
made by accused persons m custody Therefore confessions made by persons 
when accused but not in custodv, or in custody but not accused or neither 
accused nor m custody, will not be rendered admissible by the present section 
even if there is discoiery (G) This section as a qualification of the imperative 
rules contained m sections 21—26, should be stnctly construed and apphed (7) 


(DTeld E\ NS »b 6th Ed 105 P 
V PagarecSIeta 19 W R. Cf SI (1873) 
and under the old law P \ Pella Goat 
4 W R Cr 19 (1865) P v /or® Hasf 
11 Dorn H C R 242 (1874) P v Fana 
Dirora 3 D 12 (1878) R \ r®Be/oBt 
4 A 198 (188"’) R V Baba Lai 6 A 
509 r B (1884) Ada Shtkdar \ P 11 
C 635 (1885) P V ha aha 10 B S9S 
(1886) P V Aon® 14 B 260 (1689) 
Surer dranalh Muker/ee v Emferar 16 
A L J 478 sc 19 Cr L J 935 
See eenerally as to Xl e conslruct on of this 
section the Madras Law Joomal supra 
p 74 cf seq March 1895 123 cf seq 
April 1895 

(2) AuMruddirr ^ Emperor 45 C 557 

(3) R V Bobu Lai 6 A 509 513 533 
534 F B (1884) per Old/ield and Mah 
mood JJ V past 

(4) P \ Muri (1909) 31 A 592 

(5) R V Babu Lai 6 A 509 545 per 
‘^lralghf C J t\i per Brodhurst / 
emns Taylor Cv { 90'’ (contra per 
Mahmood J ib 535 and / s haarpala 
WeeVty Notes (1882) 225 tee also to the 
same elTect ti. that s 27 does not (loalifr 
* 2* P \ Mujtn nal Lueboo 5 N W 
I 86 fl8"3) ;? V Rama Diropa 3 

12 16 (1878) per West J — It is not 
prrtended that any discovery c( facts 


ihroieih information dented from R cc 
cufTcd after that statement was made Its 
defect as made under undue influence 
therefore was not and could not be counter 
acted in the only possible way Th s 
r]ual Rent on of the rule enacted in s 24 
ly that enacted in the present seet on n 
n accordance with the Enalish law upon 
the sulject see Taylor Fv S 902 The 
«|uestion does not aifpear to ha^e been d » 
cussed 1 y the Calcutta and Madras Court* 
10 any reported case But i nder the 
correspond PK section of Act \\V of 1861 
(8 ISO) It was held by the former Court 
that where a Pol ce officer had offered in 
inducement to malce v confession no part 
of h 1 eiidetice as to the dneo^ery of facts 
in conscriuence of such confess on 
almissible R y Dhurum Dull 8 'V R-* 
Cr 13 (1867) see also Bnhoo Maniet t 
P 9 W R Cr 16 17 (l?6«l) 

(6) See P y Babu la! 6 Ml ^0’ 
(1884) 

(7) P V Paueham 4 A 19S (ISSM 
«?ee Adu Shikdar y R tl C 615 643 
(1885) In \ Ram Charau 24 M R 
Cr 36 (1875) Jackson J commented 

upon a presailinff tendency to d iresaru 

the pr sisions of * 26 of the h xi lence Act 

which has occurred m this case as s»ell 
in others ree nirse be ng had althouifb not 
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The words “ anv fact ” are qualified by the word “ discovered ” as used m the 
section : under the present section, it is not every statement made by a person 
accu«ed of any offence while in the eustodv of a Police officer, connected with 
the production or finding of property, wbidi is mlmissible ^Vhateve^ be the 
nature of the fact discovered, that fact must, m ftU cases, be itself relevant to 
the case, and the connection between it and the statements made must have 
been such that tliat statement con:.tituted the information through which the 
discovery was made, m onlcr to render the statement admissible Other 
statements connected with the one thus made evidence, and thus mediately, 
but not necessarilv or directlr, connected with the fact discovered, are not 
admissible (1) “ No judicial officer [dealing with the provisions of this section] 
should allow one word more to be deposeci to by a Pobec officer, detailing a 
statement made to him by an accused, in consequence of which he discovered a 
fact, than is absoluteh neeessarr to show how the fact that was discovered is 
connected with the accu«ed, so as in itself to be a relevant fact against him The 
twenty seventh section was not intended to let m a confession generallv, but 
onlv such particular part of it as ®ct the person, to whom it was made, in motion, 
and led to his a'^certainmg the fact or facts of which he gives evidence ”(2) The 
test of the admissibility under this section of information receiv ed from an accused 
person in the custody of a Police officer, whether amounting to a confession or 
not IS — “ IVas the fact di«cov ered by reason of the mformation and how much 
of the information was the immediate cause of the fact discovered, and as such 
a relevant fact t'’(3) 

The discover} referred to in this section is that made to or by o Police* Discover- 
officer and the section applies m auch a case though tho facts are already known ed " 
to persons other than Police officers (4) The word “discover) ” may either 
’ .1 . . , ’ nown before 

after hearing 
some thing, 

. unknown till 

then It js in the latter sense that the word is used in this section, that is, 
in the *ensc of a finding upon a search or inquiry, of articles connected with 
the enme or other material fact , the reason being that it is only this kind 
of discovery which proves tiiat the information, m consequence of which the 
discover) was made, is true and not fabricated The statements admitted by 
the section are statevientj preceding finding upon search or iiijMiry(5) It is 
not now nccessarv that the discovery should bo by the deponent(6) , if the 
latter be a Police officer investigating a case, be will not be allowed to prove 
an information received from a person accused of an offence in the custody 
of a police officer, on the ground that a matcnal fact was thereby discovered 


justified by facts to the proMSO contained 
in s 27 Tara v Croun 50 P 

R 11 Cr J 23 (1915) 

(1) R ^ Jora Hasji 11 Bom H C R 
242 (1874) 

(2) R \ Babu Lai 6 A 509 546 
(1884) per Straight C J cited and 
adopted by Norris J in 4du Skikdar v 
if 11 C 635 643 (1885> 

(3) R V Coinmer Shabib 12 M 153 
(1888) in which it was also said that the 
reasonable construction of s 27 is that in 
addition to the fact discovered so much 
■of the information as was the immediate 
eause of the discos erj is legal evidence 

(4) l.pgaf Remembrancer v Lalil Mohan 
Singh Roi 49 C 167 (1922) 

(5) See The Madras Law Journal 


lupra March 189a pp 80 85 R \ Jora 
Has}i 11 Bom H C R 242 (1874) R 
^ Rama Birapa 3 B 12 (1878) R v 
Nana 14 B 260 (1839) in all the cases 
under this section where the statements 
were held to be admissible the discovery 
was of articles or other material facts 
The section as thus understood enacts 
the same mie as is given in Tavlor Tv 
44 902 903 {R v Rama Birapa supra, 
17 1? v Nana supra 2651 for an 

e-cample of an admission subseciuent to 
discovery see R v Aarno/ Fukcer 17 W’ 
R Cr 50 (1872) 

(6) I nder s 150 Vet \\\ of 1861 the 
words were discovered 6v Ann the 
Italicised sirords have been omitted in the 
present section 
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by him when that fact was already known to another Police officer (1) When 
the Police succeed m discorcnng property in consequence of imormation 
received from an accused, it is not competent to the police to replace the 
property m the place whence it is discovered and to ask the other accused to 
produce the property because there is no further discovery under this section 
83 against the other accused (2) Wliile statements preceding finding upon 
search or inquiry arc admissible under this section on the other hand, mere 
etatements, whicli lead to no physical disco%cry after they ate made, ate 
inadmis'uble (3) In the case of statements nusde ichile ■pointing out tfie scene of 
the ertme, the general rule is that if a prisoner points out or shows the scene 
of tho offence and objects around as connected therewith, and makes contcra 
poraneous «tatemont3 in reference thereto ’ 

as amounting to “conduct” relevant unde 
accompanying statements are not admissible ^ 

being no such “ discovery as is required by it, nor do they fall withm the fifot 
Explanation to the eighth section and are therefore wholly excluded (4) So 
where the prisoner, besides tho formal recorded confession, made a confession 
to tho Police officers before and during bis pointing out particular places and 
particular articles said to have been connected with the murder of which he 
was charged, West, J , observed * A confession of murder made to a police 
constable is not at all confirmed by the prisoner a saying, ‘ this is tho place 
where I killed the deceased ’ and when starting from the pointing to a ditch 
or a tree, a long narrative of transactions, some of them altogether remote from 
any connection with tho spot indicated is allowed to bo deposed to as a 
confession by the prisoner, tho intent of the Evidence Act is not fulfilled but 
defeated ' (5) From tho statement This is tbi place nhere I tolled the 
deceased," there is no ‘ duscovorv within tho meaning of this section, and 
therefore no guarantee of tho truth of the statement , and further, the prosecu 
tion had not, m tbe particular case, shown that any act done by tho accu«od 
• ndcr 

oner 

and 

contcinporanoously makes declarations as regards them tho act of production 
or delneiy itself maj be proved os ‘ conduct under tho eighth section, ante 
but as there is no “ tliscovcry,’ tho accompanying statements are not 
admissible under the present section not under tbe fiwfc Explanation to tbe 
eighth section, ante (7) So where a Police officer deposed that tho accuse I told 
• 


(1) ^idu Shkdar \ R 11 C 635 642 
(18«S) 

(2) R V Beskia 2 Botj h R 1039 
(1900J 

(3) R > Fama D rata 3 B 12 (1878), 
tee the ^ta Iras Law Jourml rutra 81 

(4) Ib, 92 R V Jora Hastf ll Bom 
H C R 242 246 (1874) R \ Ra«a 
Strata 3 B 12 16 17 (1878) that is 
assuming the accompanying statements to 
amount to confessions the rule howmer 
as to «uch statements when more parti 
cularl) stated arrears to be that if such 
statements are really explanatory o( tbe 
acts tl ey accompany they may be prosed 
(R \ Jara Jlatji supra 245 246 R \ 
Rama it rata supra. 17) subject howeser 
to the further proviso that s 8 so far as 
It adm ts a statement as included in the 
word conduct cannot adm t a state 
tncnc as evidence which would be shut oat 


by ss 25 26 \ Aaita 14 B 260 

263 (1889) 

(5) R V Rama Btmpa supra, 16 17 

(6) Taro Smgh v Cronn SO P R. H 
Cr J 23 (1915) 

(7) R \ lora Hatii 11 Bom H C. R-. 
24’’ (1874} in this ease the first prisoner 
produeeil a bill hook and knife from 

ficl 1 and the second prisoner a stick and 
each made a certain incriminatory state 
ment which the Court held to be inadaas 
siblc both under this section since weie 
was no discover) and under s 8 
Explanation (I) it hone er held that the 
acts of the prisoners could l>e proved a 
V Vaneham 4 A, 198 (1832) see » 
hamaUa 10 B 595 597 (ISSS) AU 
Shtdari. R 11 C. 635 640 661 (1855) 
at to aeeompanjins statement it* TsywC, 
Ev f 903 3 Russ^ Cr.. 434 
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him “ that he had rohhcd K R of Rs 48, whereof he had spent Rs 8, and had 
Rs 40,” and that he, the accu'ied, made o\er Rs 40 to him, the statement 
was held inadmissible, as no facts were disco\ered thereby The High Coiut 
disapproved of the opinion of the Sessions Judge who had admitted this 
statement on the ground that the confession was the necessary prehrainary of 
the surrender of the Rs 40, and that the suireiidec must necessarily have 
been accompanied or immediately preceded by some explanatory statement (1) 

But where the accused mahes a statement, as to the localitj of certain property, 
and a^er, and upon such statement, the police accompanv him to tho locality, 
where upon arrival, accused bv his own act produces the property, such state- 
ments may be admissible as leading to the di8co%cryof the property(2) 

(v yosO 

In the first place, whatever be the nature of the fact dlsco^ored, that fact in conse- 
miist, m all cases, be it'clf relevant to the case, and the connection between it guence ofia 
and the statement made must have been such that that statement constituted 
the information through which the discoverv was made m order to render the 
statement admissible (3) In the nest place, the practical test to determine 
whether or not there is such a connection between the information and the dis 
covery has been stated to be as follows — “ In regard to the extent of the words 
* thereby discovered,* we maj derive some assistance from the test appbed by 
the Courts in dealing with proximate and remote causes of damage, namely, 
nhetber what followed was the natural and reasonable result of the defendant's 
act ”(4) It was formerly held by tho Bombay and Allahabad High CoiiTts{5) 
that where an article said to be connected with an offence was produced by the 
party bim«elf after giving information m respect of it, the article could not be 
said to have been discovered “m consequence of the information” It was 
said that m such a case the article is discovered by the act of the part’j and not 
in consequence of the information But this view was subsequently dissented 
from in, and («o far as the Bombay Court is concerned) overruled by, a case(6), 
in which the facts were as follows The accused, in the course of the police- 
investigation, VI as asked bv the police where tho propertv was, and replied that 
he had kept it and would stow He said tliat ho had buned the property m the 
fields He then took the police to the spot where the propertj was concealed, 
and v\nth his own hands disinterred the earthen pot m which it was kept It 
was held that the statement of the accused that he had buried the property in 
the fields was admissible under this section, as it set the police in motion and led 
to the discovery of the property, and that a statement is equally admissible 
whether it is made in)SUch detail as to enable the police to discover the property 
themselves, or whether it be of such a nature as to require the assistance of the 
accused m discovering the exact spot where the property is concealed This 
view of the section has also been adopted by the Calcutta High Court (7) And 
in a case m the Allahabad High Court, where the accused was charged 
’ ■' ' ’ ’ 1 • • *• ’ " re found 

evidence 

■ whether 

In this 

ca«e it was declared that this section qualifies sections 24, 25 and 26 (8) 


(1) Ada Shikdor v R supra 640 641 

(2) R V Nana 14 B 260 (1889) v 
[■ost 

(3) R V Jora Hasit 11 Bom H C R 
242 244 (1874) 

(4) R V Nana 14 B 260 267 (1889). 
per Jardine J 

(5) R V Panclum 4 A 198 204 

(1882), R V Bobu Lai 6 A 509 44 


(1884) Per Slraight J R v Kamalia 10 
B S95 597 (is<t6 

(6) R > Ao«o 14 B 260 (1889) 

(7) Legal Remembrancer v Chema 
Aaema 25 C 413 (1897) and see also 
R % Ragarec Si aha 19 \\ R Cr 57 
(1873) in nhich case the party himselt 
produced the property 

(8) R ^ Visr (1909) 31 A, 592 
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by him when that fact was already Ii.no\ni to aaother Police officer (1) When 
the Police succeed in discovcnng property m consequence of information 
receivetl from on accused, it is not competent to the police to replace the 
propert} m the place whence it is discovered and to ask the other accused to 
produce the property because there is no further discovery under this section 
as against the other accused (2) ^\Tule statements precedmg finding upon 
search or inquiry are admissible under this section on the other hand, mere 
ttalemcnls, which lead to no physical discovery after thoj are made, are 
inadmis'!iblo (3) In the case of statements mide uhile pointing out the scene of 
the ertme, the general rule is that if a prisoner points out or shows the scene 
of the offence and objects around os connected therewith, and makes contem 
poraneous statements m reference thereto his acts may bo given in evidence, 
as amounting to “conduct” relevant under the eighth section ante, but the 
accompanvmg statements ato not admissible under the present section, there 
being no such “ discovery ’ as is required by it, nor do they fall within the first 
Explanation to the eighth section and are therefore wholly excluded (4) So 
where the prisoner, besides the formal recorded confession, made a confession 
to the Pohce-officers before and during his pointing out particular places and 
particular articles said to have been connected with the murder of which he 
was charged, West, J , observed “ A confession of murder made to a police 
coostahh IS not at all confirmed by the pnsoner’s saying, ‘ this is the place 
where I lolled the deceased ’ and when starting from the pointing to a ditch 
or a tree, a long narrativ o of transactions, some of them altogether remote from 
anj connection with the spot indicated is allowed to bo deposed to as a 
confession by the prisoner, the intent of the Evidence Act is not fulfilled but 
defeated “(6) From the statement ‘ This is tiiA place where I killed the 
deceased,” there is no “discoveir within the meaning of this section, and 
therefore no guarantee of the truth of the statement , and further, the prosocu 
tion bad not, in the particular case, shown that any act done by the accuwl 
had been so explained by bis statements as to make the latter admissible under 
the first Explanation of the eighth section (6) Similarlj , m the case of statement 
aceom^iujing production of articles the general rule is that if the prisoner 
himself produces or delivers articles said to bo connected with the offence, and 
contemporaneously makes declarations as regards them the act of production 
or delivery itself raaj be proved as * conduct under the eighth section, ante 
but as there is no “discovery’ the accompanying statoraonts are not 
admissible under the present section nor under the first Explanation to the 
eighth section, ante (7) So where a Police officer deposed that the accused told 
• 


(1) Adu Shikdar \ R n C «5 642 

(2) R V Beihsa 2 Dot L R 1089 
(1900! 

(3) R \ Rama Dirafa 3 B 12 (1878), 
tec the Madras Law Journal SMfra 81 

(4) Ib, S2 R V Jora Hasjt II Dorn 
H C R. 242 246 (1874) R \ Hama 
Btrata 3 B 12 16 17 (1878) lh« is 
assuming the aecompanying sutewnts to 
amount to confessions, the rule bo*eser 
as to 'ueh stalements when more parti 
cularl) stated apfears to be that if such 
statements are really eitplanatory of the 
acts they accompany tho ^*7 t>e prosed 
(R s Jora J/«ji supra 24S 246 R s 
Rama Birofa supra. 17) subject howeser. 
to the further proviso that s 8 so far as 
It admits a statement as inetuded in the 
word conduct ” cannot admit a State 
ment as evidence which would be shut out 


Nana 14 B 2oC 


bs 5s 25 26 
263 (1889) ,, 

(5) R V Rama Birapa supra 16 1/ 

(6) Tara Sinsfi v Crown 30 P IL. J‘ 

Cr J 23 (1915) „ _ - 

(7) R V lora //«;• 11 Dom H C. R- 
24'» (18 4) in this case the first prisoner 
produced a bill hook and knife from the 
field and the second prisoner a stick, an 
each made a certain menminatory state 
ment which the Court held to be inadtris 
iible both under this section since 

was no discovery and under s » 

I spUnation (1) it honever held that 
acts of the prisoners could be proved A 
V Pancham 4 A, 198 (1883) »ee ff 
hamaha 10 B 595 597 (18S«) . Ai* 
Shitdar ^ R n C 635 640 661 
as to accompanjing statement tf* 4*7 ♦ 

Ev I 903 3 Russ. Cr- 484 
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him ‘ that he had robbed h R of K's 48 whereof he had spent Rs 8, and had 
n<! 40’ and that he the accused made over Rs 40 to him the statement 
Was held inaanu<sible as no facts were disco\cied therebj The High Court 
disapproved of the opinion of the Sessions Judge who had admitted this 
statement on the ground that the confession was the nccessarj prebminary of 
the «uiTender of the Rs 40 and that the surrender must ncccssatily have 
been accompamed or immediatelv preceded b} some exjihnatory statement (1) 

Rut wl ere the accused makes a statement os to the localit\ of certain property 
and after, and upon such statement the police accompanv him to tho locality, 
where upon arrival accused bv his own act produces the property such state 
tnents may be admi««ible as leading to the disco\ery of the property(2) 

(v j>ost) 

In the first place wliatc\er be the nature of the fact discolored that fact In conse 
must in all ca*cs be itself relevant to the case and the connection between it Huence of in 
and tl e statement made must haie been such that that statement constituted 
the information through whicli the discovcrv was made in order to render the 
statement admissible (3) In tho nest place the practical test to determine 
whether or not there is such a connection between the information and the dis 
covery has been stated to be as follows — In regard to the extent of the words 
‘ therebv discovered we ma\ derive <omo assistance from the test apphed by 
tl c Courts in dealing with proximate and remote causes of damage namely 
whether wh ' ’ adant s 

act (4) It ourts(5) 

that where by the 

party him«elf after giving mformation in respect of it tho article could not bo 
said to have been di«coiered m consequence of the information It was 
said that m such a ca«6 the article is discovered bj tbe act of the party and not 
m consequence of tbe mformation But this view was subsequently dissented 
from in and («o far as the Bombay Court is concerned) overruled by a casc(6), 
in which the facts were as follows The accused in the course of the police 
investigation was asked by the police where tho propert\ was and replied that 
he had kept it and would show He said that ho had buned tho property m the 
fields He then took the police to the spot where the property was concealed 
and wath his own hands disinterred tho earthen pot in wmeh it was kept It 
was leld that tbe statement of tbe accused that he bad buned the property m 
tbe fields was admissible under this section as it set the j oUce in motion and led 
to the discovery of the property and that a statement is equally admissible 
whether it is made in, such detail as to enable the police to discover the property 
themselves or whether it be of such a nature as to require the assistance of the 
accused in discovering the exact spot where the propertj is concealed This 
view of the section has also been adopted by the Calcutta High Court (7) And 
in a ca^e m the Allahabad High Court where the accused was charged 

re found 
evidence 
whether 
In this 

ca'=e it was declared that this section qualifies sections 24 2<> and 26 (8) 
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(1884) p Sira Kht J R v Kamal a 10 
B S9S 597 (1SS6 
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From an Section 150 of Act XXV of 1861, iw amended by Act VIII of 1809, iraa 

accused re-ombodied in tlic twentj ^\enth section of the Evidence Act with 8li£;ht 

custody ” alterations of lansuage The onl} alteration on which any stress can bo laid 
13 the oimssion of tho word “ or ' (I) This shovTs that the operation of the proviso 
IS restricted to information from an accused person m custody of tlio police, 
and does not apply to information from accused persons not in custoJ) of 
the police (2) It would appear, therefore, that in order to bring a case of 
discover} within the sco|>e of this section, it ts necessary that tho part) mahing 
tho statement should ho both accuied and in ciistody at such time and that 
(a) a confession obtained bj inducement under the circiirastancos mentioned 
in tho tvvent) -fourth section, or (6) a confession made to a Police officer(3), 
will not !« affected b) the operation of tho tvvent) seventh section vvhen the 
person confessing is at the time (o) neither accused nor m custodv , (b) m 
custod) hut not accused, (c) accused but not m ciistod), — notwithstanding 
an) di>-co\or\ in consequence thereof, (d) a confession made to anv peraon 
other than a Police officer b) a |>crson tv lio was at tlit. tune in tho latter’s custody, 
but not accused, is inadmissible even though it ma) lead to discoverv, iinKss 
indeed it was made in the immediate presence of a Magistrate 


Vlicro a fact is discovered m consequence of information received from 
one of “cv eral persona charge 1 vvitli an oftence, and wlien others giv e liho inform* 
ation, the fact should not be treatiKl as discovered from tho information of 
them all It should be depose! that a particular fact has been discovsred 
from tho information of AD, and this will let m so much of tho information as 
relates distinctl) to the fact thereb) discovered (4) In the ca«e of i? v Bah^ 
L<il(5) Straight, J , observed as follows I have more than once pointed out 
that It IS not a proper tour«e where two persons arc being tried, to allow a v^t 
nc«s to state ‘ thev said this ’ or tlicv said that ’ or ‘ the prisoners then said ’ 
It IS certainlv not at all likclv that both the persons «)iould speak at once and 
it IS the right of each of them to have the witness required to depose as pearly 
ns possible to the exact words he individually used And, I may odd, where 
a statement is being detailed b) a constable as having been made by an accused, 
in consequence of w hich he discovered a certain fact, or certain facts, the strictest 
preci«ion should be tn]ome<l on the witness, so tlmt there may bo no room fof 
„ . 1 , . _ 1 r.. Statements of this kind which arc 

wence of things that what each 
; . stated If tlio witneiS was not 

clear upon this point, and the witness refused to bo more explicit, tho JiiJgo 
should have paid no attention to it” And m a recent case it was held that 
where two pn«oners gave information which led to tho arrest of another person 
it was neccssat)' that the mforraation of each should b*' precise!) and sep irately 
stated (G) 


Upon this question thcro is little or no difTeronco in the mows of tho sev oral 
High Courts (7) Assistance m tho construction of tho words “ as relates 
distjnctlv to tho fact thereby di«co\rered ”(8) ma) be dcnvoil from a coasuleration 


(1) S ISO ran ' accused of any cfTmce 
or itt the custoilj' of a police-officer’ 

(2) R V Dahu Lai 6 A, 509. 513 
(ISSl) fer Oldfield J )(t The Madras 
Ijw journil tvfra pp I2S 129, Apnl 
1875 

(3) R V Dabv Lei, C A. 509, 533 
flfsi) \ confession made to a Police 
oITicer by a jerson \»bo is lint in the 
cu'itxly of the police e\en ihoujih such 
ctnfession let) to discovery, weald net liC 
admissiMc in evidence lecanse it could 
n t fall uader the poniew of a. 27, which 


IS restricted to persons ' »n the evstodj cf 
a Pelicr officer “ per Xfahmood J «*id 
fer Oldfield J at p 513 supra 

(S) R V Ram Churn 34 W R. Cr^ 
36 (1875) 

(5) 6 A 507 (1884) at pp 549 550 

(6) Ram Stngh v Cro’tii SO P R • ' 
Cr J 12 (1915) 

(7) Per Sargent C J in 

H II 260 263 (I8S9). and see R » 
Commer Sabib 12 M, »S3 154 

(8) See Legal Rememlraneer r 
HohaH Singh Ray 49 C., 167 (172.). 
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of the pnneiple upon winch the entctinent contained in this section is 
founded Statements admissible under this section are so admissible because 
the di«coNerN tehuts the presumption o{ falsity ansing from the fact of their 
l)eing made under inducement, or to the police, or to others while in police 
custodi The discoicri proies not that the lAoIe, but that sonic portion of 
the infomntion ci\en is true namely, so much of the information as led directhj 
and umncdiatcly to or ifos the prormate cause of, the discovery only such 
portion of the information is guaranteed bj the discover} , and hence only such 
portion of the information is admissible A prisoners statement as to his 
Imowledge of the place where a particular article is to be found, is confirmed by 
the ducoien of that article and is thus shown to be true But any explanation 
as to how ho came by the article, or how it came to bo where it is found, is not 
confirmed h\ the discoi cr} , and as the presumption of falsitv as to these other 
statenunts i-> not rebutted therefore proof of them is prohibited In the 
word's of Me«t J It i' not all statements conn ctej with the production 
or findinc of property which are admis'^ible those onli which lead tmmedialehj 
to the di'icoaen of proiK'rt} and «o fat os they do lead to such discovery are 
projerlv admissible Other Matements connected with the one thus 

made cMdeiice and “o )»e(hrtely{l) hut not nece«3an!} or directly, conn'^cted 
with the fact dL«co\ ered are not to be admitted, as this would rather be an eva 
fiion than a fulfilment of the law, which is designed to guard prisoners accused 
of offences against unfair practices on the part of the police For instance, a 
man eats You will find a stick at such and such a place I killed Rama 
with it ’ A poheeman, 1 1 such a case, may be allowed to say he went to the 
place mdicatM, and foun 1 the stick , but anj statement as to the confession 
of murder uould be inadmissible If instead of ‘you will find,’ tho prisoner 
has said, ‘ I placed a snord or kiiife in such a spot,’ where it was found, that, 
too, thouch it involves an admission of a particular act on the prisoners part, 
is admissible, because it is the information wluch has directly led to the discovery, 
and is thus distinctly, and independentl} of any other statement connected 
with it But if, besides tlits, the prisoner has said what induced km to put the 
kmfe or siiord where it has been found, that part of his etatement, as it has not 
furthered, much less caused, tho discovery, i-> not admissible The words in 
the twent} seventh section of the Evidence Act ‘whether it amounts to a con- 
fession or not ’ are to he read as qualif}iog the word ‘ information ’ m the 
immediatel} preceding context, not the words ‘ so much ’ , and the effect is 
that, although ordmaril} a confession of on accused wkle in custody would 

where also the narrative of antecedent ruling m i? \ Pagoree ShaJia supra is 

events was held admissible as adm ssions not reconcilable with the principle Kid 

not amounting to confessions down m 7? v /era 11 Bom H C 

(1) The relevancy of mediate connection R 2A2 (1874), R v Rama Birafa 3 B 
appears to be the ratio deetdendi of the 12 17 (1878), R \ Baba Lai 6 A SO? 

case of /? V Pagaree Shaha 19 VV R (1884) Ada Shikdar v 7? 11 C 635 

Cr 71 (1873) in which a wider con- • (18SS), P \ Commer Sabib 12 M 153 

struction was put on the words as (1888) R \ Nana 14 0 260 (1887) 

relates distinctly so as to admit not cmly and is indeed virtually overruled by Adu 

so much of the information as leads d reetJy Shtkdar v 7? , supra referred to in Legal 

and immediately to the discovery of the Remembrancer v Cfiema Nashya 25 C. 

fact but also the portion which leads 413 (1897) see The Madras Law Journal 

frediately by way of explanation Though sypra April 1895 p 129 et seq and 

Brodhurst J in referring to this case in Field £v , 146 In the last cited case 

R V Bafcu Lai 6 A 509 at p 518 (1884), it was said per Banerjee J The view 

says that no difterence is noticeable in the I take is in no wa> inconsistent with that 

rulings of 7? V Pagaree Sbaha supra R taken by the Court in Adu Shikdar v R 

V Jora Hasji post , R v Paneham 4 A , as the part of the information or statement 

198 (1883) as to the extent to which state- that is here used as evidence against the 

ments or confessions of accused persons accused under s 27 relates distinctly to 

can be proved by a Police-officer under s the fact thereby discovered and does not 

27 It IS however su1 nutted that the go bejood it,’ p 416 
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From an Section 150 of \ct XX\ of 1861, ns amended by Act VIII of 1S69, was 

accused re-ombodied in the twentv sc\enth section of the Evidence Vet with slight 

cu«tod> ” alterations of lanninge The onh alteration on which any stress can bo laid 
istheoimssioDof tho irord or (I) This shows that the operation of the pro\n'50 
is restricted to information from an accused person m custod} of the police 
and does not apph to information from accused persons no*’ in custoJr of 
tht police (2) It would appear therefore that in order to bring a case of 
discover} within tho scope of this section it is n^ceisarv that the partv miking 
the statement should be both accuted and m custodj at such time and that 
(a) a confession obtained b} inducement under the circumstances mentioned 
in tie twentj fourth section or (&) a confer ion made to a Police oEBccr(3) 
will not be affected h\ the opcritton of tho twenti seventh section when the 
person confessing is at the time (a) neither accused nor in custodv (b) m 
custodv hut not accuseel (c) acett eil but not in custodv — notwith-taniiing 
am di coverv in consequence thereof (d) a confession made to anr jierson 
otl or than a Police officer bv a j e.r^on who was at the tune in the latter s custody 
but not accu ed is inadmis^ihit even though it mav lead to di«coverv unless 
indeed it was made in the. immediate presence of a Magistrate 


Mhero a fact is discoverel in consequence of information receive! from 
one. of several persons charge 1 watb an offence and when othes give like inform 
ation the fact should not be treitod as discovered from the information of 
them all It should be depose! that a particular fact has been di cor“rcd 
from the information of IB and this wall let in so mucli of the information &s 
relates distinctlv to the fact therebv discovered (4) In the ca.«e of S v Biiu 
Lal{^) Straight J observed as follows I have more than once pointed out 
tint It IS not a proper course whore two persons are being tried to allow a 
nesj to state thei saxl this or ther said that or tlie prisoners then said 
It IS certamlv not at all bkcK that both the persons should speak at once and 
it is tie right of each of them to have the witness required to depose as nearly 
as po«.ible to the exact words he individually u ed Vnd I may add where 
o statement is being dotade 1 by a constable as hav mg been made by an accused 
in consequence of winch he discovered o certain fact op certain facts the strictest 
preci ion should be enjoined on the witness so that there may be no room for 
' ’ ” * tatements of this land which are 

isence of things that what each 
^ stated If the witness was not 

clear upon this point an! the vvatncss refused to ho moro explicit the Judge 
should have paid no attention to it Vnd in a recent cose it was held that 
where two pnsonors j^ve infonnation which led to the arrest of another person 
it was necessary that the information of each should be urtciseh and separately 
stated (6) 


How m ich 
of supn Ir 
fornntion 
miv be 

provr 1 


Upon this question there is little or no difference m the news of the sev eral 
High Courts (7) Vssistanre in the construction of the words as relates 
distmctlv to the fact thereby discovered (8) mav be denv ed from a consideration 


(1) S !i0 ran accused of any offence 
er in the cusiotty of a pol ee>officw 

(3) R V Babu Lol 6 A S09 513 
(1884) fer Oldfield J see The Madras 
Law Journal svl'ra pp X"** 139 Apr 1 
1S9S 

(3) R \ Babu Lai 6 A 509 533 
(I8S4) A confession ma le to a Pol ce 
officer b> a person who is not in die 
eusiody of the pot ee even tboush such 
confess on led to dscover> would not be 
adm ss tile n esidcncc l>ecansc it could 
not fall under the put^icw of s. 27 wbteh 


IS restncied to persons "in Mr atttady <f 
a Pal ee c^err fer Mahmood J and 
fer Oldfield J at p 513 supra 

(4) R \ Ran Cham 2t R-. Cr, 
J6 (IS 3> 

(5) 6 \ 509 (1884) at pp 549 550 

(6) fjem Snigh V Cro^tl SO P R ' 
cr J P (1915) 

(7) Per Sarsent C J in /t v Ntf"* 
14 n SCO “’63 (18S9) and see R » 
Commer Sahib P M, 153 154 (I?*”' 

(8) ^e< Legal Rtmembreneer t 
Mohan Sfigh Ray 49 C. 157 (>972) 
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of tte pnnciple upon winch the enactment contained m this section is 
founded Statements admissible under this section aro so admissible because 
the di«coier) rebuts the presumption of falsitj ansmg from the fact of their 
being made under inducement, or to the poUce, or to others while m pohee- 
cu«todv The di<ico%err proics not that the whole, but that some portion of 
the information en is true, namely, so much of the information as led directhj 
and \mmcdtatehj to, or iras the proximate cause of, the discovery only such 
portion of the information is guaranteed by the discoaerj , and hence only such 
portion of the information is admissible A prisoners statement as to his 
knowledge of the place where a particular article is to be found, is confirmed by 
the duco%*ery of that article and is thus shown to be true But any explanation 
as to how he came by the article, or how it came to be where it is found is not 
confirmed by the discoi ery, and as the presumption of falsitv as to these other 
statements is not rebutted therefore proof of them is prohibited In the 
words of '\\e«t J It is not all statements conu«*cteJ with the production 
or findiD™ of property which are admissible those onh which lead immediately 
to the di'coien of properts and 'o far as ther do leaf! to such discovery are 
pioierly admissible Other statements connected ivith the one thus 

made eiidence and so fned\atcly{\) but not nccc« 3 anlj or directly, connected 
with the fact discoi ered arc not to be admitted, as this would rather be an eva 
Sion than a fulfilment of the law, which is designed to guard prisoners accused 
of oSences against unfair practices on the part of the police For instance, a 
man eajs You will find a stick at such and such a place I killed Rama 
with It ^ A poheeman, n such a ca<e, may be allowed to say he went to the 
place indicate, and founl the stick , but any statement as to the confession 
of murder would be inadmissible If instead of ‘jou will find’ the pnsoiier 
has said, ‘ I placed a suord or kmfo in such a spot whtre it was found that 
too, thoush It invohes an admission of a particular act on the prisoners part, 
IS admissible, because it is the information which has directly led to the discovery, 
and 18 thus distinctl), and independently of any other statement connected 
with it But if, besides this, the prisoner has said what mduced him to put the 
knife or sword where it has been found, that part of his statement, os it has not 
furthered, much less caused, the discovery, is not admissible The words m 
the twentj seventh section of the Evidence Act ‘ whether it amounts to a con 
feesion or not’ are to he read as qualifjing the word ‘information’ m the 
immediatelj preceding context, not the words ‘so much ’ , and the effect is 
that, although ordinanly a confession of an accused while in custody would 


where also the narrati>e of aotecedent 
events was held admissible as admissions 
aot saacinting ta ccafgastoss 

(1) The relevancy of mediate connection 
appears to be the ratio deadendi of the 
case of /? V Pagaree Shaha 19 W R 
Cr 71 (1873) in which a wider coa 
struction was put on the words as 
relates distinctly so as to admit not only 
so much of the information as leads d rectly 
and immediately to the discovery of the 
fact but also the portion which leads 
« edialely by way of explanation Though 
Brodburst J in referring to this case in 
li V Babti Lai 6 A 509 at p S18 (1884) 
says that no difference is noticeable in the 
rulings of R V Pagaree Shaha supra R 
V Jora Ilaajt post R v Paneham 4 A 
198 (188’) as to the extent to which state 
ments or confessions of accused persons 
can be proved by a Police officer under s 
27 it IS however subi iitted that the 


ruling in R \ Pagaree Shaha supra is 
not reconcilable with the principle Hid 
A?n a <.7 R v Jars lisset ! 1 Bom H C 
R 242 (1874) R v Ra a Dirapa 3 B 
12 17 (1878) R V Babu Lai 6 A 509 
(1884) Adu ShiMar v R 11 C 635 
(1835) R \ CoiiiHerSabib 12 M 153 
(I8S8) R \ Piano 14 B 260 (1837) 
and 1 $ indeed virtually overruled by Adi 
Shtkdar v R supra referred to in Legal 
Remembrancer v Chev a Nashya ’5 C 
413 (1897) iee The Madras Law Journal 
supra April 1895 p 129 el seq and 
Field Hv 146 In the last cited case 
It was said per Banerjee J The view 
I take IS in no way incons stent with that 
taken b> the Court in ddti Shtkdar v R 
as the part of the mfurmation or statement 
that IS here used as evidence against the 
accused tinder s relates distinctly to 

the fact thereby discovered and does not 
go beyond it p 416 
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be wholly excluded, yet if, in the course of such a confession, information leading 
to the discovery of a relevant fact has been given, so much of tho information 
as distinctly led to this result may he deposed to, though, as a whole, the state- 
ment would constitute a confession which the preceding sections are intended 
to exclude ”(1) So where two persons B and R, accused of offences under 
seption 414 of the Penal Code, gave information to the police which led to the 
discovery of the stolen property (this information being to the effect that the 
accused had stolen a cow and a ciJf, and sold them to a particular person at a 
particular place) the AppeUate Court observed that, “ If he (the Sessions Judge) 
had applied, as he shomd have done, the rule thereby (section 27) laid down, 
he ought to have held that that portion of H's (the police witness) statement 
in which he deposetl ‘ thev said they got ' (I suppose this was intended to mean 
stole) ‘ the cow from LJ*,’ ‘they said that they had stolen a cow and a calf,’ 
* they have stolen it from S G, of Jaitpur,’ ‘ they had stolen a goat m Belupur 
and sold it,* was inadmissible The only fact about the cow and calf which was 
admissible as distinctly relating to the discovery of those ammals sxt A R J’s 
was that they sold it at Madanpur to him As to the goat, there is nothing to 
show from the constable’s deposition, that it was in consetiuencc of what the 
accused told him that he found the goat in Chelganj ’(2) So also where the 
prisoner told the pohee that certain cloths had been left by him with some of 
the prosecution witnesses, and the Sessions Judge was of opinion that the 
« . « y 1 • f should 

T would be 

0 much of 
evidence 

The statement made by the prisoner in this case, uz , that he had deposited the 
cloths produced with the witnesses, who debvered them up on demand, was the 
proximate cause of their discoverj and was admissible m evidence If he had 
proceeded further and stated that they were cloths which he stole on the day 
mentioned m the charge from the complainant, that statement would not be 
■e\ idence, for it v> ouid be only introductory to a further act on his part, vtz , 
that of leaving the cloths with tho mtnesses, and on that ground it would not 
’ ’ ‘ « - *-v - — I — fy discovered 

ho information,’ and how 
the fact discovered, and 

as such a relevant fact 1 ’ (3) Again, an accused was charged under section 411 
of the Penal Code, with ishoncstly receiving stolen property In the course 
of the pobcc mvestigation, the accused was asked by the police where the pro 
perty was He replied that ho had kept it, and would show He said he had 
buned the propert} in the fields He then took tho police to the spot where the 
property was concealed, and with Lis own hands disinterred the earthen pot in 
which the property was kept The Court held that tho statement by the accused 
that he had buned the property in tho fields, distmctly set tho police in motion, 
nnd led to the discovCTy of the property But tho statement that “he had 
kept ’’ the property was not necessanly connected with tho fact discovered 
and was therefore not admissible (4) In the case cited(5) it was held legitimate 


(1) R V Jora Hosji, II Bom H C R, 
242 244 243 (1874), and see If v Rama 
Birapa 3 B 12, 17 (187S) 

(2) R V Babu Lai 6 A 509, S49, 550. 
fer Straight. J (1884) and > tb 514 
per Oldfield J, and 518 per Brodhufst 
J The explanation of Straight J as to 
the meaning of s 27 (at p 546) was 
followed by the Calcutta High Court in 
^du Shikdar v If, U C, 635, 641 (1885). 
as to the confessional statements m srhidi 


case V ante 

(3) If V Commer Sahb, 12 If. 153 

(1888) The Court added This appears 
to us substantially the principle on which 
the eases reported in Ada Sbikdar s R- 
R V Pancham and R v Jera Hasp wete 
decided,’ ib, at p 154 Sankappa Rat v 
R (1908) 31 M , 127 ^ 

( 4 ) R V Nana 14 B. 260, 265 (18S9) 

(5) Curdit Sttigh \ Emperor, J9 Cf 
h J 439. s c. 44 I (X, 967. 
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’ i.-it ii* 1“I Will point 

but it was not 

‘ Will point out 

certain property winch I obtained os my share of the booty in the dacoity ’ 
In another ca«c(l) the accused made a statement during investigation by the 
pohee as to his havnng thrown a darn and a gandasa into the canal In conso 
quence of the statement the police recovered the darn and the gandasa from a 
* ' the fact that the darn and 

»y the accused It was held 
statement and the discovery 
c When a confession as a 
whole IS excluded whether by reason of sections 2C or 25 or 24 so much of the 
information given hy the person making the confession when the accused was 
in custody as distinctly relates to the »«levant fact thereby discovered is 
adimssible Under section 27 only so much of the information whether amount 
mg to a confession or not as relates distinctly to the fact thereby discovered 
may be proved. E\en if a single statement contains more information than 
what is contemplated m section 27 the statement is not to go in as a whole 
nor is it to go in as a statement at all, but what is admissible is the particular 
information gl^ en by the statement which leads to the discoverj (2) 

28 If such a confession as is referred to m section 24 is 
made after the impression c<ausod bj anv such inducement, 
threat, or promise, has, m the opinion of the Court, been full} 
remov ed, it is relev ant 

Principle — If a confession has been obtained from the prisoner by undue 
means, any statement afterwards made by him undor the mfluenco rf that 
confession cannot be admitted as evidence (3) But the confession m the case 
mentioned in this section is deemed to be voluntary and is received as tne 
result of reflection and free determmation unaffected and unmduced by the 
ongmal threat or promise (4) 

8 24 {Confusion caused bj mducenunt ) s 3 ( Rdecani ) 

8 3 ( Court ) 

Steph. Dig Art 2’ Po«coe fr Ev l»ll> W 4143 ib 13th Ed 41-44 Tayloi 
Ev 878 3 Puss Cr 458-463 PJapson Ev 5th Ed >32 2o7 Wilh Ev 2acl Pd 
30o Field, Et Cth Ed. 107 

COMMENTARY, 

This section forms an exception to the law provided by the twenty fourth 
sectionfS) and as a qualification of that section should be read together with 
it The impression caused by the inducement may ha\e been rBrao\ed by mere 
lapse of time, or by an intervening act such as a caution given by some persons 
of superior authonty(6), to the person bolding out the inducement An induce 
ment may continue to operate on a man s mind for a considerable time after 


(1) Kapur Stngk v Etiperor 20 Cr 
L J 305 sc 50 I C 481 

(2) Amiruddin Ahmed v Emperor 45 
C 5S7 s c 22 C W N ^01 

(3) 3 Russ Cr 458 

(4) See cotes post and Introduction 
ante as also s 24 ante Stepb D g Art 
22 

(5) R V Panchom 4 A 198 201 

(.1888) 

(6) R V Lxngale, l Phillips Ev 414, 


Roscoe 12Ui Ed 41 [the prisoner on 
be ng taVea into custody had been told by 
a person «ho came to assist the constable 
that It vKiutd be better for h m to confess 
but on his be ag examined before the 
committ Bg Magistrate on the fotloning 
day he was frequently caut oned by the 
Magistrate to say noth ng against b mself 
a confess on under these c rcumsiances 
before the Magistrate was held to be clearly 
admissible] R v Date 11 Cox 686 


Confession 
made after 
removal of 
impression 
caused by 
inducement 
threat or 
promise 
relevant 


Confess on 
unaffected 
by on inol 
induccinenL 
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Confession 
olhervMsO 
relevant sot 
to become 
liTelc\aDt 
because of 
promise of 
secrec}. 
etc 


it was uttered{l) , but, on the other hand, it may be altogether removed by 
subsequent statements which precise the confession, and which clearly inform 
the defendant that he must evpect no temporal advantage from making one (2) 
Thus where a Magistrate had told a prisoner that if the latter would confess he 
would use his inSuence to obtain a pardon for him, and had afterwards received 
a letter from the Secretary of State refusing the pardon, which letter the Magis 
tratc commumcated to the pnsoaer, a confession subseq uently made was held 
to be admissible (3) It is for the Court to decide imder all the circumstances 
of the particular case whether the improper mfluence was totally done away 
with before the confession was made In this, as well as other respects, the 
admissibility of the confession is a question for the Judge (4) Where the 
latter is satisfied that the influence has really ceased, the confession will be 
admitted (5) But there ought to be strong evidence that the influence has 
ceased In ^ v Sherrin^on[6), Patteson, J , rejected a second confession 
saymg “ there ought to bo strong evidence to show that the impression under 
which the first confession was made, was afterwards removed, before the second 
confession can be received I am of opmion in this case that the prisoner 
must be considered to have made the second confession, under the same mflu 
ence as he made the first , the interval of time being too short to allow of the 
supposition that it was the result of reflection and \ oluntarv determination ” 

29 If such a confession is otlienvise iele\ ant, it does not 
become irrelevant merel} because it was made under a promise 
of secrecj, or m consequence of a deception practised on the 
accused person for the purpose of obtaining it, or uhen he was 
drunk, or because it was made in answer to questions which lie 
need not have answered, whatever ma) ha\c been the form of 
those questions, or because he was not warned that he was not 
bound to make such confession, and that evidence of it might he 
given against him 

Prmciple.—In order that a confession should be invalidated, there must 
bo an inducement operating to mflueace the mind of the accused either by 


R V RoHer 1 Phillips Ev 414 Roscoe 
Cr Ev 12th Ed 41 R \ Houcs 6 C 
A P 404 set Pbipson Ev 3rd Ed 236 
Oi VJi Ed. 252 FwJd. Ev 149 jb 6th 
Ed 107 Norton E\ 166 167 as to the 
statulor) form of warning see II & 12 
Vic fc 42 s 18 

(1) Wills Ev 213 >b 2nd Ed, 303, 

V /Tf 1 C & M S34 R r Canesh 

Chandra 50 C 127 (1923) 

(2) lb R V Cleus 4 C & P, 221 

(3) R V Cleus supra see also R v 
Routes 6 C A P 404 

(4) 3 Russ Cr 458 Field, Ev, 149, »b 
Cth Ed 107 

(5) For cases where the inducement 
has been held to have ceased see Roscoe, 
Cr E' 12th Ed 41 Phipson Ev, Sth 
Ed 252 and where held not to base 
ceased Roscoe Cr Ev 12tb Ed, 42, 
Phipson Ev lb and R ' ifussutnat 
Luchoo 5 n;\\ P 86 88 (1873) t»here 
a confession had been made Upon the 
inducement held out by the police that 
nothing would happen tf the pnsoner cno 


fessed and the prisoner made bvo different 
confessions the one before the Magistrate 
and the other before the Sessions Judge 
who accepted, both confessjnoa but did not 
record any opinion on the point the Ap* 
peal Court t eld that it was not prepared 
to say that the confession made before the 
Sessions Judge was made after the i®* 
pression caused b> the promise had bee® 
fully removed 1 J?cg v ilavro}\ Hadabh3> 
9 Bom H C R 358 370 (1872) (where 
an inducement was held out to the prisoner 
in his house and he was immediately after 
taken lo the Traffic Manager of » 
way in whose presence he signed a receip 
for a certain sum of money Sargent C- 
J said It would be impossible to hold that 
the impression was removed in the shMt 
interval which elapsed between the indue* 
ment and the signing of the receipt) R * 
Shcmnglon post, R v Canesh ChendrS 
50 C 127 (1923) ^ ^ 

(6) 2 Lewin C C 123 cited In Roseo* 
Cr E\ 47, 48 3 Ruts Cr 458 
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hope of escape or through fear of puQtshmeat coauectod with the charge 
Such inducement must relate to the charge and reasonably imply that the posi* 
tion of the accused with reference to it will be rendered better or worse accord- 
ing as he does or does not confess If tha confession be obtained by any other 
influence, it will not be invalidated (thongh its weight may be affectedfl), 
however much it would have been more proper not to have exerted such mflu- 
ence, and however much the statement itself may becoms liable to suspicion) 

"■ * ’ mgins of a confession In 

relating to the charge, held 
“d do not affect the testi- 

momal trustworthiness of the confession 
s 21 {Proof of admissions againat penans s 3 (" Eiulenee*’) 

malingihem.) 8 {Crirntnalintj answers ) 

8. 3 (“ 

Steph. Dig I Art 24 , Tavlor, Ev §J 831, 832 , Roscm Cr Er , 13th Ed , 44 , Phipsoa, 

£r , 5th Eli, 2ol , M ills, Ev , 2nd Ed , 301 , Phillips and Arnold, Ev , 420, 421 , Norton, 

Ev , 167 , Best, Ev , § o29 , Cr Pr Code (Act \ oC 1893) ss 163, 343 . Wigmore, Ev , | 823 , 

Jot s Confe* ions, 50 

COMMENTARY. 

The principle of ter^timoiual untnistworthiness being the foundation of NoD-ia\all« 
esclnsions, the confessions should be taken into account ualo5» their cause was datm.. 
such that the accused was likely to have been induced to untruly confess (3) eo^fe|a*ion 
The non invalidatmg ongins of a confossion, which are mentioned m this section ° 

are . — (a) promise of secrecy , (i) deception , (c) drunkenness , (<f) interrogation , 

(c) want of warning But there may bo others So what the accused has 
been oierheard muttermg to himself or sayug to his wife or to any other person 
in confidence will be receivable in evidence (4 ) 

This does not make the confession madmissible, though a confidence is Promise of 
thus created in the mind of the prisoner and he is thrown off his guard The secrecy 
true question seems to be— nJoes such confidence render it probable that the 
prisoner should be thus induced untruly to confess himself guilty of a crime 
of which he was innocent (5) Thus A was in custody on a charge of murder, 

B, a fellow pnsoner, said to him, “ I wish you would tell me how you murdered 
the boy — pray split ” A replied, “ Will you be upon tout oath not to mention 
what I tell you t ” B went upon his oath that be would not tell A then 
made a statement , — held that this was not such an inducement to confeas as 
would render the statement inadmissible (6) 

■Where a pnsoner m jail on a charge of felony, asked the turnker of the Deception 
jail to put a letter into the post for him, and after his promising to do so, the 
■' ' ” ’ ’ r • jjjQ turnkey, instead of 

was held that the contents 

« ‘ prisoner as a coafe&-<ioii, 

lioiiMLustauuxug Lut. ludiiuei lu kuicu II, uas uuijuaed(7) In another case, 

(1) R V Spitsbury 7 C & P, 187, v (4) \ Simorif 6 C & P 540 R y 

post. Best Ev } 529 Sageena. 7 W R., Cr 56 (1S67) but not 

(2) Norton Ev 167, see s 246 ante what he has been heard to sav in bis sleep 

Taylor, Ev, S 881, Best Ev § 529 see (5) Joy on Confessions 50 

notes to R V Gavin IS Cox 656 and (6) R v Shaw 6 C 5. F 173 R \ 

R V Braekenbiiry 17 Cox 628 (1893) Rcbaduip Goswani 1 B L R Cr 15 

(3) Wigmore Es ! 823 thus a confes 23 (1868) and when a witness prom-sed 

Sion IS not excluded because of any breach that what the prisoner said should go no 

of confidence or deception The question further, Gie confession was receited R v 

in all cases is was the inducement such Thomas 7 C A P 345 

as by possibility to elicit an untrue (7) R \ Derrington 2 C A P 418 

acknowledgment of guilt? See S 824 R \ NabaJwtp Costiami, supra, 23 

VT, LE " 19 
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artifice was u'ed to induce a prisoner to suppose that "ome of his accomplices 
were m custodv, under which mistaken supposition he made a confession and 
it was admitted in evidence (1) 

Drunken- "Whether the prisoner be made dnink for the purpose or mtb the motne 

ncss of getting a confe'sion, or made the confession while he had made himself drunk, 

it IS equally receivable (2) 

Interroga JIuch less will a confession be rejected merely because it has been elicited 

lion ’ < * 


irrele\ ant as a confession, thongh the fact that it was so chcitcd might be material 
to the question whether rach statement was voluntaijfS) And a confession 
chcitcd by questions put by a Magistrate has been held admissible m England (6) 
In India the law expressly provides for the examination of the accused person by 
the Court (7) ^\Tien the confession is contained in an answer given by a witness 
to a question put to him in the witness box, the provisions containeA m section 
132, post, must be borne m mmd 

Want of A voluntarj confession, too is admissible though it does not appear thp* 

warning the pnsoncr wag warned, and even though it appears on the contrary that 1 
was not '0 warned (8) It is no part of the duty of a Magistrate to tell an accuse 
person that an^hing he may say will go as evidence against him (9) Tl 
Cnmmal Procedure Codc(lO) enacts that no Police officer or other person sha 
prevent, by any caution or otherwise, anv person from makug in the cours 
of any investigation under Chapter XIV, any statement which he may I 
disposed to make of his own free will 


Considers 
Uon of prov 
ed conies 
Sion affect 
ing person 
mnuag It 
and others 
Jointly un- 
der trial 
for same 
offence 


I 30 ^VlleIl more persons than one are being tried jointly fo 
the same offence, and a confession made by one of such person 
[affecting himself and some other of such persons is proved, th' 
! Court may take into consideration such confession as agoins 
[such other person as well as against tlie person who makes sucl 
confession 


(1) /? V DurUy 1 rhtllips &. Am 420 
see also \ ffa n Churn 20 W R Cr 
33 (1873) in which the deception practised 
consisted of a statement made by the Police 
ofTcer to the prisoner that the latter s 
brother in law had given out that I e was 
guilty 

(2) R V Spilsbury 7 C &. P 167 in 
wh ch case Coleridge. J sa d This 
[the fact that the prisoner was drunk] is 
matter of obse^^atlon for me upon the 
weght that ought to attach to this stale 
ment when it is cons dered by the jury 
See Best Ev 9 529 

(3) As to the English rule in regard to 

adnissions obtained by questions by the 
police see R \ Drackenbury 17 Cot 6^8 
R \ Best CCA (1909) I K, B 692. 
(o\errulinR R v Catntt 15 Cox 656), 
Rarer V Haulans (1898) 67 L. J A B 
S’e R V M liar (1895) 18 Cox 54 
R V Co'Inrd (1596) 60 J P, 491 K 


\ Htsted (1889) 19 Cox 16 t 
( 1893) 17 Cox 689 Taylor Ev 9 881 
Roscoe Cr Ev 13th Ed 44 As t 


answers given to the police not amount ogti 
a confess on of gu It see R v 
Torao . 1 B L. R Cr 15 20 (1868) 

(4) Taylor Ev 9 881 

(5) Bar ndra Kvn ar Chose % P (190 ) 
37 C 9J 

(6) R V Rees 7 C A P S69 R ^ 
nis 1 Ry A M 432 Cited m « 
Rabadtif Gositatti supra 25 

(7) Feld Ev 150 ib 6th Ed 103 

Cr Pr Code s 342 ^ 

(8) Taylor E\ 99 881 8<t2 see T eV 
Tv 6th Ed 108 R v Rabadwtp Ccs 
<omi 1 B L R Cr IS (1868) «« 
dec Sion in wh ch on this point has I*" 
followed by the present section ...a,, 

(9) R ' tljcr 10 C 7-J TH 

(10) S 163 (Act V of 1898) 
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Explanation.— OficDce,” as used m this section, includes 
the abetment of, or attempt to commit, the offence (1) 

in}tstraltOM 

(a) 4 nnd B are jointly tned for the marder of C It is proved that A s-iid — ‘ B and 
I murdered C ’ The Court may comider the effect of ttn<i confession as against B 

(fc) .4 IS on his tnal for murder of C There is evidence to show that 0 was murdered 
bv .4 and B, and that B eaid— * A and I murdered C ' 

This statement may not he taken into conoiderition by the CJourt against A, as B 
u not being jointly tried 

Principle. — ^^Vhen a person makes a confession, which afiects both him- 
self and another, the fact of self implication takes the place, as it were, of the 
eanction of an oath, ot, is rather supposed to serve as sorao guarantee for the 
truth of the accusation agamst the other (2) For when a person admits his 
guilt and €3:po«es himself to the pains and penalties provided therefor, there is 
a guarantee for his truth (3) The guarantee, however, is a verv weak one, for 
if the fact of self mcnlpation is not in all cases a guarantee of the truth of a 
«tatement even aa against the person making it, mucii less is it so as against 
another Further, a confession may be true so far as it implicates t&o maker 
but may be false and concocted through mabco and revenge so far as it affects 
others ^VhlIe such a confession deserves ordinarily very little reliance, it is 
’ ' ’ ’ ’ * ’ r pretend 

relieving 


a 3( Court’) 8 3( Prooel") 

Norton, Fv, IC9, Cunningham, Ev , ”6, 27 US Field Ev , loO-lS*) ib, Cth Ed 
113-115 


COMMENTARY 


The general rule of English Iaw(5) and the rale which prevailed m India construc- 
pnor to the passing of this Act(6) is and was, that the confession of an accused UoQ 
person is omv evidenc® agamst himself and cannot bo used against others 
This section forms an exception to this rule. The grounds upon which it has 
been enacted has e been adverted to , but the weakness of the guarantee afforded 
by self iinplication and the dangerous and exceptional character of the evi- 
dence require that this section should be construed verv strictly(7) and accord- 
ingly, such a construction has been applied to each of its terms Thus it has 
been held that a person who pleads guilty is not being “ tried jointly ” , that 


(1) This explanation was inserted in 
this section by Act III of 1891 s 4 and 
alters the law in this respect as laid down 
in I? V Jaffir Ah 19 W R Ct 57 
(1873) Badi \ R 7 M' 579 (1884) r 
V Alagapt'a Bah Weir 3rd Ed 499a 
(1886) 

(2) R V Belat Ah 19 W R Cr 67 
(1873) per Phear J R v Jagrup 7 A 
646 648 (1883) per Straight J The 
object sought by the rule of law is a safe 
guard for sincerity and for information ’ 
R V Nur \fakomed 8 n 223 2’7 (1883) 
per West J 

(3) R V Daii Narsu 6 B 288 291 

(1882) Prr West J 

(4) See remarks on this section in 
Cuoningham s Ev 26 27 148 


(5) Roscoe Cr Ev 49 SO Taylor Ev 
S3 104 871 Phipson Ev 5th Ed 253 
Powell Ev 9th Ed 113 521 

(6) R V Roily Churn Lol or 6 W R 
Cr 84 (1866) R v Btof mdcfi 8 W R. 
Cr 35 (1867) R v Diirboroo Doss 13 
\V R Cr U (1870) R v Sadhu Itun 
dul 21 W R Cr 69 71 (1874) per 
Phear J The provision contained in the 
section »s » new one, there being no similar 
rule cither in Act II of 1855 or in the 
Criminal Procedure Codes of 1861 1872 

(7) R \ Jaffir Ah 19 \\ R Cr 57 
64 (1873) per Clover ] R v Mo'appa 
Bta 14 Ind Jur N S 19 (1890) . <ee 
R V Sadi H Ifiind il supra Field, 
Ev 156 lb 6th Ed 113, Norton. 
Ev. 169 
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‘ Tried 
Jointly 


the pnsoners must be legally tried jointly, and at the same time , that the 
words “ same offence ** ezclnded abetments and attempts , that the term 
“ proved ” vs to be interpreted stnctly , and that no weight is to bo given to 
the confession as against any person other than the party making it, unless it is 
corroborated by independent testimony (\ post) This section must be read 
together with, and subject to, the provisions contained m sections 21-27, 
ante (v post) 

And It has been held by the Madras High Court that under action 27 and 
this section a confession made b\ one accused can only be taken mto consider 
ation against another accused when such confession is the immediate cause of 
the discovery of some fact relevant as against the other accused and a direction 
to the jury to take such a confession mto consideration when it is not the 
immediate cause of such a discovery is a misdirection (1) 

It is not sufficient that the co accused should be tried jomtly m fact , 
they must be logally tned jomtlv (2) The section appbes only to cases in which 
the confession is made by a prisoner tned at the same time witb the accused 
per«on against whom the confession is med (3) Lpon the question whether 
if one of several pnsoners pleads guilty, such person can be held to be “ tried 
jointly " with the test so as to lot m his confession against the others who have 
claimed a tnal (i) it is clearly cstabUshed that a prisoner who pleads guilty at 
the tnal and is thereupon convicted and sentenced cannot be said to be jomtly 
A *v ~ -o — ** j *». . leaded not 

the Court 
For It 13 
(m) When 

« VI « tw i.vvu-v« — b'^ j comi. uus ucaptea the plea 

' against the remauusg 

gainst them under this 
ubt IS, where none of 

the«e cour«es has been esphcitlj adopted, but the accused who has pleaded 
cuilty vs left m the dock merely to «ee what the evidence will show as against 
him, though the Court mtends ultimately to coavnet him on the plea of 
In such a case it would not be fair to allow his confession to bo considered a? 

' “ t to comply with tho forms of 

nere fact that a prisoner, who 
and «entenced, but is kept in 
tne uocA Mini me pri&oiien> who are ueing tried, until tho close of their tnak 
will not render his confession admissible, for immediate conviction and sentence 
ate not necessa^ to exclude a confession by a co prisoner who has pleaded 
guilty (9) So wfierc tho Judge kept the prisoner in the dock, unconvicted and 


(1) Sankappa Rat \ R (1908) J1 M 
127 

(2) R y Jagat Chandra 22 C SO 72 
73 (18M) 

(3) R V Sheikh Bvxoo 21 W R Cr 
65 (1874) 

(4) R V halu Paul 11 Bora H C R 
143 (1874), yenkalasami v R 7 IX 102 
(1883) \\<ir 3rd Ed 491, /? t Chand 
Vatad 14 Ind Jar N S 125 (1890), 
R ■>. PiTbhit 17 A. 524 (1895) s c 
W N (1895), 111, U « not qu te clear 
whether in the three last mentioned cases 
the prisoner* were itnraediateljr consicted 
and sentenced on pleading gu Itj- but it 
seems so E v Chtnna Poiuelt 2S M 
ISl 154 (1899) 

(5) Confirmation case Ko 22 of 1893 


c ted m V Pahuji supra 193 R v 
Cf n a Pa^tcht 23 JI 151 (1899) 

(6) R \ Chtnna PavucI t 23 M I'l 
(1899) dissent ng from/? v LakihnajyS 
Patdara i 22 M 491 (1899) 

(7) R V Keraiial Sirdar (1911) 3* 
C 446 

(8) R \ Chnna Pavuchi 23 M 151 
154 (1899) R V PaJtiia 23 A, S3 (1900) 
P V hleorai (1908) 30 A 340 and as 
to English rule on this point sec R ^ 
Could (1908) C C C Sess Pa v W 
p 366 at p 433 

(9) R % Pahu}! 19 B 195 197 (1894) 
See Subral manta Ayyar v R 2S 5U » 
(1901) [when an accused person pleads 
gu Itj nothing rema ns to be tned 
bet» een him and the Crown but see R • 
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not sentenced, merely becau«e it was possible that the evidence elicited at the 
tnal nneht enable the Court to determine whether to pass a sentence of death or 
transportation it was held that his confcssioii could not be considered as against 
his CO accused, as there was in fact under such circumstances after the plea of 
guiltr, no ]oint trial (1) In a case in the Madias High Court a distinction 
was drawn between a trial before a Sessions Court, where a prisoner who pleads 
guilty at the outset and is convicted on his plea cannot bo tried jointly with 
others ogam«t whom the tnal proceeds, and a trial before a Alagistrato In this 
ci«e all the accused were tried jomtly and some c<nfes3od the crime and 
imphcated their co accused in statements under section 317 of the Cnnunal 
Procedure Code (Act \ of 189S) and after their statements had been recorded 
find the eudence for the pro^eciitxoa closed pleaded guilty under section (1) 
of that Code and it was held that these statements were adnussihle under this 
section (2) A confession made by a co accused with B m a dacoity case is 
not admissible under this section against il m a proceeding under section 110 
Cnminal Procedure Code though admissible against hiin as well as against the 
confes«or m the dacoity case (3) A statement by an accused person which 
Eugeests an inference of guilt may amount to a confession though the person 
making the statement may directly repudiate bis participation in the crime 
Such a statement maj he taken into consideration agamst the person who 

’ " however, 

accessory 

^ igainst the 

co*accu<ed if sufficient corroboration is forthcoming (4) 

for the Court 
and either to 
s a witness(6), 
see what the 

• convicted or 

not), and either to read out his confession made previously, or to allow a person 
to give an account of what the prisoner bad told bim(8) or to take a state- 
ment which he makes (9) 

The meaning of this expr " ' the same legal Por the 

definition(lO), or the same same speemo ‘'anie 

oflence (12) But when two of the same 

definition arising out of a single transaction the confession of the one may be 


Kalu Pat I supra 148 R v Ra t Saran 
8 A 304 309 (1886) 

(1) Ib 

(2) Salt Reddi (in re) 38 M 302 
(1915) fer Ayling J distinguishing R 

V Pahun 19 B 195 (1894) and R t 
Pirbhu 17 A 524 (1895) as relating to 
trials before Sess ons Courts and R v 
Loksh noyja 22 M 491 (1899) as based 
cn them 

(3) Mafiiuddtn v Kt»g E nperor 33 
C L J 70 (1921) and see 
Pramonick v £n peror 22 C W N 408 

(4) Jasoda v Emperor 53 I C 691 

(5) R V Kalu Pat I supra 148 R v 
Ch nno PovucI i supra 

(6) I enkatasami v R supra 104 R 

V Ptthuji supra 198 R v Chinna 
Pa Hc/ii supra Querre whether co 
accused can be exam ned as a witness after 
coniicton and before sentence see R ▼ 
Anuia 3 Bom L R 437 (1901) Where 
two pnsoiers are tried together for diBer 


ent offences comm tted in the same Iran 
saction It IS improper and illegal to examine 
one prisoner as a w tness against the other 
In the matter of A Dov d 5 C 1/ H 574 
(1880) referred to in BirhuK Bantior t 
R 1 C W N 35 (1896) 

(7) R V Pahu} supra 197 R v 
Chtwa Pav cl t 23 M 151 154 (1899) 
but see R > Kal • Poll/ R v Ram Saran 
supra loc c i 

(8) Veukalasaai v R supra 103 

(9) R \ Ptrblu 17 A 524 (1895) 
s c M -V (1895) 111 

(10) R \ Molappa B n 14 Ind Jur 

N S 19 0 (1890) R \ Nur Afahcned 

8 B 3 '•6 (1883) 

(11) R V Alagappan Bal Weir 3rd Ed 
499 (1886) see also Deputy Legal Re 

bratieer \ ^oro a Ba stobi 22 C, 
164 173 (1894) 

(12) Badi V R 7 M 579 (1884) sub 
non ilal omed Sal >b Weir 3rd Ed 495, 
R Valappa Bin supra. 
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used against the other, though it inculpates himself through acts separable 
from those ascnbed to his accomplice, and capable therefore, of constituting 
a separate offence from that of the accomplice (1) Prior to the insertion of the 
Explanation to this section, the commission of an offence and the commission 
of its abetment were held to be different offences Thus it was held that, upon 
the trial of A for murder and B for abetment thereof, a confession br A 
implicating B could not be taken mto considerntion against B under this 
section (2) Act III of 1891 has however, b) the insertion of the Explanation 
to this section, altered the law m this respect But this Explanation apphes 
only to cases where one person is charged with an offence and another is 
actually charged with, and tried for abetment of it (3) ^^^^ere there is a 
joint trial of accused persons under entireU different sections of the Pensl 
Code, the confession of a co accused cannot be taken into consideration against 
the other (4) But if a joint trial has commenced in which the prisoners are 
charged under different sections and afterwards the charge is altered so that 
all the prisoners are then tried imder tho same section their confessions may 
be admissible against each other Thus where ^ and B uert being jomtlv 
tried before a Court of Sessions the first for murder and the second for 
abetment of muidet, a confession made by A that he himself bad committed 
tho murder, at the instigation of B was put in as evidence agamst A 
'' > « • * « » ' ’ nt of murder 

he confession 
t the ongiaal 
without snj 
irge from the 

commencement, and that no objection ha\ing been taken bj B, who wa» 
represented by a Vahl, to the admissibihtj of A s confession agamst him 
when the charge against A was altered the Sessions Judge n as justified la 
using tho confession against B also (5) 

Tho word must be construed as meaning the same m this section as in the 
twenty fourth, twenty fifth and twenti «iith sections (6) The subject of 
lacriminatorr statements which fill short of full admissions of guilt has been 
already dealt with A mere admission from which no inference of guilt 
follows, IS not within this section though it implicates others and is cndence, 
therefore, only against the maker Before a statement cau be taken into 
’ * X » . * _ . amount to a “ confession " on 

with which all arc charged (7) 

' the other evidence might well 


(1) F V Fur MalcufJ » B 223 
(1883) 

(2) Badt V /? / II 5"9 (1881) and 
see R \ Jaffir Al 19 W R Cr 57 
(1873) R y Atagappan Balt AVeir 3fd 
Ed 499a (1886) R v Amnta Ctnnnda 
10 Bom H C R 497 499 (1873) 

(3) Deputy Legal Ret e ttbrancer v 
Aarind Da stoU 22 C 164 173 (1894) 

(4) R V Bala Pate! 5 B 63 (I8S0) 
R \ Amrtta Gmnda 10 Bom H C R 
497 499 (1873) Deputy Legal Remetu 
brancer v homna Da ilobi supra tac at 
R ^ Alagappon Bah IVeir 3rd Ed 499a 
(1886) R V Molappa Din 14 Ind Jur 
N S 19 (1890) 

(5) R \ Ctrtrtd Babh II Bom H C 
R 278 (1874) 

(6) R \ Jagfup 7 A 646 648 

(1835) 

(7) R y Moheih D mas 19 R 


Cr 16 (1873) R v JaSir Ah 19 W R- 
Cr 57 (1873) R y Bctat Alt 19 l\ R- 
Cr 67 (1873) R v Amrtta Cot n3a 
10 Bom H C R 497 500 501 (1873) 
R V Kukree Oora >« 21 W R Cr 43 
(1874) R y Banuaree Loll 21 W R-» 
Cr S3 (18/4) R v Naga 23 W R, 
Cr 24 (1875) R y KesI ub Boon a 2S 
M R Cr 8 (1876) R v Da /oo 
Cloidhry 25 W R Cr 43 (1876) R 
y Cat raj 2 A 444 (1879) R ' 

2 A €46 (1880) R y Daji Farsu 6 B, 
238 (1882) Voor Dux y R 6 C 2^ 
(1880) Buhan Diilt y R 2 All L J 
53 (1904) Sital Singh y Emperor 46 C- 
700 cited under s 10 Quare — As to 
correctness ol the decision of /? ' Barer 
hhan S N W P 213 (18‘3) the state- 
ment in which case it is submitted d a 
not amount to a confess on Shahtber ila 
V Evperor 18 C L. J 590 (1913) 
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‘ ‘ " ’ ’ tatement la to be used 

be a confession in the 
^ that of a confession ” 

. ^Vhcro the inherent quality of the statement by the prisoner is not a confession, 
it cannot be used against the other accused (1) “ This Court has alreadj had 
occasion m more than one case to point out that confessions, winch are made 
U‘=e of under the thirtieth section of the Eaidence Act, in the first place, can 
onlv be used so far as thev make the confc 
for which all are being tried , and secom 
evidence of an accomplice ”(2) “Thete4,t 

intended should be appln d to a statement of one prisoner proposed to bo used 
in eandeace as against another, is to see whether it is sufilcient by itself to 
justifv the conviction of the p( ’ 

jointly tried with the other ' 

In fact to u'e a popular and 
• must tar himself and the per ^ ^ 

same brush ’ (3) 

To render the statement of one person jointly tried with another for the 
«anie offence bable to consideration against that other, it is necessary that 
it should amount to a distinct confession of the offence charged (4) In one 
casc(5), it appears to have been held that the word ‘ confession ’ is limited to 
confes ions of actual guilt, but it would «eem that this is not so and that the 
term will include statements which amount either to a direct admission of 
construcfuc guilt, or statements short of such admission, but from which the 
nference of Constructiie guilt follows (0) 

From a consideration of the principle upon which this bnd of evidence 
is admitted, it is plain that a statement which entirely exonerates the maker and himselt ai 
inculpates his feUow prisoner is not within the section(7) inasmuch as it does some otbe 
not amount to a con/e$sioji of the maker’s own individual guilt of the offence 
for which he and the others ate jointly tried , nor is such a statement which 
nffeett himself and others but the latter only Such a statement can afford no 
guarantee whatever of its own truth, being made without either the sanction 
of an oath, or of that substitute for that sanction which consists m the self in- 
culpation of the maker, ’ • .« i t truth 

whatever (8) The rule be confession must 

affect the maker therec namely — " That 

before a confession of a person jointly tried with the prisoner can be taken into 
consideration against him it must appear that that confession implicates the 
confessing person substeintiaUi/ to the same- extent as it implicates the person 
against whom it is to be used, in the commission of the offence for which the 


(11 R V Hinnia Covtnda 10 Bom H 
C R 97 500 501 (18731 the passage in 
quotation marks as per West J 

(21 E V Aoga 2M\ R Cr 24 (18751 
per Phear J 

(3) R \ Ganraj 2 \ 444 446 (18791 
per biraight I the same argument was 
offered but n t accepted in K t Baknr 
A/toi S N P 213 (18731 

(4) R V Dan A'orJH 6 B 288 (188’) 
and see Sankappn Rai \ R (19081 31 M 
127 

(5) R \ Da !0 Cto dlr'> 25 W R 
Cr 13 (1876) 

(6) See R s /d tila Cavinda 10 Bom 
H C R 497 (18/0 R V Ganraf 2 A 
444 (1879) R V ^folesU Bi^jas 19 W 
R Cr 16 (18731 R \ Jaffir il 19 \\ 


R Cr 57 (1873) ye,. Indian Penal Code 
ss 114 149 

(7) R V Keikib Boon a 25 \\ R Cr 

8 (1876) R V Belat Alt 19 W R Cr 
67 (1873) R y Banwree Loll ’I W R 
Cr 53 (1874) R v Ganraj 2 A 444 
(18'9) R \ 3 A 646 (18S0) 

R \ Daji ffarsii 6 B 2SS (IBS’) Root 
B ur V 6 Cr 279 (1880) B sban 
Dan s /? 2 AU L J 53 (1904) 

also R \ \Iehesh Disuas 19 W R Cr 
16 (1873) R s A rita Go mda 10 
Bom H C R Cr 497 (18731 R v 

Khukree Ooran 21 W R Cr 4S (1874), 
R \ Boijoo Clioudhr\ ’5 \\ R Cr 43 
(1876) 

(8) R \ Belat d/i 19 \\ R Cr 67 
(18"3l per Phear J 


Made ' 
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pnsoners are being jointly tned ”(I) It is this self implication which is sap 
posed to afford a ^arantee for the truth of the statement Again “ this 
section must be interpreted to mean that the statement of fact made bv the 
prisoner, which amounts to a confession of guilt on his part, may bo taken into 
consideration, so far, and so far only as that particular statement of fact itself 
extends against the other prisoners, who are being tried as well as himself for 
the offence which is thus confessed I think the two illustrations which are 
given to this section bear out this view If this be so we must be careful not 
to apply statements made by ^ 1 D , before the Magistrate against other 
pnsoners than himself further than those same statements amount in them 
r.t ^ u V ^ »/<*» • Xcither can the statement of 

< prisoner under section 30 of 

tn part delicto, when, that is 
the confessing prisoner implicates himself to the full as much as his co pnsoner 
whom he is cnmmatmg ' (3) The ratio deeidevdt of the above cases is that 
statements which inculpate the maker mote than, or equally with, others alone 
Can afford any satisfactory guarantee of their truth Less weight is to be 
’ ’ ' ' sser degree than other®, 

esser degree) implicates 
the statement will be 

excluded, according to the rulings of the Calcutta and Allahabad High Courts 
Very little, if anj , 
blame on others 
who makes it, and 

IIi§b Courts (4) Lastly, no guarantee whatever is afforded by a statement 
which entirely exonerates the maker, and such a statement is therefore in all 
cases inadmissible 

The confessions may have been made at any time before or at the trial (3) 
This section is not to be read as if the words at tlie trial were inserted after 


(1) R V Beta Ah 19 \\ R Cr 67 
10 B L R 453 (1873) fer Phear J 
followed in f? V Gartrct 2 A 444 
(1879) R r Mutu 2 A 646 (1880) 
R V Babajibin SaHiu 14 Ind Jur N S 
175 (1890) see R v Mohesh Bisiios 19 
W R Cr 16 (1873) 

(2) R V Meixesh Bxtwas 19 W R 
Cr 16 23 /rcr Phear J 10 D L K 45Sn 
But see for statement before Mapstrate 
under section 347 of the Criminal Proce 

Code Boll Reddi (m ye) 5% M 5W 
(191S) 

(3) R 1 Baijao Cltrid/rj 2a \V R 
Cr 43 (1876) per Gloier J that is 
only ivhen the confess on makes both 
efjuilly gu Ity of the offence The rule is 
laid dowm more broadly m R v Belol Ah 
supra and the cases which follow it A 
fort on a statement which impl coles the 
confessing prisoner fiore than his co 
prisoners would appear to come within this 
Section [see R v Belal Ah supra in 
which Phear J seems to base thought 
admiss hie a statement by a prisoner whtcl 
made certain of his fellows acerssones 
before the fact and not actual actors in 
the transacIJon which Ccnstituted the 
foundation of the charge] But the deci 
s ons of the Calcutta and Aflababad High 
Cmtrts n It exelu Te n confess on which 


implicates the maker in a lesttr degree 
than his co accused unless the self impli 
cation and the implication of others is 
jubiKuitialls the same See however as 
to this R ^ }/ur Mahomed 8 B 223 2M 
(1883) tn which the confession tended to 
reduce the gu It of the maker to that of a 
subordinate agent of another as pr neipal 
cf also R V Covxnd Bobit ll Bom H 
C R 278 (1874) 

(4) R \ Taranalh Roy Chojdhrv 
(V)W> i7 C 573 

(5) In R V Ashootosli ChueherbuOi 
4 C 483 488 (1878) Garth C J appears 
to have been of opinion that a confession 
under s 30 must not be one made at the 
trial for he sals (at p 483) The word 

proved in s 30 must refef to a coflfei 
s on made beforehand. But see R v 
Tanya taJad post and in no reported cme 
has It ever been objected to the adimss bi 
lity of a confession that it v as mide at 
the tnal In R v Chandra \all 7 C 
65 (1881) and R V Latshman Bala 6 
B 124 (1882) the oljecton to the 
admissibility of the confess ons taken and 
recorded by the ^ess ons Judge at the trial 
was not to the fact of their having been 
made at the tral but to the r not haring 
been proved v port 
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the word “made,” and the word “recorded” substituted for the word 
“proved” Therefore, a confesMon dulj made any tune by one of se\eral 
accused persons who are under trial jointly for the f»ame offence can be taken 
into consideration under 'ection 30 as against the other accused persons (1) 

It IS not nocesc;aty that the confession, to be taken into consideration, should 
have been made in the presence of the co pnsoners against whom it is offered 
m evidence (2) 

But though this «cction allows a confession to bo used against another ‘ Proved ” 
pn«oner although made in his absence, it \ot requires that such confession 
«hould be ‘ pro\ ed ” as agnin«t the pri®oner to whose prejudice it is to be used 
Therefore, where two accii ed persons were jointlj tried hefore the Sessions 
Judge on a charge of murder and the Judge examined each of the accused m 
the absence of the other, making the latter withdraw from the Court during 
the evaniination of the former, though without objection from the pleaders of 
the accused per«ons, it was held that the examination of each accii«ed could 
be u«ed only again«t him«elf and not against his fellow accused (3) Provided 
a confes'iou is only proved afterward it is immaterial whether or not the 
CO pn'oncrs were present at the time of making it When a confession is used 
for the purposes of this section, the person to be affected bv it has a nght to 
demand that it he stnctlv proved and shown to have been, in all essential 
respects, taken and recorded as prescribed h\ law (4) MTien a confession of 
one prisoner isJiaken in the absence of the other prisoners and the latter have 
had no opportumtv of denvmg or even of knowing what their fellow pnsoner 
has said, such a confession cannot be said to have been “ nroved , it is only 
after proper proof is given that it maj be taken into consideration (5) 

The word “ Court ” in «ection 30 of the Evidence Act means not onh the “ Court ’’ 
Judge, ID a trial hv a Judge with a jury, but includes both Judge and 
jury (G) 

By this section the Legislature has only bestowed a discretion upon the May take 
Court la lale tnto eoiisideralion such confession (7) While under section 21 Into consl- 
admissions (which include confessions) arc relevant and mav bo used awinst ®***‘*'^'' 
the persons making them, the present section merely provides that the Court 
tnaj/ take them into consideration against other persons , and this distinction 
IS significant and shows that under this section the Court can only treat a con 
fes«ion as lending assurance to other evidence against a co accused (8) When 
more persons than one are jomtlv tried for the same offence, the confession made 
by one of them, if admissible in ev idence at all should be taken into consideration 
against all the accused, and not against the person alone who made it (9) The 
law which prevailed before the passing of this Act required a conviction to be 


(1) K V Tanja talari 14 Ind Jor 
N S 516 (1890) 

(2) H C Proceedings Slsi Jul> 1885 
Weir 3rd Ed 499 v Lafij/,, ,an Bala 
6 B, 124 123 (1882) see H v Bepm 
Bisuas 10 C 970 974 (1884) In \ 
Beptn Bisuoj 10 C 970 974 (1884) it 
Vvas faeld that in that particular case the 
confessions of two of seteral accused 
persons made in the absence of the others 
were of no weight against the latter 

(3) E ^ Laks/iman Bala 6 B 124 
(1882) following B \ Chandra Nath 7 
U 65 (1878) in these cases the confes 
sions were objected to not merely because 
they were made during the absence of the 
<0 prisoners but because they were not 


afterwards proved in any wa> nor 
opportunity given to them to know what 
had been said against them 

(4) fJ V Chandcr Bhattad arjte 24 
W R Cr 42 (1875) (Cr Pr Code] 1872 
s 122 (s 164 of Act V of 1898) te in 
the manner provided by ss 345 346 (ss 
342 364 of Act V of 1898) 

(5) R ' Lakshman Bala supra R v 
Chandra Nath supra 

(6) R t Aihooiojh Chuckerbulty 4 C 
483 F B (1868) 

(”) R \ Sadln Mundul 21 \\ R Cr 
69 71 0874) per Phear J 

(8) R V Laltl Hohan Chuckerbulty, 

S B (1911) 38 C 559 

(9) R V Ra i Btrapa 3 B, 12 (1878) 
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based on evidence, e'ccbidmg from that term statements of the character 
mentioned in this section (I) And in so far as a statement by a ttilnes$ only is 
“ c\idence ” according to the defimtion given of that term when used m this 
Act, a confession by an accused person affecting himself and his co accused is 
not “ evidence ” m that special sense (2) These words do not mean that the 
confession is to have the force of sworn evidence (3) But such a confession is 
nevertheless eiidenct in the sense that it is matter which the Court, before 
whom it is made, maj take into consideration m order to determine whether 
the issue of guilt is proved or not (4) The wording however, of this section 
(which is an exception) shows that such a confession is merolv to be an element 
in the considerationfS) of all the facts of the case, while a]JoTnn»» :t to be «o 
considered, it docs not do awi} with the nccessitj of other evidence (6) For 
even when regarded as evndence and taken at its highest value, it is of too weak, 
a character to found a conviction upon it alone and hence corroboration should 
bo required m all cases if instead of being the statement of a fellow pnsoner 
“ ’ would not 

in general 

, «timony of 

an accomplice given before the Court under the sanction of an oath and a 
process of careful examination and capable of being tested bj cross cxamina 
tion, 13 yet bv its natiue such that as against an accused, it must be received 
with caution, still more so must be the confession of a fellow prisoner, which 
IS onlj the bare statement of an accomplice, limited to ]ust so much as the 
confessing person chose to saj and guaranteed b> nothing except the ponl 


(1) V ante construction 

(2) V anU s 3 and see Proceedings 
24th January 1873 7 Mad H C R App 
IS [a conviction founded on such coofes 
sioft afone i* s case ol no tt dencs and 
bad in law ] li v KaU'eafpa Gounden 
(18^3) Weir 3fd Ed 494 Talthough 
confessional staten ents may be considered 
the) cannot be accepted as extdenee of 
any fact necessary to constitute (he 
offence] R \ Dayan ham 14 Ind Jur 
^ S 384 (1886) [the statement of a co 
accused is not technically exndenee 
within the definition given in s 3 v 
pos/] R V Khandta 15 B 66 (1890) 
(referred to in v Ninnal Das 22 A 
445 447 (1900) [conviction held to be 
bad as though a confession could be taken 
into consideration it was not mdence 
within the definition given by s 3 and 
could not therefore alone form the basis 
of a conviction] , R v Naga 23 W R 
24 (1875) R V Chunder ShnUacharjee 
24 W R 42 (1875) R v Saratn 7V1 
mentioned in )? v /ishootosh ChncierhuHy 
(\ tost) [the Legislature avoids saying 
that confessions of this sort are ew 
deuce and may be used as evtdettee 
jt sajs merely the Court ‘may take into 
consideration* such confession] R v D\p 
Aoroin 37 A 247 (19l5) 

(3) R V Rxrma\ Das 2^ A 445 
(1900) 

(4) R V ^shoolosh 4 C 

481 F n (1878) Rmteror v Baber Ah 
4'> C "89 (1915), V ante s 3, are next 


(51 Proceedings 24th January 1873 7 
Mad H C R App IS With respect 
to ihe words taken into consideration ' 
see R V Chunder Bl ultaeharjee 24 
R Cr 42 (187S) R v Aagar 23 W 
R Cr 24 (1875) and see note (3) p I81 
In R \ Dayaji Kom Andu 14 Ini Jur 
N 384 (1886) followed m R v 
Khandia 15 6 66 (1890) it was held 

that the words taken into considera 
tion in 8 30 of the Evidence Act mean 
taken into consideration * for the pur 
lose of arriving at a conclusion of fact 
and though a co accused s statement is not 
technicall) etirfenee within the definition 
Riven in s 3 It may still be used quantum 
vaJeat for the bisis of a reasonable infer 
cnce and if a jury think it sufficiently 
supported b> a partial or rjualified admis 
Sion of Riiilt on the part of the accused 
himself and by admitted physical facts 
po ntiiiR to his connection with the crime 
imputed to him they are not precluded by 
law an) more than by reason from * 
find ng of guilty thus sustained 

(6) Ciddigadit \ R (1909) 33 N 46 

(7) R \ Mohesh Bts-ias 19 )) R- Cr 
l« ->5 (1873) R V Sadhu Ifundul 21 
V\ R 69 71 (18*4) R v MaJar-f^ 

II Bom II C R 196 198 (1874) R ' 
\oga 23 W R Cf 24 (1875) R ^ 
Ashoolesh ChuekeTbuHy 4 C 483 . 

r ttfvror V Sab t Khan 43 B 739 v 21 
Rom L R 448 20 Cr L J 497 sir 

as 133 114 fast VVhat corroboration f» 

necessary depends on the facts of each case 
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do not 'tind upon the •unie but on a lower footing than the teitimony of an 
accomplice (3) And although the instance of corroboration which is appended 
to Illust (fc) of coction 114 is corroborUion to be found in accounts of an occur- 
rence gi\en b} acconipbce«, there is no indication that the Legislature intended 
m this passage by the term ‘accounts gistn b\ the accomplices” an\ thing 
other thin accounts given m due course of evnmiiiatiou as mtnesses There- 
fore the mere confessions of prisoners do not come within the scope of this legis- 
lative <lcclaration(4), and there is no express proM«ion in the Act to limit, in 
anv ci'e, the operation of the rule that confessions of co-pnsoners, standing 
alone, are Iegall\ insufficient for coniiction 

Ilaimg regard to the forecomg considerations, the Courts ha\e estab- 
lished the following rules with regard to this sjicciea of esidence — 

(1) If there is (a) ah-iolutch/ no other eiidence tn the case{5), or (b) the other 
ctidencc ts niadt)nssihU{6) such a confession alone uill not sustain a coimciton 
Thus (a) a conviction of a person who is being tried together with other 
I^rsons for the same oSente cannot proceed merely on an uncorroborated 
statement in the confession of one of such other persons (7) So where two 
prisoners were couMcted under sections 312 and 203 of the Penal Code and 
there was not, as the Court obsened, a particle of evidence against the second 
prisoner except the confession of the co prisoner, it was held that the case was 
one of no cndcnce, and that the conviction was bad in law and should be set 
aside (8) If a prisoner were comictcd upon such evidence, whether by a jurj 
or otherwise, and were to appeal to the High Court, the conviction ought to be 
set aside , further, any Sessions Judge trying such a case before a jury ought 
to direct them to acqmt the pnsoner (9) (b) \\Ticre the onlv eiidence against 
the second pnsoner was a confession made bj the first pnsoner, and a statement 
made bv the second pnsoner to a police constable, it was held that the latter 
statement was inadmissible and that the second pn«oncr could not be con- 
victed soleh on the confession of the first (10) 


(1) ^ > Sacihtt Muiidul 21 W R Cr 

69 71 (1874) per Phear J and see R 
^ i\aga 23 W R 24 (1875) R v 

Bhauani 1 A 664 (1878) R \ Ashoo 
tosh Cluickcrbutt\ 4 C 483 (1878) R v 
Bepn Btsuas 10 C 970 (1884) R v 
Dosa Jiva 10 B 231 (1885) R v 

hnshnabhai ib 319 (1885) R \ Ram 
Saran 8 A 306 (1883) R v Aiagappan 
BoJi Wtir 3rd fcd 499a (1886) R v 
Babaji bin 14 Ind Jur N S 175 (1888) 
R \ Canapabhat 14 Ind Jur N S 20 
(1889) [the corroborative evidence must 
be more cogent and should be more strictly 
examined bj the Court than when an ae 
complice gives evidence as a witness] 
Emperor \ Babar Ah Gazi 42 C 789 
(1915) \hithukumerasuamt Pillai v Em 
peror 35 M 397 (1912) and see post 
commentary on section 133 

(2) S 133 Post 

(3) V Ashootosh Chuckerbutti 4 C 
483 404 496 (1878) per Tackson and 
Ainslie JJ 2? \ Babaji bin 14 Ind Jur 
N S 175 (1888) [confessions made by 
accused persons at a joint trial cannot be 


treated as the evidence of accomplices 
against one other] R \ Loks/imia Panda 
ram 22 M 49) 493 (1899) Giddigadii 
V R (1909) 33 M 46 

(4) R V Sad/« \rnndHt 21 U R Cr 

69 71 (1874) per Phear J R v Aslioa 
lash Cliuckerbntli 4 C 483 494 496 

(1878) per Jackson and Ainslie JJ 

(5) Proceedmvs 24lh Tanuary 1873 7 

H C R App la followed in R \ 

Ambtgara Httlagu I M 163 (1876) R v 
Bhatam 1 A 664 U8/8) R v Ram 
Chand ib 675 (1878) R \ Ashootosh 
Chnekerbutty 4 C 483 F B (1878) R 
\ Dosa Jiva 10 B 231 (1883) R v 
Kkandia 15 B 66 (1890) 

(6) R \ Amb gara Hiilagu 1 M 163 
(1876) 

(7) Sn cases cited in note ( 3 ) ante 

(8) I'rtceedings 24lh Januarj 1873 7 

Mad H C R App 15 followed m R v 
Ambtgara Hulagv 1 M 163 (1876) 

(9) R V Ashoatosh Chuckerbutti 4 C 
483 490 (lS78l per Garth C J 

(10) R V Ambigara Hulagii supra 
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(2) (a) The coiifes’^ion of co prisoners, to he rendered trustworthj mizii he 
’ .111 idem citdcnce, and not by the testimony 

ll *H respect of the identity of all the persons 


(a) It 13 clear, for tbo reasons above mentioned, that though admissible 
under eection 30 and capable of bem^ taken into consideration, no weight can 
be attached to the conicsi^von unless it is m the first place corroborated The 
confessions of persons tried jointly for the same offence maj be “considered’ 
as against other parties then on their tnal with them but such confessions, 
when usi/d as cndenco against others stand in need of corroboration (4) llTien 
confessions of one co prisoner are admissible against another co pnsoner, the 
utmost lalue that can be claimed for them is that if there is other untainted 
evidence against the accused thej maj be considered ’ together with such 
evidence (6) The cotrobotaUic evidence must be mote cogent and should be 
more stnctlr CTamined b} the Court than when an accomplice giies endence 
as a witness for a confession cannot be treated as of the same value as the 
endence of an accomphce(6) \erificatiou proceedings do not add anv value 
to an approver s evidence or to a confession and cannot be regarded as cor 
roboration (7) (b) In the next place the corroboration must be by independ 
ent evidcnco and not bv the testimony of accomplices or approvers For, if 

1 Vo -r, + 1.0 .Nt o r..!!..- * U 1 1. ^ * 1 


of ono accomplice is not sufficient corroboration of another And further, in 
80 far as confession does not stand as high as the testimony of an accomplice 
there is a greater ncccssit) for independent corroboration (S) (c) Thirdly, not 
only must there bo corroooration as to the corpus delicti, but also as to the 
identity of all the persons concerned Tins is no techmeal rule but one founded 


(1) R V Jafr M 19 W R Cr S7 
(1873) R \ kooi }0 Leth ’0 W R Cr 

I 3 (1873) ^ post R \ Sadiu Mundul 
21 W R Cr 69 (1874) R V iVora 23 
W R Cr 24 (188a) R \ Ashootosk 
ChucktrbuUs 4 C 483 (1878) R v 
^osa /ltd 10 B 231 (188a) R \ Rant 
Saran 8 A 306 (1885) R \ Alazappan 
Bolt Weir 3rd Ed 499a (1886) R v 
Ganapabhal 14 In { Jur N S 20 
(1889) 

(2) R \ JoS^r Ah supra R v Mai esh 

Btnas 19 W R Cr 16 (1873) R v 
hoonio Lell supra 3 ( The confess on 

of A A of course could not ba%e been 
le^rally used against the others at all t\ 
ceptipfr to such an extent as it was sob 
stantially corroborated by tinimpeacbable 
evidence oltunde Per Phear JJ R v 
Sadhii Mundul supra R v Valopa bin 

II Bom n C R 196 R \ Batico 
Clocdiri 25 W R Cr 43 (1876) R \ 
Doia Jtta 10 B 231 (1885) R v Rom 
Saran 8 A 306 (1835) R v Alosappan 
Boh Weir 3rd Ed 499a (18«6) 

(3) R V Mekesh Btsuas supra 21 
R V Sadhu Mundul supra R s Riid*ii 
NantM 1 n 4"5 (18"6) R » hotappa 
Gou.rf Weir Jrd Ed 494 (1883) R 


V Dosa Jno supra R v )?ani Saran 
supra 

(4) R V Ja$r 4h supra 

(5) K V /Uagoppon Bolt supra 

(6) R V Ganapabhal 14 Ind Jur A S 
’O (I8S9) 

(7) R V Lain Mol a i Cl uckerbullj S 
B (1911) 38 C 559 

(8) 2? V Mohesh Bisnas 19 W R Cr 

19 25 (1873) R V Jaffir Ah 19 W R 
Cr 57 58 [ Tiinted evidence is not 

made better leitiR double in quantity 
as It would be wlere the only corrobora 
tion js aecompl ee testimony) R v Ram 
Saran supra [a second accomplice does 
not improve the position of the first] R 

V hoonjo Beth supra 3 v ante R > 
Sadhu Mundul supra R v Molapa t n 
KaPata supra and cases c ted ante One 
confession does not corroborate another 
Takanali \ R 10 C W N xvi (1905) 
It may be generally stated that where there 
are two sets of evidence ne tber of which 
can alone be accepted without eorrobor* 
lion they cannot each in its tom be 

to corroborate the other and joined 
together so as to ^ust fy any Court in act nS 
on s eh evidence R v Jadab Dos 4 
C \V N 129 (1889) sc 27 C, 295 
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on long judicial cx{>enence (1) The question is not whether the stor) is gcn- 
erall\ true, but whether it is true m the particular points which affect the 
persons who are accused b\ him, because it is just at those points that the 
reason for suspicion and unccrtamtj comes into force (2) The accomplice 
{and, therefore, d Jorlion, a confessing prisoner) must be corroborated not onlj 
as to one but as to all of the per«ons affected bi the cMdence, and corrobora- 
tion of his eMdence as to one prisoner does not entitle his esidence against 
another to he accepted without corroboration (3) 

(3) The co>i/cs<io»s of prisoners nrc not su{)icie>it conoboration of the testi- 
mony of an accomplice, either as to the corpus delicti or the identity of the person 
affected (4) for the corroboration which is needed of an accomplice’s testi 
mony is evidence nhich is independent of nccomphces But a confession of a 


more trustworthy by a tainted confession (i ante) 

Upon the question as to nhat independent eiidenco is legally sufficient 
corroboration of the confession, it is ncce«sarj to bear m mmd that being ei i 
denco of a very defective character, tbe confession requires especially careful 
scrutiny before it can be safely relied on (5) The corrouorativ e evidence must 
’ ' ' examined by the Court than "hen 

There is no doubt as to the suffi 
nouv of independent and credible 
eve witnesses, or of a confession made by tbe accused(7) in addition to the 
confession by his co prisoner impbcatmg him , but doubt maj anso in cases 
where the evidence is circumstantial (8) The ruiinss on this point are not 
uniform In one case it seems to haie been thought that if the other evidence 


(1) R V La/»f Mol an Chueherbutti S 
S (1911) 2S C SS9 

(2) R V Moheth Bmas supra at 
p 21 asd see R v BuJhn Uanku 1 D 
47 (1876), and R v Cliutur Purusholom 
c ted in note to same R i 5ad/>ii Mundul, 
supra R i Kohappo Gounden Weir 
3rd Ed 494 (1883) R ' Dosa Jna 10 
B 231 233 (1885) [In this case the 
prisoner was released as the confession was 
not corroborated * by any independent evi 
dence to show that tbe appellant was one 
of the house-breakers ] /? > Ram Saran 
8 A 306 (18SS) see p 184 note ante 

(3) R V Rant Saran supra 

(4) R V Jaffir All 19 W R Cr 57 
(1873) R V MoheshBisv.as 19 11 R t-r 
16 21 25 (1873) R v Malaf^pa bin 11 
Bom H C R, 196 (1874) R v Irshio 
bhat 10 B 319 (1885) R v Sadhi Mu 
dul 21 W R Cr 69 (1874) R \ Naga 
23 W R Cr, 24 (1875) R \ Ra i 
Saran 8 A 306 (1885) R \ Ba /oo 
Choudhr} 25 W R Cr 43 (18-0) R s 
Budhu Nanku 1 1) 475 (18761 R v 
Bepin Disuos 10 C 970 (1884) R ^ 
Alagappan Bali Weir 3rd Fd 49<)a 
(1886) R V Claud zalad Ibrai 14 
Ind Jur N S 125 (1888) 

(5) R s Sadhu Mundul 21 M R Cr 
69 (1874) R V Naga 23 W R Cr 24 
(1875) 


(6) R V Ganapablial 14 lod Jur N 
S 20(1889) seetlsoR \ Sad/iti 

supra 

(7) See R \ Jaffir Ah 19 \\ R Cr 
39 60 (1873) R v Bai/oo Chotdhry 2s 
W R 44 (1876) R V Btiyo}! ho i 14 
Ind Jur 384 (1386) see J? \ Barn 
hayer 19 M 482 (1896) where under the 
circumstances of that case the corroborat 
ing evidence was held to be sufTcent 

(8) Sec (1) as to possession or d s 
covery of propertv (a) on charge of theft 
dacoity dishonestly receiving R v Jaffi 
Ah supra R \ haga supra R % Ra 
Sara t R \ hoonio Lelh supra R ' 
Chunder Bkattacharjee supra R > hal 
appa Gounden supra R \ HardeJ-o 5 
h \\ P 217 (1873> R V hrishnabhai 
supra R ^ Dosa /iia supra (6 m a 
charge of murder or injury to the hod\ 

12 V Ram Sara i supra (2) as to other 
circumstantial evidence (a) absence fron 
home R \ /affir Ah supra R \ Bep i 
Bmas supra (6 jiitfifen disappearance 
R \ Ba /oo Chottdl ry supra (e) presence 
in comi any ot other accused R \ hah 
appa Gounden supra R v Ram Saran 
supra (d) medical evidence R v SaJht 
Mundul supra («) ill feeling R v 
Bat/oo Clotidiri supra if) finding of 
instru nent of criT< R v ifohcsli Bis~ as 
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‘tends” to conviction it would bo sufiicunt (1) A\hcre, in another prose 
cution, the circumstantial evidence constituted a verj stron™ pmm facie 
case, ’ it was held to be eutliciently corroborative (2) Agim, it has been held 
tiiat corroboration b) circumstantial evidence is not sulScient “unless the 
circumstances constituting corrolwration would if believed to exist, them«ches 
support a conviction (3) I^stlj it has been said that “ how far an} corro 
borativc evidence would bo suflicient coupled with the confession to convict 
a prisoner, must depend upon the circumstances of each jiarticular ca e ’ (4) 

Upon the manner in which the confessions are to bo taken into considira 
tion and upon tho relation in which the confessions stand towards the other 
<,vKleiico in the case, tho rulings arc also not uniform In som^ it has been 
laid down that the\ cannot Iw usc<l as the basis of a case but onlv as corrobo 
rative of other independent evidence because tliej ore not ‘ evidence ’ (o) 
or if tht} arc ‘ <vi<ltnce tliev art evidence of n verv weak chnractirfd) 
In other cases the} liave been triatcd ns the basis of a case requiring onlv cor 
roboration The matter hovvever is of no pniclical importance as whether 
the) be treated in citlicr of the above inoilcs tiio jssvjc of guilt wall (if the con 
ftssions be auflicientl} corroboratcil) be detenmned upon a considention of 
the whole of tho evidence inclu<ling therein tlic confessions and the other 
mdepciulcnt evidence, both of these ore elements in the case which, when 

< imbintd, odcr tin jintcnal for the Courts decision whichever of the two bt 
n garikd ns tho prior clement or basis (7) 

In tho undcrim iitioned case it was held b) the tolcutta High Court that a 
retracted confession shouhl carrv practicallv no weight ns against a person 

< ther than the maker because it is not made on oath, it i« not tested bv cross 
« xamination and its truth is denied bv the maker himself, who has thus lied on 
« lie or other of the occasions, and that the vet} fullest corroboration would hi 
neces,sirv in auch n civo far more than would be demanded for the sworn tpsti 
monv of an atcumplicc on oitli (b) In another case it has been held b} Ihi 
\llahabad High Court tint a rctracUd confession ma) bo taken into con«i 
ikrntion (that is used ns evidence) against not onl} the pcr&on making it hut 
IKirsons tried jointl} with the confcsMng accused for the same offence and that, 
as re^vrds llui ixrson making it such a confession ma) even witliou* anv cor 
roborativc evidence form the basn of a conviction, and that, as regards other 
to accused, although corroborative evidence ma} be nocessaty, it is not netcs 
sarv that such evidence should bv itself be suflicipnt to support a conviction 
and icmlle that a conviction bss^d on tho unsupported evidence afforded 
b} tho confession of a co accused would not be unlawful (9) In another cis** 
It lias been held by the Calcutta High Court that a retracted confession cannot 
ordimnl} take the place of Icgvl proof, and that under this section onl} a 
confession in tho true sense of tin veonl ma} bo taken into consideration an I 
that it would be unssfe to place an} reliance on a retracted confession as again t 
a CO accused (10) In a cis m the Bomba}r High Court it was «aid that 


(11 P V CJ finder Bhatlael orjre 24 W 
R Cr 42 (1F751 /vr Jackson J A 
similvr view sem* lo le inUiealcd in It 
\ Baian Aom 14 Jnc! Jise 3S4 (JF«6) 

(2) r ' Vurii 23 \N R Cr 24 25 
(1{>75) ter Phear J 

(3) /? e eltheoloih ChueiertuHjr 4 C, 
4?1 ter JveU^on an 1 MacDonnetl JJ 

(4) /b 490 ter Garth C J 

(5) R V Chunder Dhallaeharjee 24 
\\ Cr 42 (1R"5) 

(6) R \ Athoetosh Chuehertvlly 4 C 
4S3 rrr Ja«V»on MncDennftl and Brough 
ion JJ 


(") T1 s seems to be the s e'^ of Garth 
C J in R \ M/iootajh C/inetert-^nr 
sifirs As a matter of enntenence how 
Pier It may be desirable lo make Ihc wo 
fes* on the start ng po nt or l>a«is and vheo 
in consider low far the indcpW 
esidence direet or eirctimifanlial surr®^’ 

' (8) Jerni \ R^ 2S C 6«'> (1900 
<9) R s ArAn (1907) 29 A, 43* 
(10) A s La/ 1 Uahan Cbueter^'ir 
I B (1911) 33 C SS9 »nJ R t Ta' 
noth hoy C/iottdhry (1910) 3 *• 

.nd 3««i v A (1901) 23 C 689 
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“ confcs'^ion ” m thi3 section cannot be icstncted to one that has not been 
retracted and that once a confession has been proved it may be taken into 
con«ideration (1) In this case ele\cn men were charged with dacoity and 
there s\ as no direct e\ndence, hut se\ en of them confessed each his own guilt 
and implicated all the others It was held that while there is nothing in this 
section which would prevent a Court from comictmg after taking the con- 
fessions of the CO accused into consideration, the Indian High Courts have 
adoptctl a rule of practice according to which a coniiction founded only on the 
confessions of a co accused prisoner cannot be sustained 


This section must be read subject to the proiisions contained m those As against 
which precede it Therefore a confes'^ion by one of several persons, which is pgr^oQ 'as"^ 
inadmissible under sections 24 — 26, and when there is no “ discoverj ” under well as 
section 27, will be inadmissible under this section as against both the maker against the 
of it and the person implicated therebi If it is not inadmissible, under sections 
24 — 20, against the maker, it is admissible under this section, provided that it confession 
satisfies its terms, as well against the maker as against the other whom it affects 
If, bowel er, it is evcluded by sections 24—26, but there is discovery under 
«ection 27, then so much of the whole, as leads immediately to the discovery 
bemg made admi««ible thereunder is also admissible under section 30 agam«t 
both, if it IS a “ confession ” ontho part of the maker and ‘ affects himseli 
and some other ” co accused, but not otherwise A confes'ion partly{2) ad 
imssiblc agamst the maker under section 27 is admissible under section 80 against 
bis fellow-pnsoner, only when the admissible part is a ‘ confession ” of the 
maker’s guilt, and “ affects ” himself and the co accused as agamst whom jt is 
considered If the adims'ible port is a “ confession,” and “ affects ’ both 
persons, it cannot be first rejected as against co-prisoner B on the ground that 
the whole confession was unduly obtained, and then that very part admitted 
as against the maker A, on the ground of discovery, but should be admitted 
under section .30 against botb(3) , though on taking it into consideration no 
weight wbould be attached to it, as against B, unless it was sufficiently corro 
borated, and the mere discoi ery, though it might be sufficient for the conviction 
of A, would not generally, of itself apart from other evidence to show B's com- 
plicity, corroborate A sufficiently as to B's being concerned m tlie offence 
But a statement made in Court by one accused, incriminating a co accused but 
exculpating himself, is not a ” confession ” and cannot legally be taken into 
consideration as against the co accused A statement made to the Pohee by 
an accused person to the effect that if certain other persons were sent for, he 
would see that some other property was traced out, is not evidence to prove 
that the accused bad been guiltj of abetment of theft ( 4) 

\dnusslon 
not conclu- 
sive proof 
but may 
estop 


31. Admissions are not conclusive proof of the matters ad- 
mitted, but they may operate as estoppels under the provision! 
hereinafter contained 


Principle. — The policy of tho law favours the investigation of truth by 
all expedient methods The doctrine of estoppels, by which further investi- 
gation IS precluded, being an exception ' ' ’ ’ ' 1 

only for the sake of general convenience 1 

not be extended beyond the reasons on 

sions, whether written or oral, which do not operate by way of estoppel, 


(1) Cmperor v Gangappa Kordappa 38 
B 156 (1914), ffr McCleod. J See N v 
Khandia lim Pandca 15 B 66 (1890) 

(2) Sec R V Rama Birapa, 3 B , 12 
(1878) 


(3) Ib 

(4) Dtshatn Dull v R, 2 A L J, 53, 

2 Cr L. J 22 and for definition of ‘con- 
fession,* Me Hakiman \ 2 Cr L. J, 

230 
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constitute only pnrrtd/acie and rebuttable endence against tbeir makers and 
those claiming under them, aa between them and others (1) 
a 17 (“ ‘ItfmwJion "dejined) s 116 (Estoppel) 

s 4 (‘ Coaelujiie proof ' ) 

Tajlor, Ev , §§ 817 — 81D, 851 — 861 , Norton Er , 131 , Plnpson. Lv , 6th Ed., -17 , 
Roscoe, N P Er , C2 , Powell, E\ , Otli Ed , 422 , Best Ev , |§ 52D 530 


COMMENTARY 

This section deals with the tjfed, in respect of conclusii eness, of admis 
Sion, when proved Eieiy admission is cndence against the person by whom 
it 13 made , but it is always for the Court to consider what weight, if any, is to be 
given to an admission, or any other evidence , it is not conclusive mereh 
because it is legally admissible (2) It is onlj so m certain cases, for instance, 
where it has been acted upon bj the party to wliom it was made (3) ‘ A 
statement made by a patty is not, tpso facto, conclusu e against hitn, though 


meats were mistaken or untrue, except in the case m which they operate 
as estoppels (5) The subject was clearlj illustrated m the case of Heane v 
^ojcr5(G), in which Bayley, J, observed ‘ There is no doubt but that the 
express admissions of a part> to the suit, or admissions implied from bis conduct, 
are ov idence, and strong evidence against him but wq think that he is at libertr 
to pro\ e that such admissions were mistaken or were untrue, and is not estopped 
or concluded by them, unless another person has been induced by them to alter 
his condition , m such a case, tbe party is estopped from ^sputing their truth 
with respect to that person (and those claiming under him), and that transac 
tion , but as to third poisons he is not bound It is a well>estabhshcd rule of 
law, that estoppels bind onlj parties and prmes and not strangers "(7) The 


(1) Powell E» 422 Thus a receipt 
endorsed on a bill and senerally alt parol 
recopis are onl> pnma feev evidence of 
payment i6 289 in seneral a persons 
conduct and language have not the effect 
of operating against bim b> n3> of 
estoppel' per Chamlte J in Sttuh » 
Taylor. 1 N R 210 

(2) EHiUey > Biiltey L R 9 Ch App 
739 7A7,Ayetuny Ham Sebut 12 W R 
156 (1869) 

(3) JanOft Choudhry \ Doolar Clojd 
Iry, 18 \\ R 347 (1872) Brajendro 
Coomar \ The Chatman Dacca Uam 
ctpalily 20 \\ R, 223 (1873) iastant 
Puttu V Radhabhai 14 B 312 (1889) 
An admission made by a party m other 
cases may be taken as evidence agunst 
him but cannot operate against him as an 
estoppel in a case in nbich his opponents 
arc persons to whom the admission was 
rot made and who are not proved to base 
heard of it or to base been tn an> way 
m sled by it or to base acted in reliance 
upon It Chunder Kant v Pearce Vohan 
S \\ R 209 (1866) sec Musinmat Oadey 
\ llnisumat Ladoo 13 Moo I A, 585. 
CCO (1370) 


(4> dyetun \ Ham Sebvk supra. 
Though written statemen s may be accept 
ed from accused as is the practice m 
Courts under tbe Calcutta High Court llie> 
cannot take the plea of eiidcnce nor of 
eTamination contemplated b> section 34’ 
of tbe Cnminal Procedure Code 
Lot Ha ray R 42 C 957 (1915) 
sentmg from P \ Ausniya AW N- ^ 
(1903) 

(5) Sec s 115 post and notes thereto 
IS to admissions uluch base been held to 
operate or not as estoppels 

(«) 9 B & C 577 586 587 

(7) See Janan Chovdlry \ DoeU' 
Cloidhry 18 W R 347 (I8"3) , A)el>‘» 
\ Ha I Sebul 12 \\ R 156 (1859) 
Hem Soran s Pran Peary 13 Moo 1 A 
SSI <I8“0) Soojan B!bee v Aehmut Al 
14 B L R App 3 (1874) 

Roy \ Btndoo hathmee 20 W R H* 
(18"3) Drajtndra Coomar ^ Chairmif 
Dacca Uunictpalilj 20 W R 223 (IS J) 
Srcetnnlly Debia i Bn ota Soonda'ce 2* 
\\ R 422 (18*4) Mustumal Ooiej ^ 
5tussu nat Ladoo 13 Ifoo I A 533 599 
600 (1870) \tnssv not LvUefoenu. 

Goor Sumn IS W R- 435 


493 474 
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doctnne propounded m this case, that a part} is always at liberty to prove 
that his admissions were founded on mistake, unless his opponent has been 
induced bv them to alter his condition, is as applicable to mistakes in respect 
of legal liability, as to those m respect of matters of facts (1) “MTiere a defend 
ant «eeks to make use of statements which ha\o been put m evidence, and to 
treat them as admissions bj the plaintiff who put them m, it is competent for 
the plaintiff to show the real nature of the transaction to which they relate and 
to get nd of the effect of the apparent admissions (2) Even if an admission 
was made with a fraudulent purpose, the partj making it mav show what was 
the real state of facts (3) So where a trader, mtcnding to defraud his creditors 
delntred lus goods to a fnend, and made out an invoice to him and a receipt 
for the fictitious price, it was held open to him, when these documents were 
put in endence, in an action brought bj him to recover the goods from the pre- 
tended purchaser, to shew that the) were untrue (4) And a party claiming 
under another who has made admissions as to a transaction to which that 
other was a party, is at hberty to allege and prove that the admissions were 
made with a fraudulent purpose, and were not true, and to show the real nature 
of tht transaction (5) 

But though a mere admission is not legall) conclusive, the circumstances 
under, or the occasion upon which, it was made, or its formal and dehberate 
character, mav entitle it to the greatest weight and may reqmre verj strong 
and clear evidenco to rebut the inferences which mav i>o drawn from it (6) 
Although it mav be shown that the facts were different from what on a former 
occasion they were stated to be, and though it may be shown (if it were so) 
that a former statement is false, strong evidence may, under the particulai 
circumstances, be reqmted to prove that what the patties had deliberately 
asserted was altogether untrue (7) Sloieover, an admission, if of a sufficiently 


(1872) Iwhcre a defendant seeks to make 
use of statements ivLich liaie been put lO 
eudesce and ro treat tbem as adnussioss 
>} the plaintii! who put theov in it iS 
competent for the p1amti<7 to show the real 
nature of the transaction to which they 
relate and to get nd of the effect of the 
apparent admissions] See also Mussiiinol 
Vthrufoonetsa v Baboa Gndharee 19 
W R 118 (1873) in which the 

Priiy Council held that the fact of a 
party having admitted the execution of a 
deed in a former suit did cot prevent her 
from contesting the validity of the tran 
sactions evidenced thereby and showing 
that it was colourable and not real and 
see generally as to the ordinarily incondn 
sive character of admissions Sreenatk Nag 
V Mon Mohmee 6 W R 3S (1866) 

Gordon Stuart v BeejO} Cobind 8 W R 
291 (1867) Crtsli CUunder v Issur Chan 
dcr 12 \\ R 226 (1829) Mahomed 

flaneef v Mo.liur Ah 15 W R 280 
(1871) Shaikh Koii uroodeen v Shaikh 
Ma»ie 16 W R 220 (1871) Mussuiial 
Ushrufooncssa v Baboo Gndharee 19 W 
R 118 (1873) Bodh iS*i>TgA v Ganesh 

ehander Sen 19 W R 3S6 (1873) 

(1) Afuitm V Liddiard 12 Q B 925 
927 such a mistaken impression however 
will not exclude his admission though it 
will impair its weight as evidence against 
him Nev.lon v Belcher 1 R B 921, 


Taylor Ev ! 819 Roseoe N P £v 
62 1 Phillips & Arn 354 see Copt Lall 
V Chundreolee Bhuocjee 39 \V R 13 
(1873) as to admissions involving errone 
ous conclusions of law 

(2) Mtissumal Foeibibi v Coor Suriin 
18 \V R 485 (1872) 

(3) Ram Surun v Mussninat Pranpeary 
13 Moo I A S51 (1870) Srecnath Roy 
\ Bwdoo Beshinee 20 W R 112 (1873) 
Brojendra Coomar v CAoirntaii Dacca 
Mmicpahti 20 W R 223 224 (1873) 
Sreen utty Debta > Bimola Soondaree 21 
\\ R 4'*2 (1874) 

(4) Bou.es V Foster 27 L J Ex 262 

(5) Sreentdh Roy v Bindoo Bashmee 
20 W R 112 (1873) 

(6) Sooia* Btbee v Ackmiit Ah 14 B 

L R App 3 (1874) 21 W R 414 

Hnnsa- Kooer v Shco Gobind 24 W R 
431 432 (1875) Mahomed Haneef v 

Jlfo hur Ah IS W R 280 (1871) the 
value of an admission depends upon the 
circumstances under which it was made 
Roseoe N P Ev 62 R \ Simmonsto 
1 C & K 164 166 where it is a mere 
inference drawn from facts the admission 
fcoes no further than the facts proved 
Bulley V Bn/fey L R 9 Ch 739 and 
generally as to the weight to be attached 
to admissions v onlf 

( ) Sooian B bee v Ael mut Ah supra 
see last note and pest 
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grave character, may have the e0ect of shifting the onus of proof (1) “ Vs thi 
weight of an admission depends on the circumstances under which it was made 
these circumstances raav alwajs bo proved to impeach or enhance its credt 
bility Thus the admission (unless amounting to an estoppel) mar he shown 
bj the part} against whom it is tendered to be untrue or to have been made 
under a mistake of law or fact , or to havtj been uttered m ignorance levit} 
or an abnormal condition of mind On the other band, the weight of tht 
admission increases with the knowledge and deliberation of the speaker or 
the solemnity of the occasion on which it was made ”(2) As to admissions 
made “ without prejudice , ind admissions obtained under compulsion v 
ante, s 23 

(I) Forbes v Mir WaJioi erf S B L R I4S L R i4 I A 27 
529 540 (1870) 14 W R (PC) 28 (2) Phipson Ev 5th Ed 217 Best 

13 Moo 1 A 438 Chandra hi i tar v Cs li 529 530 Taylor Ev SS 854— 

Chat dri Narp It Sing P C (19061 29 A S6i K p Ev 62 




STATEMENTS BY PERSONS MHO’CANNOT BE CALLED 
AS WITNESSES 


The provisions in the following section constitute further exceptions to Section 32 
the rule which excludes hearsay (1) As a general rule, oral evidence must be 
direct (2) The eight paragraphs of the following section may be regarded as 
exceptions to that general rule The purpose and reason of the hearsay rule is 
the hcv to the exceptions to it, which ate mainly based on two considerations 
a necessity for the evidence and a circumstantial guarantee of trustworthi 
ness (3) It mav he impossible, or it may cause unreasonable expense or delay 
to procure the attendance of a witness who if present before the Court, could 
gi\e direct evidence on the matter m question and it may also be that this 
witness has made a statement cither written or verbal vnth reference to 
such matter under such circumstances that the truth of this statement may 
reasonably be presumed In such a case the law as enacted b> section 32 
dispenses with direct oral evidence of the fact and with the safeguard for truth 
provided by cross examination and the sanction of an oath, the probability 
of the statement being true depending upon other safeguards which are men 
tioned in the following paragraphs (4) The truth of the declarations are 
deemed to he primd/acie guaranteed bv the special conditions of admissibility 
imposed An important difference between the law in India and m England 
IS that in the latter country this class of evidence can only he received where 
the author of the statement t« dead f5) The ground for its 'idmissibihty 
being the absence of an) better evidence the other conditions mentioned m 
the section under which, in India, such evidence is receivable aie consonant with 
reason and general convenience These conditions of admissibility apply to 
all the eight classes of evidence which it comprises It is for the Judge in his 
discretion to sa) whether the alleged expense and delay is such as justifies the 
admission of the evidence without insisting on the attendance of the luthor 
of the statement (0) The statement referrw to m all the eight paragraphs 
of section 32 are evidence against all the world unlike statements receivable 
under the sections relating to admissions, which may only bo proved as against 
the person who makes them or his representative in interest (7) But an ad 
mission may be proved by or on behalf of the person making it when it is of 
such a nature that, if the person making it were dead it would be relevant 
as between third persons under the thirty second section (8) 

The nature of the evidence in the case of depositions in former trials, and section 33 
the grounds upon which such evidence is receivable is considered in the Notee 
to section 33 post 

The general ground of adimssibiiity of the evidence mentioned m both 
sections 32 and 33 is that in the cases there m question no better evidence 
IS to be had (9) 


(1) See Slurla v Preccia L R S App 
Cas 639 fer Lord Blacltburo 

(2) S 60 post 

(3) WigTOore Lv { 1420 

(4) Field Ev 169 170 tb 6th Ed 
123 124 

(5) Steph Die Art 2S 


(6) Norton Ev 174 175 

(7) Ib 143 Field E% 6th Ed, 132, 
13 

(8) S 21 cl (1) «h ills (h) 

r) as to cess returns see Cess Act I\ 
B C) of 1880 

(9) Steph Introd, 165 
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is*to°cause ground of admissibility of “firing declarations,” as they are called 

}f death is said to rest, jlrstVj on neressi<y(l), the injured person, who is ^ncrally the 
(b 32, cl ’ >1^1 ft ,1 . 1 .. . 

t). . . 


instance known a statement made by a person, who did not expect to liic mam 
hours, turn out to be wholl} and uttcrij untrue (4) According to English bw 
It IS the impression of impcmfinj death, and not the rapid succession of death 
in point of fact, which renders the testimoni admissible, but it is still doubtful 
what is meant bi ” imiiending ” From the Enulish cases the true principle 
would seem to be that the Judge must bo satishecl that the erjicctation of death 
IS so immediate as to gne to the dtclaration a solemmtv sulhcient to dispense 
with those sanctions necessary to ensure the puntj of ei idenco m other cases (5) 
But in so far as it is not necessary under this Act that the declaration should 
have been made under expectation of death(O), the first named ground appears 
to bo more properly that on which this kind of eiidence is receivable Wlien, 
however, the statement has been so made, it will further have the sanction 
' f ' ' ' ' • cording 

■ and in 

ero it 13 
i being 

pven whore questions have been put (7) But the abovc*mentioned sanction 
has nothing to do with the nature of the crime or other act to n Inch the cndenco 
relates , it is just as existent in the case of declarations relating to the commis 
Sion of one offence as another Further, if this evidence be admitted on the 
ground of necessity, that necessit> is just as likel) to exist where the deceased 
person has been robbed, or raped, or assaulted, as wlicro ho or she has been 
murdered (8) And therefore under the Act the statement is admissible whatever 
may be the nature of the proceeding m which the cause of the death of the 
person, who made the statement, comes into question (v Three reasons 

have been given for restricting the application of this evidence to cases of 
homicide (a) the danger of penurj m fabricating declarations, the truth or 
falsehood of which it is impossible to ascertain , (h) the danger of lotting in 
incomplete statements, which, though true as fur as thev go, do not conatitute 
“ the whole truth , ” (c) the cxpcnenccd fact, that imphcit reliance cannot m 
all cases be placed on the declarations of a dj mg person , for his body may have 
surv ired the powers of his mind , or Lis recollection if his senses are not impaired, 
may not be perfect , or, for the sake of case, and to be rid of the importunitj 
' latever thej choose to sug 

lot been regarded by the 

.■ ' ... evidence in all cases other 

• mind when estimating the 
vngU to bo allowed to dvmg statements in particular case« (10) This kind 


(1) Tajlor, Er, } 716, Norton Ev. 
176, Roscoe, Cr E> , i6, Hth Ed 29, 30 
Thu ground seems not to have been ad 
milted m X V Bissontnjun Atookerjre, 
6 \V R Cr, 7S (1866) 

(2) Tailor, E^, SS 714 717 7I8 R r 
Ditioninjun ifookerjee, supra . In the 
matter of Sheik Tenoo 14 \V R Cr, 11 
13 (1871) see ohsers-ation of Eyre L. C 
13 iti V Uoodeoek I Lea, 502 cited 
in the last mentioned case at p 13 and to 
hield Ev 6ih Ed, 124 Anderson B, in 
Ashtons tiie 2 Lew Cr 147, Wismore 


Ev I 1438 

(3) Whitle) Stokes ii 841 

(4) Field T.\ 6th Fd 127. 128 

(5) Ta>lor Es S 718 

(6) s post s 32 cl (1) Cornmentan 

(7) Ta>lor 1 714, /? s MuehtU ( 18 ’ 2 ) 
17 Co< 503 R > Smith (1901) 65 J 
P, 426 lutsee/? \ irhilmorsh Oi'») 
62 J r 6S0 

(8) R ^ Dissorunjun \lookerfee supra 
76 

(9) Tailor n I 716 

(10) Field. Ev 6th Ed, 125 
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o! evidence has been found to be on the whole useful and necessary, but the 
caution with which it should be received has often been commented upon 
It will often happen that the particulars of the violence to which the deceased 
has spohen were likely to have occurred under circumstances of confusion 
and surpn«e calculated to prevent their being accurately observed The 
consequences also of the violence may occasion an injury to the mind, and an 
indistinctness of memory as to the particular transaction The deceased may 
have stated his inferences from facts, concenung which he may have drawn a 
wrong conclusion, or he may have omitted important particulars, from not 
having bis attention called to them Such evidence, therefore, is liable to be 
very incomplete He may naturally, also, be disposed to give a partial 
account of the occurrence, although possibly not influenced by animosity or 
ill will But it cannot bo concealed that ammosity, and resentment are not 
nnhkelv to be felt m such a situation (I) Such considerations show the neces- 
sity of caution in receiving impressions from accounts given by persons m a 
dpng state , especially when it is considered that they cannot be subjected to 
the process of cross examination, and the security afforded by the terror of 
pumvhraent and the penalties for perjurj cannot exist m this case Further 
the remarks before made on verbal statements which have been heard and 
reported by witno'^ses apply equally to dying declarations , namely, that they 
are liable to be misunderstood and misieported, from inattention, from mis- 
understanding or from infirmity of memory (2) kVhoro the declaration of a 
] ' 'as made on the 13th 

! year, and there was 

1 . • >r accelerated by the 

wounds Tcceiv ed at the dacoity, or that it was the transaction which resulted 
in his death, it was held that bis declaration ought not to have been admitted 
in evidence ”(3) 

The English rule as to the admissibility of these statements is subject to Statements 
several restrictions which, ’ * post) * 

The considerations which pecics business 

of evidence have been sau . ^ ice of (s 32, cl 

all suspicion of sinister motives a fair presurajption arises that entries made 


likely to bring clerks into disgrace with their employers , that, as most entries 
made m the course of business are subject to the inspection of several persona, 
an error would be exposed to speedy discovery , and that, as the facts to which 
they relate are generally known but to few persons, a relaxation of the strict 
rules of evidence in favour of such entnes may often prove conv enient if not 
necessary, for the due investigation of truth (4) 

The ground of reception of such statements is the presumption that what Statements 
a man states against ins interest is probably true Self interest is a sufficient 
security against wilful nus statement mistake of fact, or want of information on (s 32, cl 
the part of the declarant The place of the tests of oath and cross examination 3 ) 

IS m some measure supplied b\ the ciicurostances of the declarant and the 


<1) Roscoe Cr Ev 13th Ed 33 34 
PhiU & Arn Ev 251 sec Taylor Ev I 
722 falsehood and the passion of revenge 
must also be guarded against and Ibis 
more especially in Ind a see remarks in 
Field Ev 6th Ed 127 128 VVhitley 

Stokes 11 841 cited fluff 


(2) Roscoe Cr Ev tb 1 Phill & Am 

xb 

(3} R V Rtt^ra Fakergffa 2 Bom L 
R 331 (19001 

(4) Taylor Ev § 697 W ills Ev , 
’nd Ed 181 Phipson Ev 5th Ed 271 , 
Hope \ Hofc (1893) W N. 20 C A. 
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character of his statement Lastly, the inconveniences that would result from 
the exclusion of this land of ovidenco are considered to be greater, m general 
than any which are hkclv to be expenenced from its admission (1) The third 
clause of section 32 extends the rule as accepted in English Courts For, while 
in the latter the interest imohcd must bo pecunnn or propnetary, no other 
kind being sufScient(2) under the Indian Act the statement is adimssible when, 
if true, it would expose or would haie exposed, the declarant to a cnminal 
prosecution or to a suit for damages (s post) It mav well be thought that a 
declaration by which a man makes himself liable to a criminal prosecution or 
pa}ment of damages, offers as good a guarantee for its truthfulness ns one 
Bimplv against his pecumari or proprietary interest (3) Though the ground of 
admissibility of this kind of evidence is the improhabilits that a party would 
fal«ely make a declaration to fix htinscif with liabilitv, j et ca«!e3 niai he put 
where his doing so would be an advantage to him (4) 

Matters of The admissibility of heirsav evidence respecting such matters, is said to 
public and jgst mamlv on the following grounds “ That the origin of the rights claimed 
Pn^erMt usually of so ancient a date, and the rights themselves are of so undefined 

(B 32. cl and general a character that direct proof of their existence and nature can 
seldom be obtained, and ought not to ^ required that m matters in which the 
conunumtj are interested all persons must bo deemed conversant, that, as 
common rights arc naturally talked of m public and as tlie nature of such 
rights excludes the probabUitj of individual bias what is dropped m conver 
sation respecting them tna} be presumed to be true , that the general interest 
which belongs to the subject would lead to immediate contradiction from 
others, i! the statements proved were false tliat reputation can hardlv exist 
without the concurrence of raan> parties unconnected with each other, who 
are all alike interested m investigating the subject that such concurrence fur 
mshes strong presumptive evidence of truth , and that it is this prcvailisg 
current of assertion which is reported to as evidence for to this ever; member 
of the community is supposed to be pnvy and to contribute his shart {6) The 
term " interest " hero does not mean that which is interesting from gratifpng 
curiosit), or a love of information or amusement , but that in which a cla<s of 
the communitj have a pecumarv interest, or some interest bj which their legal 
nghts or liabilities arc affected (G) But bearxav is not evidence of matters 
of mens private interest , for respecting these direct proof may bo given, and 
no trustworthy reputation is likely to arise (7) But althouch a private interest 


(1) Taylor Ev { 668 Best Cv $ 
500 Phjpson Ev »b 5Vh V.A. 262 \\»«s 

2nd Ed 184 ^\lgmorc £v { I4S7 
the attention and care ordinarily gnen 
by men to concerns in nhich their interests 
are invohed are supposed to be a sufficient 
guarantee against inaccuracy It is 
howescf easy to concene cases that 

of V heedless spendthrift heir who has 
just succeeded to an inheritance in nhicli 
these guarantees would be of I ttle value 
This IS however a point concerned not 
with the admissit lilt) but v itb the weght 
of the evidence Field Ev 6lh Ed 
133 and tec note fail 

(2) Sustex Pccrase Cate 11 C & F 
103 114 evpiained and acted upon in 
Dtttti \ Lloyd 1 C & Kir 276. Illutlra 
tien (f) IS pvrtieutarly pointed to this case 
and indicates the departure in this Act 
from the Fnslish rule 

(3) Norton Ev 184 

(41 Best Fv^ g 500, ej the accounts 


of the receiver or steward of an estate 
have through neglect or worse got into * 
state of derangeTcnl which it is desirable 
to conceal from his cmplojcr and one 
very obvious waj of setting the balanee 
straight IS falsely charging himself « 
having received money from a pafUcalif 
person Ib 

(5) Tavlor Ev § 60S and cues ibefe 
cited R V Bedfordshire 4 E 1 B 542 
Starfcie h\ 4th Fd 43 50 186 190 

(6> R \ Bedfordshire supra frr Lord 
Campbell 

(7) Ib anl see fer Lord Keynyon m 
Morettvo/ V Hood 14 East 
Norton Ev IRs In B rrta » Sfsrle i 
M i '1 690 Bayley ; mclififs ru’e 

thus I lake It thie where the ie»J^ 
pull c right IV usevl it does not mean pu^ 
lie in the literal sense Imt is tymoor" 
ous with genenl that is what concern* 
a mullitule of persons Cresley 
303 
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should be involved •with a matter of public interest, the reputation respecting 
rights and habihties affecting clas'ies of the community cannot be excluded 
or this relaxation of the rule against the admission of hearsay evidence would 
often be found unavailing (1) Endence of this description is frequently included 
under the general term “ reputation *’(2) Strictly speaking, “ general reputa- 
tion ” IS the general result or conclusion formed by society as to any public 
fact or ■ *’ ’ f <’ ‘ •■ ' • ’ • . ' ^ ^ ^ 

membe 

such g< . ■ 

ha\e posses'sed a knowledge on the subject derived either from their own 
observation or the information of others (3) 

Section 32 in its fifth and sixth clauses dealswith ‘ 
which are usually treated bv English text-wntors u 
matter of pedigree and is in some respects more ex' 

from, the Engbsh rule on the same subject (v post) The grounds upon which els 6)”’ 
this class of statements is received ate — neccssitj —such inquiries generally 
involving remote facts of family history knovm to but fow, and incapable of 
direct proof , and — the special means of knowledge which are possessed by the 
declarant (4) 

As to statements in documents relating to a transaction by which any statements 
right or custom was created, claimed or the like , see post, and the thirteenth in document 
section, ante relating to 

transaction 
by which 
any right or 
custom was 
created 
claimed and 
the like 

As to statements made by a number of persons, and expressing feelings or statements 
impressions (v poH) m^ber^of 

persons and 
expressing 
feelings or 
impressions 


Before statements or depositions under section 32 or 33 are admissible, it Burden of 
RiU'st be sho-wn that the circumstances and conditions mentioned and imposed 
bv those sections exist , as that the person who made the statements sought corrobora- 
to be proved is dead, or cannot be found, or the like The burden of proving tlon 
this IS on the person who wishes to give the evidence (5) If the terms of a 
deposition made by a person since deceased are such that it does not come 
within the provisions of these sections it will not be admissible otherwise, for 
instance under section 11 (6) Whenever any statement relevant under section 
32 or 33 is proved, all matters may be proved either in order to contradict or 
corroborate it, or m order to impeach or confirm the credit of the person by 
whom it was made, which might have been proved if that person had been called 
as a witness and had demed upon cross exaimnation the truth of the matter 
suggested (7) 


(11 W V Bedfordshire supra 

(2) Starkie Ev 4th Ed 43 el teq 
186n see as to the difference hetween 
reputation of a fact and evidence of a fact 
3/oiWji \ Dans 11 Price 167 arguendo 

(3) Starkie Ev 43 44 

<4) See Tailor Ev ? 63 Phips-'n 


l-v 5th Ed 291 Gresley Ev 319, and 
post 

(5) S 104 post 

(6) Bela Rant v ilal abir Singh, A C 

(1912) 34 A 341 

(7) S 158 post see further as to proof, 
the Commentary to ss 32, 33 pnsi 
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Cases Id 
which 
statement 
of relevant 
fact by 
person wht 
is dead or 
cannot be 
found, etc 
Is relevant. 


When It 
relates to 
cause of 
death 


32 Statements, written or verbal(I), of relevant fact 
made by a person who is dead, or who cannot be found, or wh 
has become incapable of giving evidence, or whoso attendanc 
cannot be procured witliout an amount of delay or eypens 
which, under the circumstances of the case, appeals to th 
Court unreasonable, are themselves relevant facts in th 
following cases- — 

(1) When the statement is made by a person as to th 
cause of his death, or as to any of the circumstances of the trans 
action which resulted in his death, in cases in which the causi 
of that person’s death comes into question 


Or Is made 
In course of 
business 


Such statements are relevant whether the person w-ho mad* 
them was or was not, at the time when they were made, undei 
expectation of death, and whatever may be the nature of th( 
' proceeding in which the cause of Ins death comes into question (2^ 


(2) When the statement was made b} such person in th( 
[ordinary couise of busiiicss(3), and in particular when it coir 
Ifiists of' any entry or memorandum made bj him in books kepi 
tjn the ordinary course of business, or jn the discharge of pro- 
fessional duty, or of an acknowledgment .written or signed h>' 
him of the receipt of money, goods, securities or property of anv 
I'Jnnd, or of a document used in commerce written or signed b}’ 
|him, or of the date of a letter or otlier document usually dated, 
wntten or signed by him (4) 


Or against 
Interest or 
makers 


Or pi\c3 
oplmoQ as I 
W v'iblla 
right or 
custom, or 
matters of 
ceneral In- 
terest 


(3) When the statement is against the pecuniary or pro- 
prietary interest of the person making it, or when, if true, it would 
expose him or would have exposed him to a criminal prosecution 
or to a suit for damages (5) 

I (4) When the statement gives the opinion of any such 

• ■’ • • ' . ’’ ’ or matter 

■ ■ • • ■ ■ Inch, if It 

' ■ . . • . \ . ■ then such 

jstatement was made before any controversy ns to such right, 
[custom or matter had arisen (6) 


Or relates 
to existeoci 
of relatloD- 
sbJp 


(5) When the statement relates to tlio existence of nii) 
relationship by blood, marriage or adoption between persons as 
to whose relationship by blood, marriage or adoption tlie person 


' ( 1 > As to the meaninR of Ihw CTpre* 

«ion (r« Chandra Wd/Zi % Ni/madhmb 
Ohallachar/ee, 26 C 316, » c., 3 C W 
V 88 (1898), and {•oit A reply made 
ly siKns by a perron unable to apealc in 
answer to a ooestion put to bim taken 
loReihcT with the question amount* to a 
verbal itatenient Cmf^rpr \ ^o</AiK-A«r«ii 
49 C- 6C0 O L" f y Abdnttah 2 A, 


(3) m (a) 

(3) As to the meanio? of ordiwry 
c*ur*e of business see Wmyoa-tf > Bhar 
moffa 23 n. 63 (189?) 

U) Whs (h). (q). (d) (g) fh) Ol- 


s 21. i/// (b) (e) 
(5) Ills (e). (f) 
{«• III (i) 
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s. 32,1 


f making the statement had special means of knowledge, and when 
I the statement was made before tiie question in dispute was 
raised. (1) 

(C) When tlie statement relates to the existence of any rela- 
tionship by blood, marriage or adoption between persons deceased, 
and is made in any will or deed relating to the affairs of the: 
family to which any such deceased person belonged, or in any 
family pedigree, or upon any tombstone, family portrait or othei’i 
thing on which such statements are usually made, and when 
such statement was made before the question in dispute was. 
raised.{2) 


Oc Is made 
in Mill or 
deed relat- 
ing to fami- 
ly affairs 


(7) When the statement is contained in any deed, will or 
other document which relates to .any such transaction as is 
mentioned in section 13, clause (a) (3) 


Or In 

document 

relating to 

transaction 

mentioned 

in S 13, cl 

(a) 


(8) When the statement wasma le by a number of persons, Or is made 
and expressed feelings oi impressions on their part relevant to'p^r8o®nnli(j 
the matter in question (4) f^ungl” 

relevant to 

lUM^n^ to 

(n) Tbe question is, nbetber A nss murdered hy B . or A died of injuries received ui a 
transaction in tbe course of which she was r-wished 
Tbe question is, whether ebe was ravished by B or 

The question is, whether ,4 was Lilted by it under such circumMances that a suit would 
lie agam« B hy A's widow 

Stitements made by A as to the csu«e of his or her death, referring respectively to 
tbe murder, the rape, and the actionable wnrong under consideration, arc relevant 
facts (S) 

(6) The question is, as to the date of 4 a birth 
An entry in the diary of a dcce-ased sDigeon. regularly hept in the course of business, 
stating that, on a given day, he atlendcil A’a mother and delivered her of a son, 

IS a relevant fact (6) 

(e) The question is, whether A was in Calcnlta on a given day 
A statement m the diary of a decease*] solicitor, ivguUrly kept in the course of business, 
that, on a given day, tbe solicitor attended A at a place mentioned, m Oilcutta, 
for the purpose of conferring with him opon specified business is » relevant fact (C) 
id) The question is, whether a ship sailed from Bombay harbour on o given tia\ 

A letter written by a deceased member of a merchant « firm, by which she w is ebar 
tercd, to tbew coiiespondents m London to whom the cargo was consigned, 
stating that the ship sailed on a given day from Bombay harbour i® a relevant 
fact (6) 


(1) Ills (k) (/i (mi (4) III (n) v pest 

(2) Ills (k) (1) (m) <51 S 32 cl <I) 

(3) See s 13 o»tc v 
dause (7) 


post notes •- 


314 


STATEMFNT m PEHSONS ^0T ^VITVFSSES 


[& 32. 


{«) Jho queition », whether rent wm iwid to 1 for certain land 

\ letter from A's deccA»c»l agent to A, tint he Iiab rcccnetl the rent on /I « 

account and held it at IV orders « a reJerant /^ct (1) 

(/) The question is, whether d and H were legallv marriwl 
The statement of a deeeasesl clenoman that he niarned them uniler such circum 
stances that the celebration «oultI be a crime is relevant (11 
fj) Tho question IS, whether •! a person who c innot he fmnd wrote a Ictteron a eertam 
di) 

Tho fact that a letter wntten bj* him u dited on that da} h lelevantfS) 

(A) Tlie question is, what nas the ciu«e of the svreek of a ship 

A protest made hj the ciptnin, whoso attendance ennnot Lo pn*cunil is a releiant 
lict (2) 

(i) Tho question i-s, whether a psen mad u a public w la 
A statement by d, a deceased he idm in of the villige that the road was public, » a 
relevant fact (3) 


()) Hic question IS, ivhat was the pnecof gram on Acertnin di} in a particmirmarkct 
\ statement of tho price made bt n deceased banaa m the onhmry c ntrse of h« 
busmeas, ts a rclevnnt fact 


(f) The question u, whether A. who is dead, was the fitlier of H 
A statement bv A that D was hu s >n, is a retemnt f ict (4) 

(t) The question u, what wi$ the dite of tho birth of A 
A letter from AV deceased fither to a fnend announeinp the birth of A on » cireo 
day, IS ft relevant fact (5) 

(m) Tho question Ls, whether and wlien A and U were married 
An entry m a metnorandum book by C, tho deceased father of D of bis diugliters 
m image with A on a given date is a relevant f ict (5) 


(n) 1 sues B for a libel expresaed in a printcil eaneiturc exposed m a shop windwr 
Tho question U ns to the simiLirit^ of the cnneatiire nnd its libellous ehanicter 
Tlio remarks of a crowd of spectators on these points mat be proved (Uj 


Principle. — Tlio general ground ol adraissibilitj of tlio e\itlonre mentioned 
m this section is that in the cases there in question no better evidcnco is to 
ho had (7) As to the further and particular grounds on whicli each of the 
soteral classes of c'ldencc mentioned arc admitted, see Introduction, anlf, and 


Note, post 

». 3 (‘‘Brlriwnl’ ) 

a. 3 ("Fuel’} 

I, 3 (“ EriJenfe.' ) 

t. 3 (“Court") 

%. 8 ("iXxumenl’ ) 

B. 118 {irAa»/wyf<d*/y) 
t. 163 {WM matters tnft^btprovf I tnroitnec 
tton ictiK prored slalemeni releront 
vnder a 32 ) 


104 {HunJtti oj proryxg Jift If fottd 

m »nAfe tuhnft admi*sMe) 

38 (/Jelefnncyo/ dejsMi/io la ) 

80 (Frejum/Jlwa as tod ,eui tents prvJufd 

asrreardoj ettdenee) 

114. •» (f) {,1'rtsumpUon as t. <v«r.r ff 
l/usiHesf ) 

8 if/* fj) (k) {FtxnpUtalJytngM'i 
rnttonj ) 


(1) •' 32 cl (J) 

(2) S 32 el (2) 

(3) S 32 el (4) 

(4) S 32 civ (S) & (6) 


(5) S 32 els (S) X. (61 

(6) 't 32 cl (8) 

(7) ‘tieph Introd |65 
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S. 32.] STATEMENT BY PERSONS NOT WITNESSES. 

8 21, cl (I).iIIj (b), (c) {Proof cf arfmi«*ton 8S 13. 48 {P«6l«c and general eustomj or 
6y, or on beSalf of, person rtghls) 

it.) s 42 {Judgments relating h malUrs of a 

K 90 ( 4iicien{tfoeinHcnt» ) public rwiiire ) 

9S 47. 67 {Proof of handicriting ) s 65. cl (d) (5<co»itfarj/ eiiilcncc ) 

a. SO (OpimoftOH relilionthipuien reJ^canl ) 

Dying Detlarations — Steiili Hig , Art 26 Wigmore, E\ , §| 1430 — 1452 , Tailor, 

1 V . 5I7U—7J2 .3 Russ .Cr.3j4— 362. Boat. Ev. 1505. Phipson.Ev. 5th Ed. 209— 304 , 

Roscoe, I r Ev . 13th Ed 29—34 Poxrell. Ev , 0th Fd SI— 88 . IVilJs, Ev , 2nd Ed. 193—198 
Field, Ev , Cth Ed. 124 — 12S , Norton, Ev . 17^—177 Deelarattons in the course of bufmess t 
— Steph Dig. 4rt 27. Tnl.r E\ . § 007—713 Best Ev . § 501 Roacoe, N P Fv * 

GO— 62 Wumore, Er §51517— 1561 Pftwcll, Ev 9th Ed 316—323 Smith L C Note 
to Price V Forrinjton , Whorton Ev 238 — 257 , Phipson, Ev , 5th Ed 271 — 278 , V\ ills, 

E^ , 2Qd Ed 178 — 183 Field Ev , bth Eil 12S — 131 , Norton, Ev , 177 — 179 Deelara 
Ii07i« iiitcrcii — Steph Dig \rt 28 Wigmoic Ev . §1 14'53 — 1477, Taylor, Ev , 

§5 OGS — g 90 Phipson, Ev , oth Ed 262 — 270 , Best, E\ , 1 50 , Kosooe, N P Ev , 55 — 59 , 

Smith 1. C Note to lUgham v Riiguay . Powell Ev , 9th Ed 366—316 , W harton, Ev . 

226 — 23" Will' Ev , 2nd Fd 184 — 194. Act IK of 1908 (Linutntion), « 20, Fiell, Ev» 

Cth Ed. 131 — 130, Norton. Ev 179 — 181. DeetaraUons «m to public rights — Steph Dig, 

Art 30 Tavlor, Ev |§60T~6Jl, Best, Ev. | 407. Pbipson, Ev , 6th Ed 279—290, 

Wigmore. Ev , § 1363 . Roscnc, N P Ev . 48—61 . Powell, Ev , 9th Ed 338—349 , WiDs, 

Ev, 2nd Ei 221—234. Field, F.v . 6th Ed. 136— 133 , Norton. Ev, 184—188 Declaru 
lions as lo relalionjAip — Steph Dig, Art 31 . Wigmore. Ev , 1489— 1510 , Taylor, 

Ev II 635— C37, Best, Ev . J 498 . Phipsoii, Ev , 3th Ed. 291—293 . Wills, Ev . 2od Ed 
211—220, Roscoe, N P Ev , 44 — 48, HabhacK’s Ev ©f Succession, 61S — 711 , Wharton, 

Ev . IS 201—223 , Powell, Er , Oth Ed. 349—357 . Field, Ev . 6th Ed. 139—143 . Norton, 

Ev. 183—180 Slalsnsnls in <ioCK«*nf» relnimj to (nUMaclion mcnlionei »« s 13 .—Field, 

Ev, 6th Ed 143, Nortoo, Ev, 190 — 192 Stotemenls by a number of persons expressing 
fuhnjs or impressions — Field, Ev , Cth Ed 144, 143 , Norton, Ev 102—103 . cases cited 

COMMENTARY. 

The word “ person must not be read js “ persons ” If a statement, “ Person 
written or verbal, is made b) several persons, and one or some of them is or are 
dead, and one or others is or are alive, the statement of the deceased person or 
persons is admissible under this section notwithstanding that the other person 
or persons who aUo made the statement is or are alive In such a case the state* 
ment is not one statement, but each person making the statement must be taken 
Inliave made the statement lor himseM or herself, and if any one of the makers 
of the statement is dead, the statement made bv that person is admissible 
under this section if it comes under one or other of its clauses, being thus the 
statement of a person who is dead It may in such a case however bo 
for legitimate comment that the statement of the deceased person m 
receiN ed with caution, if the party tendenng it has not unthout proper 
called the author or authors of the statement still living to depose to its a 
but the matter cannot be placed higher than that (1) 

The conditions ujion which the statement may bo tendered are the ead 


(J) Chandra Noth v Kihnod 
charjee, 76 C , 236 , s c 3 


III 

J 
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STATEMENT AS TO CAUSE OF DEATH 


[S. 32, Cl. 1. 


Committee to be inadmissible in e\idence as statements of a deceased person 
It was attempted to distinguish the case on the ground that the defendant had 
himself (after the person whose statements were filed was dead) filed certain 
other statements of this same man As to this the Pnvj Council observed 
“ But those documents, which were doubtless filed m case the respondent’s 
(plaintiff s) documents should be admitted, are not ondence, and their pro 
duction by the appellant (defendant) cannot be held to compel the Court to 
depart from the rules of eiidence m the decision of the case ’(1) M’here the 
document can be brought under this section by proof of the death of the person 
who prepared it or other facts contemplated by this section, it can be used 
not only as corroborative but as independent evidence (2) This section has 
no application to the case of a witness who has been fully examined and cross 
examined, but who happens to die before the termination of the suit In such 
a ca'e it is not open to cither party to apply under this section for the admission 
of the previous statement made by the witness (3) 

Incapable «ection 33, post 

of m\mg 
evidence 

Delay or See A^ofas to «ection 33, post 
expense ’ 

FIRST CLAUSE 

The first clause is widely different from the English law upon the subject 
as m cause djnng declarations,” according to which, (a) this description of evidence is 
of death admissible in no ciitl case and in criminal cases only m the smelo instance of 
homicide that is, murder or manslaughter where the death of the deceased is 
the subject of the charge and the circumstances of the death are the subject of 
the dying declaration (4) On the other band under this Act the statement is 
relevant uhaieter ma'j he the natuu of the proceeding in which the cause of (he 
death of the person who made the statement comes into question (5) ^nd 
further, (6) according to English law certain conditions are required to have 
existed at the time of declaration, vis it is neces«arv that the declarant should 
have been in actual danger of death that he should have been aicare of his 
danger and have abandoned all hopo of recovery and that death should hate 
ensued (6) The existence of the last condition la of course as necessary under 


person icJio made it uas or uas not alike time uhentt uas made, under expectation 
of death (7) Therefore, whether tho declarant was or was not in actual danger 


(l) Jagatpal Smgh v Jogeshar Bagsh 
25 A 143 (igOZ) 

(21 chantler Rat v K a task Belart 4 
Pat L W 213 sc 44 I C 42^ 

(3) Sahdeo Naro n Dec v Ktuum 
Kiin’in 46 I C 929 

Taylor Zs 55 7^14 716 fhas in a 
Inal for robbery the djing declaration of 
the party robbed has been rejected, and 
where a prisoner was indicted for ad 
in\n\5tenng drugs to a woman with intent 
to procure abortion her statements in 
extremis were held to be inidmissiUe th 
5 7IS Roscoe Cr Ev I2lh Ed 28 
3 Russ Cf 354 362 

(S) S 32 d (1) Illustration (at gives 
an example of a civil as well as of a criini 


nal case and as an example of the latter 
a charge of rape Even under the pit 
MO IS law as contained in S 371 of Act 
\\V of 18C1 and s 29 Act 11 of 15=3 
It was held tl at the rule of English law 
restricting the ad'tussion of this evidence 
to cases of homicide had no application in 
India and that the dying declaration of 
a deceased person was admiss tie in 
dence on a charge of rape E v UiJSO 
nnjiii Mookefice 6 \V R,, Cr 75 (1866) 
Field Ev I7I Norton Ev 175 

(6) Taylor Ev § 718 Roscoe Cr 
E\ 12th Ed 28 31 3 Russ Cr 354-362 

(7) S 32 cl (1) R V DcgiimW 
Tfiakocr l9 W R Cr 44 (1873). /? v 
BJrflijnden 6 C L R 278 (1880) 
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if dcith and knew or did not know himself to be in such danger, are considera- 
lons which will no longer affect the admisstbilUy of this kind of evidence in 
ndia But these considerations ought not to be laid aside in estimating the 
reight to he allowed to the cMdence in particular cases (1) Of course before 
he statement can he admitted under this section the declarant must have died 
Vhere a person making a d\iiig declaration chances to live, his statement 
annot be admitted m ev idencc as a dving declaration though it may be rched 
in under s 157 to corroborite the testimony of the complainant when examined 
n the case (2) 

The statement must be as to the caus© of the declarant’s death or as to any Subject 
)f the circumstances of the transaction which re-,iilted in his dcath(3) that is 
he cfiiise and circunisfance^ of the death and not previous or subsequent trSns tion 
ictions(4) such independent transactions being excluded as not falling withm 
be principle of necessity on which such e\ idence is receiv ed (5) Nor must they 
nclude matter inadmissible from tho mouth of a witness — eg hearsay or 
3pimon(6) and whatever the declaration mav be it must be complete in itself , 
for, if the dvang man appears to have intended to qualifv it bv other statements 
ivhich he is prev entod hv any cause from making it will not be received (7) 

The person whose declaration is thus admitted is considered as standing Competency 
in'the same situation as if he were sworn as a witness It follows therefore, and credl 
that when the declarant if hvmg would havo been incompetent to testify by 
reason of imbecility of mind or tender age his dying declarations are madmis 
8*hle (8) And his credibility may be impeached or confirmed m the same 
manner as that of a witness (9) In a trial for dacoity the statement of a de 
ceased person ought not to be admitted m evidence m tbe absence of evidence 
to show that his death was caused or accelerated by the wounds received at the 
dacoitv, or that the dacoity was the transaction which resulted in his death (10) 

As to the weight which should be attached to this kind of testimony, and the 
caution with which it should be received, v ante p 303 

Tbe declarations mav be oral or wntten (11) A person was tried for the porm ot 
murder of one D The deceased had been questioned by a Police officer, a statement 


(1) FieJd Ev toe nf Nortan Ev 
17» Under tbe law wh ch \va» tn force 
prior to this Act (a 371 ^et XXV of 
1861^ a 29 Act n of 1855 and uhich 
vMth one modification relatini; to the enter 
tainment by the deceaaed of hopes of re 
co\er> was similar in this respect to the 
English law it was held that before a 
d>ing declaration could be received in 
evidence it must be distinctly found that 
the declarant knew or believed at the time 
he made the declaration that he was 
dying or likely to die In the matter of 
Slle^kI, Tenoo IS W R Cr 11 (1871) 

R \ B ssoTuniun Mooheriee 6 W R 
Cr "5 76 (1886) R v S>ngh 

9 \\ R Cr 2 (1868) as to the English 
rule see R v Closler 16 Co-v 471 (1888> 
in which the result of the case law s 
stated and R \ hhtchcH 17 Cox 503 
(1892) and text 1 ooks cited supra 

(■’)/? v Rana Suilu 4 Bom L R 
434 (1902) 

(3) S 32 cl (1) Steph Dig Art 

26 

(4) R V Mead 2 B & C 605 R y 
Htnd 8 Cox 300 R \ Murton 3 I L 
F 492 Steph Dig Art 20 Khana v 
R 67 P L R 2 Cr L J 237 


(5 Phipson E\ 5th Ed 300 301 su 
also in America the declarations are 
restricted to tbe res gestee and cases 
there cited 

(6) Taylor Ev I 720 citing R v 
Sellers Carr C L 233 Phipson Ev Sth 
Ed 300 301 citing 1 Greenleaf s 159 
note («) 

(7) Tajlor Ev S 721 

(81 R \ Ptke 3 C & P 598 V 
Dru i land 1 Lea C C 338 R v 
Perkins 9 C & P 29s TajIor Ev I 
717 Field Ev toe ctl Norton Ev 175 
see s 118 Post 

(9) S 158 post Steph Dig Art 135 
This rule is also established in America 
Thus previous consistent statements by the 
deceased not made under the fear of death 
were admitted for this purpose ( Felder v 
Stale 59 Am Rep 777 cited in Phipson 
Ev ) and dving declarations were allowed 
to be corroborated bj proof of prior consist 
eni statements though the latter were not 
admissible themselves as d>ing declarations 
(Sittie \ Blacbbnm 80 N C 474 cited 
in Best Ev p 4a I tcc also Roscoe Cr 
Ev 12th Ed 33 3 Russ Cr 361 

(10) R \ Ridra 25 Bom 45 (1900) 
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Record and 
proof of 
declaration 


"^lagistrate and a Surgeon , the deceased was unable to speak, but was conscious 
and able to make signs Evidence was offered and admitted to prove the 
questions put to 2), and the signs which she had made in answer to such 
’ > 1 -. » 1 T T as the questions 

s “ \erbal state 
he gestures may 
IS to the meaning 

of the gestures was not Sometimes declarations b\ dying person^ are made 
on oath , in which case, assuming them to be in the presence of the accused 
and otherwise formal, and that an opportuiutv for cross examination has been 
given they ate depositions The essence of a dynng declaration so called 
13 that it is not upon oath The lapse of time between the declarations and 
death is immaterial, and the presence of the accused at the mamng of the 
declaration is unnecessary But it cannot be used as a deposition unless taken 
in the presence of the accused intb all the usual formalities of a deposition 
and unless admissible within the terms of the following section (i J»s0{3) 
Though the declaration must in general narrate facts only, and not mere 
opimons (v ante), and must b-> confined to what is relevant to the issuc(4), 
it IS not necessary that the examination of the deceased should have been 
conducted after the manner of mtctrogitmg a witness m the cause though 
an) departure from this mode maj affect the Height of the declarations (5) 
Therefore m general it is no objection to their admissibibty that thev were 
made m answer to leading questionsffi) or obtained b\ earnest sohcitation (7) 
But where a statement readv written was brought by the father of the deceased 
to a Magistrate who accoringlj went to the deceased and interrogated her 
os to its accuracy paragraph bv paragraph it was rejected (8) A declaration 
13 not irixlevant merely because it was intended to be made as a deposition 
before a Magistrate but is irregular and inadimssiblo ai such (9) 

The right to offer the declaration m e\ idence is not restricted to the prose 
cutor, but It is equally admissible in favour of the accused (10) ^Vhen a Judge 
IS sitting with a jury, the admissibility of this evidence m any particular case w 
8 question to be decided by the Judge alone (1 1 ) Before the statement can be 


the provisions of the Cnminal Procedure Code (13) If this be done and the 
injured person die or become incapable of giving evidence at the Sessions tw 
depositions so taken will, subject to the provisions of the follovnng section be 
admissible in evidence without further proof (14) If the statement he not taken 


(1) E V 7 A 385 F B 

(1885) Bata v J? Punj Rec 1886 
p 2 cited in Henderson s Cr Pr Code 
So also m America it has been held that 
the declaration may be b> signs oj any 
other method of e'tpressgng thought Com 
V Casey II Cush 417 421 cited in Best 
Ev p 456 

(2) Chandrtta Ram Kolar v King 
Emperor 1 Pat 401 

(3) Norton Ev 175 176 Roscoe Cr 
Ev 12th Cd 32 if tEe evidence be mad 
m ssible under s 33 it may yet he admis 
sible under s 32 cl (1) R v Roeh a 
Mohato 7 C 42 (1881) 

(4) S 32 

(5) Taylor Ev } 720 

(6) R V Smtih 10 Cm 82. bot tee 


also R V Mtichelt 17 Co* 503 cited 
post 

(7) R V Fagent 7 C & P 238 E v 
Reason 1 Str 499 R v ll I tt orl'‘ ‘ 
F & F 382 

(8) R V Fif Bcrald Ir Cir Rep >‘'® 
169 cited in Taylor Ev i 720 vhere 
observat ons of Crampton J m the sa"* 


cause , 

(9) R V fVoodcoek 1 East P C 356 
Steph Dig Art 26 v post 

(101 R s Seatfe 1 M & Rob 551 

(11) Cr Pr Code s 298 Taylor Ev 
{{ 23o 24 Roseoc Cr E' 35 

(12) S 104 itiust (a) Post 

(13) Ch XXV Act V of 1894 set 
Field Ev he ctf 

(14) Field Ev he ett , 


I 33 80 pot* 
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down m tlie presence of the accused, and as a formal deposition, it will none 
the less be relevant under thi« section, but, before xt can be admitted in evidence, 
It mu«t be pro% ed to ha\ e been made bj the deceased it is not rendered ad 
missible without such proof because it was taken down by a magistrate The 
wnting made b% 'such Mnsistrate cannot bo admitted to pro\e tho statement 
of tho deceased without making it evidence in tho ordmarj wav bj calling the 
Magistrate who took down the declaration and heard it made If th Magis 
’’ ’ ’ ’ 1 . . 1 , cither speak to the words 

e writing made bv himself 
may speak to the writing 

itself as being an accurate reproduction of what the deceased had said m his 
presence (1) A dying declaration recorded in the absence of tbe accused and 
by a Magistrate other than the inquiring Magistrate is not admissible until it is 
proved by the recording officer (2) In this case what is admissible is tbe oral 
statement of the deceased and not the record of it, and such oral statement 
muit be proved by the person who recorded it and heard it made (3) A dying 
declaration made to a Police officer in the cour«e of an investigation may if 
reduced to writing, be signed by the person making it, and may be used as 
evidence agamst the accused(4), if such writing be properh proved bv tbe 
Police officer in whose presence it was signed, and the dedaration, which it 
embodies, was made \ petition of complaint and examination of complainant 
on oath admissible as dving declarations under this clause are not matters 
required to be reduced to the form of a document within the meaning of section 
91 so as to exclude oral evidence of their terms (5) The wntten record of a 
dying declaration not taken down in tbe presence of tbe accused is admissible 
when It is proved by a witness that the statements contained therein were, 
in his presence, recorded by a Magistrate and read over to the accused who 
admitted their correctness (C) \nd it has been held bv the Madras High 
Court that though tbe written record of a statement made to a Police officer 
in the course of an investigation is madmissible (under section 162 of the Cnminal 
Procedure Code) oral evidence of such statement (whether it had been taken 
down in writing or not) is admissible (7) “A declaration should be taken 
down in the exact words which the person who makes it uses in order that 
it may be possible from those words to arrive preciselv at what the person 
making the declaration meant Uhen a statement is not the tpsmuna lerla 
of the person making it, but is composed of a mixture of questions and answers, 
there are several objections open to its reception in evideuce, which it is desirable 
should not be open in cases m which the person has no opportunity of cross 
examination In the first place the questions may be leading questions, and 
in tbe condition of a person making a dying declaration there is always very 
great danger of leading questions being answered without their force and effect 
bemg freely comprehended In such circumstances the form of the declaration 


(1) R V Fata Aduji 11 Bom H C 
R 247 (1874) R V Samtruddin 8 C 
311 (1881) 10 C L R. 11 followed in 
R V Daalat Kungra (1902) 6 C W N 
921 and see as to proof of dying declara 
tion R V Mathura Thakur (1901) 6 C 
\V N 72 

(2) Ponchu Doj V R (1907) 34 C 
698 11 C W N 666 

(3) Cotvridas Namojudra \ R (1909) 
A C 36 C 665 

(4) See Cr Pr Code s 162 Field 
Ev 4th Ed 161 such a declaration is 
admissible not under s 162 of the Cr Pr 
Code which is a purely negati e provison 
but under the general law as embodied in 


s 32 cl (1) of the Evidence Act Tbe 
Code merely declares that that law shall 
not be affected by the fact that the declara 
tion was made to a Police off cer in the 
course of an investigation 

(5) Coandas Namasndra \ R \ C 
(1909) 36 C 66S referred to lO £» 

V Balaram Das 49 C 35S 

(6) Emperor \ Balaram Das 49 C 
358 

(7) Viilhnkuo arasaamt Pillai \ King 

r nperOT 3a M 397 (1912) Letters 

Patent appeal reviewing R \ \tJkcnla 
35 M 247 (I912I and see Famndra Kaih 
Benerjee v R 36 C 2S1 (190S), E»i 
peror v Hammaroddi, 39 B 58 (1915) 
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Statements 
made la the 
course ot 
business 


should be such that it would be possible to see what was the question and what 
was the answer, so as to discoier how much was suggested by the eTammmg 
Magistrate and how much was the production of the person making the state- 
ments ”(1) 

SECOND CLAUSE 


Statements made in the course of business, whether written or verbal, of 
relevant facts by a person who is dead, or who cannot be found, or who has 
become incapable of giving evidence, or whose attendance cannot be procured 
without an unreasonable amount of delay or expense, are themselves relevant 
Though the statement is admissible, whether it be verbal or wntten(2), the 
effect of the statement as to weight may be verj different m the two cases 
Tho words " and m particular” m this clause seem to point to the superior 
force of wntten over verbal statements (3) 

Illustrations (b), (c), (d), { 3 ), (/t), 0) refer to tins Clause as also Illustration 
(b) and (c) of section 21 , the Icadmg case in English law on the subject being 
that of Price v Tornngton (4) In this caso the plaintiff, who was a brewer, 
brought an action against the Earl of Tornngton for beer sold and delivered, 
and tho evidence given to charge the defendant was that the usual wav of the 
plaintiff 3 dealing was that the draymen came every mght to the clerk of the 
brow house, and gave him an account of the beer thev had dehvored out, which 
he set down m a book, kept for that purpose to which the draj men set their 
names, and that the dravman was dead but that this was his hand set to the 
book , and this was held good evidence of a deliverj , otherwise of the Bhoj> 
book it'elf singly, without more (6) Thus also where the plaintiff, a Mahom 
medan lady, sued for her deferred dower, as entrr as to the ainounfc of her 
dower entered in a register of mamaces kept bv the Mujialnd, since deceased, 
who celebrated the marnage was held to be admissible as evidence of the sum 
fixed, being an entrv kept m the discharge of professional duty vnthin the 
meaning of this section (6) In another case, a deed of conveyance which pur 
ported to bear the mark of the defeudant as vendor was tendered in evidence 
The defendant, however, demed that shi. had ever put her mark to it It was 
proved to be attested by a deed writer, who was dead, and it was manifestly 
all in his writing, incluamg the words descriptive of the markswoman The 

* i <* 1 . j j *he mark was that of the defendant, was held 

apparently on the ground that it had been 
irse of his business(7) The section mates 
particular mention of statements contained in business booIsfB), in receipt3{9), 
in documents used tn commerce, such as invoices, bills of lading, chatter parties, 
waybills(lO), and of statements by a person who cannot be called as a witness, 


(1) E V Mitehell 17 Cox C C 503 
507, per Ca\e J adding It appears to 
me, therefore that a statement taken down 
as this nas giving the substance of ques 
tions and answers cannot be said to be a 
declaration in such a sense as to make it 
admissible m evidence and that this 
document cannot be admitted upon that 
ground " 

(2) S 32 cl 2 ante, iH (;) Stapyl 
ton V Clough 2 E L B 933, Edte v 
Kingsford 14 C B 7S0, ^ V BuekUj 
13 Cox 293 

(3) Norton E\ 177 

(4) 1 Smith L C (9th ed ) 352 and 
notes Salkeld 285 , as to English rule 
w Tajlor Ev $9 697 713. Steph Dig, 
Art 27 Roscoe N P Ev 60 62 Best 


Ev S 501 Phipson Ev 5th Ed, 271, 
Wills E\ 2nd Ed 178 183 Powell Ev, 
9th Ed 316—323 ^ , 

(5) See also Doe v Turford 3 B & 

Ad 898 in which the earlier cases are 
cited and discussed . 

(6) Zakcri Begum \ Sak\na Begum 19 

C 689 (1892) 19 I A, 157 

(7) Abdulla Pant > Gannibai H ^ 
690 (1887) 

(8) musts, (b), (c) as to the adm s 
sibility and effect of entries in books 0 
account and official records whether * * 
maker is dead or not \ post ss ' 

(9) For some cases relating to daihiias 


see Field Ev , loc ctl „ 

(10) As to letters of adiice see K 
Tariiucharan Dey 9 B L R , APP » 
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made in th“ ordinarj cour<«o of business, cionsistin:; of the date of a letter or other 
document usuallj dated, written, or signed bj him(l) In a suit to reco\er 
loss sustained on the sale by the plaintiffs of goods consigned to them bj the 
defendants for sals bj their London firm account sales are good jmma facie 
evidence to pro\e the loss unless and until displaced by substantive evidence put 
forward b\ the defendants (2) It cannot, howeaer, be said that the execution 
of a mortgage-deed is an act done in the ordinary course of business (3) Kot- 
with«tauding the proMSions of section 21 and the present section, cess returns 
cannot, under section 95 of the Road Cess Act be used as evidence m favour 
of the person bj whom, or on behalf of whom, they are filed (1) Entries m 
accounts relevant onlv under section 31 arc not bj themselyes alone sufficient 
to charge any person with liability corroboration is reqmred But where 
accounts are releaant under this clause they are in law sufficient evidence m 
them'ches, and the law does not as in the case of accounts admissible onij 
under section 31, require corroboration Entries in accounts may m the same 
suit be relevant under both the sections and in that case the necessitj for 
corroboration does not apply (5) In the case cittdfC) it yvas held that a medical 
Certificate of testators soundness of mind made tuentj sis days after the 
execution of the will was admissible under tins clause, and was relevant but 
that a letter by the testator speaking of his relations yynth his wife in whose 
favour he subsequentiv made the will was not admissible Although zemindan 
papers cannot be admitted under section 34 as corroborative evidence, without 
independent evidence of the fact of collection at certain rates they can be 
Used as independent evidence if ther are relevant under this clause (7) The 
entries m the diary of a deceased chaubdar relating to birth and death are 
not admissible un<fer this clause, where from the evidence it appears that the 
entries yvere not made bj the chaukidar at all, as be yvas an illiterate person, 
but other persons who deposed that the) made the entries at the request 
of the chaukidar It was held that the entries were admissible cither under 
section 157 or section 169 or possibly under both (8) Under section S4 talab 
bab papers are not sufficient evidence to charge any person with liabilit) 
Talab baki papers mav be evidence under this clause , but before the) can be 
admitted a landlord must show that the person mabng the statement is dead 
and that the entries were made by him m the ordinary course of business (9) 


(1872) In tbis case the prisoner nas 
charged with forging for the purpose of 
cheating and using as genu ne a forged 
railway receipt for the purpose of obtain 
ing from a Railway Company certa n goods 
which had been entrusted to the Company 
to be carried from Delhi to Calcutta Tbe 
Stand\ng Counsel for the prosecution 
sought to prove the deli'ery of tbe goods 
to the Company by putting in a letter from 
the consigner at Delhi to his partner in 
Calcutta advising the despatch of tbe 
goods submitting that the letter was a 
document used in commerce written or 
signed by a person whose attendance 
could not be procured etc Tbe Court 
(Maepherson j ) refused to receive the 
evidence and intimated a doubt whether 
such a letter would under any circuin 
stances be receivable since it was beyond 
the instances specified in the section As 
to estimates see Han Chintaman v iloro 
Lakshman 11 B 97 (1886) 

(1) Illustration (g) 

'V, LE 


(2) BaHotu V Chunx Lat 28 C 209 
(1901) 

(3) Adigoao V Bharmapfo 23 B 63 
6S 0 (1877) 

(4) Hem Chandra \ Kah Prasanna 

26 C 824 838 (1899) But they are 

otherwise admissible Claliro Singh v 
Jhero StHgh 39 C 995 (1912) following 
Hen Cl andra Cho idry > Kali Prasanna 
Bhadun P C 30 C 1033 30 I A 177 
distinguishing AHweemn v Gouree Sunkur 
2’ W R 192 (1874) and see Se^d o 
Naran Singh v Ajndbya Prosad Singh 
39 C lOOS (1912) 

(5) Ramfiarabtti \ Balaji 6 Bom L 
R SO (1904) s C 28 B 294 

(6) tl oolmer v DaJi 1 Lahore 173 

(7) Char tar Rai v Kailash Bel an 4 

Pat L \\ 213 s c. 44 I C 422 

(8) VussumaS Aoina Kocr \ Gobardhan 
Singh (1919) Pat 3S’ 

(9) tmed Ah v Aoafl& Rha]i Haher 
ulla 31 C L J 68 


21 
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’ the declarations must have been made 
a mere personal custom not m% olving 
* such limitation appears in the words 
^ 'd from a consideration of the Illustra 
tions thereto It ma} be that the framers of the Act considered the accuracy 
which 13 generally produced by commercial or professional routine to be a suffi 
cient guarantee of the credibility of this class of evidence without having 
recourse to the guarantee which exists m the obligation to discharge an imposed 
duty faithfulh Declarations m the course of duty differ, in English law, from 
those against interest, in reguinng contemporaneousness, personal knowledge, 
and the exclusion of collateral matters, none of which restnctions are declared 
by the section to exist upon the admissibility of such declarations in Indian 
Courts 

Course of ‘ The applicability of this clause entirely depends on the exact meaning of 
business the words ‘ course of business ’ ”(2) ‘ In using the phrase the Legislature 

probably intended to admit in evidence statements similar to those admitted in 
England as coming under the same description The subject is dealt with 
in Chapter XII(3) of Mr Pitt Taylor s treatise on the Law of Evidence, and 
the eases which he has collected show that this exception to the general rule 
against hearsay extends only to statements made during the course, not of any 
particular transaction of an exceptional land, such as the execution of a deed 
of mortgage, but of business or professional employment in which the declarant 
was ordinarily or habitually engaged The phrase was apparently u^cd to 
indicate the current routine of ousiness which was usually followed by the 
person whose declaration it is sought to introduce ”{4) “ The expression 
' course of business ’ occurs m more than one place in the Evidence Act Thus 
in section 1C, where there is a question whether a particular act was done, the 
existence of ant course of business according to which it would naturallv have 
been done is a relevant fact Illustration (ol to that section is evidenth the case 
of Hdhenngton v Kemp (6) The ‘ course of business ’ there put forward was 
^ — rt -*t. -1 »* «' 1 It was not a usage in a private 

the same tvoight as the ordinary 
he Court may presume the exist 
ence of any fact which it thinks likely to have happened, regard being had to 
the common course of natural events, human conduct, and public and private 
business, m their relation to the facts of the particular case "tt'hat is meant 
by the common course of public and private business i Illustration (/) with 
Its explanations refers to the public business of the Post Office Pnvate business 
wow\d applv to wacb % vaee as tbot wllwdtd to abovo ^Iftthervitgtoa ' 

Kemp) If the expression was meant to include the dealings of a pru ate indi 
vidual apart from his avocation or business, different language would have 
been u«ed The Explanation to Illustration (c) of the same section (IH) 
speaks * of a man of business,’ which ra its well known popular sense mu^t 
mean a man liahitually engaged in mercantile transactions or trade Agsm^. 


of a professional avocation The illustration is that of a broker, to whom 
letters are shown for the purpose of advice 


(1) Hope V Hope (1893) W N 20 
c a J? i U’orih 4 Q B 132 UoMfi v 
Allen n Ch D 558 563 “the entry 
must be made in the course ot business 
'*1 the performance of diili ’ ifr, pee Hall 
V C an apparent exception is presented 
> y the case of Doc v Tiirford 3 B & 


Ad 890 but lee as to this case )\iHs 
Es J28 „ 

(2) Hingaua v BharmePpa 23 B 
€4 (1897) per Candy J 

(3) Chapter VII Part III of lOih m 

(4) Ib at p 70 per Fulton J 

(5) 4 Camp 193 
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Again, by '•ection 3J, entnes in books of accounts, regularly kept m the 
course of business, are reie\ant In Mutichenhaw Bezonji v The Netv Dhur- 
uui$€>j Spinmvg and llVaniij Com|)aHy(l), West, J, referred to a private 
account tendered m evidence, which had h«en entered up casuallj once a week 
or fortnight, with none of the claims to confidence that attach to books entered 
up from da\ to da\, or (as in banks) ftom hour to hour as transactions take 
place ‘ The«e onl) ’ (he said) * are, I think, regulatlj kept m the course of 
bu«mes» ’ 

Having regard then, to the above considerations, there can I think, be no 
doubt that the expression ‘ in the ordinary course of business ’ in the second 
clause of this section must be read m the Same sense It mav in one sense be 
true that it is in the ordmarv course of business for a mortgage deed to contain 
recitals of the boundaries of the land mortgaged But that would not make 
the recitals evidence The question is whether the mortgage deed itself is a 
statement made in the ordinary course of business Looking at (he particulars 
set out in the second clause of this section which though not exhaustive may 
fairh be taken as indicating the nature of the statements made in the course 
of business and looking at the sense m which the expression is apparently used 
m other sections of the Evidence Act, it cannot be sud that a mortgage deed 
executed b\ an agriculturist falls within that terra It is not the ‘ profession, 
trade or business (to borrow the words used m section 27 of the Contract Act), 
of an agriculturist to execute mortgage deeds (2) A familj pedigree kept bv 
the famih chronicler prepared by him from time to time from information 
supplied by members of the faQiil> is admissible under this clause as having 
been kept in the ordinary course of business b} a professional man or a person 
whose business it was to keep the books for the ^nefit of the families (3) 

According to the English rule, it is neccssatj that the declarant should 
have had personal knowledge of the transaction recorded (4) But this appears 
not to be law in India (5) Under the present pection it seems to bo not neces 
sarj that the person making the entry or other statement should have had a 
personal knowledge of the fact recorded or stated , it is sufficient to show that 
the statement was made in the ordmarv course of business, the question as to 
how the person making the statement came to know about the matter, though 
It might affect the weight to be given to the statement not affecting its 


(1) 4 B 5-(5 S83 (}880> This dect 

Sion was not approved of by the Pmy 
Cmieieil in. Comtauei'jtMr Bara 

Baniti \ Bam Fz-rsad 27 C 118 (1899) 

s c 4 C \\ \ 147 

(2) VtH^eaa v Bharmappa 23 B 63 
65 67 (1897) /.ir Candy J 

(3) \Io! ansi g Umed Ramol v Dalpal 
s ng hanbaji 24 Bom L R 289 (1922) 

f4) Bran \ prccce 11 M & \V 773 
where the facts were as follows — It was 
the ordinary duty of one of the workmen 
at a coal pit named H to give notice to 
the foreman of the coal sold The fore 
man alio laj nof present alien the coal 
JOS dclnered being himself unable to 
write employed a man named B to make 
the entries m the books from his d ctalion 
and these entries were read over every 
right to the foreman H and the foreman 
being dead B was cvlled with the book 
to prove delivery of the coal but the 
evidence was held inadmissible, on the 


(.round that although the entries made 
under the forciran s direction might be 
Tegacied. ona/ie ty lum yet a-s be bid 
no personal knoalcdge of the facts stated 
m them but derived his uiformation 
second hand from the workman there was 
not the same guarantee for the truth of 
the entries as in Price Tornngioi 
where the partv signing thT'entry had him 
self done the business Sec Taylor Ev 
S! 609 700 708 Wills Ev 12S Phip 
son Ev Sth Ed 272 Steph Dig Art 
27 Powell Ev loc cit Ryan v Ryan 
(1889) 3 P Wms 139 

(5) R V Hanmania 1 B 610 (1877) 
The observations of the Prvy Council as 
to the necessity of personal knowledge and 
belief which must be found or presumed 
in any statement of a deceased person 
(Jagalpal Si"Vh v Jogeshar Boisk) 25 
\ 143 (1902) relate to statements under 

cl (5) the terns of which re^ju re special 
ireans of knowledge 


Personal 

Lnovvierige 
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Contem- 

poraneous- 

ness 


Collateral 

matters 


Extrloelo 

proof 


admissibility (1) So it has been held that account books containing entries 
not made by, nor at the dictation of, a person who had a personal knowledge 
of the truth of the fact stated, if regularly kept in course of business are 
admissible as e\ idence under section 34 and semble under the second clause of 
this section (2) 

According to the English rule, the statement must also have been made at 
the time of, or immediate!} after, the performance of the transaction (3) Thus 
an interval of two davs has sufficed to exclude a declaration (4) But contem 
poraueousness is not reqmred bj the section for the admissibilitv o^ the endence 
though in determining the weight to ho allowed to it in particular cases it will 
always be important to consider how far the statement or entry was contem 
poraneous with the fact which it relates (5) 

Further, entnes made m the course of business are, under English law, 
evidence only of those things which according to the course of business it was 
the duty of the person to enter and are no evidence of independent collateral 
matters, however intimatelv anj such collateral matters may be incorporated 
in the statements (6) Thus, where the question was whether A was arrested in 
a certain parish , — a certificate annexed to the writ by a deceased sherifi s officer, 
stating the fact, time, and place of the arrest returned bj him to the sheriff 
was held inadmissible on the ground that the duty merelv reqmred the fact and 
time but not the place of the arrest to be returned (7) But this restnction on 
inadmissibility is not imposed m terms b} the section The statement or 
entry, m order to be admissible under the \ct must relate to a relevant fact(8) , 
and it would appear to make no difference so far as the question of admis 
sibility IS concerned, whether this fact is connected with the performance of a 
duty or is merely an independent collateral matter Whether this fact naturall} 
fin(^3 a place m the narrative, what is the nature of its connection with the fact 
the statement of which was matter of dut} and whether this connection was 
such as to raise a presumption of accuracy of information or observation, must 
however, be questions of importance in estimating the ueitjhi due to such evidence 
when It relates to collateral matters merely (9) 

The person wishing to give the evidence must give extrinsic proof of the 
death of the declarant or of the existence of the other circumstances condi 
tional to the admission of this evidence (10) Similar evidence of the ordinary 
course of business will also be necessary (11) ‘ 

one, evidence must be given that it is in the 
to have made it , and this ma} bo done by ct ^ 
it or who 13 conversant with his handwriting (12) 


(1) R V. Hanmania sapra Field Ev 
loe cil Cunningham Ev 156 

(2) R V Hanmanta supra. 

(3) Doe V Turford 3 B & Ad 890 
Siurla v Frecaa i App Cas 623 Smith 
V Blokey L R 2 Q B 326 The Henry 
Coxon 3 P D 156 Taylor E\ 9 704 

(4) The Henry Coxon supra 

(5) Field Ev loe ctl Cunningham 
Ev 157 

(6) Cliamberi > Bernaseome 1 C M 
& R 347, Taylor, Ev 9 705 

(7) Id per Lord Denman — We are 
alt of opinion that whate>er effect may be 
due to an entry made in the course of 
any office reporting feels necessary to the 
performance of a duly the statement of 
other circumstances howeser naturally 
thev may be thought to find a place in the 
narratne is no proof of these circum 


(8) And must have been made in the 
ordinary course of business 

(9) Field Es loe cit cases may P« 
haps however occur in which the matter 
in <iuestion is so collateral and the entry 
for this and other reasons is of such ^ 
unusual character that it can scarcely be 
said to have been made "in the ordinary 
course of business 

(10) V ante Introd to ss 32-33 S. 104 
post Field Ev loe cii Phipson tv 
Sth Ed 272 and cases there cited 

(11) In connection with this see s H’ 

if/urt if) post , 

(12) Field Ev loe cit as to ancient 
documents see s 90 post Doe v Dev 
10 Q B 314 Riggs Mtll*r v » 

28 I. R. Ir 144, 4« •• 47, «7 t«’ 

as to proof of hand wnting 
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THIRD GLAD SB 

The leading ca'e on the subject matter of this clause is thit of Iltgham v statements 
Rtdgway (1) There the question was whether one "William Fowden, jumor, 
was born before or after the IGth April, 1768 The plaintiff, in order to prove ° 
that his birth was subsequent to that date, tender^ in evidence the follow- 
ing entries from the Dai Booh and Lodger of a man midwife, who had 
attended the mother of MTlhain Fowden, jumor, at his birth and was since 
deceased — 


D Book INtbics 

22nd April 17GS 

3S* Richard Fillow’s wife, Dnmhall Films circa hor 9, mattitin, cum forcipe, etc , 
pud 

[FAen follouti in iht tamt page the entry in guesttan totthoul any interiening date ] 

ATm Fowden, Junr ’st wife 7!)* filias circa hor 3 post mend, mt, etc 

Leucfr Cstst 


AA m Fowden, jour , I7CS 


Apnlis22 Films natus etc 


ATife 

1 C 1 

26tb Hauatus purg 

0 15 0 

Pd 2';th Oct . 1768 

2 1 1 


It was held that all these entries wore connected together or one whole 
and that the entry as to the pavment of the man midwife’s charges rendered 
them all admissible It will he observed that the entrv of the date (22Dd April, 
1768) was in no way against the interest of the person who made it, hut was 
collateral to that portion of the entrv, nameh — “ Pd (paid) 25i7t Oct , 17C8 ” 
which was against interest, as showing that a certain sum of money was no 
longer due and oinng to such person On this point Lord Ellenborough said 
“ It is idle to say that the word ‘ patd ' only shall he admitted in e\ idence ith 
out the context, which explains to what it refers , we must, therefore, look to 
the rest of the entry to see what the demand was which be thereby admitted 
to he discharged ’ ’ (v post) The statements, provided they be relevant, may 
be either written or ^erbal The form in which such declarations arc ordinarily 
offered is that of written entries , the inaccuracy with which oral statements are 
repeated makes them less satisfactory, but such objection lies to the credibility 
of the statement and not to its reception (2) Such entries are not receiv able 
where belter evidence is to be had to prove the same fact, as where the maker 
of the entry is himself forthcoming personallv , hut they are not the le'ss re 
ceivable because the same fact may be proved by endence of another desenp 
tion “ For instance, in Higham v Ridguag, the endenco of the entn of the 
accoucheur would not have been rejected, because the evidence of a midwife 


(1) 2 Smiths L C (9th Ed) 348 10 
East 109 Illustraltoit (hi m this tase 
with the portion of the entry <ih eh uas 
against interest onutted It is intended 
to illustrate the rule as to statements made 
in the course nf business not that as to 
the present class of statements which is 
exemplified by Illustrations (e) and (f) 
Sec Singasa \ Bharmaf’l'a 23 D 69 
(1897) see also Doe v Danes referred 
to in the last mentioned case and in Han 


Chintaman i lloro Lakshman 1 B 97 
(1886) 

•The fieures 38 and /9 referred to the 
corresponding entries in the Ledger 

tTbis was the designation a! that 
time of the father of the William Fowden 
junr in question 

(21 Cf Section and Ifiiwainma/ 2fly- 
nub \ Hadjee Baba 2 Ind Jur N 5 . 54 
(1866) Best Ev i 502 
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who was present at the delivery, might ha\e been forthcoming , though this may 
seem at first sight to militate against the rule that the best evidence shall 
alone be received The entrj of the accoucheur would not have been receivable 
if he himself had been forthcoming because then his testimony on oath would 
have been superior to his entry, which was not on oath , but as we shall see 
hereafter, when we come to consider the rule, that the best evidence must 
always be given the rule applies to the quality and not the quantity of evi 
dence , and that a fact may often be proved bv independent testimony, not 
withstanding there may be two distinct ways of proving it (1) The distinc 
tiou should he observed between mere admissions and statements recenable 
under the present Clause An admission may or may not bo against the interest 
of the maker at the time when it is made An admission merelj as such is 
neither receivable in maker s favour nor in favour of his representatn es m 
interest, nor against any person other than the maker or his representative 
On the other hand an admission which amounts to a statement against interest 
within the meamng of this Clause may not onlj be received in fa\our of the 
maker thereof and his representatives but is evidence m favour of or against 
strangers A class of statements which may be admissible under this Clause is 
that of endorsements or entries in respect of the payment of interest due on bonds 
and similar instruments (2) Such endorsements or entries if made before the 
claim became barred by the law of Limitation would be against the interest of 
the payee, inasmuch as they are admissions of payment but if thei are made 
after the claim became so barred they would be for and not against the creditors 
interest inasmuch as by the admission of a small payment he would be enabled 
to recover the larger remaining portion of the debt such payment having the 
effect of preventing the claim to the capital sum from being barred llTiethec 
then the endorsement or entrv is adnussible as an entry against interest, 
depends upon the question whether it was bond fide made before the claim 
became barred by limitation and it ought not to be admitted until it be 
shown by evidence dehors the instrument that it was made at a time when it 
was against the interest of the creditor to make it (3) (See next paragraph) 
Kccitals m documents not inter paries areordmaril) irrelevant unless the state 
ments in the documents can be brought within the conditions of this section 
Statements in documents not tntcr paries hmiting the interest of the executants 
by declaring the boundaries of certain land fall withm this clause and are 
therefore admissible in evndence if the conditions necessary to bring this section 
into operation are proved (4) 

The The mam difference between the rule enacted by this section and the 

Interest English upon the eame subjeet eonevsta vn the nature oi the interest to 


(1) Norton E> 181 Thus the mere 
fact that there has been a nnnen recept 
given for money will not preclude the 
proof of payment by the oral evidence 
of witnesses who tatv the payment Thus 
in the case of Middlefon v JlfWtcn (10 
B A C 317) a pnvate book kept by 
a deceased collector of taxes containing 
entnes by him acknowledging the re- 
ceipt of sums in his character of collector 
was also held to be admissible evidence 
in an action against bis surety although 
the parties who had paid him ^were 
line and might base b«n called ' tb 

(2) s 20 of Act I\ of 1908 
(Limitation) and ib Art 75 Sched ii 
and remarks in Tield E\ loe cil Norton 
Cv 162 163 


(3) Ta>]or E\ §S 690—696 

cases there cited Rote v Briont 2 Camp 
321 Field Ev loc eil Norton Tv 
182 183 Brtggt V IVtIson 5 D M « 

G 12 The express provision of s 2 b 
of the Limitation Act that the payment 
whether of interest or principal must have 
been made before the right to sue 
become barred appears to roiuire pro®* 
of the time of payment 

(4) Rcajaddi Sardar v Gangs Chsran 
Bhotlschar^a S3 I C 863 

(5) See Steph Dig Art 23 Taylor 
El 5 668—696 Roscoe N P 
SS— S9 Best Ev 5 SOO IVills Ev 2ni 
Ed 184—194 Powell Ei 
306—316 Phipson Ev Sth Ed -6 — 
270 Smith L C Role la //igAo’" ^ 
Rtdguoi 
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vrlucli statement must be opposed According to the latter the interest in 
volved must be (a) pecumarj or (6) ‘proprietary But declarations against 
mterest m an% other sense, as for instance an admission of liability to ciimmal 
prosecution, do not come ivithm the rule (1) Thus where the question m as 
whether A was lawfully married to B, a stateiuent by a deceased clergyman 
that he performed the marriage under circumstances which Mould have rendered 
him bable to a ctiramal prosecution was held not to be releiant as a statement 
agamst interest (2) But in so far as the present section includes (c) an interest 
in escaping a criminal prosecution the statement would have been admissible 
under this Act (3) Further, under the present section the interest to m Inch 
the statement may be opposed mav be (d) an interest in escaping a suit for 
damages The section not onlj extends the English rule bj recognising two 
additional forms of interest but also in rendering this class of statements under 
certain circumstances admissible e\en if the persons who made them be still 
Uvina 

An entr\ against mterest means an entrv pnma facie agamst the interest 
of the maker that la to eaj , the natural meaning of the entrj , standing alone, 
nade it (4) If the entrv is pnma 
)Utposea irrespectiie of its effect 
entry m the handwriting of a 
^ ontfas interest ’ which was fol 

lowed bj other entries pointing to a loan to J IF was held to be admissible 
as esudence whether or not the effect of it when admitted would be to establish 
the existence of a debt due to the testator (5) WTiere the fact that the dechn 
tion IS against the declarant s interest does not clearl) appear from the state 
ment itself, it is permissible to give independent evidence to supply this want (6) 
Though the statement must have been prmS facie against an interest specified 
bv the Section vet the amount of the interest is immatcr.al so far as the admis 
eibiUtv of the declaration is concerned (7) MTien a declaration is partly agamst 
interest, oulv such part is admissible (8) 

The declarations must have been agamst mterest at the time they uere made , 
it IS not sufficient that tliev might possiblj turn out to be so afterwards (9) 
Statements and entnes against interest maj be received as evidence of inde 
pendent and collateral matters which though forming part of the declaration, 
were not m themselves against the interest of the declarant A statement, 
though indifferent in itself, becomes against the proprietary mterest of the 


(1) The Sussex Peerage case 11 C A 
F lOS 

(21 Ib 

(3) Illustration (f) Norton Ev 183 
184 Fitld E\ 184 185 Cunningham 
E^ 158 

(4) Tailor 1 IPitham L R 3 Ch D 

603 60? per Jessel VI R following 

Parke 1} m /? v Inl abiiants of Loner 
Heiford Of course if you can prove 

al unde that the man hat] a particular 
reason for making it and that it was for 
h 5 interest you may destroy the value of 
the evidence altogether but the question of 
admissibility is not a question of vafue 
The entry may be utterly worthless when 
you get It if you shew any reason to be 
iieve that he had a motive for making it 
and that thnugh apparently against his 
interest yet really it was for it but that 


IS a matter for subsequent consideration 
when you estimate the value of the testi 
mon> lb per Jessel M R 

fS> Ib 

(6) Wills E\ 134 see Mussai mot 
Zaynab v Hadjec Baba 2 Ind lur N S 
54 (18615) 

(7) Phipson E\ Sth Td ^32 Field 
Ev loc cit Jut upon the amount of 
interest involved the degree of attention 
like > to secure accuracy i u't materially 
depend Ib 

(81 Byoy Chand Ifohalap v Kali 
Paita Clatlerm l" C W N 1013 
(1913) 

(9) Ex parte Eauards Re TolUniaehe 
14 Q B D 415 416 Massey \ Allen 
13 Ch D SS8 Smith \ Blokey L R 2 
Q B 3'’6 [the interest must not be too 
reiuntel Wigtnore Ev S J466 
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declarant when made as » matenal part of a deed, the object of which is to 
limit his propnetar} interest It cannot be said not to affect Ins interest 
because assuming it to be matenal, the deed if it were struck out, would be 
less effective than it otherwise would be If, on the other hand, the statements 
were unconnected with the purpose of the deed and were not m them^ehes 
adverse to the declarant’s interest, they would doubtless have to be rejected (1) 
In an early case where the declarations were partially against interest the rule 
was applied as follows “ We cannot concur in the opinion of the learned 
' ’ It IS a statement by 

IS reduced or affected , 
it The effect of it is 

to cut down the propnetaty right, to subject it to the tenure or incumbrance 
which IS mentioned It is true that m one part of it there is what ina\ be said 
to be not against his interest but m his favour, namely, the amount oftlie 
ongiual rent and increased rent payable to him But when a document of this 
kind 13 tendered in evudence, it is not to be divided into parts and the part 
which is in favour of the person making it rejected, and that which is against 
his interest accepted The question is whether taking the document as a 
’ ’ ...1 . _ _ ght of the person making It 

that may be looked at , but 
, ^ ^ letermined is whether it ha< 

been made under such circumstances as make it reasonable to suppose that it 
was done hona Jide and the statements are true ”{2) So in the undermentioned 
ca«c(3) the plaintiff sued m 1893 to recover possession of certain land The 
defendants denied the plaintiff a title The latter tendered in evidence a 
registered mortgace deed of adjacent land executed in 1877, which «et forth 
the boundaries of the land comprised m the mortgage, and as one of such 
boundaries, referred to the land m question as then belonging to the plaintiff 
At the date of the deed there was no litigation existing between the present 
litigants, and at the date of the present suit the mortgagor was dead It was 
held that the statement m the deed was admissible under this clause of this 
section The Court referring to the case cited m the preceding note at the 
foot of this page and pointing out that the law under and previous to this Act 
was the same, observed as follows ‘ If then a statement of a 7emmder that 
there was a certain ghalttah occupant in portion of his nif-hal was held to be 
a statement against the interest of the zemindar in the same way the statement 
of a registered occupant of a survey number in the Bombay Presidencj that he 
is indebted in a certain sum of raonej which is a charge on his land must be 
held to be both against his j>ccuniaty and proprietarj interest If so, then 
the same case quoted above is also an authonty for holding that the whole 
statement is admissible in endence not onh to prove so much contained in it 
as was adverse to the interest of the person making it, but to prov e anv colla 
teral fact contained m the statement which fact was noi, foreign to the part 
actuallj against interest and formed a substantial part of it ’ (4) Thus, sc 
counts are admissible, sonic items of which charge the declarant though other 
connected items discharge him or even show a balance m his favour, for it is 
not to be presumed that a man will charge himself falselj for the mere purpose 
of getting a discharge, and in the latter ca*5e the debit items nould <<till be 
against interest, since they dtnunisli the balance in liis favour (5) A statement 


(1) A^tH^flua V 23 B 

63 71 72 (1897) following case next 
eUed 

(2) Rajah LcclatiHnd ' MttJtamnt Lath 
f^tie 22 \V R 231 233 (1874) per 
Couch C J died and followed in 


V fjfotii V Hhantatfa 23 15 63 67 91 

(3) V ngana v Dharnaffa 23 B W 

(1897) 

(4) lb 

(5) Taylor Ev i 674 



s. 32, cl. 3.] 


STATEJIENTS AGAINST KJTEREST 


329 


by a deceased Sapinda that he had received a sum of money for consenting 
to an adoption, thereby invalidating such consent, has been held admissible 
under this clau'ie (1) 

But it IS immaterial that the declaration may prove, m the circumstances 
which ha\e happened at the tune when it is sought to be put in evidence, to be 
for the interest of the declarant, or e\en that it can be shown by independent 
eMdence to have been in truth for his interest at the tune when it was made, 
proMdedthat, standing b\ itself it was, at the time when it was made against his 
interest (2) 


\ declaration is against the pecuniary interest of the declarant who makes it, (1) Pecunf* 
whene\erit has the effect of charging lum with a pecuniary liabihtj to another, 
or of di«charging some other person upon whom he would otherwise ha\e a 


claim (3) V declaration ma\ be against the pecuniary interest of the person 

< / ' ■ • ........ , 


whe 

the 


met 

For 


parts of 
liability 
the state 
i part (4) 
•“e of the 
Notmth 


charge of which the entrv shows tile subscqueat(6) liquidation ..vu 

standing the pronsions of the twenty first section and the present section, 
cess returns cannot, under section 95 of the Road Cess Act, be used as evidence 
in favour of the per«on by whom or on whose behalf they are submitted (0) 

But they can he u«cd as evidence otherwise (7) 

Declarations made by persons m disparagement of their title to land are 
admi«sible, if made while the declarant was in actual possession(8) of the pro- ^ ^ 

pertv(9) as statements against their proprietary interest And as in the 
absence of other ’’ ... 

declaration by an 
absolute interest 

that he has no interest m the land whatever (12) So where a Hindu widow had 


(1) Denakcta Animal v Balasundara 
Afudaher 36 At 19 (1913) 

(2) Toiler \ Witham L R 3 Cli D 
<05 Wills Ev 130 131 V ante 

(3) Doe ■% Rohson 15 East 32 3i per 
Ea\Ie) J At ills E> 130 //igfcu”. ' 
Ridg-iai affords an example of a statement 
wliich discharges another and Wtlhamt v 
Grates (see next note and tllust (et of a 
statement charging the maker ) 

(4) Steph Dig Art 28 thus where the 
rjuestion was whether A received rent for 
certain land a deceased steward s account 
charging himself with the receipt of such 
rent for A was held to be relevant al 
though the balance of the whole account 
was m favour of the steward ti> til (d) 
rnilioms V Grazes 8 C & P 592 see 
Raja Leelautind v Mussamut Lokhpnfee 
22 W R 231 (1874) 

(5) Tajlor Ev § 675 Steph Dig 

Art 28 R V Hciford cited in Note to 
Higham V Rtdguay in 2 Smith L C 
aliter Doc v I o’ltcs 1 M &. R 261 m 
Tailor \ ll’itham L R 3 Ch D 603 
Jessel M R followed R \ Heiford and 
dissented from Doe v I There is 

nothing in the Act to prevent the admis 
«ion of the statement in the case above 


mentioned any objection that may be made 
will go to the weight and not to the 
admj 9 .ibihtv of «uch evidence Field Fv 
181 

( 6 ) Hem Chandra \ Kali Prasanna 26 
C 832 838 (1899) sc 8 C W N 

1 7 and see Hem Cl andra Choudhry v 
Kali Prasanna Bhadin PC 30 C 3033 
30 I A 177 

(7) Seideo \arain v Ajodhia Prosad 
39 C 1005 (1912) Chalko Singh v /hero 
Singh 39 C 995 (1912) 

18) There ought to be some evidence 
that the declarant was actuillv in posses 
sion since otherwise his declaration that 
he has an interest though limited may 
appear to be a statement rather in his 
favour than otherwise 

(9) The English rule adds and as 
to matters within his personal knowledge 
or belief Phipson Ev 5th Ed 262 — 
263 Taylor Ev S 68j Fri ii6/tr/o i n v 
Ke lints 9 C A F 780 atilcr under this 
section V post 

(10) Taylor Ev S 6 S 3 

(11) Phipson Fv 5th Ed 262 — 263 
Wills Ev 136 Field Ev loc cit Tajlor 
Ev 18 684— 6S6 Norton Ev 179 180 

(12) Grey v Redman 1 Q B D 161 
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executed, m favour of one B D,a. taTO5;jafra or deed of heirship, this deed ms 
m subsequent suit bctiveen the heir of B D, and a mortgagee of certain propertv 
covered dv it, admitted m evidence as being against the widow’s propnetarv 
interest as bj it she dive:»ted henelf of her widow s estate in the property (1) 
Thus also a statement bv a deceased occupier of land that he held a life estate 
in it under a particular will, of which C and B w ere executors was held admis 
sible to prove the existence and executors of the ivill, being against propnetarv 
interest on account of its two fold limitation of the declarant’s estate to a hie 
interest, and under a particular document (2) A statement b\ a landlord who 
IS dead that there was a tenant on the land is a statement against his propnetarv 
interest (3) 

A distinction howeier exists between statements which limit the decla 
rant’s ouji title and those which go to abndge or encumber the estate itself 
According to English law the former are admissible e%en between strangers 
whereas the latter are only so as against the declarant and Ins prunes Thus 
admissions b) the holder of a subordinate title are not receuable to affect the 
estate of his supenor which he has no right to alienate or encumber — e q , those 
of an occupier, his landlord s title or those of a tenant for life, the title of the 
remainderman or reversioner The ground for this distinction is said to be 
that, though it is unlikelv (to take a specific instance) that a person possessed 
of an absolute interest m propertv mil admit that he is onlv a tenant, maiiv 
causes might induce a tenant to acknowledge the existence of an easement or a 
highway, or the like which might be either not inconvenient or even absolutely 
beneficent to lam (4) 

(lil) Inter It has been alrcadv noticedthat the section at this point extends the English 

*|t In rule (5) The words ‘ would have exposed him mean would have exposed 
a criminal at the time that the statement was made It was hardly intended that 

prosecution i r i* • • i - 

or a suit for 
damages 


ant to a prosecution or suit lor damages (6) This construction is supported b\ 
the rule laid down with regard to statements against pecuniarv and propnetarv 


(1) Hart Chinlaman v Lokshman 

n B 89 (1886) 

(2) Siy ^ SI) 2 P D 91 so again 
where the question was whether A 
(deceased) gained a settlement in the parish 
of B by renting a tenement a statement 
made by A whilst in possession of a house 
that he had paid rent for it was held 
relevant because it reduced the interest 
which would otherwise be inferred from 
the fact o! As possession R i Exeter 
L R 4 Q B 341 Sleph Dig Art 
28 tU ({) 

(3) AbJul A->e v Ebrahim 31 C 
965 (1904) following Burl a JUundori t 
Meth Nath 2 Cal L J 4» (1905) 

(4) R \ Bliss 7 A & E 550 Seholes 
\ Chadicick 2 NI A Rob 507 ^o«e \ 
hlatkt 40 L T 196 27 W R (Eng) 
340 Pot’endick v Bndgrtater SEA 
B 166 Iln this case tbe question was 
whether there was a right of common 
way oier a certain field A statement by 
A a deceased tenant for a term of the 
land in question that he had so much 
right was held to be relevant as against 
his successors in the term but not as 


against the owner of the field ] PhipM" 
Ev 5th Ed 262—263 Steph D g Aft 
*’8 Powell Ev 224, Ttjlor Ei 5 68' 
It IS difHcult to see any objection la 
principle to treating declarations bv an 
occupier of land which admit the existence 
of an casement over it as being within fnr 
rule since the admission of its existence 
might well be considered x statement 

against interest See remarks in lO* 

Ev 136 137 Probably here as elsewhere 

under the Act any objection that *"^7 , 

made will go not to the admissiblity bu 
to the weight of the evidence 

(5) V Cliff Introd to ss 32 43 

(6) The construction given m tbe lex 
and adopted m the first eltion ft® 
Whitley Stokes n 874 Held Ei 18’ 
was subsequently approved b) the Calcot 
High Court in the case of A choht v 
Asphar the final judgment in which ' 
reported m 24 C 216 (1896) The d« 
swn of the Court however upon 
point having been given during the 

of the examination of the witnesses 
not been reported 
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interest (1) On the other hand it may be said that if the fact that the nsk had 
passed awa} was not known to the declarant the statement might in the belief 
of the latter though not in fact be against his interest and thus have the 
guarantee nhich is proper to this class of evidence 


The statement against interest is not onli evidence of the precise fact which Collateral 
IS against interest but of all connected facts (though not against interest) which 
are necessarj to explain or are expressU referred to b\, the declaration and 
whether contiined in the same or other docuraent(21 (\ ante Interest ) 

Thus m an action br the executor of one T bi which it was sought to establish 
at^amst the defendant a debt of £ 2 000 as due to the testator s estate for monev 
lent and where the defence was that the defendant had received it as a gift 
the plaintiff tendered in cndence a pm ate account book of the deceased 
contamm^ (a) entnes of ‘'e\eral sums of £20 each purporting to have been 
receii ed from the defendant as quarterh pa\ ments of interest and (6) an entr\ 
statin" that the defendant had on a particular date acknowledged that he had 
borrowed of the testator the sum of £2 000 The defendant objected to the 
admissibilitj of the book on the "round that the tendcnca of the entnes was to 
establish the claim for £ 2 000 in favour of the estate But it was held tl at 
the entnes of the receipt of interest taken In thenlseUes(3) Mere at the time 
admissible notwithstanding that the entrv b\ which the testator recorded the 

f _ 1 e t * , 


becomes admissible (5) So statements b} tenants ha\« been admitted to prove 
not merelj the fact that the\ were tenants but also both the amount(6) and 
the pavment(7) of the rent and the nature of the tenure (8) But dt^conneclrd 
f Kh though contained m the same document or statement are madmis«ible 
statements not referred to m or necessarv to explain declarations against 
interest and are not relevant inereU because thej were made at the same time or 
recorded in the same place (9) Upon the question in the case of wntten 
entries as to what is to be deemed the whole statement within the memin^ of 
the rule it would seem that the same tests nhich exist m regard to aclimssions 
must be applicable here namely that the statement which is sought to be 
given m evidence as a part of the mam statement must if antecedent ha\e 
been incorporated in it bv reference and it contempotan ha\ e been virtuallv 
parcel of it (10) 

The statements ate admissible although the declarant had no personal 
knowledge of the fact stated but received them mereh on hparsai(ll) Nor 


(1) Sec Ex parte Ed ards and Massey 
c Allen (v ante) 

(2) A ngaua Bhar appa 23 D 63 

(1897) Phipson Ev Sth Ed 263 

Steph D g Art 28 Powell Ev 9th Ed 
307 308 WHs E "nd Ed 386 
Taylor E\ 11 67 680 Hglan \ 

R dguoi 2 Sm th L C (\ a te V 325> 

Tailor \ it'tlhan 3 Ch D 311 

(3) \ ante 

f4) Tailor \ II tha L R 3 Ch D 
605 i pra and see ante If gl a > 

Ridg jj and the remarks on debtor and 
cred tor accounts Rajal I relan d \ 
M ssa ut Lakhp llee 2"’ \\ R 23l 
(1874) 

(SI PeaeabI Jl atso 4 Taunt 16 

(6) 7? V B r gU 31 L J M C 

63 

(7) R V Exeter L R 4 Q B 341 

(8) Doe V Jones 1 Camp 367 


(9) Steph Dg Art. 23 Doc Bex ss 

7 C B 4S6 An g! I If aterford 4 Y A 
CoU 293 Cartste 15 W R 

(Eng) 1183 Ai ga a Bl ar appa 23 
B 63 (1897) -v a ie 

(10) WIls E 132 b 2nd Ed 
187 

(11) Crease v Barreit 1 C MAR 

919 Percial\ ha so 7 Ex 1 Taylor 
E } 669 but I 0 U 11s E 133 114 

b •*nd Ed 189—191 these were cases 
of declarat ons aga nst pecun ar> nterest 
n England declarat ons aga nst proprietary 
nterest are not adm ss ble unless the de 
clarant adds h s own bel ef to the hearsay 
Tr y\btestoj.n r Kemm j 9 C A F *80 
The Act howe er makes no such d sfjne 
t on As to the dec s on n Jagatpal S ngh 
\ Jageslar BaksI ’S A 143 (190’) 

X h ch refers to cl (S see notes to d (’) 
ante 


Personal 

knowledge 

contem 

poraneous 

ness 
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clatements 
giving 
opinion as 
to public 
rignt or 
custom or 
matter ot 
public or 
general 
interest 


Opinion 

Particular 

facts 


IS it necessar} that such statements shoulil be contemporaneous xnth the fact 
recorded , it is sufficient that they are made at anj subsequent time (1) These 
circumstances aflect the weight, not the adraissibihtv of the declaration 

Extrinsic proof must be given of the declarant s death or of the existence 
of the other circura'tanees under which alone this cndence is receivable and 
that the statement was either made written or signed bj him or if made or 
written by another on his behalf that rt was authorized or adopted by the declar 
ant (2) Further if the declarant purports to charge himself as the a^ent or 
receiver of another it is gencrall} necessary in addition to give some proof that 
he really occupied the alleged position (3) 


FOURTH CLAUSE 


Illustration (i) exemplifies this clause the points to be regarded in which 
arc that (a) opinion inaj be given in evidence as to the existence of (5) anv puohc 
custom or right (c) or of anv matter of public or general interest (d) provided 
there was a probability of knowledge on the j art of the declarant and 
(c) provided the declaration was made ante litci i motam The grounds upon 
which the evidence in tlii&and the seventh clause mentioned is admitted are 
considered in the note to such lost clause and m the Introduction anle 
It is not essential to the adimssibihty though it is to the weight of the 
declarations that thev should be corroborated bj proof of the exercise of the 
right withm living memory (4) The best wav to prove ancient rights is to 
prove particular acts and usage as far back as living memory goes and then 
adduce evidence of reputation in regard to the preceding time In a suit m 
which the question was whether there existed a custom of the Kadwa Kanbi 
caste to which the parties belonged prohibiting a widow from adopting a son 
thn lower Court appare ith considering that it would be unreasonable to oblige 
the plamtifi to incur the expense of procuring the attendance of the vntnesses 
admitted in evidence under this clause a statement signed by several witnesses 
to the effect that a widow of tins caste cannot adopt according to the custoii 
of the caste without the express authoritv of her husband It was Held that 
the fourth clause of the thirty second section was not applicable to the case as 
the evidence w as required to prove a fact in issue and not merelv a relevant 
fact The statement was therefore inadmissible to prove the allege I 
custom (5) 


The statement declared by the \ct to be relevant is a statement which gtve^ 
the opinion of the ’ ’ tnf 

repulalton which 1 

The declarant s st er 

belief alone but also the concurring opinions of others Rinularlv interested f< 
himself and those opinions in their turn mav be based in part on earlier 
traditions extending back through any number of generations This is what is 
understood in this connection by the term reputation But if the declarant s 
circumstances were such that he was apparentlv competent to testify as to what 
the common report upon the subject was it -vi 1 bo pre->umcd till the contrarj 


(J) Doe ^ Turfed 3 B & Ad 890 
897 898 

(2) Doe V Ilodrk nt 2 Q B 212 
Barf} V Bebb ngton 4 T R 514 Lvn 
cu t \ Lovell 6 C & P 437 Exeler v 
Uorren 15 Q B 773 Bradk> v Jo e$ 
13 C P 822 qtare whether the Act 
adopts a d flerent rule by the use of the 
word made in the open na clause of 
the sect on Field E\ 180 I81 tb 6tb 
Ed 132 133 as to proof of baadwritioa 


see ss 4 67 an I as to doc meots 30 

years old see s 90 fosl 

(3) Ta>lor Fv {} 682 683 

inlependent cv dence of the ev «tence e 
Ihe charge si I seq ently 1 qu date ! ' oflr 
PP 327_3-’8 ^ , R 

(4) Crease v Barrel/ I C 'f A 
919 930 an! cases cited m TaUor l-> 

! 619 , , 

(5) Be/el I endrateit \ PoUl ila» 

15 B 565 (1890) 
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IS shown that Ins utterance was an expre«sion of opinion common both to 
him«el{ and others Reputation as to the existence of particular facts is 
inadmissible The declaration must relate to the general right, and not to 
particular facts which support or negatne it, or the latter not being equallj 
notorious are liable to be misrepresented or misunderstood and maj have been 
connected with other facts which if known would qualih or explain them (1) 
Thus if the question be whether a road is pubhc or prnatc declarations by old 
persons 'ince dead that thc\ ha\ c seen repairs done ujwn it, are inadmissible (2) 
On the other hand on the same question declarations bj deceased residents m 


but which indirectly do so as hr ^citing up an meonsistent pn% ate claim or 
bj oiiutting all mention of it where mention might reasonablv hai e been 
cspected(5} 

The terms public and general are sometimes used as sjnonv Matters of 
mous (G) But a ^stinction is drawn in English Uw between the two terms and 

when dealing with the question of the competent Lnouledge of the declarant ^^erest 


parish or manor The distinction is 
when the point m issue is of a public 


or presumed from t£c circumstances under which the declaration was made (7) 
But as this clause requires a probability of knowledge m all cases this 
distinction ceaso to be of importance m India In both classes of rights 
public and general the rights must have been one of the existence of which if 
It existed, the declarant uouU haic been hlehj to be UKorefS) Instances of 

— - .-U »l. X- V X n .. Wl I '.•A AP* A«p 


owners to repair a bridge or sea wall manorial customs and the like On the 
other band questions as to the boundaries of two private estates the existence 
of a private right oi way over a field a custom of electing the master of a grammar 
school and the like have been held to be matters of a pnvate nature (9) 


(1) Wills Cv 2nd Ed 222—223 and 
cases there cited Taylor Ev S 617 
Steph Dig Art 30 [Declarations as to 
particular facts from which the existence 
of any such publ c or general right or 
custom or matter of public or general 
interest may be inferred are deemed to be 
rrelevant ] 

R % Bliss 7 A & E 550 

(3) Crease v Barrel! 1 C M &, R 
925 

(4 Dnnkuater v Porter 7 C &, P 
181 

(5 Dri«*tta/cr V Porter supra foltovi 
ed n Siiasubraman\a v Secretary of State 
9 M ’85 294 (1884) [No d sunct on 
can be drawn between e idence of reputa 
tion to establish and to disparage a public 


right 3 Tailor Ev I 620 Field E\ 

6th Ed 1’7 138 

(6) As to the mean ng of the term 
interest \ a te Introd to ss 3 33 
R Bedfordshire 4 E & B 535 

(7; Taylor Es SS 609—612 Steph 
Dig Art 30 Phipson E Sih Ed 9 
as to the meaning of general custom or 
right Ste s 48 f^sl as to whether the 
rights mentioned in this clause are 
incorporeal only see Gujj i Loll v Faleli 
Loll 6 C 180 186 187 (1830) and cf 
S tost bran ai ya v The Secretary of Stale 
9 M 285 (1884) 

(81 S 3’ el (41 

l9 S Tailor E\ §§ 613 614 where 
a laige number of cases are collected 
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Form of the 
deelaratlOD 


Us mota 
and 

interest 


“The Indian decided cases furnish few examples (1) Illustration (el is 
taken from those parts of the countrj in which the tillage svstem still exists 
it has long died out, if it e\er perfectly existed, in Loiver Bengal Public 
rights or customs are little imden»tood, and the order of the Gosemment or 
of the Executive head of a district is often accepted as conclusive concerning 
them In large ze}nindanes questions, howeter, occasionally anse somen-bat 
analogous to those which occur in manors in England, such for example as fo 
the zemindar s right to take dues on the sale of trees or to receive one fourth 
of the sale proceeds in cises of involuntar\ sale, as m execution, or in cace of 
a house sold privatel) ’(2) 

Declarations bj deceased jersons as to private rights are inadmissible 
since these are not likelv to be so commonlj or correcth known, and are more 
liable to be misrepresented (3) In the undermentioned case it was held that 
neither cl 4 nor cl 5 of this section justifies the admission of hearsay eiidence 
upon the question whether a particular person suriivcd another or upon the 
question whether a man was at the time of his death joint with or separate 
from other members of bis family nor can the grounds of the opinion of a 
deceased person as to the existence of a custom even if stated to a witness be 
as such proved under this section (1) The grounds upon which evndence of 
reputation upon general custom is receivable do not appl) to private titles, either 
with regard to particular custom or private prescriptions as it is not generalli 
possible for strangers to know am thing of what concerns oalv private title (5) 
Reputation nia j , howev er, be given m evidence under this Act in proof of pnv ate 
rights if it consists of the written statements mentioned m tjie seventh chu«e 
post 

Declarations as to the public and general rights maj be made in anj form 
or manner (6) The statements under this clause maj have been vmtten or 
verbal But reputation as to matters of general interest is not confined to the 
declarations here mentioned It mav be evidence b> recitals m deeds wilh 
or other documents under the provisions of the seventh clause The following 
are instances of the manner in which declarations as to matters of public ami 
general interest may be made thej may be made bv or m statements, v erhal 
or written, giving opimonsf?), maps prepared bv or bv the direction of person 
interested in the matter(8) deeds nnd leases between private persons (9), 
orders, judgments, and decrees of Courts if final (10) 

In order to prevent bias the declaration'i to be admissible, must have 
been made ante htem wiotam, or before the commencement of an) eontroversj, 
legal or otherwise, touching the matter to which the> relate B) hs n ota h 
meant the commencement of the controversv and not the commencement of 
the suit (11) This qualification is not confined to matters of public and general 
interest hut equall) governs the admissibihtv of hearsav evidence in matters 


(1) See Sivasiibromanyo v Tke Secre 
lafy cf Slotc 5 31 265 (1884) faft 

(2) Field Ev 6th Ed 138— as to 
Manorial customs see s 42 pest and as 
to presentments of Customary Courts see 
MSIls Ev. 2nd Ed 230—232 

(3) Taylor Ev. M 6lS 616 Fbipson 
Ev Sth Ed 279— Roseoe N P Ev 49 
and cases there cited Hetntger v Dros 
25 B 433 440 441 <1900) # c 3 Bom 
L R 1 IS 32 cl (4) xs manifestly 
inapplicable to a document purporting to 
deal with the right of a priiatc indisidual 
as against the public »n which the interests 
cf the individual formed the subject 
matter of the statements) as to the 


etidcnce of ancient possession ' 

(4) Jlfiirroniar Parbah Aiinttcr \ 
Chandrapat Kunuar 8 O C 94 I L. 
(1902) 361 I A 125 
(a) l/orf*tood ^ Wood 14 TaU i ’ 


(6) Steph D g Art 30 

(7) S 32 el (4) > ante 

(8) Hammond \ Dradstreel 10 
390 see cl (7) posi 

(9) Plaxion V Dare 10 B A <- 1/ 

(10) S 42 fast, Steph D>g Art Jv 

illust (6) P „ 

(11) Darkctey Peeroge test 4 Cawp 
417 Moneklon v Atty Cent - 

M}1 161 , Taylor, Ei i 629 
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ot petligree(l) “ There must be, not merely facts which may lead to a dispute, 
but a hs mota or suit, or contro\etsy preparatory to a suit, actually commeuced, 
or dispute ati-scn, and that upon the very same pedigree or subject matter 
which constitutes the question m litigation ”(2) Therefore, declarations will not 
be rejected in consequence of their having been made utth the express view of 
preventi)>g disputes{Z) , the\ arc admissible if no dispute has arisen, though 
made tn direct support of t)ic title of the declarant(4) , and the mere fact of the 
' ' believed that he stood, in pan gure with the 

■will not render his statement inadmissible (5) 
, eived, although made after a cJaivi had been 

asserted hut finaUij aban(loned{S), or after the existence of non contentious legal 
proceedings mvohung the same nght{7) or after the existence of coiiteiitioiis 
legal proceedings involving the same right onlj collaterallg and not dtrectly{8) 
for the controversj must have related to the particular subject m issue (9) 
But declarations made after the controvers) has originated arc inadmissible 
although the existence of the controversj uas not knou,n to the declarant, for 
to enquire into this would be to enter into a collateral issue (10) The admis 
cibihtj of declarations terminates with the comuiencement of the controversy 
and the termination of this admissibilitj is not affected bj its being shown that 
proceedings were fraudulently commenced with the view to exclude the pos 
sibihty of any such declaration(U) and the evidence will be excluded even 
though the former controversj were between different parties, or had reference 
to a different properly or clam, it matters to which the statement relates were 
clearly under discussion m the former dispute (12) 

FIFTH <L SIXTH CLAUSES 

For the purpose of Indian Courts tbe extent to which hearsaj evidence 
with regard to relationship is admissible may be summarized shortly under three 
heads — (a) statements made orally or in writing by persons deceased, etc, 
having special knowledge, ante litem inotam (section 32, fifth clause) ( b) state 
ments in writing as to relationship between persons deceased m wills or deeds 
relating to tbe affairs of the familj to which they belonged, etc , made aiife 
litem motam (section 32, sixth clause) , (c) opinion shown bj conduct as to tbe 
existence of a relationship by a jicrson who had special means of knowledge 
(section 50) (13) 

Clauses fifth and sixth, which are exemplified by Illustrations (i) (i) and 
(m), together with section 50 post, deal with the relevancy of certain facts 
which are treated bj "English text writers under the single head of ' matters 
oi pedigree” There are, however, important differences between the English 
and Indian law on the subject of the statements which are dealt with by the 
above mentioned clamses of this section There is further a distinction to be 
noted between the kinds of evidence to which each clause refeis The statement 


(1) 5^1? els (5) and (6) its operation 
may tberefore be illustrated by indis 
criminate reference to both these classes 
of cases Taylor Cv ! 628 

(2) Danes \ Lowndes 7 Scott V R 
214 fer Lord Denman Taylor Fv I 630 
md cases there cited 

(3) Berkeley Peerage case 'upra 

(4) Doc V Davies 10 Q B 314 325 
[although a feeling of interest will often 
cast suspicion on declarations it will 
not render them inadmissible Per evr 1 

(5) Ta>lor Ev 55 630 631 

(6) Phipson Ft 5th Ed 2al citing 
Hull) Ev of Sue 668 


(7) tb Br\scoe \ Lomax 8 A & E 
198 citing Hubb Cec \ Ward "FA 
B 509 

(8) Jh Freeman > Phillips 4 M & 
b 486 

(9) Taylor Ev I 632 Wills F\ 2nd 
Ed 230 — see as to this Field E\ 6th 
Ed 137 

(10) Skedden v Ally CenI 30 L 
J P & hi 217 Berkeley PtC'age case, 
sapra 

(111 Sbedden t Ally GenI supra 

(12) Taylor Ei 5 633 

(13) Bejas Bahadur \ Bhupindar, 17 
A 46S 459 (1895). see s SO, posl 
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declared relevant by the ffth clause is a statement relating to the existence of 
any relationship between jicrsons littng or dead, as to whose relationship the 
person making the statement had sp&nal means of hmdedge, such as the 
statement of deceased relatives, servants and dependants of the faimlv (1) The 
statement mentioned in the sixth clause is a statement relating to the existence 
of relationship between deceased persons onlj This last clause does not embrace 
the case of a statement of relationship between a deceased person and a Ining 
person (2) It does not deal xnth the question bv whom the statement is to be 
made nor does it require that it should have been made by a person who had 
special means of knowledge po^siblv on the ground that it is improbable that 
an\ person would insert in a solemn deed, iviU etc , an) matter the trutii of 
which he did not know or had not satisfactorily ascertamed(3) but states that 
it must be contained in the documents of other material things therein men 
tinned It has been recentlv held that afamil) pedigree kept b) the family 
chronicler prepared by him from time to time from information supplied by 
members of the family ivas admissible both under the second clause as al«o 
under this clause as haxmg been kept by a person engaged bj the members of 
the family to keep a record of the family events (4) 

Besides the documents and other material things mentioned in the sixth 
clause family hihles, coffin plates mural tablets hatchments, rings, armorial 
beanngs and the like, amongst Christians and horoscopes among Hindus, 
are examples of other documents and things on which such statements are 
usually made (6) It has been held that a horoscope is inadmissible unless 
Its correctness is vouched cither by its writer or l>y a person %Tith special 
means of knowledge (6) As to statements contained m \m11s(7) and deeds(8) 
see the cases noted below Inscriptions «n tombstone^ mural inscriptions and 
the like may be proved by any secondary evidence (9) The statement in a 


CD Garurudhwaia Prasad v Saparan- 
dhuaja Pershad 27 I A 338 251 (1900) 
sc 33 A 37 51 Oriental Ltfe Asiur 
ance Co ^ Narasi nha Chart 35 M 
183 207 209 in which the statements 
of the deceased himself bis sister and 
others were tendered or admitted as to 
the report of a punchayet as evidence of 
pedigree see Ajabsing v Vonob/iau 26 
I A 48 (1898) 25 B 1 3 C W N 
130 

(2) liaiinarotn Kallia v Monee Bibce 
9 C 613 614 (1883) 

(3) Field Ev 189 190 ib 6tb Ed 

139—140 

(4) Moliansing Umed Ramot s Daipal 
stng Kaiibaji 24 Bom L R 289 (1922) 

(5) Sec generally Taylor Ev 99 650— 
657 

(6) Krishnamaeliancr ^ htthnanacha 
Tier 38 M 166 (1915) Horoscopes have 
been held inadmissible in two earlier cases 
Rainnaratn Kalla \ llonce Bibee 9 C, 
613 (1883) The chief ground on wbjcb 
the CMdence was rejected in this case was 
that It was not shown that the attendance 
of the writer was not procurable 5‘am 
Chundcr \ Mohendro Lol 17 C 849 
(1893) [ijua-re as to this case assuming 
the horoscope to ha\ c been tendered as 
stated under cl (6) that clause does «iof 
require that the maker of the statement 
should have had any special means of 
knowledge an I if tendered under cl (S), 


i?<i nara It Kalha t Monte Bibee which 
this case purported to follow does not 
seem in point Furiher upon the tiacston 
whether the eMdence is limited to eases 
where the (juestion in issue is one of 
relationship V post and whether the words 
relates to the existence of relationshp 
cover statement as to the commencement 
of relationsh p m point of time v post] 
A distinction is to be observed between 
horoscopes tendered under s 32 cl (6) 
and under s 32 cl (5) as the statements 
of persons having special means of 
knowledge and as being an admission 
under ss 17 IB See as to their use as 
admissions Raja Coiindan v Raja Coun 
dan 17 Xf 134 (1893) See Rollonbhat 
V Clabildas 13 B 7 (1888) 

(7) Ktl Voice V Mhjxii uI Zuheer 
unnissa 8 W R 371 (1867) [where the 
incidental mention of a child s age m the 
recital of a will was held to be no proof 
of the exact age of such child the Report 
does not show whether the child was desd 
at the time the evidence was offerel 1' 
dead the ease is no longer law F «Id 
Ev 6th Ed 142) C/amanbu v Mulia” 


ehand 20 D 562 (IS9a) 

(8) Tima V Darat i» a 
(1887) [in which it was 
statement as to relationsh p i 
to l»c invalid was admssitle 

(9) S 65 cl (d) post 


10 M 

ruled that S 
n a dee<l h*l I 
in evidence J 
see defia non 


of document in s. 3 ante 
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genealogical table filed by a member of » family who is dead, regarding the 
descendants of another member of the family, before any question arose as 
to the latter as ako a record of famdi events are relevant under this 
elau-^ (1) Statements, whether they are tendered under the fifth clause or 
the sijkth clause, must, m order to be relevant, have been made ante litem 
mofam(2) , and for the admissibility of statements under either of these 
clauses it must be shown that the attendance of the person who made 
the statement is not procurable (3) So where a plaintiff tendered in 
evndence a horoscope imdcr the sixth clause, but was unable to say who 
ivrote it, and therefore unable to sa} whether the writer was dead, or could 
not be found, etc , the document was on this, as on other grounds, held to be 
inadmissible (4) It will m no way affect the admissibihtj of this class of evi- 
dence that witnesses nught have been colled to prove the very facts to which 
it relates (5) A register of baptism while evidence of that fact and of the date 
of It, furnishes even if it states the date of a person s birth, no proof of the age 
of that person further than that at the date of such ceremouj the person referred 
to was already born Evidence regarding tne date of a man s birth has been 
held under certain circumstances to be admissible under the fifth clause , 
but in the case of an entry in the register m question there is nothing to show 
bv whom the statement entered was made much less that the person making 
the statement had any special means of knowledge (C) 

According to English law(7) declarations made by deceased rclatncs are 
admis ible if made ante hte»i motam to prove matters of pedigree onlj They 
ate relcv ant only in cases in which the pedigree to which they relate is in issue 
but not to cases in which it is only releiant to the issue (8) Thus where the 
question was whether A, sued for the price of horses, and pleading infancy, was 
on a given da} an infant or not, the fact that his father stated in an afudavit 
m a Chancet} suit to which the plantiff was not a party that A was bom on a 
certain day, was held to be irrelevant (9) The terms ‘matters of pedigree” 
or ‘ genealogical purpose ” are confined pnmartlg to issues involving family 
succe««ion (testate or intestate), relationsmp and legitimacy , and secondly, to 
those particular madents of family history ‘ which are immediately connected 
with and required for the proof of, such issues— < g , the birth, marriage, and 
death of members of the family, with the respective dates and places of those 
ev euta , age, ccUbacy, issue or failure of issue , as well, probably, as occupation, 
residence, and similar incidents of domestic history necessary to identifj indi 
viduab (10) The principle upon which such evidence has been admitted has. 


(1) Sh^amanand Das \ Ran a Kanta 
32 C 6 (1904) \Ioliansi}? \ Dalpal 
s>ng 46 B 753 

(2) V post p 341 

(3) Romnarain KaJIia v \fonec Bibee 

9 C 613 (1883) Siir,an S iigli v Sardor 
Singh 27 I A 183 (1900) s c 5 C 
W N 49 2 Bom L R 942 

(4) lb 

(S> Taylor E\ § 641 

(6) Collier V Baron 2 N L R 34 

as to proof of date of birth after lapse of 
years see 5/ioft Ara Degam v 

Aattbi Degum P C (1906) 11 C VV N 
130 

(7) Taylor Ev 5} 635 — 657 Koscoe 
N P Ev 44—48 Phipson Ev 5th Ed 
291—295 Steph Dig 31 Best Ev f 
498 Powell Ev 9th Ed 349—357 
Wills Ev 2nd Ed 211— '’23 

(8) Steph Dig Art 31 Powell Ev 
20'’ wbea they are not required for some 


genealogical purpose they will be rejected 

(9) /fames v Cut/ine L R 13 B 
D 818 (1881) this case Cm which all 
the authorities on this point are fully 
considered) is not law in India see note 
2 p 338 

(10) Phipson Ev Sth Ed 291— citing 
Tajlor Ev 58 643 646 Steph Dig Art 
31 Hubbacks Ev of Succession 204 
468 64S— 650 citing /food v Lady Deou 
ebanp 8 Sim 26 Shields \ Boucher 
1 D G «. S 40 Rishfon \ Nesbitt 2 
M & R 554 Lotat Peerage 10 Ap Cas 
763 see also Powell Ei 201 Ta)lor 
E\ I 642 Wills Ev 2Bd Ed. 211 it 
was at one tune a moot po nt in English 
law whether evidence as to date and place 
of birth was admissible even in pedigree 
cases but the weight of opinion was u 
favour of its admissibility (Tajlor Ei 

5 643) and this Men has been adopted 

22 


The state- 
ments are 
admissible 
to proto the 
facts con 
tamed 
theri’ln on 
any issue 


W, LE 
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as regards the date of birth, been stated to be that the time of one’s birth relates 
to the commencement oi one’s relationship by blood, and a statement therefore, 
of one’s age, made by a deceased person havmg special means of knowledge, 
relates to the existence of such relationship wthin the meaning of the fifth 
clause of this section (1) 

But under the Act the declarations are admissible on any issue provided 
thev relate to a fact relevant to the case (2) Thus where in a case one of the 
Questions was as to whether the plaintifi ’ ' 

deed, the plaint m a former suit, venfied 
was held to be admissible under the fift! ^ 

Certain persons were bom and their ages (3) “ It was contended on the part 
of the plaintiff, on the authority of the English cases, that, as the question at 
issue in this case did not relate to the existence of any relationship b} blood 
marnage, or adoption, the section did not apply, and the statements were 
exclude by the ordinary rules of evidence I think that on this point the law 
in India under the Evidence Act is different to the law of England, and that 
the effect of the section is to make a statement made by such a person relating 
to the existence of such relationship, admissible to prove the facts contained in 
the statement on any issue, and that the plaint was admissible here to prove 
the order in which the sons of S were born and their ages, and when adnutted, 
It to my rmnd satisfactorily proves that the defendant was the son who was 
bom on the 0th of June, 1868 ’(4) So also a statement under this clause was 
admitted to prove the date of the plaintiff s birth for the purpose of the decision 
of a question of LtmitaCion Not onlj are such declarations adimssibfe in 
proof of relationship upon any i«sue, whether of pedigree or not, but the^ are 
also admissible in cases other than those of pedigree to prove the commence 
ment of the relationship m point of time or the date of the birth of the person 
in question (C) It would appear according to English law that hearsay evidence 
must be confined to such facts as are immediately connected with the question 
of pedigree, and that incidents which, although mferentially tending to prove 
are not immediately connected with, the question of pedigree, will be rejected (7) 

Persons In England such declarations are only admissible when made by deceased 

de'^iara'^^™ by blood or marriage, and further the declarants must he leffiltfnalely 

tionsare related(8) But under the Act the statement may be made by any person 

receivable « ' -■■■ - — — — 


tiy the framers of the Act (s 32 tlluslt 
(1) (m) Beftn Behary \ 5rfc<fam CAmm 
der 33 C 42 (1886) Jiarn Chandra v 
Jogemor Narairt 20 C 758 (I893)J 
Onental Life /Assurance Co Ld v Nara^ 
rtmAa Chan 25 M 183 209 210 (1901) 
the words 'relates to the existence of 
relationship’ being wide enough to cover 
statements as to the commencement of 
relationship >a point of time and as to the 
locality when it commenced or existed 
See Field Ev 191 As to the admissibil 
uy of the evidence in cases ether than 
' pedigree cases v pen 

(1) Oriental Life Assurance Co Ld v 

NorojimAa Chan 25 M 183, 209 210 
(1901) See also Jagalpal Stngh v Jage 
shar Baksh 25 A 143 152 (1902) in 

which the question was whether one P S 
from whom the respondents descended was 
bom before 2 S from whom the appellants 
had descended 

(2) Dhan Mull v Ram Chunder 24 C 
265 (1890) s c. 1 C W N, 270 cited 
in Rom Chundra v Jegesvar Aarain 20 


C 7j 8 760 [overruling Bepm Behory r 
Sreedam Chunder, 13 C, 42 (1886)] 
followed in Rant Chandra v Jogtsssar 
Nora, n 20 C 758 (1B93) 

(3) Dhan Mull v Ram Chunder, supra- 

(4) lb per Pelheram C J 

(5) Ram Chundra v /ogesvar Ra'am 
supra 

(«> Ib Dhan Mull v Ran Chunder 
supra. 

(7) Taylor Ev, i 644 

(8) Taylor Ev §S 635—638 Dee » 
Barton 2 M & R 28 . see Dee v Da-us 
10 Q B 314 As to declarations by a 
deceased person as to his own itlegitiaiseT 
see Rhipson Ev Sth Ed 292 and 
there cited and Field Ev, 6th Ed It 
141 under the Act such a dedarati 
would be relevant as against strangers i 

s 47 of the repealed Act 11 of 1* 
rescinded the English rule on ibi* 
lect and admitted the declarations nw 
only of illegitimate members of the ^ 
but also of persons who though not reia 
by blood or marnage were yet intirna r 
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provided only that such person special means of hnoiiledge of the relationship 
to which the statement relates Proof of this special means of knowledge is a 


as to who were her heirs, and tna^e at a time when no controversy on the 
subject was m contemplation, and letters wntten by her, in reply to enquiries 
by the tcastqa officer, explaining and confirming such statements, was held to be 
admissible in eMdence m support of the legitimacy of such heirs, and under the 
circumstances to be conclusn e m their favour (5) A statement relatmg to 
the existence of any relationship contained in a document signed by several 
persons some onl} of whom are deid, is admissible m evidence under the fifth 
clause of this «ection (G) In a recent case it was held by the Privy Council 
that a statement on a point of relationship which was made ivitb special means 
of knowledge fire }ears aii^e liiem inotam m a will executed by a Hindu widow 
since deceased and was corroborated by other relatives against theix interest 
and was not contradicted by reliable evidence, was conclusive where other 
evidence confiicted (7) And in another case where a material issue was whether 
the nlamtifis were sons of a paternal uncle of a deceased lady, it was held by the 
Allahabad High Court that a plaint m a suit filed by her ante htem motam in 
which she so desenbed them was admissible (8) 

According to English law , it is not necessary that the declarant should have 
had personal knowledge of the facts stated , it is sufficent if his mformstion ® 

purported to have been derived from other relatives, or from general family 
repute, or even simply from “ what he has heard,” provided such ” hearsay 
upon hearsay ” as it ^as been called, does not directl> appear to have been 
denv ed from strangers (9) But if the declarant’s information purport to have 
been denved eit] ’ ' i . 

so founded will 
cessfullv objects 

that all the statements come from persons whose declarations on the subject 
are admissible (11) ‘ If this were not so, the mam object of relaxing the 


acquainted with the members and state of 
the faiml> The latter portion of this 
section would haie induded senants 
friends and neighbours who are excluded 
(Johnson v Lanson 2 Bing 86) under 
English law The rule laid down by this 
Act IS still more general in its terms than 
the Act of 1855 as it renders admissible 
not merely the statements of persons 

deceased but also of persons whose eri 
dence is not procurable for other reasons 
As to a person claiming as illegitimate son 
establishing his alleged paternity see 

Cofalasomi \ /trunathellam 27 M 32 
34 35 (1903) 

(1) S 104 post see Taylor Ev } 

640 Wills Ev 2nd Ed 213— 214 

(2) Sangram S\»gh \ Rajan Bibi 12 

C 219 222 (1885) 12 I A 183 ste 
also Bejai Ba! adur v Bhupiiidar Bahadurt 
17 A 456 (1895) 

(3) Siam ifl/1 V Rodha Bibet. 4 C 


L R 173 (1879) 

(4) Sangram St?igk v Rajan Btbi supra 

(S> Baquar Ah v .4n;«wian ^ro 25 A 
236 (1903) sc 7 C W N 465 

(6) Chandra Nath v Nxlmadhab Bkutta 
charfee 26 C 236 s c 3 C W N 88 
(1898) 

(7) Kedar Nalk v Malhu Mai P C, 
40 C SS5 (1913) 

(8) Mauladad hhan v Abdul Salhar 
39 A 426 (1917) 

(9) Taylor Ev S 639 Sheddett v 
Atlomei General 30 L J P A hi 217 
Phipson Ev Sth Ed 293 Wills Ev, 
2dd Ed 218 See Mohonstng Umed 
Ra (d V Dalpatsxng Kanvaji 24 Bom L. 
R 289 (1922) 

(10) ZJamet v Lonnies 6 JI AG, 
525 

(11) Thus the declarations of a deceased 
widow respecting a sutement which her 
bu<band had made to her as to who his 
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ordinary rules oi evidence would be frustrated since it seldom happens that 
the declarations of deceased relatives embrace inatters within their own personal 
knowledge ”(1) A similar rule will be followed m cases under the 4ct pro 
vided all the statements come from persons whose declarations on the subject 
are admissible (that is, persons who are shewn to have had special means of 
knowledge) the evidence will not bo rejected merely on the ground that the 
declarant had no personal knowledge of the facts stated But where on a 
question of relationship the statements of certain witnesses who were supposed 
to be speaking from information derived from others were sought to be made 
admissible, but these intnesses did not state the persons from whom the\ 
den\ ed that information not at what penod of time they derived it, the evidenci 
was rejected (2) In other words, where the witness is speakmg from hearsar 
be must show that his knowledge comes from a person whose statements are 
admissible The statement however, which is relied on, must be shown to be 
the statement of a person whose statement is admissible under this sectioa 
So m the undermentioned case the alleged author of a doemneut R G S had 
died before the trial but the exhibit in question is merely a genealogical table 
filed on behall of C m a claim made by bun for certain villages The document 
— — — */» *. being an exhibit binding 

uucil held that the docu 


G s) relation to the docu 
personal knowledge and 
lent of a deceased person 

which is admissible m evidence For aught that appears the genealogicil table 
m question might neier have been seen or beard of oy C, personall), but baie 
been entirely the work of his pleader (3) But where a kursxnama was jro 

bv the pen of gomastn 
establish the same fact in 
(1) Accordmgto English 

law in the case of inamage, repute and conduct need not bo confined to the 
family , general reputation among and treatment by, friends and iieighbouM 
being receivable, except m ccttaiu t ’ » - -i 

as evidence of marriage (9) But tb 
merclj on the statements of some 

as general reputation, and can only be tendered on a question of pedigree, and 
in England, as the statement of a deceased rpIation(G) or m India as the state 
ment of a (7) 

The grouu' IV able aru 

partly the md 

because ‘ o faiourabh 

situated for knowing, raises a reasonable presumption that the facts concurred 


cousins were have been received set 
Ta>lor E\ ! 639 

(1) Taylor Ev S 639 and cases there 
cited 

(2) JlfiWJl Shafiqunn ssa v Shdban Ah 
9 C W N lOS (1904) a e 16 A, 
581 

(3) Jasttlpal Singh i Jageshar Singh 
25 A 43 (1902) s c 7 C W N 209 

(4) SI ah adi Begant v Seerelarj cf 
State iorindo P C (1907) 24 C 1059, 
L R. 4 I A 194 

15) Taylor Ev ! 578 Phipson Es 
Sth Ed 36-> 107 Wills E> 2nd Ed. 
206—209 Field Ev.. 6th Ed., 144, as to 
conduct see note to s 50 post 


(6) S! eddcit > Patrick 30 L. J ^ ^ 
A A 217 231 232 There is no doubt 
that general reputation of a marriage inay 
be gnen valeat guanlum A person livnj 
in a particular ne ghbourhood— say m 'f* 
York— may be called to say that the reput» 
tion in New 'Vorfc was that A and B w«f 
man and wife but you cannot ask wba 
any particular individual not being 
member of the family said on the 
ject that is getting into a d fferent ***” 
evidence ib per Sir C Cfcsswell 
also Wills Ev 2nd Ed 206—209 

(7) S 32 cl (5) ante as to op n « 
expressed by conduct, see s 59 P'^tl 
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in are tnie (1) "While, however, provision has been made by the Act in e. 50 
for the reception in evidence o{ c ’ * • - . ppears 

to be none for the admission of i But 

in a liter ca«e it has been held ^ . • nee of 

direct proof, consent to a marriage in Burmah may be inferred fiom the conduct 
of the parties as estabhshed by general reputation (2) 


The declarations need not refer to contemporaneous events ; thus state- Contempo- 
ments as to matters o . i f raneous- 

for such a restriction “ 

let in, by preventing >t ^ ^ ^ 

who'e declaration is to be adduced m evidence ’*(4) 

It has been already observed that in matter of public or general interest Particular 
declarations as to particular facts are excluded But the same rule docs not 
apph in ca«es of pedigree “ In cases of general nght which depend upon 
imruemonal usage, liiiung witnesses can only speak of their own knowledge to 
what passed m their own time , and to supply the deficiency, the law receives 
the declarations of persons who are dead There, however, the witness is only 
allowed to speak to what he has heard the dead man say respecting the repu- 
tation of the right of way, or of common, or the like A declaration, with 
regard to a particular ^ . i •, , , , 

raissible In matters < 
the relationship of pa 

the family are admitted , but here, as the reputation must proceed on parftcufar 
facts such as marriages, births, and the bke, fiom the necessity of the thing, 
the hearsay of the family as to these particular facts is not excluded General 
’* , >1 1 » t 1 . . » and the family transactions 

IS thus dropped m conversa- 
* . . . rue ”{5) 

As m the case of statements mth regard to public and general rights, do- Lla mota 
claratious as to relationship must have been made Wore the question in dispute 
in relation to which they are proved, was raised{6) , but they do not cease to 
be relevant becau«e the\ were made for the purpose of preventing the question 
from arising (7) Turther, the fifth clause of section 32, does not apply to 
statements made by interested parties in denial, in the course of litigation, of 
^ It has been held by the Privy Council, 
record handed down from generation 
of the family died or was bom, but a 
document drawn up on a particular occasion for a specific purpose by a member 
of the family) was to be treated as a mere declaration made by the person 
viho TOA.<le adopted \t It was al«o held va the same ease that to make a 
statement inadmissible as post litem niofam the same thing must be in controversy 
before and after such statement is made , and that tins pedigree wa« admissible 


(1) Taylor Ev 19 377 578 Phipson 
E> 5th Ed 362 

(2) l/i Me 1 Ml Msliite Mo J C 
(1912) 39 I A 57 39 C 392 

(3) Vonckton % Atlornci General 2 R 
& Myl 157 Davies ^ Lowndes 6 M & 
G 525 Phipson Ev (5th Ed 293) citing 
Hubb 659 Taylor Ev § 639 

(4) Taylor Ev I 639 ciuoting Lord 
Brougham 

(5) Derkclci Peerage Case 4 Camp 
415 416 f'cr Sir James Mansfield 

(6) S 32 els (5) and (6) v onfe, 
p 337 In Bahadur So’gh v Mohar Singh, 
24 A 94 107 (1901) where if was ob- 


jected that the statements were inadmis 
sible IS ha'ing been made post Itteni the 
Council held that the heirship of 
the then claimant was not really m dispute 
at that tune and that the construction of 
the Act contended for would practically 
nclude any attainable evidence in that 

(7) Stepb Dig Art 31 Berkeley 

Peerage Case 4 Camp 401 4 17 , and see 

Lavat Peerage Case L R 10 Ap Ca., 
797 Wills Es 2nd Ed 217 

(8) Varflini Anar v Chondt Dm, 9 A, 
467 (!b86) 
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In the first place, it is to be observed, with reference to the law prevailing 
in India that while the fourth clause admits parol evidence of reputation in 
proof of public or general nghts and customs, the present clause does not p^o^^de 
for the admissibility of parol evidence of reputation in the cases to which it 
applies (I) The Act, therefore (being in this respect in accord with Knghsh 
law), does not admit parol cMdenee of reputation in proof of pniafe rights and 
customs. It, however, declares that reputation to be relevant m proof both of 
pubbe and pnvatc rights (m respect of suen last mentioned rights departing 
from the English rule) which consists of statements contained m an) deed, mil 
or other document relating to any transaction by which an^ right or custom 
was created, claimed, modified, rcc<y«i-cd, asserted or dented, or uhich uas tncon 
sistenl tilth Us existence Xn this respect it appears to deal with both public 
and pri%ate nghts upon the same footing Further, the present section includes 
an>i deed, will or other document, so that the rule as to ancient documents 
receivable cither as evidence of reputation or as acts of ownership is m terms 
extended and enlarged for under this clause a statement in an) relevant 
document, though not more than thirt\ )ears old, and however recent, is 
admissible (2) In practice however the rule under the Act jn this last men 
tioned respect must remain much the same as that under English law since, m 
the case of modern documents, direct proof b) witnesses will in most cases be 
procurable, and the conditions under which this form of hearsay tcstimonv Js 
alone admissible ^vlU not be found to exist Moreover, even where such con 
ditions exist, recent documents mav often for \arioii5 causes, be of little 
weight (3) 

EIGHTH clause 

made"bv *a Statements made by a number of persons and expressing feelings or iin 
number of pressions on their part relevant to the matter m question are rdevant, and maj 
per«on«i and be proved by the testimon) of persons other than those who mode them, when 
leelfnls persons arc dead, or cannot be found or have become incapable of giving 

Jmpress/ons evidence, or when their attendance cannot be procured, without an amount of 
delay or expense, which under the circumstances of the case, appears to the 
Court unreasonable (4) Some or all of these conditions mil necessanl) be found 
to occur, at any rate in by far the greater number of ca'^es when relevant e\ idence 
of this character is tendered The meaning of this clause has been said to be 
“ that when a number of persons assemble together to giv c v ent to one common 
statement, which statement ex • f • 7 .. 


es to statements exprc^m.. 
feelings or impressions, not of on indisidun! but an aggregate of indnidual'’ as 
the exclamations of a crowd , and the esidence is receisabic on account of thr 
difEcuIty or impossibility of procunng the attendance of all the individuals 
who composed such crowd or aggregate of persons (C) So to prose that a can 
cature destroved before the tnal was meant to represent two of the relations 
of the defendant, exclamations of recognition by spectators in a pubue 


(1) The statement made felcvani by d 
(7) must be urxiltn and the word 'verbal' 
3t the commencement of this sectioo has 
no application to this clause 

(2) Norton Ev, 192 Tield Ev 6th 

Ed 143 144, in IlHrronafh WuBiet r 

.\i//antind 10 B L. R (1872) 

the document m question was executed 
only 18 months before suit was brought 
As to the admissibility of reports accom 
panymg orders as hearsay endenee of 


reputed possession see Dmomom C/imidAn 
roni > Brojo Mohmi 29 C 193 (1901) 

(3) //i»rronfll/i MuUick \ Ni/W"""® 

cl supra 

(4) b 3 cl (8) illust (ft) fieW 

«th rd 144 ,, 

(5) /? V Bum Diitt 23 U R Cr 3> 

38 (18 4) fer JaeVson J . 

(61 Norton Ev 193 Field Ev Ctt> 
Ed 144 Taylor Ev S! 576 779 


s 32, c!s. 5 6s 6.] statemfnts as to belationship 
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m are true (1) 'While, however, provision has been made by the Act m s 60 
for the reception in evidence of conduct as proof of relationship, there appears 
to be none for the admission of the pcneral reputation abo\e mentioned But 
in a later ca«e it has been held b\ the Pnvy Council that, m the absence of 
direct proof consent to a marriage in Burmah may be inferred from the conduct 
of the parties as established by general reputation (2) 

The d • " " ‘ ‘ ‘ 

ments as 
for such a 
let in, bv 
whose dec 

It has been already observed that in matter of public or general interest Particular 
declarations as to particular facts are excluded But the same rule does not 
appl\ in cases of pedigree In cases of general right which depend upon 
immemorial usage hvmg witnesses can only speak of their own knowledge to 
what pas ed in their own time , and to supply the deficiency , the law receives 
the declarations of persons who are dead There, however the witness is only 
allowed to speak to what he has heard the dead man say respecting the repu 
tation of the right of way or of common or the hi e A declaiation wnth 
regard to a particular fact which would support or negatue the nght, is mad 
nu'' ihle In matters of pedigree it being impossible to prove by living witnesses 
the relationship of past ,.cnetations the declarations of deceased membe» of 
the famih are admitted but here as the reputation must proceed on partteular 
/acts such as marnages births and the like, fiom the necessity of the thmer 
♦ 11 , *v t ^ 1 ♦ *1 , I . » ♦ ,. ♦ „ f j 1 n 


As in the case of statements with regard to public and general rights de lis » 
clarations as to relationship must have been made Wore the question in dispute 
in relation to which they are proved was raised(6) , but they do not cease to 
be Teles ant becau«e thev were made for the purpose of pros enting the question 
from arising (7) Further the fiftli clause of section 32 docs not apply to 
statements made by interested parties m denial m the course of litigation, of 
" It has been held by the Privy Council 
record handed down, fiom generation 
of the family died or was bom, but a 
document drawn up on a particular occasion for a specific purpose by a member 
of the family) was to be treated as a mere declaration made by the person 
who mati'e or acfoi ^fso AeM in the same case that to make a 

statement inadmissible as post htemnotamthe same thing must be m controversy 
before and after such statement is made and that this pedigree was admissible 


(1) Taylor Ev S! 577 578 Phipson 
E\ Sth Ed 36’ 

(2) Vi Me v Mi Mt! Ma J C 

(1912) 39 I A 57 39 C 39’ 

(3) Vonekton \ Alton ey CenfroJ 2 R 
A Mjl 157 Davies v Loiindes 6 M & 
G 5’5 Ph pson Ev (Sth Fd 293) ring 
Hubb 659 Tailor E\ 5 639 

(4) Taylor Ev ! 639 f]«ot ng Lord 
Brougham 

(5) Berkeley Peerage Case 4 Camp 
415 416 prr S r James Mansfield 

(6) S 3’ els (5) and (6) v j fe 
p 337 In Ba/ adur S ngh v Mol ar Smgh 
24 A 94 107 (1901) where it was ob- 


jected that the statements \ ere inadm s 
s blc as ha ng been made post I tem the 
Prijy Count I held that the he rsh p of 
t! e then clam ant \ as not really m d spute 
at that t me and that the construct on of 
the Act contended for would practically 
exclude any aita nable e\ dence in that 


(7) Steph D s Aft 31 

Pierage Case 4 Camp 401 — 417 anj , ^ 
Lotal Peerage Case L R 10 An p, 
797 W Us tv '•nd Ed 217 ^ 

(8) Aara ni Kuar \ Cl andt Din o i 

467 <18861 ^ 
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as a declaration made and adopted by a deceased member of the familv, and 
touching the family reputation, on the subject of its descent, and not shown to 
hepostltleir-^ j _ t_ . 
to be a fami 
it from his 
it, the docui 

section does not make it necessary to show by whom such statements were 
made(2) 


SEVENTH CLAUSE 

Statements Statements contained m any deed will, or other document which relates 
•nenfs^^* transaction as is mentioned m cl (a) of the thirteenth section, that 

’■elating to is, any transaction by which any right or custom was created, claimed modi 
transaction figd, recognized, asserted or denied, or which ivas inconsistent w ith its existence 
my 'right or under this clause The thirteenth section which should be read 

custom was together with the present clause, relates to both pubhc and pruate rights and 
created customs (3) The present clause, therefore, relates to prnatc, as well as public 

the^lle nghta and customs (4) According to English law, declarations, ivnttcn or 


nnth \ethal and written, and, the latter with imttcn, statements relating to 
pubhc or general rights and customs m general accordance with the English 
taw upon the same subject so fat as the latter extends The first mentioned 
clause admits the %etba{ or wntten statement giving the opinion of some parti 
cular poisons to the existence of such rights But bearsa} as to matters of 
general interest is not confined to such declarations It ma) be proved under 
this clause by recitals and descriptions of the public or general nght, in wills 
deeds, leases, maps, surreys, assessments, and the like(6) however recent such 
documents may be (7) In a suit by a zemindar to recover certain forest tracts 
from Government, the plaintiS relied on certain accounts called oywi-wt accounts 
as formshing proof of the inclusion of the said tracts within the limits of his 
zammdary Held, that inasmuch as tbcj were from time to time prepared 
for administrative purposes br village officers, and were produced from proper 
custody and othenvise sufficiently proved to be genuine thes were admissible 
as evidence of reputation (8) 


(1) Aalka Prasad v Afathura Prasad 
P C (1908) 30 A, SIO 

(2) Jehangir v Sheoraj Singh 37 A 
60n (1915) 

(3) V ante , s 13 

(4) See Ilnrrenoth Mulltek \ Nillanund 
Mulhck 10 B L R 263 (1872) in which 
the custom was a family custom. 

(5) t ante cl (4) aod fast 

(6) S 32 cl (7) Norton Ev, 190 
see Phipson E\ 5th Ed 279 — J?0, 
Roscoe N P Ev 48—51, Powell Ev, 
Qth Ed 237—249 Best Ev $ 497, 
Steph Dig Art 30 Taylor Ev IS 607 — 
634 Dretl % Bea!et M & M, 416 Cnr 
ton V Lomax 5 Esp , 60 Plaxton v 
Dare 10 B & C 17, Doe v 11 iitcomb 
4 II L C 425, Coombs Y Coelher hi & 
M 398 Koscoe N P Ev 214, Private 
Acts — Carton \ Lomax supra Camar 
ton \ I illebois 13 M & W 313 Bean 
fort V Smith 4 Ex. 450, Roscoe N P 
Ev. 183, Manor books and presentments 


—Phipson Ev Sth Ed 282— Priiaie 
Maps — R V ifiltoH I C A K, S3 
Hattmond \ Bradstreel, 10 Ex 390 

V FuMter 28 L J Q B 12 Daniel ' 

K tikin 7 Ex 429 Ancient Public Sur 
ve>s — r reeinan v Reed 4 B & S 174 
Smith \ Bre^nloj. L. R. 9 Eo 2” 
Daniel v tFilk n supra Modern publ c 
surveys — Bidder v Bridges, 34 W R 
(Eng ) 514 54 L T 529 affirmed U 

N 1886 p 148 Ancient public assess 
ments — Plaxton \ Dare supra Phipson 
Ev 5lh Ed 282 Cooke v Banks 2 C a 
P 478 Cly \ Caldecott, 7 C 
433 . 

(7) Norton Ev 192, the words of the 

clause are in any deed will etc bu 

V fast as to judgments orders anJ 

decrees which are admissible lO tetsstef* 
o( public or general Interest only see t • 
post • , 

(8) Sitosubramonya v Secretary i 
Slate 9 M. 235 (1834) 
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But further, this section deals with nghts and customs generally, private 


expect a higher species of eMdence It is, therefore, a rule that ancient docu 
inents (i e , documents more than 30 years old) purporting to he a part of the 
transactions to which they relate, and not a mere narrative of them, are receiv- 
able in e\idencc that tho«e transactions actuallj occurred, provided they be 
produced from proper custody (1) 

But to prove or disproNe a right or custom it is not enough to adduce 
e% idence of a transaction m which or in the course of which the nght or custom 
was asserted or denied, though the transaction will be relevant under section 
13 cl (<i) if it he one bi which the right or custom was asserted or demed \\ hen 
the question was whether a tenant held lands under the imkdi or bkaoh systems 
of rent, and the Court based its decision on a statement contained in a heba 
iiamo executed b\ the deceased grandfather of the tenant, it was held that the 
ftcltaiKiHia was not admissible under this clause read with section 13, cl (o) (2) 

The law upon the subject has been thus summarised — “ Ancient docu 
ments by which anv right of property purports to have been exercised (c g , 
leases, licenses, and grants) are admissible, even in favour of the grantor or his 
successors, m proof of ancient possession The grounds of admission are two 
fold,— necessity, ancient possession being incapable of direct proof by witnesses , 
and the fact that such documents are themselves ads of ownership, real trans 
actions between man and mao only intelligible upon the footing of title, or 
at least of a bond Jldc belief m title since m the ordinary course oi things men 
do not execute such documents without acting upon them (3) (a) The docu 
ments should purport to constitute the tian'^cttons which they effect , mete 
prior directions to do the acts or subseguenr narratnes of them being inadims 
Bible (4) Thus, though expired leases (or even couDterparts)(5) may he tendered 
to show ancient possession of the property demised or reserved from the demise, 
recitals in such lease of other documents or facts will be rejected except as 
admis'^ions (6) (b) Deeds of this nature must to ensure genuineness be like 
other ancient documents, produced from proper custody , and should to be 
of an\ weight, be coTroborated by proof within living raemorj of payments 
made or enjoyment had in pursuance of them The absence of CMdence of 
modem enjoyment, however goes merely to weight and not to admissibihtv 
(c) Ancient documents admisMble as ads of ownership may be tendered on 
questions either of public or private right and must be distinguished from those 
ancient documents which are received as e\idence of reputation which latter 
may consist of bare a sertions or recitals of the right but ate confined to 
questions of public and general interest 

Modern possession being susceptible of proof by witnesses cannot be 
established bj modern leases etc even though supiKirtcd b% e\ndence of paj 
ments made thereunder (7) 


(1 I Powell Ev 9th Ed 285—288 

(2) BansI i Singh v Mir Amir Ah 
(1907) 11 C W N 703 

(3) Malcol tson v O Dcfl 10 H L C 
S«3 Br slcrw v Cormtean 3 Ap Cas 
641 See also The L^d Advocate v Lord 
Loia! 5 App 273 cited ante See 
also s 13 ante eonrmentary to same 
tass! I and as to proof of ancient docu 
ments s 90 fast 

(4) lb 


(5) Taylor Ev i 4’7 

(6) OnstOM V Cormican supra 662 

(7) Drtstaw v Cormiean supra 668 

per Lord Blackburn Clarkson v fVood- 
loise 3 Doug 189 the passage in quota 
lion marks is from Ph pson E\ 3rd Ed. 
91 <8 Sth Ed 97 citing Taylor Ev, 

SS 658—667 Roscoe N P Ev, 53 54, 
Powell Ev Sth Ed 283—288 Wharton 
Ev SS 194—199 


Evidence of 

ancient 

possession 



342 


DOCUJIENTS RELA'mO TO RIGIITS A^D CUSTOMS [S. 32, Cl 7 


OS a declaration made and adopted by a deceased member of the familr, and 
touching the family reputation, on the subject of its descent, and not shown to 
be post litem motam (1) In a recent cast 

4-« JV 


Bection does not make it necessary to show by nhom such statements were 
made(2) 


SEVENTH CLAUSE 

Statements Statements contained m any deed will, or other document which relates 
inents^^' transaction as is mentioned in cl (a) of the thirteenth section that 

relating to is, any transaction by which any nght or custom was created claimed modi 
transaction recognized, asserted or demed, or which was inconsistent inth its existence 
any 'right or may be proi cd under this clause The thirteenth section which should be read 
cuMom was together with the present clause, relates to both public and pii\ate rights and 
created customs (3) The present clause therefore, relates tu prnaie as well as pulUc 
rights and customs (4) According to Enghsh law, declarations, written or 

I 


with \eibal and wntten, and, the latter with wntlcn statements relating to 
public or general rights and customs m general accordance with the English 
law upon the same subiect so fat as the Tatter extends The first mentioned 
clause admits the verbal or wntten statement ginng the opinion of some parti 
cular persons to the existence of such ngbts But bearsa; as to matters of 
general interest is not confined to such declarations It ms; be proved under 
this clause by recitals and descnptions of the pubhc or general nght, in wilU 
deeds, leases, maps surreys assessments and the hke(C) howev cr recent such 
documents may be (7) In a suit by a zemindar to recoi er certain forest tracts 
from Government, the plamtifi relied on certain accounts called a jukvt accounts 
as furnishing proof of the inclusion of the said tracts mthm the limits of his 
zammdary Held, that inasmuch as they were from time to time prepared 
for administrative purposes by village officers and were produced from proper 
custod} and otherwise sufficiently pro\ed to be genuine the' were admissible 
as evidence of reputation (8) 


(1) halJsa Prasad v Malfura Prasad 
P C (1903) SO A 510 

(2) Jelangir v Shcora/ Singh 37 A 
600 (1915) 

(3) V ante a 13 

(4) See Hurrenoth lluli ek % Ntttanutd 
MulUck 10 B L R 263 (1872) m which 
the custom waa a fam ly custom. 

(5) s ante cl (4) and fast 

(6) S 32 cl (7) Norton Ei 190 

see Phipsoo E> Sth Ed 279-^90 
Roscoe N P Ev 48 — 51 Powell Et 
'’ th Ed 237—249 Best Ev 3 497 
Stept. Deg Art 30 Taylor Ev ff 607 — 
634 Brett ^ Beales M i M 416 Cur 
tan \ Lomax 5 Esp 60 Plaxton \ 
Dare 10 B i C 37 Dee s It tllcomb 
4 H L C 425 Coombs V Coeiher M & 
M 398 Roscoe N P Ev 214 Private 
Acts — Ciir.on > Lomax supra Camar 
tan \ 1 iJlebais 13 if & 3X3, Peat 

fart V Smith 4 Ex, 4S0 Roscoe N P 
Ev., 183, Manor books and presentments 


— Pfaipson Ev Sth Ed 28'’— PreviJ* 

Maps ~R \ Milton 1C & K. 
Hammond \ Bradstreel 10 Ex 390 P't't 
■>. Fulcher 25 L J Q B 12 Daniel ' 
11 tikin 7 Ex 429 Ancient PubI c 
vcys — Precinan t Reed 4 B & S 17’ 
Smith t Brertnloti. D. R 9 Eq 24 
Daniel \ fVilk n supra ^rode^n puM « 
suneys — Didder y Bridges 34 W ^ 
(Fng) 514 54 L T 529 alHrmed )' 

N 1836 p 143 Ancient publ c asjfjs 
meats —Plaxton \ Dare supra Pb p*'^° 
E» 5lh Ed 282 Cooke \ Banks 2 0* 
P 478 C/y t Caldecott 7 B n? 

<33 . , 

(7) Norton Et 192 the words of l ' 

clause are in any deed will etc ‘ 

^ fast as to judswents orders 
decrees which are admissible in ms tef* 
of public or Rcneral interest only see * 

(8) 5it(ijK!>rflma»iya v Secretary 
State 9 M 285 (1884) 
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But further, this section deaU isith rights and customs generally, private 


expect a higher species of e^ idencc It is, therefore, a rule that ancient docu- 
ments {t e , documents more than 30 years old) purporting to be a part of the 
transactions to winch thcj relate, and not a mere narrative of them, are receiv- 
able in evidence that those transactions actuall} occurred, provided they be 
produced from proper custod) (1) 

But to prove or dispro\c a right or custom it is not enough to adduce Evidence of 
ei idence of a transaction m which or in the course of which the right or custom possession 
was asserted or denied, though the transaction will be relevant under section ^ 

13 cl (o) if it be one b^ which the right or custom was asserted or demed UTien 
the question was whether a tenant held lands under the nakdi or bJiaoh systems 
of rent, and the Court based its decision on a statement contained in a heba- 
nauia executed hr the deceased grandfather of the tenant, it was held that the 
nas not admissible under this clause read mth section 13, cl (a) (2) 

The law upon the subject has been thus summarised — “ Ancient docu 
ments by which any right of propertv purports to have been exercised (c g , 
leases, licenses, and grants) arc admissible, even m favour of the grantor or his 
successors, in proof of ancient possession The grounds of admission are two 
fold,— iiocessUy, ancient possession being incapable of direct proof by witnesses , 
and the fact that such documents are themselves eels of oujisrship, real trans 
actions between man and man, only intelligible upon the footing of title, or 
at least of a bondfde belief in title, since m the ordinary course of things men 
do not execute such documents without acting upon them (3) (a) The docu- . 

ments should purport to constitute the transactions which they cSect , mere 
prior directions to do the acts, or su&scf ue«f narrafues of them, being inadmis- 
sible (4) Thus, though expired leases (or even counterparts)(5) may be tendered 
to show ancient possession of the property demised, or reserved from the demise, 
recitals in such lease of other documents or facte will be rejected except as 
admiwions (6) {b) Deeds of this nature must, to ensure geniuneness, be, like 
other ancient doenments, produced from proper custody , and should, to be 
of anv weight, be corrohoraled by proof within living memory of payments 
made, or enjojment bad, in pursuance of them The absence of evidence of 
modern enjoyment, however, goes merely to weight and not to admissibilitj 
(c) Ancient documents, admissible as arts of ounershtp, may be tendertd on 
questions either of pubhc or private ngftt , and must he aetjnguished from those 
ancient documents which are received as evidence of reputation, which latter 
may consist of bare assertions or recitals, of the right, but arc confined to 
questions of public and general interest 

“ Modern possession being susceptible of proof by witnesses cannot be 
established bv modern leases, etc , even though supported bv evndence of paj 
ments made thereunder ”(7) 


(1) Powell Ev 9th Ed 285— 28S 

(2) Banshi S\ngh v Mir Amr Alt 
(1907) 11 C W N 701 

(3) Malcolmson v O Dea 10 H L C 

593 Brtsferv \ Cormxcan 3 Ap Cas 
641 see also The lord Advocate v Lord 
Lotat 5 App 273 eited ante See 
also $ 13 ante conunentary to same 

fass 1 1 and as to proof of ancient docu 
ments s 90 post 

C4) Ib 


(5) Taylor Ev I 42'’ 

(6) Bnttoar v Corm can 

(7) Bnsttm/ v Cofn j" 

per Lord Blacklw" ' 

house 3 Douk 187 

tion marks from i < n 

91 tl> Sth Cd ' 

!S 658—667 ^ * 

r well I V 9 lh - ' 

Ev n 194 — 15^ 


. 

. « \ H vVM 
aj.-e n •» 
r. «rd Fd, 
Tin I r Ev, 
En, 53 54. 
.''S W’^at-'o. 
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In the first place, it is to be observed, with reference to the law prevailing 
m India that while the fourth clause admits parol eaadence of reputation in 
proof of public or general rights and customs, the present clause does not provitle 
for the admissibility of parol evidence of reputation in the cases to which it 
applies (1) The Act, therefore (being m this respect m accord with En'’lj«h 
law), does not admit parol e\idence of reputation m proof of pmate rights and 
customs It, however, declares that reputation to he relevant in proof both of 
public and pnvate rights (m respect of such last mentioned rights departing 
from the English rule) which con‘«ists of statements contained m anj deed, will 
or other document relating to anv transaction by which an\ right or custom 
was created claimed, modtjted recognt^ed, asserted or denied, or uhicli uas vcon 
sislent ttit/j its cristence In this respect it appears to deal snth both public 
and prn ate rights upon the same footing Further, the present section includes 
ang deed, will or other document so that the rule as to ancient documents 
receivable either as evidence of reputation or as acts of ownership is in terms 
evtended and enlarged for under this clause a stitement m anj relevant 
document, though not more than thirtj )cars old and however recent is 
admissible (2) In practice however the rule under the Act in this last men 
tioned respect must remain much the same as that under English law since in 
the case of modern documents, direct proof bj w itncsses will in most cases he 
procurable and the conditions under which this form of hearsaj testimonr is 
nlono admissible will not be found to exist Moreover even where such con 
ditions exist, recent documents may often for various causes, be of little 
weight (3) 

FIGIJTII CLAUSE 

mBde”bv*a Statements made by a number of persons and expressing feelings or im 
number ot presstons oa their pert relevant to the matter m question are reiei ant, and ma} 
persons and he pro-ved by the testimonj of persons other than those who made them when 
fee^hnes o^r persons are dead or cannot be found, or have become incapable of giving 
Jmpressions evidence, or when thcic attendance cannot be procured, without an amount of 
delay or expense which under the circumstances of the case, appears to the 


“ that when a number of persons as'^mhlc together to giv e v ent to one comnion 
statement, which etatement expresses the feelings or impressions made in their 

r ’ * .1 i * _ fepoated b^ the witnc^es 

feelings and opinions is dealt 
C3 to statements expres«ing 
feelings or impressions, not of on individual but an aggregate of individuals as 
the exclamations of a crowd, and the evidence is receivable on account of the 
dilBculty or impossibility of procunng the attendance of all the individuals 
who composed such crowd or aggregate of persons (C) So to prove that a can 
cature destroyed before the trial was meant to represent two of the relations 
of the defendant, exclamations of recognition by spectators m a public 


(1) The statement made relevant by cl 
(7) must be aniien anil ihe viord ‘verbal 
at (he commenccfnent of this section has 
no appl cat on to this clause 

(2) Norton Ev l92 TielJ Ev 6(b 

Fd 143 — 144 in JlHrronalh t 

\,r/i7nunif \tull ct 10 E 1^ 263 (1872) 
the document in (luesUon was executed 
only 18 months before ^uit was brought 
As to the admissililiy of reports accoA 
ran> ng orders as hearsay evidenee of 


routed possess on see D i on oni Cho'tdhn 
rail \ Bro;o Mol n. 29 C 198 (1901) 

(J) Unrr»falh Mullick \ hil'onuni 
Mali el supra 

(4) S 3 cl (8) must (n) ExM 
Clh Id 144 

(5) R V Ram Dull 2S VV R ^ 
38 (18 4) fer Jackson J 

(6) Norton T' 193 Tield 
Fd 144 Taylor Fv If 5*6 * 
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picture gallerv, * ' * ’ • i , 

(1) Andto pro\c 
had nece^sanlv 

publicl) jeered at in consequence of the libel was held to be admissible (2) And 
It was held that, on a prosecution for conspm ’ 

assemble for the purpose of inspiring terror ra 
be called to pro\e that seaeral jiersons, rvho 

had complained to him that thej rvere alarmed at these meetings and had 
requested him to send for militarj assistance (3) But the section has no appli 
cation to the ca«c of a Police officer, who goes round and collects a great number 
of statements from persons in different places , nor can he be permitted to gue 
the result of these statements as endencefJ) •< ’’ 


33 evidence given bv a witness m a judicial proceeding,! 
or before any person authorized bv law to take it, is relevant 
for the purpose of proving, in a subsequent judicial proceeding 
or in a later stage of the same judicial proceeding, the truth 
of the facts vhich it states wlicn the witness is dead, or cannot 
be found or is incapable of giving evidence, or is kept out of the 
way by the adt eree party, or if his presence cannot be obtained 
without an amount of delay or expense which, under the circum 
stances of the case, the Court considers unreasonable 


Relevancy 
ot certain 
’vidence for 
iroving in 
iubsequent 
iroceedlng 
he truth of 
vets there- 
n stated 


Provided— 


that the proceeding was between the same parties or their 
representatives in interest , 

that the adv erse partv in the first proceeding had the right 
and opportunity tocro'^s examine, 

that the questions in issue were substantial]) the same in 
the first as m the second proceeding 

Explanation — A criminal trial or inquiry shall be deemed 
to be a proceeding between tlic prosecutor and the accused 
within the meaning of this section. 

Principle — The geaera) ziile is that the best evideDce zaast he given 
no evidence will be received which is merely substitutionary in its nature so long 
as the original evidence is attainable Thus depositions are m general admi'* 
«ible onlj after proof that the parties who made them cannot tbemseh es be pro 
duced (5) The prc'ient section states tlie circumstances under which secondary 
evidence of oral testimonj may be given (0) Under these circumstances, the 
production of primary evidence is either wholly (as if the witness is dead or can 
not be found, or is incapable or is kept anaj) or partiallj (as in the ca'e of 
delay or etpensc), out of the party’s power In the last mentioned ca'^e there 
is the further ground of convenience But the use of such secondarv evidence 
IS limited by certain provisos based on the following pnnciples The first is 


(1) Du Bast V Beresford 2 Camp 
511 see Norton Ev 192 193 Taylor 
Ev 5 579 

(2) Cook \ iVard 4 M & P 99 
Phipson Ev 3rd id 319 

(3) K V 1 9 C & P 275 Red 

ford \ Btrlc) 3 R kS 


(4j R % Ram Dull ’3 \V R Cr 35 
(1B74) 

(5) Taylor F\ § S91 As to English 
and Indian Law see Lanka Lakshmanna v 
Lanka I arihanam to M L J 657 
(61 (/ Taslor E 5 464 
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enacted on the grounds of reciprocity, because the right to use evidence, other 
than admissions, being co-exteuavc 'with the liabiUtv to be bound thereby, 
the adversary in the second suit has no power to offer evidence in his own 
favour which, had it been tendered against him, would ba\e been clearlv 
inadmissiblc(l) , the second because it is certainly the right of every litigant, 

unless he * i. * i . 

whose test 

the party ■■ • 

as evidenc 

be so used (2) 'ihe principle involved m the third pro\ iso m requinng identity 
of the matter in issue is to secure that m the former proceeding the parties were 
not without the opportunity * 
upon which their evidence i 
admission of such evidence h 

the parties and the issues being the same, and full opportunity of cross examina 
tion having been allowed, the second trial is virtually a continuation of the 
first (4) Where the conditions mentioned do not exist then the evidence 
13 not relevant (5) 


s 3 (‘*£nd«nee") 
s 3 (“ Court ”) 

B 3 ( * i?ehiaR( ”} 

s 67. cl "i {Judicial noUet of public offittra ) 
*s 74, 76 77. 79 (Pu6/»C documtnU 
ccrUfitd eopita } 

a 80 {PrtsumpUonr 04 to record o/ettdence ) 


8 91 Except 1 {Appointment of puilie 
officer ) 

• 10^ {Durden of proof ) 

M 107, 108 {Durden of proof .death.) 

* 168 {ilatleri vhieh rnty be proved M 

connection utfh etalemenU under thi 
jretion ) 


Steph Dig ■ Art 33, and 8ee CIi X\ II . Roscoe, N P £r . 301 — 202 , Best, Bv , {496 
Powell, Ev . OtU Ed 88. 89, 326 337 . Taylor Ev , {{ 40*— 478 , and Ch V, peu»im W6-649 . 
Starlac, Hr. 40S, et eeq . Phipsoti, Ev.OthFd 410—421, Norton, Ev , 103-103 1 IV ills 
Ev , 2nd Ed , 248—263 , Act X of 1873. ss 6, 13 (IndL-m Oaths} , Cr Pr Code, sx 353-3M 
S03. 509 512, 203, 2W , Civ Pr Code. O W 111. 2nd Ed , pp 842—849 , Cr Pr Code, s 812 
(absconding accused) , e 233 (evidence taken before Committing Magistrate) VV oodroffe and 
Ameer Al» a Civ Pr Code. O XXVI, rr 1—8 . 2Dd Ed . pp 1038—1092 . Cr Pr Code (En 
dence on Commission) Set ccctions, as abo Acts and Statutes cited, poit 


COMMENTARY. 

, The conditions on which the evidence is receivable arc analogous to tho.c 
trials relating to judgments, and whenever a decree in one case would be evidence of 

the facts decided when tendered in another, then the te«timon^ of a witne” 
in the former trial, who was liable to cross examination but is incapable of 
being called, is receivable Depositions of witnesses in a former suit are not 
admissible in evidence when those witnesses arc living and their oral evidence is 
procurable (6) “ This section gives the Court new powers which require to be 


(1) Taj lor Ev S 469, Doe x Derbi 
1 A A E 783 786. Norton Fv 196 
I aurenee V French, Drew, 472, \forgan 
% ^’tchol L R. C P. 117 

(2) Coraehand Strear v Ram Karain 
9 VV R S87 (t?68) ue alw Gregory v 
Dootcy Chand 14 VV R, 17 (1870) poit 

(3) R \ Rami Rcddi 2 M 43 (1881) 
at p 52 Dal Cangadhar Titak v Shntu 
nas Pond, I PC 39 B. 441 (1915), 42 
1 A 135 cf 19 C \V N 729 

(4) Wbart., t 177, cited in Phipson. 


Ev 5th Fd 416 ,, 

(SI Ponnutamt Pillai v 5'inx<»''<>'" 

41 M 731 s c 34 Vf L J 526 

(61 llurith Chundcr v Tara Chi^d - 
BLR App 4 (1868) Taylor Fv I 
464 CAoobus Moyee \ Umb.ea C**'* 
23 V\ R 343 (1874) See generallr ^ 
to condition* of section Chatanri S>nt 
V Kuar 2 All I. J 91 

in which the condition* of the *ect 
not being fulfilled the derojitioo 
rejected. 
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exercised with great caution There is no doubt that it is necessary (just as 
much as ever it was) to produce e\ cry witness at the trial, unless it is proved 
to be either actuall} impossible to produce him, or to be so difficult to do so 
that it IS, under the circumstances, unreasonable to insist on his production ”(1) 
The grounds of admissibilitj m the present section depend not, as in the case 
of the previous section, on the character of the statement and the subject to 
which It refers, but on the circumstances under which it was made and these 
circumstances (which must be shown to exist, in order to the admissihihty 
of the evidence) are — 


aut 

Spe 

^ o 

or «olemn affirmation (S) The ei tdence of a witness given in a proceeding 
before a Judge or Magistrate who had no jurisdiction and which was thus 
pronounced to be corafrt non jurficc, cannot therefore bended under this section 
on a re trial before a competent Court (9) Where a plaintiff fails to appear the 
Court has no junsdiction to hear the defendant s esidencc before dismissing 
the suit for uant of pro'^ecution and eiidcnce so based cannot be used under 
this section (10) (li) That the ivitncss is dead, or that the other grounds »>ieii 
tioned bv the section exist thus inconvenience to svitnesses is no gtound(ll) 
(v po«0 the«e grounds arc (with the exception of the witness bem » kept away) 
the same as those enumerated m section 32, anle (c) That the conditions 
required bj the provisos have been fulfilled (v post) 

The burden of proving these facts lies on the person who tenders evidence 
under this section (12) 

It is doubtful whether evidence taken on commission can be used b\ either 
part) till it has been tendered(P ' 

£ut in a later decision of the C 
to the practice of the ^lofussil 
should first be tendered (15) 

The cNidenee is admissible (or the purpose of proving the truth of the facts 
which it States either m an entire!? new judicial proceedme. or m a subsequent 
stage of the same proceeding 

The Court has no discretion as to admitting a deposition when the witness 
(i) is dead , or (u) cannot be found , or (iii) is incapable , or (iv) is kept out of the 
wa) , the deposition of such untnes«es is declared to be relevant and must 


(1) R \ iloujan 20 W R Cr 69 
C1873) fer Maepherson J concurred in 
b> White J in 7? V Piar, La/ 4 C L 
R 511 <1879) and see R v Mulu 2 A 
648 (1880) 

(2) This can be generally proved by the 
production of the Original Record t ss 
80 57 cl <7) 91 Exception (1) foil 
or a certified copy sec ss 74 76 77 79 
fosi Steph Introd 166 

(3) See R v Dossaji Gulo t 3 B 334 
(1878) [British Consul at Zanzibari 

(4) As to evidence taken on commission 
t Woodroffes Civ Pro Cixie O XWI 
2nd Ed pp 1088—1092 

(5) R V R,gg 4 F i F lOSa and 
see Acts IV of 1871 V ot 1889 and ss 
174—176 Cr Pro Code 

(6) Jehelo SI c\kh v Jaibancssa Btbt 

S C W \ 605 (1913) 

(7) And see Civ Pr Code O \IN 2od 


Ed pp 830 — 851 

(8) Act X of 1873 s S lut w s 13 
ifr 

(9) R V RamiReddi 3 M 48 (1881) 

(10) Kesrt Chand v Naltoital Jute \fills 
40 C 119 (1913) distinguish n? cr parte 
JaeobsOH 22 Ch D 312 (188’) 

(11) K V Btrte 6 A 224 (1884) as 
to s 283 Cr Pr Code v post 

(12) S 140 post 

(13) Woodroffe and Ameer Ali Civil 
Procedure Code 2nd Ed p 109’ 

(14) Nislauant Dassi v A undo Lall 
(1899) 3 C \V N 239 D arka \atli 
V Ganga Dan (1872) 8 C L R App 
103 AnsBii Aim an v Sofia Ranjan 
(1903) 30 C 999 Hemanta humart 
Banktt Behari Stbdar (1903) 9 C W N 
794 

(15) Dl anu Ra i \fahto v l/iir/i \Jahto 
(1909) 36 C 567 
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therefore be admitted The Court has such a discretion in the case of the circum 
stances mentioned at the close of the section (1) When the evidence of an 
ah«cnt \ntne®s is admitted under this «ection, the grounds for its admission 
should he stated full} and clearl}, to enable the High Court to judge of the 
propnet} of its admission (2) iVssuming that there are reasons wh} the Court 
thinks fit to dispense with the personal attendance of a witness, and circum 
stances are disclosed showing that his presence could not be obtained mthoat 
an unreasonable amount of expense and delay, the evidence to suppU such 
reasons and to prove such circumstances should be formally and regularl} taken 
and recorded (3) It has been held in a recent casein the Madras High Court 
thit unless this Court has satisfied itself that there ore such reasons, consent 
or want of objection on the part of the accused will not (in spite of section 54 
of this Act) justify the Court m adimttmg the evudence of an ab-^ent rntne®-' 
imtler this section (4) And it has also been recentl} held bj the Pnn Council 
that in the absence of proof of such circumstances the admission in bulk ma (?i\il 
suit of the deposition recorded m a Cnmmal trial was a serious irreguhrit} (5) 


the 

ippi 

'cctiuu -iJi, uruuinai iroceoure voile in using endcnce taken in a prenoui 
cnminal tnal in suppression of cMdence given in the presence of the accused (7) 

The evidence given in the previous proceeding roust have been recorded 
m the manner presenbed by hw(8) Subject to the other pronsions of tin* 
Act oral e\idence is as receivable under this section as when it has been reduced 
to a formal deposition (9) ben the law requires that the entire Btatement«(10) 
made b^ witnesses or parties called ns witnesses should be reduced into 
ivntmsr no e%ndcncc can be given m proof of such statements except the ivntten 
llepositions made m accordance with tbit law or secondarj evitlence in ca«c8 
in which fluch evidence is admissible (11) And though the case has not been 
speciall} provided for (except m the case mentioned in section 533 OrinuJivI 
Procediirc Codc)(12), and it does not api>car to have been so actualh decidtd 
it is submitted that statements rcomred by law to be recorded, but wliifh 
are mformalh recorded arc not aamissible under this section But it has 
betn rccentlj held in the "Madras High Court that where a deposition thou"l 
irregularlv taken had been signed by the witness and admitted by him to he 
correct, it could be used id evidence ns agi^st him, though it was open to huu 

urc to comply with the provision*' 
a a judicial proceeding has been 
deposition of an accused mad 
missiblc in evidence on a charge of giving false evidence on such deposition 


(1) In the matter (f P^on Loll 4 C 
L r SCO (IR 9) 

(2) R V Moijan 20 \\ K Cr €9 
(n’3) 

(3) R V Uv/H 2 A 648 (1880) 

(4) Aniati Wutlunjan (in re) 39 M 
44*1 {1916} see H v Pcrtranl I P C 
Arp S’O (186") R V Photanalh Sen 

C 23 (18"7) Rangartia ii s R 18 
M L J 330 (190S) 

(5) Bal Ganged! er Tdak \ Stirintuiu 
/ailt r C 39 B 441 (miS) 42 1 A 

19 C W N *29 

I R \ Me- jan 20 )\ R Cr 69 
(18 1 In the matter o( D«ri lall 4 
t L R "04 (18*9; ai ip 505 '06 
509 R X Ourke 6 A 2-»4 (1884) 


>cl 


(*) R \ Protannoel undra 22 )) ^ 

Cr 36 (18*4) . 

(8) See Cr Pr Code s* 353— 3«S i03 
509 512 263 264 Ci' Tr Code C 
Win rr 4—17 2n<l Ed pp 843—81’ 

(9) Norton Ex 194 

(10) Cix Pr Code O WI - , 

Ed p 83o O Win r S "nd FJ 
p 844 Cr Pr Cwle 3S6 360 36 

364 503 

(11) X s 91 tcit anl neU m 

(12) See Rothai M Hri x R * C 
(18S0J and notes to i* <•«'<• a"*! ’’ 
eoit and Field I ' 6th Id 263 

(IJ) X J! « '' 

d sieniing {torn Re etch naihan Chfi'j 
R (1905) 2S M 30S 
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and. under section 91 [post), no other evidence of such deposition was admis 
s ble (1) The usual presumptions, however, in favour of the proceedings and 
depositions having been regular mil be made unless the contrari be shown (2) 
But where the law either does not require the statements of witnesses to be 
reduced to writingld), or meielv leqmiea the $uhstanee of tbe evidence of 
iMtne$sc'(4), or of witnesses and parties called os witncsses(5), to be recorded , 
‘ ’ ’ Id aecm also m the second (though 

at evidence of such statements as 
under this section (G) l\hat a 
witness has oralK testified mai lie proved either bj anj person who will swear 
from his own meniorv, or b} notes taken at the time bj anj person who will 
swear to their aceuxocv , or possihlj , from the necessity of the case by the Judge s 
notes How far it ma\ be necessary to prove tin, precise iiords does not clearlv 
appear Perhaps on occasions when nothing of importance turns on the precise 
expression u'ed, it will be considered sufficient if the witness cm speak with 
certaiutv to the substance of what was sworn on the former trnl (71 ^^hen a 
note of the evidence has been made b\ a reporter or shorthand writer, he could 
of course, use the note to refresh bismemon, and from such a source a shorthand 
wnter nught be able to swear to the verv words (8) Under English law a 
stricter rule is applied in Criminal than m Civil proceedings (9) But this 
section which is gcTierahv more extensive than the English law on the same 
subject(lO), applies alike to Civ il and Cnmmal proceedings 

The distinction should be carefully preserved between the use of previous 
statements as evidence in chief or substantive evidence under thia section and 
the use of previous statements (whether on oath or not and vebether in a judicial 
proceeding or not) to discredit or corroborate a witness onlj and as admissions 
when the witness m a former, IS part) to a subsequent suit (11) Depositions 
mav also be used as dying declarations under the preceding section or to refresh 
the memory of witnesses under section 159 if the conditions set forth in that 
section exist Depositions, though mformall) taken are receivable, like an\ 


• ‘ 1 . • • kenmajudi 

appear that 

, iepositious of 

deceased witnesses may, under the preceding section be admissible even against 
strangers as for instance, if they relate to a custom prescription or pedigree 
where reputation would be evidence , for, as the unsworn declaration of persons 
deceased would be here received their declarations on oath are a fortiori 


(1) R V ifayadeb Cossa ii 6 C 762 
(1881) and see cases cited in notes to ss 
80 91 Roseoe Cr E> 63 66 Tajlor 
E\ 1756 post See nous to s 91 post 

(2j V s 114 illust (e) post 

(3) S 263 Cr Pr Code 

<4) Ss 264 355 ii> (Cr Pr Code) 

(5) Civ Pr Code O XVI r 21 2nd 
Ed p 835 O XVIII r 13 2Bd Ed 
P 84/ 

(6) See notes to s 91 post 

(7) Taylor Ev Sf 546 547 and v 

Mihpore Krisl nosa nt \ R (1909) 32 M 
384 

(8) Norton Ev 194 195 

(9) Taylor E' ! '*79o for rule in civil 
ease R SC 1883 O XXXVII r 


27 and as to notice required in Chancery 
sie re C/mnuell (1877) 8 Ch D 49 

and for use of deposition when inquiry 
was recommended before a second Mas s 
tratc owing to the illness of ihe first see 
Lx parte Roiio I \ (1909 2 K B 14 

(10) See Taylor Es 5 464 et seq 

Roseoe N P Es 18 j — 189 Powell Ev 

9th Ed 326 337 Steph Dig Arts 125 

140 — 142 Roseoe Cr Ev 61 et seq 
Norton L\ 19S Phipson Ev 5th Ed 

416 — 421 Wills Ev 2nd Ed 248 — 263 

(11) See 21 ante and 145 15) 157 

post RoScoc Cr Ev 61 63 —Sooion 

Bibi V IfhmHi Alt 14 B L R App 3 
post 

(13) Taylor E\ S 1754 


Use Ot 
previous 
statements 
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admissible (1) '\Mien depositions are tendered in evidence as secondary proof 
of oral testimon) tbe\ are of course open to all the objections which mifbt 
have been raised had the witne‘« himself been personally present at the trial 
Leading and other illegal questions are therefore constantly suppressed 
together with the answers to them and tins too whether the testimony 
has been taken mo loee or by written mterrogatones (2) But a party cannot 
repudiate an ansv, cr which has been given to an illegal question put on his own 
side (3) Vnd if secondary evidence of documents is improperly given on com 
mission and is accepted without objection made it will bo too late for the party 
against whom the cMclence is given to take subsequently the objection which 
he might ha\c urged at the time (1) 

Coatradic \.s to a\hat matters mar be proved in connection unth statements under 

boratlon*^*^ this section by wav of contradiction corroboration or otherwise see section 
158 ;ost(5) 

Death Some proof of death must bt offered and proper enquiries be shoini to 

ha^ e been made (6) In proof of this fact reference shoul 1 be made to the pro 
visions of sections 107 10^ post As to the discretion of the Court and pro 
cceding® coram t on judtee v at le (7) 

Cannot be It must be shown that reasonable exertion has been made to find the 
found witness (8) A. deposition was rejected because there was nothing on the record 
to si ow that by ordinary care and the use of ordinary means the witness could 
not have been produced (9) Uhen a summons was properly taken out to be 
served on one jA at the Cutcherry house in which he lived but the peon la 
I IS return stated that as he was unable to find JA and servo him personally 
he hung up the summons on the Cutcherrv house and there was evidence 
to show that JA suddenly disappeared from the Cutcherry bouse and it was 
further shown that enquiry was made m his native nUnge whether he bad 
returned there but the result of the enquiry was that nothing bad been heard of 
him and it was therefore impossible to say vrhere J i was or to serve him with 
a summon? it was held that JA s deposition was j roperly admitted (10) IIo^ 
far answers to tnquvnes respecting the witness ate aamiafcible to prove that he 
cannot be found is not very clearly defined by the decisions That such answers 
will be rejected as liearsav if tendered in proof of the fact that the mtne^ is 
abroad is beyond all doubt(U) but where the question is simply whether a 
diligent and unsuccessful search has been made for the witness it would sceai 
both on I nnciple and authontj that the answers should be received as forming 
a prominent part of the verv point to be ascertained (12) In order to show that 
enquiries have been duly made at the hou^c of the witness his declarations as 
to where he lived cannot be receivcd(l3) neither will his statement lu the 
dejo'ition itself that he is about to go abroad render it unnecessary to prove 
that be has put his purpose into execution (14) lALere a warrant is not 


(1) Ta>lor Ev i 17SS 

(2) Ta>Ior Ev 5-18 Hulcl ion v 
Barnard 2 M & Rob 1 Norton Ev 
193 f! ' Ramchandra Cot nd 19 B 

49 ?60 "61 (1895) 

(3) Smalt V Aornf 13 0 B 

(4) Rob nton v Dtvut 1879 5 O B 
D "e Tajlor \ 548 

(5) See Foellutors Dene v \ofr « 
Cl under 23 C 441 tl89») 

(6) Penion \ 01 i 2 Sir 9 0 

(7) In the matter of Pyan LaJi R v 
Pam Redd supra Taylor Ev 4 ’ 

(8) R \ Luckey \erafi Z4 W R Cr 

I? 18 5 R J. 2 A 646 (1880) 

Seoha M str, v R 5 C. 958 (1880) 


Ran RedJi ( n re) 3 M 48 («8SI) « 
V Luklun Sanllal 21 W R 56 (ISfY 

(9) R V Wot ;jn 29 \\ R Cr ^9 

<>873 ^ ,, 

(10) ;e V Roeh a Mehalo 7 C 

(11) Taylor Ev J 4 5 Rob men » 

W«r*r 2M & Rot 375 Dor v Porx^ 
7 C L P 6\7 , - * p 

(12) lb llyotl V Beteman 7 t. a r 
SP6 Burt V Uotker 4 D & A 6” 
einit n \ Ru tey 2 C & h r 36 K 
Roeh a Mohato supra 

(IJ) C, . 7 C ,, 

(H) - u ««« J c s r. 
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produced and there is no proof of an endeavour to servo it, a statement by the 
Pohee that one has been issued is not anffiaent proof that a person cannot be 
found (I) Neither is a statement to that effect by a Public Prosecutor (2) 

Evidence purporting to have been recorded under section 512 of the Criminal 
Procedure Code cannot be used unless there is proof that the Court before 
recording it bad receii ed satisfactory evidence that the person had absconded 
and that there was no immediate prospect of arresting him (3) As to the 
Court’s discretion, \ supra 

The words “ incapable of giving evidence,” it has been held, denote an Incapa- 
incapacit) of a and not of a temporary kind , and where a witness city " 

IS proved to be mcapible of piling eiidence, the Court has no discretion as to 
admitting his deposition But where the ab«ence of a witness is casual or due 
to a temporary cause the Court has such a discretion “ if his presence cannot be 
obtained without an amount of delay or eipense, which under the circumstances 
the Court considers unreasonable ”(4) lu a subsequent case(5}, however 
the Court was of opinion that the incapacity to give evidence contemplated by 
this section is not necessarilv a permanent incapacity (G) To bang a case 
within the section, in order to admit the deposition of a witness alleged to be 
unable to attend by reason of illuess, it is not sufficient that such witness should 
be stated to be ill and confined to the house but precise evidence should be 
required by the Court as to the nature of the illness and the incapacity to 
attend (7) If the witness he pro\ed at the tnal to be insane, his deposition 
will be admissible (8) If from the nature of the illness or other infirmity no 
reasonable hope remains that the witness will be able to appear in Court on 
any future occasion, his deposition is certainly admissible (9) Of course a 
doctor’s certificate, however authentic in itself, is no legal evidence of the state 
of the witness His condition must be proved on oatn to the satisfaction of 
the Judge who tnes the case It appears to be established practice that in 
the case of a witness being alleged to be lU, the doctor, if he be attended by 
one, must be called to prove his condition (10) \Vhere the attorney for the 
prosecution was put into the box to prove that the witness was unable to 
attend, and stated that the witness’s residence was 23 miles o5, and that he 
had seen him that morning m bed with his head shaa ed . Earle J , said 
” The evidence - i-* short of that of a medical 

man , but the wrson extremely unwilling to 

appear as a wi to be ill as to deceive any 

one but a merlical man , and the evidence was rejected (11) And Lord 
Coleridge, C J , in giving judgment in B v Farr€U(12), said it would be 
dangerous to admit any such latitude of construction as would bring this case 
within the words of the Statute ” 

The proposition that if a witness be kept out of the way by the adversary, Kept out 
Ins former statements will be admissible, rests chiefly on the broad pimciple of "'*5' 

(1) R V Kanga n Hall 41 C £01 supra 

(1914) (8) Taylor Ev 5 472—478 Roscoe 

(2) Annavt Mulhirtiom (in re) 39 M Cr E> 65 Doe v Po cell 7 C & P 

449 (1916) 617 Norton Ev 196 

(3) R V Rustem 38 A 29 (1916) (9) Taylor Ev S 472 — 478 and cases 

(4) In the matter of Pjori Lalt 4 C there cited as to blindness f s 47 note 

L R 504 (10) Roscoe Cr E\ 66 — as a general 

(5) In the matter of Asgar Hoossetn 8 rule it will be prudent though it is not 

C L R 124 (1881) s c 6 C 774 absolutely necessary to have the testimony 

(6) Per Pontifex and Field JJ The of a medieal man Tailor Ev 5 483 

dieitini IS o6i/cr as it was not necessary (11) R v PhUl fs 1 F & F lOs and 

to decide that question in the case v see/? % IftllianJ 4 F A F 515 
Roscoe Cr Ev 65 66 Taylor Ev f (12) L R. 2 C C R 116 see also 

472 478 R \ Utllou 9 Cox 281 R v Bull 12 

(7) In the matter of 4sgar floosse n Cox C C 31 
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justice, which will not permit a part) to take advantage of his own wrongfl) 
In a case where three prisoners were indicted for felom, and a witness for the 
prosecution was proved to be absent through the procurement of one of them 
the Court held that his dcpo’^ition might be read in c\idence as against the man 
who had kept him out of the waj, but that it could not be received against the 
other two men (2i 

The last ground for admitting the deposition of an absent witness is gov 
emed b} three considerations, — the dclav the expense, and the circumstances 
of till case (3) Of the last one of the chief which the Judge has and ought to 
weigh is tie nature and importance of the statements contained in the deposition 
It would he unreasonable to incur much delaj and expense when the facts 
spoken to m the deposition are of the luiture of formal evidence for the pro'i 
cution or supplj some link in the case lor the prosecution as to wliWi little or 
no dispute exists or^are facta to wluch other witnesses speak lesidcs the depo 
nent, and wIulIi witnesses art produced at the trial On the other hand it 
might be verj reasonable to subnut to much delav and considerable cx|>en«i 
when the evidence of the deponent is vital to the success of the prosecution or 
has a verv important bearing upon the guilt of the accused ”(4) WTiero the 
delav likelv to have been occasioned was about a fortmght, and the vntney 
lived or wa&stajing witlim a short distance of the Court the witness s deposition 
was rejected (5) A\ hen the witnesses were at n con«idcrable distance from the 
place of trill and their attendance was not easilj procurable their depo itions 
were admitted (G) A\'here the vritness changed bis lodging after the order vm 

f . . T 1 1 I 


made to find him (7) It is oulj in extreme cases of cxpeasc or delaj that the 
personal attendan* c of a witness should be dispense 1 with (8) ‘ In mj oj inion 

It was intended that the provisions of the section as to emergency (delav or 
expense) were onU to bo sparmglj applied and certimlv not in a case hke this 
vrlicre the witness was alive and his evidence reisonablj procurable ’ (0) 
Qitare — ^\hcthe^ the expense contemilatcd In this section is confined to the 
expense of obtaining tiie attendance of the witness or whether it also mcluJes 
the expense of a .!.•->* r* t i- 

admitted a dcjios 
not be procured 

unreasonable tint the witnesses* would be inconvenienced, and that their 
evidence did not concern the accused pcrsonallj having reference onlv to the 
identification of the propertv in respect of winch the accused wois charge! 
— Held that the Sessions Judge had improperlj admitted such tv ideiice Incon 
vcnieuce to witnesses is no ground allowed under this section and the question 
of identification was a most material one, and the evidence of the wituessis in 
question was of the utmost moment the whole case resting on it , and as 

^ 1 *i 1 » ^ „ — 114. „ j »i » > fires 

«4<.« 

. been 


(1) Tajlor I *~S 

(2) R ^ Seade 17 Q B 2J8 » c 
5 Cox 243 

(3) Aitaljc Steam ^ameal on Co ^ 
ilengal Coal Co 35 Cal 751 

(4) In the matter of Pyan Loll »upra 
fer W h te J at pp 50'7 SIO 

(5 tb 

(6) A V Ran. Redd! 3 SI 4S (1831) 


(7) ;? i Lukhy Saran 24 W R- 
18 (18'S) 

(8) R \ \tulu 2 A 646 (1830) 

(9) Ib fer Ctraghf J at P 64« 

(10) In the nutter of Pya't Loll 

at p 509 R y Lukhun Sanihal .1 " 
R. Cr 56 (18*4) 

(11) /J \ Burke 6 A 224 (l^SD 
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taken br commission, nor, looking at his position, could he arrange for their 
cross examination Held also that on similar grounds the Sessions Judge was 


witnesses (2) Where a Sessions Judge, finding that the witnesses who had been 
summoned to gi\e cmdcnco for the prosecution did not appear upon the date 
fixed, adjourned th i » - > / • * i gjjj pjj 

witnes'cs failiuii to d the eMdcnce 

which the) had gir “ I so under this 

section, it wa's held ought to have 

compelled the witnesses to attend (3) But where on remand by the Bombaj 
High Court for the determination of certain ^suea, the District Court sent down 
the case to the first Court in order that the evidence might be taken there, 
and the cvndencc of the pUmtiff was taken on commission, it was held that 
the defendant was not aggrieved by that procedure (4) 

The ‘ proceeding ” referred to IS the former proceedmg the language would 
line been more accurate if it had been — “those whom thev represent in 
mtere't ’ (o) It makes no difference that the parties are differently marshalled 
m the two pioccediugs, the plaintiffs ir the first proceeding being’ defendant 
in the second, or tice %er$& , nor if there have been pluralit) of parties in the 
one ca'C and not m the other Therefore, where a witness testified m a siut 
m which A and several others were plaintiffs and B defendant, his testimonj 


same parties or their representatives in interest at the time when the suits 
are proceedmg and the evidence is given (0) This section does not apply to the 
deposition of a witness m a former suit, when the witness is himself a defend* 
ant in the subsequent suit, and the deposition is sought to be used against 
him, not as evidence given between the parties, one of whom called him as 
a witness, but as a statement made by him, which would be evidence against 
him whether he made it as a witne'^s or on any other occasion such a deposition 
IS admissible under the sections relatmg to admissions, although it might be 
shown that the facts were different from what on the former occasion they 
were stated to be(lO) (v post, Note to Explanation) Statements of Insolvents 
under section 27 sub-section (1) of the Presidency Towns Insolvency Act cannot 
be received m evidence in a subsequent suit brought against them by their 
creditors, neither this section nor the last bemg in such case of avail (11) 


(1) Ib , see also R ^ Jacob. 19 C 
(1891) at p 120 

(2) R. V Lukhun Sontlial supra 

(3) R V ^andc Khan A W N, 202 

(1903) 2 A L J 599 

(4) Ktuhaba v Chandrabhagabai (1903) 
32 B 141 

(5) Norton, Ev 169 

(6) IVnght V Doe d Tatha i 1 A A 
E 3 

(7) R Ishn Stngh 8 A , 672 ( 1886 ) 
R \ Ronu Reddt 3 M 45 (1881) R v 
Vaman 5 Bom L R- 599 601 (1903) 
Cf itahomtd Khan v Mussamat Falian 12 
F L R 1919 Dtb Singrt \ Emperor 
20 Cr L J , 625 

W. LB 


(8) See ilnnmoice Dabea v Bhoobun 
> o e Dabia B L R 5 (1874) s c 
21 \\ R 42 and notes to ss 21 ante 
and 40 post As to ludgments for or 
asainst a reinainderinan where there are 
se\eTal remainders limited b> one deed 
see remarks of Couch C J 15 B L R 
6 stpra and P\he \ Crouch 1 Ld Raym 
“30 Doe d Llo\ I \ Possingham 2 C 
A P 446 

(9) Stianaik Dass \ Mohesh Chunder, 
12 C "27 (1886 

(10) Soojan Bibee v Achniul Ah 14 B 
L R App 3 tl874> 5 c ’I \\ R 414 

(11) Luchtram Mania! Boid v Radha 
Ch at Podda 49 C. 93 (.1922). 

23 


Same 

parties 
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Cross-exa- Under the old law, as well as under the present section, there must La^e 
mlnalion tjjg nght and opportunity to cross examine(l) , and therefore if a cornmis 

Sion be executed without any notice, or without a sufficient notice(2) biing 
given to the opposite partj, to enable him, if he pleases, to put cro«s interro- 
gatones, the depositions will be rc]ccted(3} , yet tl is by no means rcijuuitc that 
he should cx<.rctse that poicer . and if notice has been given to him of the time 
* '* ’ ' ossHixuimne 

■ ■ ■ * be presumed 

■ So, where 

. o - * c ^0 examine 

vvitues-ies upon interrogatories, gave notice that he dechned to proceed wntii 
the examination, whereupon the pHintifl sent him word that ho should applv 
for a commission a parte, which he accordinglv did the Court held that the 
examinations taken under this order were admisnble m evidence, although 
the defendant had received no notice of the time and place of taking them (j) 
The deposition of a witness who was not cross exanuiied before the committing 
Magistrate and who diet! before the trial, has been held to be admissible m 
ev idence inasmuch as the accused persons had the right and opportnmty of cro^i^ 
examining him notwithstanding the omission of their pleatfer to avail himself 
of that nght (6) But in a later case it was held that the admissibilitj of such 
a deposition was doubtful and that in anj case its cvndcntiary valne wav small 
and it was said that the practice of postpomng cross-examination at this 
stage m certain exses should be considered in deciding whether there had 
been an opportumty to cross examine (7) The words “ opportunity to cro«3 


, , ' Put, 

* r that 

« • • , show 

: I . 

Assistant Commissioner that the prisoner had an opportunity of cross examimne 
and declined to avail himself of it Wo think that in order to make a dcpo^i 
tion admissible under section 33, there must be ciidcnce that the accU'oJ 
person did, in fact, have an opportunity of cross examimng "(11) So al«o it 
has been held in the Bombay High Court that to make evidence admissible 
against an accused person, the fact that he bad full opportumty of cross 
examination, if not admitted, must be proved (121 Quare — whether the 


(1) R V Cltiarce Dharee 21 W R 
Cr 12 (1874) , and see R v Lueithy 
Naratn 24 W R Cr 18 (1875), 

Cent y Daz ijon, M Clel & G 160 Tay 
lor, F\ , $ 466, R \ Jshrf Stiigk 8 A, 
672 (1886) , R i Ramchondra Cortnd 19 
B “49 757 (189?) [‘There may be 
circumstances v.here although a pnsoner 
has the nght he has not the opportnnity. 
eg, where the witness is at a great dis 
lance and the prisoner cannot go to the 
place and is too poor to employ a pleader 
or too unfamiliar with the ways of the 
place to get legal help there ' Per Jardine, 

l’> FtlsgrralJ ' Pthgerold, 3 Sw & 
Tr 107 Tanielnath \fQokerfee v Czmree 
Churn t W R 47 (1865) 


(3) Sieinkeller \ i^euton, 9 C ^ 

II3 see Gregory s Dooley Chand, 14 *' 
R 17 (1870) 

(4) Taylor, Ev, S 466, Caernore r 
foHghen I M A Sel, 4, ;? v 

20 VV R 69 (1873). ^orton E» 

197 

(5) M Combie \ einlon 6 M 4 

(6) R V Btutonla. 2 Bom L R. 7S» 

(19001 25 II 168 , ,, u 

(7) Ibraltim v King Emferer, 17 C. 

•s 230 (1912) . - 

(8) R V Rom Chandra Goz>nd 10 «• 
■49 1I89S1 

(9> R V Peacock 12 Coe C C -I 

(10) 20 W R Cr. 69 (1873) 

(11) /!< at p 70 ftr Msepherson ; 
(121 A s hamdandra CentnJ >' C'* 



s'. 33] DEro<5mo\s i\ former truls 355 


opportunitr to administer cross interrogatones under a comnussioais “ an oppor- 
tunity to cros'-c^amine ” withm the meaning of the proviso, so as to render 
the CMdence taken on interrogatories admissible (I) The section requires an 
effectual cross-examination complete and not partial Therefore where a 
commis'ion was returned when the witness had been m part but before he had 
been fullr, cross examined it was held to be inadmissible (2) Platt, B , m 
li ^ JoJnison[3), reprobated the practice of taking depositions in the absence 
of the prisoner and tlien supplying the oimsMon by reading them Over to the 
pn«oner and asking him if he would like to put anv question to the witnesses 
The Magistrate should when the prisoner is undefended, mvite him to cross 
examine the antne^ses at the end of each examination and not merelv at the 
end of all the examinations and should allow Imu sufficient time to consider las 
questions (4) The fact that deceased attesting witnesses to a mortgage were 
cross-examined b) the Special Regi'strar is enough to make the evidence 
admi* ible under this section (5) A depoMtion of a prosecution witness is 
admu ible in evidence if the accused had an opportumtj of cross examining 
him before the charge and there was no opportunity for further 
cross-examination after cbai^ (G) 

The question m issue must have been the same m tjie first as 

in the second proceeding And so if m a dispute respecting lands any fact 
comes dircctlv in issue the testimonv guen to that fact is admissible to prove 
the same pomt in another action between the same parties or their pmnes, 
though the last suit relates to clfter lands (7) So also in the proceedings before 
1 ^lagi«trate on a charge of causing gnevous hurt, two (among other) witnesses, 
one of whom was the person as aulted were examined on behalf of the prose 
cution The prisoners were committed for trial Subsequently the person 
assaulted died in consequence of the injuries inflicted on him At the trial, before 
the Sessions Judge charges of murder and of culpable homicide, not amounting 
to murder were added to the charge of gnevous hurt The deposition of the 
deceased witness was put m and read at the Sessions trial — Held that the 
evidence was admis«ible, cither under the first clause of section 32, or this 
section notwithstandmg the additional charges before the Sessions Court The 
question whether the prov iso is applicable — that is whether the questions at 
issue are substantially the same depends upon iihetJier the same eiidence u 
applicable although different consequences may follow from the same act (8) 
J>ow here the act was the stroke of a sword which though it did not im 
mediately cau«e the death of the deceased j et conduced to bring about that 
result subsequently In consequence of the person having died the gravuty 
of the offence became presumptively increased but the eiidence to proie the act 
with which the accused was charged remained precisely the same We therefore 
think that this endence was properly admitted under the thirtv third section 
(9) A statement made by a vvitness in a civil suit concerning the autlienticitj 
of a document before the Court may be admissible in evidence or* the prosecution 
of a party to the suit for an offence relating to the document the witness having 


(’ll 7? \ 7?an chandra Gi’i'ind supra. 

(2) Bo sogomoff \ Na! cfxct Jute Cot 
5 C \\ \ ccxxx 1'50n 

(3) 2 C & K 394 and icc ss 353, 
537 Cr I r Code and notes to ss 135 
167 post and R \ B shonath Pal 12 

R Cr 3 (1869) R y Moltun Bat 
for •>2 \\ H Cr 38 (1874) Alt ^fea/t 
In re 25 \\ R Cr 14 (1876) R v 
No dra 9 K 609 (1887) Norton E\ 
197 

(*) R \ Dei 6 Co'c S5 7? % fValts 
9 Cox 93 


(5) Jekelo Sheikh v /o batessa Bibt 18 
C \\ N 60a (I9nj 

(6) Lockley \ KngCttpco 43 M 

411 

(7) Doe d Derby v Foster l N &. E 

791 cted in R v 7?omi Rtdd 3 \1 48 

(I8S1) see also Lasretee \ French 

4 Drei 472 Phipson E 5th Ed* 

418 

(8) R \ Rochia Vohato " C 42 

(1881) s c « C L R ’73 

(9) Ib per Pontifex T see Taylor 

r I' 46" 468 Norton Et 195 


Question 
in issue 
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since died , but such a statemen* * i . . i i . 

witness in the same cnil suit acc ‘ ' 
the partv and of perjury (1) 

in the plural seems to imply th. ^ 

the same in both proceedings to render the evidence admissible, that is not 
the intention of the law And though separate proceedings may miolve issues 
of which some onlj are common to both, the evidence to those common issues 
gn cn in the former proceedings may (on the conditions mentioned in section 33 
arising) be given in the subsequent proceedings ’(2) Tlie evidence of witnesses 
examined in an enquiry held by a Sub Uegistrar under section 41 (2) of the 
Registration 4ct as to the genuineness of a will is admissible in esiilencc in a 
subsequent suit between the same parties raiding an issue as to the genuineness 
of the mil if It IS proved that the witnesses are dead at the time of the suit 
and that the adverse partv at the enquiry before tlie Sub Registrar had an 
opportunity of cross exammmg the witnesses (3) In deciding whether the 
questions m issue are substantially the same, it is always a useful test to see 
whether the same evidence will prove the aflirmative of the issue in both (4) 
Explanation The Explanation to the section is inserted for the purpose of excluding thi 
to section objection which may an'e, when the depositions are taken m criminal cv«cn 
that they cannot be used m a substquent proceeding for want of miitualiti. 


Thus a prosecution was instituted bv S against N 0 B at the instance, an 1 on 
behalf, of P, for cnnunal trespass into a house belonging to F (Penal Cnde, 


died * ' * ^ 1 « u - t 

tend ! 

the 

the < ,. . . 

secution for trespass and the cml suit were the same that N G B had had the 
right and opportunity to cross examine and had, in fact, exercised that ngnt, 
that the issues in the a\nl suit were whether F was m possession and whethtr 
lY G B's entrj was unlawful , and that in order to establish the charge w 
cntuiniil trespass, it had bad to be shown that F was in possession, that A G v 
had uiiUwfulh ousted her and that sucli ouster was with a criminal intent, 
that two of the issues m the suit were the same as those m the criminal tnai, 
that the fact that there was an additional issue in the cnnimal trial made no 
dillercncc(6), and that under the above circumstances the dcno‘>ition of «> ui 
the criminal trial was ndnussible in the civnl suit, in proof of the issue therein 
of possession A certified copv of the deposition was tlicroforo tendered an 
on objection tint such copj was madmissiblc and that the original 
be produced, the objection was overruled and the certified copy admitted 
in evidence A witness under examination was then asked what informatio 
S had given him on the morning following the date of dispossession, va 


(1) Empfrer s hadfie S'al 42 A , 24 

(2) ;? V Rami R*dJi. S M 48 (188t), 
at p 52 

(3) Lofita Lakjhmanna \ Lenta J’er 
a) unamv J 35 M L J . 657 , * C, 42 M 
10,> 

{*) Field Ev 6th Ed. I4>. see R r 
Id \tchata furri. 


(5) , ,97 Ij," 

ion nho i« pro5ectil''r »ee Caye _ 

r C (1«03) T«mei L. K . - 

' (6) See R \ Re'ni 
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olijection belli’’ ap'iiu taken, tbc question was held admiS'ible under section 
15S m corroboration of the depo'ition of S m the cnmmal trial (1) 

^notwithstanding inithiii’ cont.iincd in this section Act XIV of 190S, Crl- 

« 13, proiides for a special rule of esideuce m the caNC of the trial of offences '\m*ndiT«n 
under that Act \ct 


U' Foolkiiserx Desscc \ Aetin Chunder, 23 C, -141 (1893) 
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Since died , but such a statement can not be treated as evidence against another 
mtness m the same end amt accused ol abetment of the offence charged agamst 
the party and of perjury (1) “ Although the Act m usmg the word ‘ questions 
in the plural seems to imply that it is essential that all the questions shall be 
the same in both ptoceeings to render the evidence admissible, that is not 
the intention of tbe law And though separate proceedings may mi olve issue'* 
of which some only are common to both, the evidence to those common issues 
' ' ions mentioned in section 

The evidence of witnesse'* 

• under section 41 (2) of tb? 

Itegistration Vet as to tn© genuineness ot a will is admissible in evidence m a 
subsequent suit between the same parties raising an issue as to the genuineness 
of the will if it is proved that the witnesses are dead at the time of the suit 
and that the adverse party at the enquiry before the Sub Registrar had an 
opportunity of cross ezammmg the witnesses (3) In deciding whether the 
questions in issue are substantially the same it is always a useful test to see 
whether the same evidence will prove the affirmative of the issue in both (4) 
Explanation The Explanation to the section is inserted for the purpose of excluding the 
to section objection which may ansc when the depositions are taken in criminal cases 
that they cannot be used m a subsequent proceeding for want of juutualit) 
because the King is the prosecutor m all criminal proceedings (5) As so 
explained the section admits of the use lo a cimI suit of a deposition taken m 
a criminal trial or the reverse provided the conditions of the section arc fulfilled 
Thus a prosecution was instituted by S against N 0 B at tbe instance and on 
behalf of F, for cnnunal trespass into a house belongmg to F (Penal Code 
..r ,, t _ , r"ut ^ 1 ^ ' t352 601) 

bsequently 
nth section 
ivilsuit iS 

died At the heanng of the suit the deposition of S in the Cnrauial Court waj 
tendered on the issue of possession It was held that according to the cndence 
the charge of criminal trespass had been at the instance of F, and was thereiofi. 
the charge of F as the real prosecutor that therefore the parties in botli the pro 
eecution for trespass and tne civil amt were the same that Ff 0 B had ha I me 
right and opportunity to cross exarame and had in fact exercised that right 
that the issues in the civil smt were whether F was in possession and whether 
2S G Bs entrj was unlawful and that m order to establish the charge of 
crmiiml trespass it had bad to be shown that F was m possession that N C B 
had imh^fiilh ousted her and that such ouster was with a criminal intent 
that two of the issues m the suit were tbe same as those m the criminal tnal 
that the fact that there was an additional issue in the cnnunal tnal made no 
difference(6) and that under the above circumstances the depo9ition of o m 
the cnminai trial was admissible in the civil suit m proof of the issue therein 
of possession A certified copv of the det osition was therefore tendered an 
on objection that such copy wa** inadmissible and that the ongmal record sho 
be produced the objection was o%eRiiled and the certified ^ q„ 
in evidence A witness under ciammation was then asked what loforma i 
S had given him on tbe morning followmg the date of dispossession- 


(1) EfTipcTor \ tTof 42 A 24 

(2) R V Rani Rtddi 3 M 48 (1881) 
at p 52 

(3) Lanka Lcishmanna % Lanka t ar 
II a ami 33 M L J 6S7 sc, 42 M 
103 

(4) Field Ev 6th Ed U9 see Jf r 
Rn I a Mol ala supra. 


(5) ^orlo» , 197 1.99 

on who 1* prosecutor $« Cay ^ 

Bhaeat Singl 30 A * ^ 

'aya Parshad Traan v Sariar 
i g! PC (loOS) Times L K » 

'(«)^Sec R \ Rant RtJJ 
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oltjtciion biiii’ n^am tikiii, tlic question was held admissible under section 
15S in corroboration of the deposition ol S in the criminal trial (1) 

Notwithstanding im thing contained in this section Act XIV of 1903, Cri- 

« 13 proiides for a specnl rule of cMdence m the of tin trial of ofiencea 'v^e^dment 
under that let \ct 


(1) Fcclkisiory Dossee \ A«&m Chttndtr 23 C 141 (1895) 



STATE3IE\TS AIADE UNDER SPECIAL CIRCUAISTANCES 


Tn'o general classes of statements are dealt with m this portion of the 
chapter,— (o) Entries in books of account, regularlj kept m the cour-e of 
business, (i) entries in public documents or in documents of a public character 
Both classes of statements are relevant, whether the person who made them b 
or 13 not, called as a uitness and whether he is or is not, a partv to the suit 
and are admissible owing to their special character and the circumstances 
under which thej arc made nhich m thenisilies afford a guarantee for their 
truth The jfrst class of statements were not ^eneralli admissible according to 
the principles of the Enghsh Common Law except la the ca^.© of entries agaii't 
interest, or made m the course of business b) deceased persons(l) but Courts of 
Equity have for some ) ears past acted upon the principle of admitting account 
books in e\ idence in cases m which the \ ouchers ha% e been lost(2) and the same 
principle has now been adopted m certain cases br the Rules of the Supreme 
Court, 1883(3) . a r- r , ,i ^ 

documents and o 
abl) enlarged by 


1 

ef 

ts 

or entries, or otherwise as the Court or Judge may direct (1) The object of 
this rule is to dispense under the powers of the Judicature Act and to a certain 
limited extent, with the technical rules of evidence (5) As a general rule a 
' ’ though in certain cases it may be 
s alluded to in section 34 bemgtbe 
^ with caution (7) But these etate 

ments are m pnnciple admissible upon considerations similar to thoae which have 
induced the Courts to admit them in evidence when made bj persons who am 
dead and cannot be thus called as wituesscs Aloreover, in the words of the 
Judicial Committee “ accounts may be so kept, and so tally with external 


(1) Taylor Ev I /’09 Steph Dij 
Arts 35—31 Best Ev }( 501 503 
Roscoe N P Ev 60—62 Powell Ev 
9th Ed 316—323 Starkic Ev 65 Thus 
^ sues B for the price of goods sold an 
entry m shop books debiting ff with 
the goods IS not evidence for W to prove 
the debt ymilA v AndefJon 7 C. B 21 
but an entry debit ng C and not B with 
the goods 13 evidence against A to dis 
prove the debt Siott v Scott 6 C & P 
241 

(2) Taylor Ev ! 711, and sec IS «: 
16 Vic. c. 86 s 4 

(3) Ord XXXIII rr 2 3 

(4) Taylor \ 711 

(5) Boerltin v The Chartered Mercai 
tde Bank (1S9S) 2 Ch 483 

(6) Jshan Chunder % Horan Sirdar 


11 U R 536 (1869) See l,ilroduetio» 
to the Sections on Admissions (s 
et oiife , 

( V Kheero Monee v Be/oy Cohnd 
\\ R 533 (1867) Taylor Ev 5 709 
but proper weight must be given to thr^ 
where t was sa d that an account boov 
IS nothing it is ones private ■*^*‘^*^ 
he may prepare it as he likes the * t ^ 
Coimel remarked— It is true that there 
may be accounts to which that ae«enp 
Moo would apply Other accounts may 
be V) kept and may so tally with ester 
nal circumstances as to carry eofluct 
that they are true And the , 

Act s 34 therefore enacts etc. 

Smg ^ Sleo Hora„t 16 A 1S7 !«* 
(18'>4) 
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circum tancesastoc^rryconuctionthattlie} are true ”{1) The\ arc, moreover, 
subject to the restrictions that they shall not be alone sujicicnt evidence to charge 
anv one mth Itahifil;/ \nthout some independent eaidence of the facts stated 
m them (2) The «cfoiid class of statements arc contained either in public 
documents such as nlHcial bool s, registers or records or in documents of at 
least A public character, such as maps offered for public sale The grounds 
upon Tvhich these statements are admis>tblc haie been giNcn in the Azotes to 
the following sections Pubhc documents ace entitled to an extraordinary 
degree of confidence on the ground of the credit due to the agents who ha\ e 
made them and of the public nature of the facts contained in them Where 
particuhr facts arc enqmred into and recorded for the benefit of the public 
those who are empowered to act m mahmg such in% estimations and memorials 
are m fact the agents of all the indmdiials who compose the public and e\er\ 
memKr of the communitc mac be supposed to be pnc'j to the investigation (3) 
The other documents mentioned m the following •sections such as maps offered 
for pulliL sale deal with matters of public interest are accessible to the entire 
conimumta and being open to its cnticisni are unlihel) to be inaccurate and if 
inaccurate, arc liable tn detection and to coir^qucnt correction (4) 


I 34 Entries in books of nccount, regularly kept in the 
I course of business, arc rcle\ant(5) avhenevei they refer to a| 
I matter into uhich the Court has to inquire, but such statements! 
I shall not alone be sufficient evidence to charge any person with' 
I Inbilit% ' 


Enlrltb in 
Ibooks of 
[account 
iWhen 
TCle'vaot 


l sacs S for P^s. 1 fXXl and shows entries in lies sccoont books 8ho« mg B to be indebted 
to) mt this amount The entnes are relevant but aro not sufUcient mthout other en 
d nee to proie the Icbt 

Principle — The presumption of truth which arises from the character 
and nature of this einaence and its constant liability if false to be detected 
{t Introduction supra and tlie second clause of section 32) 
s 32 cl (2) (Slalemrnlm'ileinc'turst » 32 cl (3) (Slaleme it aja ntl tntertal bj 
o/butinetfbj irerton tcho ('Xn olbr giaepertoti) 

cjlled) 8 30 (//o« mucA of n slutemsnt li fo be 

s 65(") {\uiMroue aecou ill ucondary jtro ed) 

eitdfnte ) * 3 ( RtUeant ) 


W droffc and Amir All s C vil Prooedoro Cbdc O XIII r 5 2nd E 1 p B07 (Production 
of Acc unt Books m Evidence) O XWI rr 11 12 Snd Pd pp 1097 1098 (Commis 
sions to cximme Accounts) Act \II of 1913 (os amended by Acts \ and XI of 1914 and 
Act XLII fl920) (InhanCompinics) 8 210 Acts Will of 1891 and I of 1893 (Bankers 
Books anl Books of Post Office ‘livings Bank end Monej Order Offices) Taj lor Ev 
I "09 Best Ev §§501 o03 Field Pv 6th Ed 153 W Appendix 4th Ed Uigmore 
T\ §lo)8 


(1) K s 32 cl (2) supra Taylor Ev 

5 709 PoivelJ Ev 9th Ed 315 SfarJoe 
Ev 65 Steph Introd 164 16S JasuanI 
Singh V Sheo Narain supra 161 152 

one test of eenumeness is correspondence 
of books with themselves but a better is 
correspondence with other evidence tb 

(2) *5 34 fast and Commentary 


(3) Starkie Ev 27'’ 2 3 See Samar 

Dosadh v JtisS«t ^ r! ore 23 C 366 370 
(1895) 

(4) V ss 35 38 post 

(5) Relesant means adnuss ble Ls!a 
Lakmt x Saiied Holder 3 C W N 
cclxx II (1889) 
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COMMENTARY. 

Bool.s of A question sometimes anses whether a particular account should be con 

accoun sidered, and can be referred to as the original account If accounts be inerelr 
memoranda and rough boohs from which the regular accounts are prepared, 
the former, it has been said, can hardly be considered the onginal account (1) 
Where account books, though dealing with the same subject matter, deal with it 
in different wajs as lu the case of a daj book, cash book, ledger or the like, 
each of such books is an original account-book (2) 

This section takes the place of section 43 of the repealed Act II of 1855 
which was as follows ‘ Books pro\ed to have been regularly kept in the course 
of busmess shall be admissible as corroborative but not as independent proof of 
the facts stated therein ” Under that Act, therefore, account books would not 
have been admissible to prove a fact unless some other evidence tending to 
estahhsh the same fact had also been giien “ But the language ’ of that Act 
“ differs very materially from that of the present Act That language has not 
been adopted in the present Act The only limitation in section 31 is that state 
ments contained in documents of this kind shall not alone be sufficient to charge 
any one with liahihl^ It apjiears to me that this change of expression has made 
substantial alteration in the law”(3) Therefore documents (jama tiasil bah 
papers) admissible under this «ection though not alone sufficient to charge aiy 
one with IiahhOj were held to be sufficient to answer a claim set up to exemption 
from what would he tiie oidmary liabilitx of a tenant etj m a smt for enhance 
ment of rent to rebut a iireMimption anting from uniform pa} raent for 23 rears (4) 
These documents were not used alone in order to charge the defendant with 
the hflhifity that had beenimpo e<l upon lum He was charged with the rent of 
the land he occupied by reason of its occupation b} him, that rent being con 
*idered a fair and equitable rent for the land occupied , and what tlie«e docu 
ments were u#ed for was not to charge him with the Jinbibt} , hut to aiistcer Oe 
claim which be set up to exemption from what would be the ordinar) liability of 
a tenant (6) Therefore, books of account when not used to charge a person with 
liability (cml or cntmnal)(6) mai be used as independent evidence requmng 
no corroboration but when sought to be so used the} must be corroborated by 
other substantive evidence independent of them (7) And m this Ben.''e books 
of accounts remain under the present as under the repealed Act, corroboratiie 
evidence onl} and cannot be used as independent primary evidence of the j aj 
ment or other items to which the entry refers nor when payments entered in 
many of the items of a book of account are corroborated by other evidence can 
the tnfaence be raised thereon that even the entries which are «o£ socorro 
borsted are accurate or m other wonfs afford good substantive eindence o' the 


(1) Re/a Pevy v Rcrendra Seth 9 C 
W N 421 431 (1905) See Wigmore 
£v ! 1558 

(2) Megraj v Stun»an 5 C W V 
edxsMii (1901) see « ^3 fast 

(3) Belaet Khan y Rash Bekoret 22 
\V R 549 (1874) fer Marfcby J (v 
fast) the present section substitutes 

refutarly kept for proed to ba%e been 
refutarly kept but of course proof is 
still required except in those cases lo 
which It IS rendered unnecessary b> the 
admiss ons of the parlies As lo account 
books as corroborati\e eMdenee of separa 
t on in estate see Jagun Kcoer \ Raghee- 
nvndin loll 10 \\ R (1868) As to 
Act II of 185^ see RamkrtsTO Pol ' 
Hur^dos Koondoo Marshall 319 (l£62) 


(5) lb this decision in so far as it 
held iama~ttas\l baht papers tf> gl > m wr 
taut cases be other than corroborant 
evidence only appears to be d sjenteo 
from by Prinsep and Bose JJ m 
nonoji V Ip/i ur Mohomed 10 C U i'- 
546 (1882) I /'ost but it does not ap 
pear in the latter case what use 
sought to be made therein of these paper 
see also CoZ-a/ Vofidul v Noho 

5 W R. (Act \) 83 (1866) Sl>^ f’/r- 
shod y Promolhonath Close 10 »> 

193 (1868) and /•or/ „ p 

(6) R y Ilurdeet- Sahoj 23 W 
Cr 27 (1875) 

(7) lb Duarko Doss ' 

18 A 92 (1895) 


Sant 
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payments to vrhicli the} refer (1) This section onij lavs down that a pUmtifi 
cannot obtain a decree by merely proving the existence of certain entries m 
his books of account, even thounli those books are shown to be kept m the 
regular cour«e of the business He will have to show further bv some indepen- 
dent evidence that the entries represent real and honest transactions and that 
the monies were paid m accordance with those entne« No particular form 
or kind of evidence in addition to the entries is reqmred Any relevant facts 
which can be treated as evidence within the mcanmg of the Evidence Act 
would be sufficient corroboration of the evidence furnished in the books of 
account, if true (2) Entries m accounts relevant only under this section are 
not bv themselves alone sufficient to charge am person with babilitv corro 
boration is required (3) But where accounts are relevant also under the 
second clau-e of section 32 tbev are m law sufilcient evidence in themselves, 
and the law does not, as m the case of accounts admissible under onK this 
«ection require corroboration Entries m accounts may in the same smt be 
relevant under both the sections , and in that ca'«c the nece^sitv for corroboiation 
does not apple (4) In a ‘>mt to recover mone} due upon a running account the 
plaintiJI produced lus account books which were found to be books regularlv 
kept in the cour«c of business m supjiort of lus claim One of the plaintiffs gave 
evidence as to the ertnes in the account books, but in such a manner that it 
was not clear whether he spoke from lus personal kmowledge of the transactions 
entered in the books the entries in which were largelr in Jus own handwriting 
or «impl\ as one de«cribin 2 the stale of affnitA that was shown by the books 
He was cro<'-esammed, but no questions were asked bun to show that he was 
not «peakiii 2 a's to hi« personal knowledge Held that the evidence given as 
above should be interpreted in the manner most favourable to the plaintiff 
and micbt be accepted lu support of the entries m the plaiutiff s account books 
which bv themselves would not hav e been sufficient to charge the defendants 
with liabilitv (S) The mere production of the booL^ without further proof is not 
eaough(G) , and such further proof must be afforded by substantive evidence 
independent of them as bv that of witnesses who speak to the pavment of 


mercantile books of the bankins firm and of a general statement hy the defendant 
0 P that the items in those books uere correct Thcit Lordships are of opinion 
that the books being (as is admitted) at most corroborative evidence the mere 
general statement of the banker where the fact of the pavunents was distinctly 
put in issue to the effect that his books were correctly kept, was not sufficient to 
satisfy the burden of proof that lav upon him iwrticularly as with respect to 
many of the disputed items he had the means of producins much better evudence 
(8) It has been held that though the actual entiles m books of account are 
relevant to the extent provided bv the section such a book is not bv itself 
relevant to raise an inference from the absence of anv entrv relating to a par^i 
cular matter (9) The decision cited if it is to be^t iken to have ruled that the fact 


(1) i? V Hurdeep Sahoy 23 W R 
Cr 27 (1875) 

(2) Yesuxad<yan v Subba Sateker 52 
I C 704 

(3) Abdul Ah V Puran Msl 49 B R 
C J No 82 p 289 (1914) 

(4) Ra ip^arabai v Balaji SUrtdhar 6 
Bom L R SO (1904) s c 28 B 294 

(5) Duarka Doss v 5oiii Buksk 18 
A 93 (1895) 

{(■) Sri Ktshen v Ilur kitten 5 V 


I A 432 Sorabjte Vacha v hooiur/ee 
XTanikjee 1 M I A 47 s. c 5 W R 
(P C) 29 (1866) Roushan B bee v 
Hurray KrisSo 8 C 931 

(7) Jt V Hurdeep Sahoy 23 \\ R 
Cr 27 (1875) and v post 

(8) Cunga Pershad \ Inderjit Singh, 
-»3 W R (P C) 390 (1878) 

(9) R \ Grees Chunder, 10 C 10'’4 
<18841 and see In the matter of Juggun 
Jail C L R. 356 
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of the absence of an entrj* is not endence at all under anf section of the act is 
it i-s submitted, erroneous and has not in such >56036 been followed fl) This 
section - * denis with the question 

how far -ties with habihtr, doe« 

not ob\T that there is no entry 

IS not idmissiblc under this section but may be so under other sections of the Vet 
as for instance the ninth and eleienth sections Thus CMdence havin" been 
gis eii of the visit of JT to Calcutta winch he deiucd the latter’s son was called 
by the other party to corroborate M s statement He deposed that it was 
usual svhen a partner of his firm (to which both he and M belonged) made a 
joumev on the firm’s busines * 

]oumey and he was allowed 
state that there was no entry 
party uses the statement of 

must he put in evidence but the Judge is not bound to believe the whole of it 
If, for Instance the Judge upon the ciidence reallv beheves that the pavmtnts 
credited m a plamtilTs account books were made although he disbelte\cs the 
entry as to the amount of the debits there is nothing inequitable in his pving 
the defendant the benefit of the payments The Judge is bound to look at 
the whole of the entries, giving credit to such as he believes to be tnic and 
discrediting those which he believes to be false (3) Books of account regularly 
kept mav be appealed to not onlv for the purpose of refreshing the rnemorv or 
a witness but also as corroboratnc evidence of the storv which he tells Books 
of account contaimng entries referring to a particular transaction are not 
entitled to the same credit that is given to the books that record that 
tiou in common with other transactions in the ordinary course of business (1) 
iVTiere any company is being wound up all books accounts and documents 
of the Company and of the liquidators are as between the contributories of tlw 
Companv prvad facte evidence of the truth of all matters purporting to w 
therein recorded As to a hatlchita book being m the absence of fraud 
binding upon the sender for whose •'ecuntv it is kept see the undermentioned 
Case (6) Cestdes their us© as corroborative evidence under this seotiou 
in books of account may, under the conditions mentioned in section 159 M 
used to refresh the memory or as adjnis«ions {\ ante) and also under otoer 
Sections of the Act Further statements made in books kept m the ordinniy 
course of business by persons who cinnot be Culle 1 as intiicsseS mav be prove 
under the provisions of the second clause of the thirti secon I section (7) 
^regular*^* The book must have been kept in the regular course of biisincs^ k too 
CQuree or limited meaning must not be gi%en to t!u< part of the section 
business q{ plamtig s witnesses named K T stated in cros» evammotioii that he na 
formerly been emplojcd by f? Z7 at intervals of ii week or fortnight to 
entnes in hw (0 i3«) cash hool relating to privati, transactions which he iih^ 
witness) did from Cs loose memoranda or from onl instructions giicn bv C an 
tbis cash book was tendered m evidence West J refused to receive it an * su 
_ * Under section 31 of the Evidence Act I do not tl ink tl is book conies wi i 


(I) Sasurmull V Hanraj 4 C. W 
N cevt (1900) In Ham P&rsted v 
Laktalx Koer 30 C at p 247 Lord 
Davry referred to i? v Greer O tender 
10 C 1024 rvpra and Lord Robertson 
said The Act applies to entries m 
booVs of account lut no inference can be 
drawn from the absence of an entrj 
relatiDg to any particular inatter but this 
remark tnust be taken to base been made 
with reference to the preceding statement 
of Counsel wh ch referred to this sect on 


(2) SaRmnnll v Manra/ 4 C " 

:c (1900) „ ^ ,, 

(3) rslan Chunder v llargn S rdar n 
R 525 (1869) per TeacoeV C } 

(4) Bhos Hong Kong ^ 

:/,etly ’9 C 334 (190’) s C 4 Botn. 

(5) Act MI of 1913 (lodan Com 

'^}6)^CoPee*Mohun v ^bdaol Ra/oh ‘ 
lur N >1 3SS (1866) 

(7) V 8 3-’ onto 
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the de«ignation of books of account reguhrlj kept m the course of business 
It 1 C s private account book entered up casnalh once a weel or fortnight and 
nith none of the claims to confidence that attach to books entered up from daj 
to da\ or (as in banks) from hour to hour ns trin»actions take place These 
onh an I think rcgularlj kept m the course of business ’ (1) But m a later 


dai to das or from hour to hour make them entirely irreleaant It is thus 
not neccs.arv that the entr^ should ha\c been made at the time of the trans 
action proiaded ' 

In the case cited 
tatuJdari estate 

head office ivherc thei Here abstracted and entered in an accoimt book under 
the date of cntri that being in some casoi mans da\s after the transaction 
of j avment or receipt but tli** entries were made in their proper order on the 
authontv of the officer who e <lut\ it was to recenc or pai the raonej It was 
held that the entrv in the account book was admissible as corroboratn e evidence 
of oral testimom as to the fact of a payment for what it was worth objection 
btfin" onh to be made to its weight not to its relevance under this section (5) 

Bu’’ account books though proved not to have been reguiarlj kept in the course 
of bu me-ss but proved to have been kept on behalf of a firm of contractors bv 
Us enant or agent appointed lor that purpose are relevant as odmisnous 
against the firm (4) 

The regular proof of books anl accounts required that the clerks who have Proof of 
kept those accounts or some person competent to speak to the facts should be accounts 
callel to prove that they have been regiuatl} kept and to prove their general 
accuraev (j) \et the nece»itj of strict proof maj be removed bv the adniis 
Mon of the defendant and the fac* of the absence by him of any evidence to 
Impeach the accuracy of the accounts the disputed items being satisfactorilj 
accounted for (6) The section simply requires that entries m accounts should 


which affects the lafuc not the adt ussibihl j of the entries (7) 

Jai a uasil baJi papers art accounts made up at the end of the >ear show Jama wasil 
ing the total rent deinaiulable from each ran/at for tl e curient } ear tl e balance papers 
of pienoiif )ears tbs imount coJiected dona" the icar tht hahsce rioe at the 
end thereof and sometimes an account of the land as well a-j the rent (8) Tl ov 
lian bool s proved to have been kept 
i bv themselves thev are not admis 
of rent mentioned tl erem but it is 


(1) U net ershoTi Bejonj v New Dl 

ru se Sf nn ng Co fa i 4 B 5 6 

(1S80 ut p 581 referred to n A go a 
\ B a affa 23 B 66 (1898) 

(2) Def ly Co n ss oner of Bara Bo k 
V Ra Icrslad ’ C 118 (18991 S C 
4 C \\ N 147 

(3) Dep ty Com n ss oi er Ba a Ba ki 
\ Ro Perslad 27 C 118 (1899) s e 
4 C W N 147 

(4) 1/ nchersi atv BejoHji v New Dl 

r sc Sp n ^ Co ^ 2. 576 (1880) 

(o D arka Doss la hcc Doss 6 M 


I A 88 (ISSo t p 98 

(6) As to Bankers Books ind the book 
ol Post Offee *=■> n. Banks and Mone 
Order Office Acts Will of 1891 and 
I f IRO 

(7) R Han b la 1 B 610 (1877) 

t p 616 

(8) Feld E 4tl Fd Append x 

(9) Ra t La I V Tara Soondart 7 \\ 
r 80 (1867 kir ro \lo ce v Bejoy 
Got d V\ R 333 (1867) Bejoy 
Got d Blekoo Ro 10 V\ R. 291 
(1868 Jackson J doubt og 
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Value of 

fhe«e 

pipers 


perfectlj right that a por«m who has prcpired sxich papers on receiving pa) 
ments of the rents should refresh his memor} from such papers when ginng 
evidence as to the amount of rent payable , when so used they are not U'»od as 
‘ independent c'ldence ’ (1) In a suit where the Lower Court found upon tht, 
eiudence of aha) certHm jama u-astl bait papers that the defendant had 

been the plaintiffs tenant at a certain rate of rent and gave the plaintiff a 
decree for that rent, it was oh«er\e<i as follows — •“ Then it is said that in the 
first Court, the Munsiff rdied improperl) on certain jcma ittwif-hnii pipers 
These jama uasil hah papers, we all know, are not eiidcnce by theni'eWes 
The mere production of such papers is not enough But coupled ivith other 
evidence the^e papers often afford a Nerv useful gmde to the truth in ci es of 
this kind , and it is onl) right that those who have been collecting rent with 
the assistance of such papers should produce them m Court ”(2) And in a 
6uit(3) for arrears of rent at an enhanced rate it was said — The appellant p 
pleader contends that the jama tcaul bah papers under the Fndence Act of 
1872 are no longer that therefore the 

Judge has taken a attached to them 

But we would obs e Belact v 

Rash Be^flree(4) we are not aware of any case in which this Court has regarded 
jrtHfi nasilbah papers m a different light In fact, so far as mi oim jndiii 
dual experience goes as a Judge of this Court I has e never knoira them to he 
looked upon as nothing else It seems to us moreover that the ternw of 
section 34 of the ifvidenc© Vet do not give such papers any weight be)onl 
that of corroborative evidence (5) 

With regard to the value to be attached to these papers there have been 
V arying decisions In a suit for possession on the allegation of wrongful di pos 
eesuon it was said — Jama uosif bah papers m a case of this kind are really 
of very little consequence or value as it is a matter of perfect ease for either 
partv m the suit to produce any number of such papers the absenci of parti 
cular papers of this tand does not appear to be a verv material omis«ion (6) 
In the case of Alhjal Chinaman v Jajgut C^wnder(7) the CoUTt{&) rematked as 
follows ‘ But It is contended their allegation^ art corroborated by the 
iiastl bah papers filed bj the respondent in which the iiamc" of these rajals an 
entered Now we ob&crve that such a document — a private nienioranduni 
made for the zemindar e own use and by bis own sen ants — must be looks 1 upon 
' ^ ‘ ” *■ - case like the pro'ent than 

tion of a document winch 
ed pattern Has then tlu 
a person caJJinghim'clfa 

Jurkuiv 8 mularnr bos been produced to dcviose to J C s (the tcbsildar a) signi 
ture to this particular paper, but the teh«iidar liimscU has not been evainiiwi 
and it IS not pretended that the man is cither dead or unable to depo e The 
best evndence was required to prove a document so naturallv opm to suspicion 
and that evidence has not been given ’ In a subsequent casc(9) Norman J , 
referring to tlus case said ‘ As to the value oljama iroJif hali papers as ev luciwe 
in rent siuts for the zemindar the Deputy Collector quotes a pissagc from tl e 
Dtli ■\olume of the BceUv Beportcr, p 213 and treats it ns if the bn'uivsc 
applied to all jaj/iu icflsjf fwXv* But there js a wide distinction between 


(.\) ^khll Chandra y Ifayu JO C 248 
(1SS3) and «ee Ma) omed Mahmood ▼ 
Safar M 11 C 409 (1885) 

(2) J^atishan Dibee v Hurray Knsto 8 
C 931 flSS"’) fer Garth C J 

tSV Surne nevi V Jehnr Vfohoneil 10 C 

1 R S43 (ISS’i 

(4 S’ V) R S49 V anie p 260 
(5) Ib at p 546 Br n*ep & Fesc 


(6) Slea Suhaye v Coadur Pay 8 '\ 
r 3’8 (1867) /rr j3cfc«on J bu' «« 
hotslai D bee \ Hurray Kr\s 9 8 
I’l? # pra 

(7) 5 \S R 242 <1866) 

(8) I’hear and Clo^ff JJ - 

(9) Kheera Haree \ Dejoj Cab *■» 

VV R 533 (1867) 
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ca»e \vttli which the learned Judges were then dealing, and to which they applied 
their remarks, and the present Here we hd\e a senes of jama uastlhahs 
apparentlr regularK kept for ten years, with one gap, from 1249 to 1253 There 
IS a nngle paper unattc'ted, the writer of which was not called and his absence 
not accounted for Of course, all books of account and entries made bj or on 
behalf of a party when produced as evidence in his favour must be received with 
caution , but there seems to be no reason wh> a series of collection-accounts, or 
jama icasil-bali papers, appeanng to be regularly kept, should not be entitled to 
credit on the same pnnciple as other contemporarv records made aii'l kept by 
the partv producing them m the ordinarv course of his business ' In a <.ase(l), 
where, m onler to rebut the presumption m favour of a permanent tenure 
createil b\ the fourth section, Act X of 1859, the fact of the rate at which rent 
was paid having varied, was the fact sought to be proved bj jama uasil baH 
and nmilar papers, it was observed — The Judge(of the Lower Court) alludes 
to the evidence of the goniasiahs who filed or attested certain papers of the 
zemmdar Such papers, we need hardh observe, cannot viconlcstahhj prove 
variations in a roiyatsjama, unle>^ it cm be shown not mereh that the jama 
iroiiJ hah and similar papers show a varvmg rate but that the miyaJ has paid 
at a vamng rate, otherwise e\ er> ratyat would be at the raerev of a zemindar 
or hLs agents The Judge 8a}3 that the witnesses attest these papers but be 
does not sav how he con<icler» the raxyats bound bj them (2) 

The jawiahaudi shows the quantitv of land held b> each cultivator, its Jamabaadi 
diSerent quahues (i c , what is CTown upon it) the rate o^ rent for each kind of and other 
land, the total rent for all the land of that particular kind m each ciiltiv ator s papers 

E o»«e«sion, and lastly, the grand total for all the lands of evet> kind held bv 
un (3) Slanv of the following cases were decided under the law as it stood 
prior to the pas mg of this Act In Gujjo Koer v Aalay i4AHied(4) D N 
Mitter, J , Slid “ The jamabandx paper mav be onlv used as corroborative 
endenee, tis , of the eamc value as that which is attached to books of account 
under Act II of 1855 Those papers were admittedly prepared by the zermn 


would be safe ” And where certain jamabandi papers prepared bv former 
patuan were produced is order to show the rent paid by the defendant in previous 
rears, Phear, J , said " Had the former patican come forwanl as a witness 
and sworn that he had collected rent from the defendant at the rate shown m 
the jan abartdi and that the jamahandx was his owu record of the fact then this 
womd hav e afforded very matenal evidence in support of the plaintiff s claim 
but this man la not called and his jamabanit papers without him are v alaeless 
(5) Jamabandi papers for the year m respect of which rent is claimed, made out 
by the evidence of his nght 

to that patican (as being the 

officer t) as to the amounts 

collected in previous years, corroborated by the jamataudis of those years, 
would be about as conclusive m respect of the claim as it well could be (6) 
But where the raiyals signed a jamahandt they were held to be bound bv it (7) 
A tenant cannot be sued for enhanced rent upon a jamabandi to the terms of 


(1) Gopai Mundul v IVoftc* Aissen 5 
W R (Act X) 83 (1866) 

(2) lb at p 84 but see Shtb Pershai 
V Pro otho Nath 10 \V R 193 (1868) 
and Belaet Khan v Rmh Behary supra 

(3) Field Ev 4th Ed Appendix 739 

(4) 14 W R 474 (1871) s c 6 B 
L R App 62 and see Cl a iiarnec Bibee 


\ A\etioolah Sirdar 9 11 R Jjl (lS63j 

(5) Bkugtean Diitt v Sheo Afunsal 22 
\V R 56 11874J 

(6) Dkanoobdharee Sohee v Toomei 20 
W R U"* (1873) ajid see Kukore Dass 

Pirsin Mafiooi '’0 W R 171 (1873) 

(7) n'alton S’ Co \ Vahendra Nath 
n V\ R 436 (IS'S) 
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which he has not consented (1) As to Jaihah{2), Ism navtst{5), Settlement 
Behan and vlHar^7ja{4), Hastdbad{h), and Kanungo{G) papers, sec 
cited below (7) Although zcmmdan papers cannot be admitted under this 
section as corroboratn e endeUce without independent evidence of the fict of 
collection at certain rates, they can be used as independent evidence if they 
are relevant under section 32 clause 2 ante (8) 


Rele\ancy 
of entry in 
public re- 
cord made 
In perforrr 
once of 
duty 


35. An entry in any public or other official book, register, 
or record, stating a fact in issue or relevant fact, and made by a 
public servant in the discharge of his official duty, or by any 
other person in performance of a duty specially enjoined by the 
law of the country in which such book, register, or record is kept. 
IS itself a relevant fact 


Principle — The principle upon which the entries mentioned m thn 
section are received in evidence depends upon the public duty of the person is ho 
heeps the booh, regi«ter or record to make such entries after satisfying himself of 
their truth It is not that the wnter makes them contemporaneously, or of his 
own knowledgefO), for no person m a pnvate capacity can make such entries (10) 
They are admissible, though not confirmed by oath or cross examination 


them b) means of sworn witnesses (11) 


sa SS (<), (/) 'll (Proof of pitbUc doeu 
merits ) 

a 74 (D finitionof" pul/Ue documents") 
sa 78 77 (Certified copies of publicdoeu 
ments ) 


78 (Proof of eerlain ojfteial document*) 

79 (Genuineness of certified copies ) 

81 (Genuineness of documents direct' I to 
be lepl by laic ) 


(1) Cnayetoolah Mcati v Nobo Ccoinar 

20 \\ R 207 (1873) Reasooddecn 

Afahoiiiined \ McAlpinc 22 W R. 540 
(1874) both followed m Abshaya humor 
V Shama Churn 16 C 556 (1889) 

(2) Botdonath Porooic \ Russtek Loll 
9 W R 274 (1868) 

(3) Fergusson ' Coicrnment 9 W R 
J58 (1868) Forouhorson \ Dtiorkanath 
Smth 8 B L R 504 (1871) a e 14 
MIA 259 Lrskms \ Coxernmen! 8 
^\ R 232 (1867) 

(4) Dun'iarry Loll \ Forlorn 9 \\ 
R 239 (1868) 

(5) Ram Narsxng \ Tnpoons Sundarcc 
9 W R 105 (1868) 

( 6 ) hheero Monte \ Bcejoy Cohtnd, 
7 W R 533 (1867). hund Duntfat v 
TaraChond 2 ^\ R ( ^ct \). 13 (1865) 
Duarkanoth Chuekerbuliy y Taro Soon 
durx 8 W R 517 (1867) 

(7) And r Field, Ev 6th Ed. 159 

(8) Chantar Roi \ heilash Bthart, 4 
Pal I \S 213 a c 44 I C 422 

(9) The dictum of Garth C J , wbidi 
arrears to be to the contrary in Serena % 


Dost V Dhaitfal Swgh 9 C 434 (lf82) 
was dissented from tn Shoshi Bhoosun ' 
Cinsk CAi(ii*r 20 C 940 (1893) and n 
It IS submitted opposed to the decision of 
the Privy Council in Lekraj huor \ ^teh 
tol Singh 5 C. 744 751, 753 (1879) cl 
also acceptance of this principle tn ss 19' 
20 21 of Act VI of 1886 (Registration of 
Btrths Deaths and Jifarnages), fesi 
Graham \ Phanindra Nath Milra 19 C 
W N 1038 (1915) (admissible irr«r« 
tue of knowledge as when copy of another 
entry) 

(10) Phipson Ex, 5th Ed. 320. Dea r 
Audreus 15 0 B, 756 per Erie J 
Slurla V Frceeio 5 App Cas 624— 

I yall \ hennedy 56 L. T , 647 Lel'Ol 
huar V Afahpol Singh, ante Where u •* 
not shown that it i$ so made the entry 
IS inadmissible Sheo Balak v Gam 
Prasad 20 A L J, 601 

(11) Starkie, Ev, 272 273. Taylor. Ev. 

5 1591 see remarks of Pn>7 Council in 
Raja Dommarautc \ Rangasamy Musalf 

6 M I A at p 249 (1885). Sa-'lf 
Dosadh \ Juggil hishcrc 23 C, 370 3 1 
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r«Wif and OJLmI btxil* reyitUrs and reeorJ* — Mumage RegHtei(l) — Acts X\ of 
ISUj (as nmendc^l br Act WXMlI of 1020 XX of IDS'*) (Par«» Jlarnaje and Divorce) 

*». 6 S nnd Schedule III of 1872 (^on CArt^fian VarmiQe) ss 13 13A 14 and 
Schedule 111 (See Act \\\ of ln23) , W of 181£t(Chniluin Marriage) sa 28 30 31 
32— 37.ot G2 79 SO and ‘schedules III IV (See Acts II of 1891, I of 1903, XIII of 
1911 , \ of 1914) , 14 & 15 ^ 1 C , Cap. 40 Acts \ I of 18SS (as amended by Act \XXVII 

of 19'0) (Pcji^lraJioJi o/PjrtA« Dcnlh3 and Vamages) 6‘t.7,0,32 35\ Iofl876 {BC) 

( JfcAommedun l/amojot) amended b\ Act I of 1903 ) (2) Birth and Death Begislers — Act 
\ I of 1SS9 (Pejisfraf on o/PirtAj i)enfA» ri»d VarnoyM), ss 7, 9 18 22 25 28 32 — 35A 
Begi’lers or Pecordt of Diplum \<fR>in7 iWicaCton Burial — \ct 1 1 of 1880 is 
amended h\ \ct WWII of in’0(»»pro> as. 32—354 Begialers direcfei to be kept by 
the Indian Pegiatration 4ft —Act Wlof 1908 {Indian Registration) Part \I(3) Log 
books — 4ct I of lSj9{1ffrfAanl Scomcm) ss 103—108, 17 L 18 \ic Cup 104 ( 1/ercAant 
Sapping 4ct) Si 2s0 285 Pej «t<rj «/ Printing Presses \etc^papers and books p iblithed 
tn India — 4ct \X\ of 1807 Printing Presets and \eaapnp«r4) ss C — 8 and Part 
V , PejKffrs of /n tent ion* and Z)c<i7a<(4) — Act II of 1911 as amended by Act X\ II of 
19USch,l and Acts WMII andWIV of lO'H) (/n«enttonaa id Designs) ss 20 40 71 
RegxiUrs of Literary i'eiei ti/c and C/flnl«»6fe ^ict c* —Act WI of 1860 {Registration 
of ‘^ocieliej) PegiifcM of Cot pames — ActMIof 1913as amended by Acts \ and XI 
of 1914 and Act \L1I of 1920 {Inhan Companiee) $$ 3i 40 87 120 123 — I2n 

part \ I and punm (j) Peg sterof Bnlieh Ships — Act \ of 1841 (5A p Registry) s 4 
12 A IS \ le Cap 104 ( VcrcAonl Shipping Act) .Record* of R ghls —Act WII of 1887 
Land Pcjcnuc) h M P Act III of 1901 {N IF P Land Reienue) SetlUment 
Record — Bcng Reg Ml of 18'*2 eJ 9 s 9 Register of Tenures —Act II of 1869 
(B C.) (Chola \agpur Tenure)(0) Registers —Act All (B C) of 1876( Bengal Land 
Begislration )(“) Pfjutfw o/ Common and special Registry — Act \I of 1859 (fi'afea /or 
Arrears of Revenue Aoioer Proitneea) Thirty ninth section (8) 

Tajlor.Fr, Hlo91— 159o 1774— 1780, Powell Et OthCd 271—273 Roscoc N P 
Fv 24—129 209—210 ^teph Dig Art, 34 Phipson Ft 6tb Fd 320 

COMMENTARY. 

The Act does not contain an> definition of cither of the terms public Public 

or* official’ or of a public servant ”, but for the purposes of interpretation 
reference mav be made to the se'ent) fourth(9) and sevent) eighth sections * 
post and to section 21 of the Penal Code in which the term public sertaut 
IS defined Certain Acts declare that the officers appointed under them are 
to be deemed public ser5 ants Thus every Registrar of Births and Deaths 
appointed under Act M of 1886 is deemed to be a public servant within 
the meaning of the Indian Penal Code (10) So also are census officers(ll) and 


(1) See also following repealed Arts 
V of 1852 (Marriage b) Registrars! ss 
41 42 49 XXV of 1804 (Marriage of 
Christians) V of 1865 s 44 (Marriage 
of Christians) XV of 18 ’ (Ind an Chr s 
tian marriage) 

(2) V ^Afldem Ah v Taj lui issa 10 
C 607 (1884) 

(3) Act XVI of 1908 (Ind an Registra 
lion) has teen amended by Act IV of 1914 
and Acts V and XV of 1917 which see 
See also repealed Acts VIII of 18 1 XX 
of 1866 \VI of 1864 \I of ISal Will 
of 184 IV of 1845 XIX of 1843 I of 
1843 and XXX of 1838 

(4) See also repealed Acts XV of 1859 
(Patents) XIII of 1872 (Patterns and 
l3esgns) and V of 1888 


(5) V Ram Doss V Offic at Liquidator 
9 A 366 (188/) 

(6) V Ktrpal Narain v Siibnn oni 19 
C 99 Pertab Uda > Masi Das '*2 C 
112 (1894) 

(7) V post eases under this Act 

(8) LHAAjnerein Cl oitopadi ja v Cora 
claid Coosa j 9 C 116 (ISS’) 

(9) Bee So or Dosadh v Jnsgut 
Ktslore 33 C 366 369 (189Sl 

(JO) Act VI of 18S6 s 14 A manager 
of an estate empIo>ed under the Court of 
Wards has been held to be a public sertant 
ander the Penal Code R \ Malhi ra 
Prasad 21 A 127 (1898) R \ Sidhii 
26 A 542 (1904) ICorait] 

(11) Act XVn of 1890 (Census) s 3 
Notwithttand ng anything to the contrary 
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registering officers appointed under Act \VI of 1903 (1) It has been queried 
whether the «ect]on applies to an entrv m a public register or reconI kept 
< ut«ide British India (2) 

This ‘■ection m the main follows but somewhat extends the English law 
on the ssme subject (3) The book register or record must either be a pub/ie 
or an ojtaal one it must be one which the law requires to be kept for the benefit 
or information of the pubbc(4) where so kept for information the public havin" 
Beech'S thereto are not necessatilj all the ivorlcl but maj be limited (B) A 
‘ public document has been defined to be a document that is made for the 
purpose of the public making use of it — esnecially where there is a jiidicinl or 
quast judicialdut^ tojnqmre Its\er> object must be that the public all persons 
concerned in it ma\ h■l^e access to it (6) Registers kept under pniate 
autbonty for the benefit or information of pnvate individuals are inadmissible (7) 
Twoclas es of entries are contemplated by this section (o) bv the publicsertants 
(6) bj persons other thin public seriants In the case of the latter the duti to 
make the entrj must be spectatt/ enjoined by the law of the country in which 
the book register or record is kept (the section thus includes British foreign 
or colonial registers)(8) , m the case of entries by the former it is sufficient for 
their admissibility that they ha\c been made m discharge of official duty But 
m either case as well in India as in England the entry musthaie been made 
by a person whose duty it was to mal e it Piovision however is made bi iet 
\I of 188G for the adimvsion m eiidence under certain conditions of certain 
records and registers made otherwise than m the performance of a duti speciallj 

n T T 1 J * t. U - 1.*1J * *1. n M Krt 


endcnce ot certaia Milage papers Uirccted to be raaue b\ iteg > ii oi le— u 
the ground that they were not prepared or attested by the Settlement Officer m 
person as required by law the Pnvy Council said ^\hen documents are 
found to be recorded as being properly made up and when they are found to be 
acted upon as authentic records the rule of law is to presume that everything 
had fieeii nghth done in their preparation unless the contrary appears (13) 
Documents In the last case it was also held on the question whether there did or did not 
slMe exist a custom m the Bihiiilia cHn m Oiidh excluding daughters from ml erit 

not ing that entries in a uajib m 7 arc were properly admitted to prove Uiis custom 


in tl e L denee \ct Recorls ot Census 
are not adm ss Lie in csidence in anr cu 1 
proceed ng or any proceed nK under Chap 
ters P <r 36 of the Crim nal Procedure 
Cofc (Ut WII o( 1890 s I’) 

(1) Act WT of 1908 8 84 (Ind an 
Rc” strat on) 

(2) Po nan mal > Sundara n Ptila 
*>1 M 499 (1900) 

(3) t field Ev 6th Ed 16'' 

(4) Ta lor Es S 1592» and cases 


tie 


: Clti 


(S) Si rla \ precna 5 App Ca» «43 


16 ) lb 

(7) Tajlor Ev # IS?"*" and cases 
there cited See Baij \all v Sukh ♦ 
AlaJlon 18 C 534 (1891) 

(8 With regard to the liooVs recogmseJ 
a* cal registers and jnillc documente 


n Insland tee Taylor Ei S IS”" 
Roscoe N P Ev l'‘+— 129 209— '’16 
parte lar is to b rths death* 

arr iRes in Ind a pp 127 123 Palel 3 
X Ratetff 1 S« A Tr 467 
tractor V Trj 4 P D 230 14 ^ » 

\ic Cap 40 s 11 42 A 43 Vic Cap 8 

(9) Act VI of 1836 (Kegtstrat on e« 
II rlhs Deaths and Marriages) * 45 

(10) Doe V Bray 8 B At- 81J 

(11) LitHy Kennedy 14 App Ca* 4J/^ 
As to the correction of errors in res 
unler Act \ I of 18S6 i * 23 of t6» 

(12) Sturla \ Freeoa 5 App 

Irtsh Society x Derry 12 C A * _ , , 

(23) Ltbro) Knar x 


12 L 4 1 “V , 

Mabyal S 84* ^ 
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tbi« custom bcuiff a usipc of the kmd winch Settlement Officers were required 
hr Rec VII of 1822 to ascertain and reconl (1) And lu another case it was held 
b' the Pruy Council tint entries m Mllage-iccords b) tlie officer charged by 
Government with the dut\ of makins them (as under the Oudh Land Rc\enue 

\et s€ . I- » r » , 

made 

bcinc 

wcichl 

•a recei 

to the onlimrj Mitalslnra Law of Inhentancc was forthcoming, the Court was 
ncht to disregartl entries m a icajtb ul arz which seemed rather to show the 
washe' of the i>ersons consulted than to prose the custom (4) uajtb ul arz 
prepared and attested accordirg to law is primd facte esidence of the existence 
of am custom of pre-emption which it n-ConU It is a document of a public 
character which is prepared ivith all publicity, and accepted by the Courts 
a« «ufficientlv vtrong endence of the existence of any custom recorded m it so 
a-, to ca't upon parties dem me the ru'^tom the burden of proof (5) In the under- 
mentioned ca'c It was held that upon a question of custom a iiajih ul arz is 
general!} more s aluablc a« a ncord of opinion of persons presumably acquainted 
with the custom, than os an official record of the custom , but if duly attested 
bv Settlement officials and Mgned br zemindars of the Milage to which it relates 
it mav be admitted in evidence under this «cction (C) It has been held by the 
Allahabad Hish Court that an entn m a uajib-ularz is prund facie a record 
of a cu'tom rather than of a contract and that the fact that such a word as 
i/rorna»ifl is U'ed at the bc.nnnmg or end of it is not enough to make the entrj 
one of contract and not of custom (7) The -ame High Court has held in a 
more recent case that where there is an entrj as to ptc*emption and no contrary 
evidence, the Court, liaMng reganl to the prevaiLng practice, can take the 
custom of preemption as pro\ed(8) The Privy Council has recently held 
that a i jam i, a public record prepared by a public officer in discharge 

of hiN duties and under Gos ernment rules and is clearlv sdimssible, for instance, 
as rebuttable evidence of a custom of inheritance among Mahomedan Jats 
settled in the Jhang district of the Punjab (9) And in another late’* case the 
Pnvv Council has held that ‘conclusive cvndence ’ in section 10 of the Oudh 
E tates Act (I of 1809) means not onh evidence of being taluqdars but also 
of having that status on the lists and that a u-ajib ul arz whicn merely related 
traditions and purported to cive the historv of devolution in fanuhes (not the 


(1) lb A ^aj b 1(1 ars is frima facte 
evidence of custon’ its object is to suppl> 
a record of existing local custom lee the 
following cases — /jri Siiigit v Ctinga 2 
A 8/6 (1880) Muhammad Hassan v 
Miinna La! 6 A 434 (1886) Deebt 
iiandan Srt Ram 12 A 257 (1889) 
Siipcnindliuajo Prasad \ Carurudliua/a 
Prasad 1j A 147 (1893) Uina Parsad 
V Candlarp Singh 15 C 20 (1887) 
Sadi H Sabn \ Raja Ram 16 A 40 
(1894 Carnri<d/i^a;a Prasad \ Super 
t(/rd/iu.a;o Prasad 5 C W N 33 (1900) 
sc 23 ^ 37 /ill Nasir v MantI Chand 
25 A 90 (1902) Ram Sarup v Stlal 

Prasad I All L J 278 (1904) s c 26 
A 549 [Entries in aaji6 ti/ are Entry 
IS pri IQ facte evidence under this seclicm 
of existence of custom Colu! Dtehtt v 
Malaraj Dtd ,! 2 Ml L J 790 (190a) 
Mussatt at Lai! v Uiir/i Dhar 10 C W 


N '10 P C 8 B 402 

(2) Musst Tdriari Amiaar v Ram 

Chauderpat Run or P C (1909) 36 I 

A 125 

(3) Mahomed I tan v Surdar Hussain 
2 C W N 737 (1898) 

( 4 ) <4nanr Stugh v Durga Stngb P C 
(1910) 37 I A 191 1/0.4(141 V Mul 
chand (1912) 34 A 434 

(51 Ah Nastr \ Monik Chand 25 A 
OO 96 (1903) 

<6l Musamat Parbali K tar \ Pam 
Ckanderpal Kun<iar 8 O C 94 PC 
(1909) 36 I A 125 

(7) Returaji Dubain v Pah! tan Dagal, 
F B 33 A 196 (1911) 

(8) FasaJ Husatn v Muhannad Shanf, 
36 A 471 (1®141 

(? Beg \ Allah D Ha, PC 44 C. 
749 (1917) 


■, Er 
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narrator s) was insufficient to rebut the presumption of a pre existing custom (1) 
In a smt for possession of a fisher}, an admission made by the defendants pre 
decessoT in title in a xmttcn statement filed in a previous suit was allowid to bt 
proi ed under this section by the jiroduction of the decree m such previous suit 
it being the duty of the Court under the old practice of Mofussil Courts to enter 
in the decree an abstract of the pleadings m each case (2) Quinquennial papers 
Were rejected by the Lower Court the latter was ordered to taho these into 
consideration on the remand of the case (3) Revenue registers m the AIadfa< 
Presidencj judgments and other public records were admitted in Bjatlam na 
V Jviillali) The measurement papers prepared b} BuUrara Amen donot{5) 
but chitfas of the revenue survey do(6) come within the description given m 
this section The Baticara Khasra is generally prepared b} the on tb-* 

admission of both the landlord and tenants regarding the latter s holding 
and m cases of difference on the basis of puinmarj decisions by the Balcara 
Deputy Collector and as such is very valuable evidence m subsequent dispute* 
Rut a Klasra prepared not on the basis of admissions of all parties but <n 
information supplied by one of them and without enquiry as to whether tl 
rent resulting therefrom is that which is at the time payable is absolute!' 
valueless in cvnuence (7) Certified copies of papers m the Collectoratc wi iff 
f a partition made in a proceeding micl''f 


(^uaiuiaii ui a ceiiiiu peii>uu uu l e gr 
certificate is neither a book not a tegi 

accordance with any law hut is a certificate as it professes to he of which 
them IS onl> this one and which is not a public record or register of am kin I 
but IS a document issued to a particular person giv mg to that particular j cr o i 
and onlj to him a particular land of authority It is no evidence of mmoniy 
under this section (9) A Uis lhana register (so colled from the number of 
columns m the statement or register) »■ ^ *.tn»tMne l 

by the Board of Revenue under scctic nyt 

a public document nor is the paUean 1^ 

IS a document prepared m the zemindars s/msfo bv the patirori who is pa | 
by tl e zemindar but approved ^ the Collector These registers are uo doubt 
kept for the information of the (Collector but that docs not make them binding 
as official records of the facts contained in them (10) 'V register of llmhai dan 

’ •• m »> 13 Kegisters Hff 

to prove an omis-i n 

ount and the Genera' 

ind Mau atcar Registers bemg intended to facilitate the collection of the 
Government Dues there was no aiithonty to enter therein laJcherajet of less tl an 


(J) Murtaza fluta n Khzn \ V hfi 
, ad Yasn Al PC A 552 (1916) 

(2) Parhuty Dasst v P mo Chttndrr 9 
C 586 (183J) followed lo 

^ Atulla 15 M 23 (189J) and T! oma 
\ hondan IS JI 378 «•/ Subrana yo ▼ 
Parauasnaran 11 M 12 (1887) 

(3) Shosht Dhuun v Cruh Chu der 
20 C 9^2 (1893) 

(4) IS M 24 25 supra hrtsknama 
chanar \ AruA>M»nae/ flri<w 38 M 166 
(1915) 

(5) Ve>A» Chowdhi ry \ Dh ro Vs 
ira « r C L R 139 (1880) 

(6> C r ndra Chandra V RaitnJrtt 
\ah \ i \\ \ 530 533 (IS97) 


I c 


(7) Ret Pabu Caleb Cho d ' ^>\i 

Saika Husta 5 I at L 6 s e 

I C 513 

(8) Khetra V<JlA Mandat 
Ula n Ish ’S C \\ N 
I C 9-'l 

(9) S’ols d under \ Mokendra Lei 

L 849 (1890) followed in Gun ra A»“ 
AblaU Pandi ISA 4 8 (ItW 

(10) Da, 1 hath y Sukhu Mehton 18*- 
534 (1891) followed in 

r ,h„, s 21 c j«« 

Clalho S ngh \ Jharo S ngh 39 U 
[1912) „ 0 

(11) Ra Dlaya D ra, v Dm 
C N 439 
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lOObighTsin arei of hUierajct not the subject-matter of resumption proceedings. 
The Tliak Officers not being empowered to raeasum and record lalherajes of 
less than 50 biglns in area, the omission of lakhemj as m the Thak statement 
was not of an\ probitire 'aliie(l) The map and cbitta prepared bj" the 
Partition .-ItniH under the proMsinns of section St of the Bengal Estates Partition 
Act, proved to ba%c been accuratelv prepared or to have been accepted and 
acted upon b^ tlie landlord, are, indcpcnclentl) of this section, admissible in 
eaulence agaln^t the landlonl for the purpo-'C of proving what lands were held 
and bv what tenants (2) Copies of judgments have been admitted under this 
section (3) Statements of ficta made by a Settlement Officer in the column 
efre ” ” * » .« . , .. 1 

stall 
but 
and 

being at th it time ini ested with .autbonti to decide questions of tenure between 
the Ihot and his tenant->, is not, even if regularly recorded, admissible (1) A 
report on a temp'e }i\ a IhoUcnl made m 1810 at the instance of a Political 
Agent has been held relea ant to the question of the owneislnp of the temple (5) 
A statement of a witnea-. to a police officer under the provisions of section 162 
of the Cnmiinl Procedure Code, reduced to writing is not a record vnthm the 
meaiung of this 'ection (6) Xeitlier is a lulaara Ihasra prepared under the 
Estates Partition ,\ct (V of 1807) (7) A recital m a judgment not tnter -partes 
of a relevant fact is not admissible m cvndencc under this section (8) 

la a ca«e in which the question was as to the existence of a customarv nght 
and certain reports of former Collectors on the subject of this n"ht, made under 
sections 10 and 11 of Alad Reg VII of 1817, were used m evidence the Privy 
Coun<il said — ‘Their Lordships think it must be conceded that when these 
reporta exprev. ouinions on the imvate rights of parties, such opimons are not to 
be regarded as iiavaiig judicial authontv or force But being the reports of 
public officers ’ * ’ ’ ’ . »> .i *i. 

entitled to gre 
ceedmgs and 1 
the conduct a ^ 

Government founded upon them ”(9) A single document may be a public 
record witlun the meaiung of this section and a leport made by a District 
Officer m the discharge of his dutv as such officer has been held admissible in 
c'ndence (10) But the question whether such a document is an entry in an 


under the fir't part of this 'section to prove that the chanties were not performed 


(1) Bipradas Pai Clio^dhury v iSono 
rama Dev 45 C 574 sc 23 C W N 
396 

(2) DinaMOlh Chandra v Nattab Ah 49 
1 C 984 

(3) Arii/iKfliaint Ayyangar v Raja 
eopala Ayyaitgar 18 M 73 78 (1895) 

f4) Madhavrao Appaji v Deonak 21 
B 695 (1896^ 

(5) Baldeo Das v Cobind Das 36 A, 
161 (1914) 

(6) Isab ^^al^dal v R 5 C A\ N 65 
(1900) s c 28 C 348 

(7) Nandlol Pathak v Molianth Chan 


urpat Dor 17 C L J 462 (1913), s c 
17 C W N 779 (1913) 

( 8 ) Seethapaft Rao Dora \ Venkanna 
Dora 45 M 332 (1922) 

(9) ilutia Raniltnga \ PerianaiOgum 

Ptltai 1 1 A 209 238 239 Leelanund 
Stngh V ifussamat Lakhputtee 22 W IL. 
231 (1874) lo which a report was rejected 

(10) Raman \ Secretary of State, 11 
Mad L J 31S 

(11) Mussomai Parbati hanaor v Rant 
Chanderpal Knnuar, P C (1909), 36 I 
A 125 and v Jigoyombo Bai Sahtba v 
VenJtatasant Ammoi, 7 M L J, 117 
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Proof by 
Public Re 
cord 


Facta of 
NNhlcb pub 
lie records 
are e%i 
deuce 


at that date (1) A document purporting to be a certified copv of a will taUa 
from the Protocol of Record m Ceylon was held not to be admissible under thu 
section (2) But a certified copr of an entr> in a register of births and death, 
has been admitted under this section(3) and a certified cop} of an order of a 
Probate Court and grant of letters of admimstration has been held adim<«ible 
under sections 66 and 74 (4) A passage m a distnct Gazetteer describing fhi» 
lineage of one of the leading fatties of the district cannot supph the want 
of a pedigree showing the famih and the members of it (5) The peon s return 
in etecution proceedings bcii^ an official record made by a public sen ant la 
the discharge of his official dut} is admissible in endcncc (6) 

If the entrj states a relevant fact, then tin. entrj havm^ stated that rele 
a ant fact, the entry itself becomes b) force of the section a relevant fact , that l 
to «ay, It maj be given in eaadence as a relevant fact because being made bi s 
public officer or other person in performance of a special dut} it contains an entry 
of a fact which is relea ant (7) The entry is evidence, though the person who 
made it is alive and not called as a witness For the proof of public and official 
documents sec 'ections 76 to 78 (post) Though the register may be pn H(i faae 
evidence of matters directed or authonzed to be inserted therein \et the pi.r«oa 
relnng on the register may, by offering other evidence displace the presumption 
which the register affords (8) A person who is not a party to the makini^ of the 
entry is not bound by the statements m it in the sense of bemg estopp d or 
concluded by them They are only received os evidence and are open to b 
answered, and the statements m them may bt rebutted (9) 

This section does not make the public book evidence to show that a par 
tiQular entry has not been made m it (10) An entry is evidence of those matters 
which under the provisions of a particular law it is the dut _/{ll) of a particular 

^that law 
luty(12) 

t. I'll 


IVheie n husband and vnit 
gal Act I of 1876 setting c 

&a a special condition that the wife under certain circumstances therein 1 1 
out might divorce her husband it was held in a suit by the husband that th* 
special condition wa» a matter which under the provnsions of the Act it 


the per«on enjoined to make that entrv has no personal knowledge of that fact 
a'i vt w reported Vuto (15) _ 


(IJ \liill kprjuna Dusect v Secrclvy of 
State Ind a 35 M ’’1 

(2) Ponnamn qI v Sundaram Pilla 23 

■\t 499 503 (1900) 

(3) hni! nan act anar v Krut no i«- 

ehanar 38 M 166 (1916) 

( 4 ) Hab ram Doj v Hem Sath Sartna 
19 C V\ N 1068 (1915) 

(5) DaJmakund v Btshva ^ath 52 1 
C 851 

(6) Heron ba \alli IJandofaJhjaio v 
Surendra I^oth ^Itlra 53 I C 20 

(7) Lekraj I uar \ Vehfal S n h S C 
j4 Parbulti Dam \ Puma Cl inder 

81 Run Dos \ O^c a! Ltpt * tar 9 
\ 386 

(9) Ltkra) } uor \ Hohfal Sm ISC, 
755 

(10) In the matter of Loll 7 


C L R 356 (1880) and see R f C'*" 
Chunder 10 C 10’4 (1884) At A"’’’ 
Wonife a and 2S A 90 (190^) , „ 

(ID Do d Prance \ Andrews 15 L 
B 756 Ro^coe N P Ev 124 
(!’ Cf Lekroi huar \fafiral 
inle and Parbulty Dasst v Pumo C*»* 
dcr ante 

(I3> Licit \ Kennedy supra 1 
section does not extend to entr ei 
a Pull c Offeer is rot expected to ^ ^ ^ 
not permitted to maVe Ah Kas r v i a 
ChanJ ■*3 A at p 104 the preiu-p 
as to tn.th and accuracy cannot Le 
ed to entf es which were roer •n*'".,, 


(14) Khadem Ah v Taj n 
690 (1884) 

(15) Doe d France r And evi > 
f r Oirth C J eontra (» fat‘' 


, I3J 
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The adnu<sihility of tlii^ of cridencc does not depend upon personal 
knowledge (^ ante) And 'O when the manner, m which certain traji'6-u? aratz 
(or \nllage-papers), directed to he made bj Reguktion VII of 1882, were made 
up with rc«i>ect tu a cii-^toin, appeared to be that the officer recorded the state- 
tnenfs of person's who were connected with the Milages in the jiargana m which 
the (aluq in suit was situated, and objection was taken to their receptiou m 
evidence on the ground that thej were not prepared or attested bj the Settlement 
Officer in person as ntjuired bv the Regulation, and that the papers, on the 
face of them did not show that the officers had passed anj judgment upon the 
ttiformatwn thev received, it was held that it nas no aalid objection that the 
papers had been prepared and attestid bv officers subordinate to the Settlement 
Officer, and that the fact that the offifers recorded the«e statements and attested 
them b% their signature amounted to an acknowledgment bj them that the 
titformation thrij contatifcd iras ivorthy of ctcdtl and gave n true description of 
the custom (1) .\nd in a recent case in the Calcutta High Court it was held 
that entnes in a public rcgiatcr kept in the Survey Office for the public benefit 
and under <5anction of official dutj are admiS'iblc under thi« section, even when 
they appear to be copies of earlier entne», which bad needed re copjnng, and 
therefore presumahlv made without personal knowledge (2) 

In SaTasxrali Dasi v Dhanpai Singh{Z), Garth, C J , said that he thought 
’ " ‘ ‘ Vllof 1870 (Ben- 

ven of possession, 

^ ^ ^ tv fifth 5cction(4), 

and that Lc understood this section (section 35) to relate to that class of cases 
where a nubbe officer has to enter in a register or other book some- actual fact 
tr)iicA IS / noirn to htm as for instance, the fact of a death or mamage, but that 
the entry that an\ particular person is the proprietor of certain land, is not 
pTopeily speaking, the entry of a fact, but is a statement that the person is 
entitled to the propertv, and is t)ie record of a nght, not of a fact (6) But 
in a subsequent caseffi), m wkeh the plamtilTs tendered in eMdence extracts 
from the Collector’s Register, kept under the same Act, for the purpose of 
showing that certain persons were the registered propneiors of a block of land 
and the quantity of land held by them, and his evidence was rejected by the 
lower Courts on the authority of iSaroswat* Dasi v Dhanpat Singh, it was held 
[dissenting from the dictum of Garth, C J , which, it was pointed out, was not 
assented to by Field J , and was opposed to the decision of the Pnvy Council 
in Lelhraj Kuar v Mahpal Sik<?A( 7),) that the entries being of matters which 
it was the Collector’s duty to xecoid, and in the form directed by the law to be 
kept, certified copies thereof were admissible m evidence quantum laleat (8) 
In the undermentioned case(9), the Court said mth regard to these entnes “ as 
wificnee eft ownerinip 'fiieir vdrueiirjv ’oe, anfi ^ ‘I’linfa'is gry viifJh, 'uiri/'tL'rs 
impossible to say that the) are not evudence and I therefore admitted them ”(10) 


(1) Lekraj Kuar v Mahpal Smgh 
supra 751 753 

(2) Graham v Phamndra Nath Mttra 

19 C W N 1038 (1915) 

(3) 9 C 431 

(4) Act VJI of 1876 (B C) which 
pro\ides for cases m which there is a 
dispute between two persons as to which 
IS entitled to be registered and the Collec 
tor has to ascertain which of those persons 
IS in possession 

(5) Saras lati Dasx v Dhanpat Smgh 

supra 434 435 and see Ram Bhusan v 

Jcbh Mahio 8 C 853 (1883) 

(6) Shashi Bhaosun \ Cirtsh Chunder 

20 C 940 (1893) 


(7) 5 C 744 

18) Shashi Blmsun v Cirxsh Chxinder, 
supra 942 

(9) Cungainoiee Deii v Apurba 
Chandra Suit No 632 of 1901 Cal H C. 
■»S Nos 1902 

(10) Per Henderson J — The value of 
these entnes (which have frequently been 
admitted in other cases) must to some 
extent depend upon the circumstances 
proved In the case cited the following 
documents were admitted — Collectorate 
Registers Registers under the Land Regis- 
tration Act lAnd revenue cballans, Muni 
opal Dills Collectorate Bill Registers, 
Mutataan proceeding* Asse«sm«it Register 
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And in a case where there was no settlement of rent under the Bengal Tcnaner 
Act, Chapter X, it was held that the entry in the record of rights, if it ras 
duly published, would be only pnmd facte and rebuttable endence m favonr 
of the landlord (1) It has Iwn held in Bomba) that a Collector's book u 
kept for purposes of re\ emie, not for purposes of title, and the fact of a person s 
name bting entered in the Collector’s books as occupant of land, does no^ 
necessarily of it-el£ establish that person’s title, or defeat the title of am 
other person (2) 

In certain cases the law has cspresaly declared of svhat particular facts these 
entries shall be citdence, as in the case of Marrtaijc llegisters A certified copj 
under the 9th section of Act VI of I8S0 is admissible in evidence for the purpose 


A certified copy of certain registers of marriage made otherwise than in 
performance of a special dutj is admi^^ible under Act VI of 1886 for the 
purpose of proMng the inama'ge to which the entrj relates (7) The solemniza 
tion of a mamage between Chmtians in British Indin mav be prov ed in Enclani] 
by the production of a certificate of the m imajja from the India Office (3J 
Foreign Registers of marriages and boptisms or (ertified extracts from them 
ate receuable lu evidence m England as to those matters which arc properh 
and regularly recorded m them when it sufficiently appears that thei have been 
kept under the sanction of public authority ond arc recognized by the tribunals 
of the countrj where the) are kept as authentic records (9) Birth • Deaths 
In the undermentioned case a certified copy of an entrj m a Register of fiirths 
was produced in proof of the date of the birth of a partv and admitted la 
endence (10) A cop) certified b\ the Registrar General is admissible for the 
purpose of proving the birth or aeatb to which the entry relates (11) A cop' 
given bv the Registrar is admissible for the same purpose A certified cop) of 
certain registers of birth, baptism, naming, (leclicalion, death of burial 
otherwise than m performance of a special dutj, is admissible under Act M c* 
1880 for the purpose of proving the birth, baptism naming, dedication tLajh 
or burial to which the entrj relates (12) A Register of Birtlis and Diaw 
kept at the Police stations is a public document witlnn the meaning of ton 


of Calcutta Municipality and pottah 
granted bj Government As to the nature 
of the latter, *ee Freeman v Fairhe 1 M 
I A . 330 338 346 

(1) Abdul Hojlieed v /egesh Chandra 
Roy (1906). 11 C W N. 153 

(2) Fattiia V Vurja 10 Bom H C R 

187 (1873) , Rhagoji v Bapujt 13 B 75 

(1888) Bibt Khaier v Dttt Rutha 6 

Rom L R. 983 (1904) 

(3) Act V'l of 1886 (RegistralMm of 
Births Deaths and Marnages), s 9 

(4) Act \V of 1865 (rarsi Mamage 
and Divorce) ss 6 8 

(5) Act Ilf of 1872 (Xon Christian 
Marriage) ss 13 14 

(f Act \V of 1872 (Chnstian 
Slarnace) »s 79 80 

(7) Act VI of 1886. *. 3S (As to 


Mahotaraedan marriages t Act I of 18 5 
(B C ) , and RAadem Ah V TajmuMts 
o n 

f8) IVeUmacott % Jl’esimaeett 1 ^ 

(1899) 183 s c. 3 (X \V N cxlii 

(9) Ljcll \ hennedi, U App Cai 

^ i 

(10) In the estate of Afary 
(deceased) Payne s Bennett 

K B 138 diss from In re IVtntle. L 
9 Eq 373 See I All h J 
(M) Act VI of 1836 i 9 , / 

(12) lb • 35 As to Art I" 

1899 see Ramahnea Reddi ^ * 

«„IV 

(13) Sheikh Tamisuddin r 

Ta^i 46 C 152. s c. 23 C. '' ^ * 

•16 I C.. 237 




s. 35] 


EVrR\ IN lUUUC RECORD. 


375 


wTiter, tlic regteter not being one directed to be kept bj anv law (1) The 
register * ' matters by the 

Indian ' d thcrein(2) A 

certifies ?e to the shares 

and «tock (3) The reports of Inspectors of Companies are admissible as 
evidence of the opuiion of the Inspectors m relation to any matter contained 
111 such report (k) The imnutes of all iesolutiom> and proceedings of general 
meetings are admissible m cindencc m all legal proceedings (6) "W hen a Company 
H being wound up, all documents of the Company and bquidators are as between 
the contnbutones, priiwd facie evidence of the truth of all Mailers purporting 
to be therein recorded (6) Vll copies giscn under section 52 of the Indian 
Hegistratio i Act arc adnu^sihle for the purpose of proiuig the contents of the 
in^inal documents (7) An ofScc copj of a declaration under the Pnntituj 
Prcs<!cs and 2\eics jiaptrs Irt is priina/acic cvidente that the person whosi 
name 1 “ «ub«cnbcd to such declaration was printer publisher of the periodical 
work mentioned in the declaration (S) The registers of Patents and Designs 
"hall be prima facie etndeiKc of matter^ in«erted therein in accordance wnth 
the Vet (0) And a certificate under the hand of the Controller as to any entrj 
matter or thins; (made bv him in accordance with the Act or the Rules there 
under) shall be pnnia /aci« endence of the entrv bavmg been made, and of the 


Jiiu fcea eu loj ui t .. «. u.. 

Dehlors let are without proof of *‘eal or other proof whatsoever sufficient 
endence of the same (12) Entries in registers prescribed to be kept by the 
\ anc ' ' 

m ic 
also 

> 4 I * k Jjgp( Ijy Jjjy 

Appendix) In England 
an DC received to prove 

fjicidej tal particulars concerning the mam transaction even where these are 
required bi law to be included iii the cutri 

It IS said that if such particulan. are nece sanly withm the knowledge of thi 
I’egi tenng Officer they will be admi« ible otherwise they seem to be cndencc 
I nlj when expressly made so bv Statute (13) But it is submitted from a consi 
deration of the words of the section and on the authority of the cases previously 
cited that (esen where not so cxpresslv declared) a public register m India is 
evidence of all particulars required 6y faw to 6c inserted therem wiether they 
relate t j the mam or incidental fact or transaction Under this section a 
statement made by a Survei Officer in a Vdlagt Register of Lands that the name 
of this I r that per on was entered as occapant would bo admissible if rele\ ant 


(1) Molamed lafar v Emperor 22 
O C 2j0 sc S4 I C 166 

(2) Act VII of 1913 (Indian Com 
panics) s 40 i?am Das v Official 
Lig dator ante 

(3) Act VII of 1913 s ■’9 and Act 
XI of 1914 

(4) Ib s 143 

(5) Act VII of 1913 s 83 

(6) Ib i 240 

(7) Act XVI of 1908 s 57 See also 
Act VII of 1876 (B C ) (Bengal Land 
Re" stration) Ram Bins >v Jebl Malta 
8 C Sal ^arajttoli Das > DIofipa 


S ngk Sosht Blooson > Gtrisit Chunder 

*”(8) Act XXV of 1867 ss 7 8 
(9) Act II of 1911 ss 20(3) 46(3) 
flO) Ib s 71 

(11) Act XXI of 1860 (Registrat on of 
L teraf} Sc entific and Char table 
Soc etics) s 1 9 

(12) 11 1 12 \ic Cap 21 s 74 and 
see s 78 

(13) Phpson Ev 5th Ed S'*! Doe \ 
Bar a 1 M &. R 386 Huntley v 
Do Ota 15 Q B 96 
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Proof of 
dentltv of 
parties 
lamei] in 
record 


but it would not be admissible to prove the reasons for such an ehtry as facts in 
another case (1) So also statements of facts made by a Settlement Officer 
in the column of remarks m the ditarepatral, hut not his reasons for the ‘'■unc 
(even though they may consist of statements of collateral facts, which it 
no part of his dut} to enquire into) are admissible m evidence (21 A recital 
in a public record as to a statement made by a public servant with reference 
to a particular statement of the grant by the Government may be admitted 
under this section as proving that the public seraant made the statement that 
he 13 stated to have made, if the fact that he made such a statement is u relev ant 
fact But such a recital would not be admissible under section dS m a ca<e 
where a specific right claimed hj a particular individual and not a general 
right is being dealt with (3) When a register is clearh an offiiial document 
it is admissible in evidence under thu section But, if it colild be shown m 
the case of such a document that an> particular part was in excess of the official 
duty by reason of which it came into existence, that part might not be admi«i«iblc 
On the question of the admissibility m evidence of the contents of a register 
of il/i«7iaic?art " » »» * t , , , ~”cial document 

m the absence was in ctcc' 

of the official , and that in 

consequence that part might not be admissible, was udnusMble in evidence 
under this Section (4) As to register of previous conviction, sec case cited (5) 

The idcntit} of the parties named in the register must he proved mdtiienJ 
ently Thus in the case of a register of marriage, as the register affords no j roof 
of the identity of the parties, some evidence of tliat fact must be given as Lv 
callmg the numster clerk or attesting witncses or others present , the liaiul 


Relevancy 
of state- 
ments in 
maps 

ctiarts and 
plans 


A photographic likeness may often 

this 13 constantly done m actions for divoroc(8), and has been even allowid 
in a Cnnunai trial So where a woman was tried for bigamy, a photograph of 
her first husband was allowed b> Willes, J , to be shown to the witness pre'eut 
at the first mamage in order to prove Ins identity with tlio person mentioned 
in the certificate of that marriage (9) 

36 StntemeDts of facts id issue or relevant facts, nude. 
ID publislied maps or cliarts generally offered for public 
or in maps or plans, made under tlie authorit} of Govcrnnicflt,! 
as to matters usunllv represented or stated in such mans, cliirts. 
or plans, are themselves relevant facts { 

Principle, — This section indudes two clashes of maps (n) publidiclj 
maps or charts gencrnlb offered for public talc , and (h) maps or plans nude ^ 


(1) Govindrav Deshmukh \ Rogho 
Dejhmulh, 8 B 74S (18S4) followed in 
Madhetrao WAfa/i ' Deetick 21 B 695 
(1896) as to Collector* books a* CTidence 
of title > Folrtta r Daria Soheb 10 
Bom. If C Rep 187 (187J) Bhagcf v 
Daruji 13 B 75 (1888) 

(2) Madhatrao ' Deenah, 21 

B C9S (1896) 

(3 1 Sankirae)arya St ■am gal s Mcnalt 
Saratana 51 I C 876 

(4) Rot tlhatya Dirgai v Beat MaMo 
22 C \\ \ 439 sc 23 C L J 1 

47 I C 1 


(5) Uaiiu^ Tha Con \ Cmfcro' 

Cr L J ll * c 42 I C. 933 

(6) Rn^coe N P Fv 124 

(7> lb SOicr % Cloitof 2 ricb 4aj 

(8) In ^rartm \ Van h 3 C » ^ 
IsxMi (1899) the respondent was n«t' 
fe«i ly her photojrraph Hnwesq 
rmh \ Fmih I. R r D (l?96> 

was lelJ that in matrimon al cisei '*^7, 
under >ery special circunistances 
Court w II not net upon iJentifcaton 1 
a photORraph only 

(9) Roscoe N P Fi . 124 ' Tei 

ten 4 F & r~ 103 


|9 
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under the authondj of Goicrnment The admissibility of the first clas<i depends 
on the ground tint the publication accessible to the whole community 

and open to the criticism of all, the probabilities arc in fasour of aui inaccuncv 
being challenged and expo«cd(I), and of the second class on the ground that 
being made and published under the authonta of Go%ornment, they must bt 
taken to lia%c been made In, and to be the result of the studj or inqmrics of 
conq^tent per-ons and further (in the case of sur\e\s and the like), thc\ 
contam or concern matters in which the public are interested (2) 


s S (“ F<it\ in itiuf ) 
s. 3 ( * /Jff<i\inl ) 
s 3 (-t or plan It a ‘ rfvunKHt ) 
s 57 (13) {Rtftrtnct tuMf* by Court) 
ss 7'!— 77 {PtoiJoJ puhhc dotumenta) 

» 83 (r/oumpfion o/ aeenrnfy in ro*e o/ 

Gorftnwi»nl rnspt or plant ) 

Tavhr 17f-_17'3 177" 'iKrLie Ft §5 28t— 201 404- 

N P Ev 194— 19G Phip« n Iv Mh F.l 3>8 stojh Dig: Art So 


i 83 {Proof of wops or jtlant r ade for lie 
purpewe o/ atiy cause.) 

' 87 (Presumption as to any jmblished nn; 
or chart ) 

s 90 {Presumption nt to map or plan 30 
years oil ) 

R soe 


COMMENTARY 

Tbi^ section is a consider ible eiteiision of the English rule (3) In the well M-jpn 
kmotn • ’ * Phirts 

show Plans 

So aL , . I 

compared one of the maps m the suit anth anj good general map of India "(6) 

A map is relevant under this section (7) As to the rule that maps 

drawn for one jiiir]iose are not admisMble m a suit for anotlier purpose, see 
Note to section 83 The maps and plans made under the authority of Gov 
emment referred to iti this section arc (as has aUo been held m tlie case of section 
83) maps or plans made for public puri>o«e3, such as those of the survey which 
have been in numerous ca«cs referred to and admitted m evidence (v post) 

The pros i«ions of the section are not applicable to a map made bv Go^ eminent 
fur a particular purpose which is not a public purpose, such as the settlement 
of the silted bed of a certain naer (8) The statements must be as to matters 
usually represented or stated in such maps % e (generallj speaking), m the 
first class of maps the physical features of the countij , the names and positions 
of towns and ’ ’ ' ’ _ i ..v f »a» u f oUn 

boundaries of 
under the 13t 

held that “ Goaemraent &ur\ev ma^is are e\aden.cc not onij with regard to tlie 
physical features of the country depicted, but also with regard to the other 
circumstances which the Officers deputed to make the maps are spfcialhj com 
missioned to note down and that au ordinarv Government survey map. was for 


(1) ndd El 6lh Ed no 

(2) Cf Taylor Ev ! 1767 

(3) \ Taylor Ev II 1770 1771 

Steph Dig Art 35 

(4) Steph Dig Art 35 p 47 note and 
for recent case on admiss bility of railwac 
maps see Blue Sr Dcschamfs v Red Moun 
taw Railuay Co P C (1909) A C 
361 

(5) 2 B L R (P C) 111 (1869) 
sc 12 W R (P C), 6 

(6) Ib at p 139 


(7) Madhabi Simdari v Gajendra R'ath, 
9 C W N in 113 (1904) 

(8) Aanfo Prasad s Jogat Chandra 23 
C 335 (1895) 

(9) Whitley StoVee AolJI p S’8 

(10) Aoomodinre DaUfm^ Poomo 

Chutder. 10 W R. 300 Ref to 

IB Choudhry Nos rul Ilaj \ ahab 

1 Pat 65 

(11) Shusee VoolArc ^ 

Debee 10 W R 343 (I8t 
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ca'ses pencil wemora ida on a Government sun ay map were held to be admu 
fc '^ottrt observed wtli reference to a chart of the 

I which I have already referred is issued under 

t nd the notes thereon may be referred to as 

authoritative I find one note which is worth> of attention worded thus 
Owners of vessels are stronglv adnsed not to nsk their vessels laying at anchor 
awaiting orders at the Sandbeads between the months of April to November 
luclasive Vessels are recommended to go into Saugor Roads where there is a 
safe anchorage and telegraph station The record of the proceedings and 
the maps of the survey being public documents are provable bv means of 
certified copies (2) Ma| s or pi ms made bv Government arc to be presumed 
to be accurate but maps or plans made for the purpose of anj cause must 
le proved to be so (3) This provision refers to maps or j^lans made bv 
Government for pubhc purpo es onl) a map made by Government for a 
{articular purpose which is not a public purpose maj be admissible but its 
accuracy must be proved b> tl © party producing it (4) The Court may 
1 owever presume that aij publ shed map or chart the statements of which 
are relevant facts was written and pub!ished(6) by the person and at the t me 
and place by whom or it which it purports to have been written orpubhshed 
The Court may resort for aid to maps as documents of reference (6) The 
presumption provided for by section 90 (post) is applicable to maps or plans 
as well as to any other document purporting or proved to be 30 years old (7) 
The thirteenth section the corresponmng section of Act 11 of 18o5 included— 
but the present section is silent as to— maps made under the authonty of am 
pubho municipal body 

There are numerous decisions as to the true effect and value which should 
be assigned to surv ey maps(8) in evidence If these cases are carefully 
examined it will be found there is no real conflict of decisions between them 
— reasonable allowance being made for obsorvation? which were directed not 
to the consideration of a general proposition but to the particular facts of the 
case which happened to be at the time before the Court (0) A sun ey «i tiesf 

i rovmces is not made under the autbonty of any enactment of the Legislature 
t is a purelv executive act At the same time the proceedings of the Survey 
authonties hav e been recogmzc I by the I/egislature and are referred to m Act 
IX of 1847 (Assessment of biew Lands) (10) The co operation of the partie3 
interested in the measurement is required to be sought by the Survey Officers 
It IS rea«onable to presume that the parties were present at and had notice of 

rse it 
irvey mu.t 
herefore is 

evidence Petween tne paries q ta> lum taieat (i£) aiaii is guuu evidence of 


(1) In' the matter of the German SS 
Draclenfels 27 C 860 871 (1900) 

(2) Ss 74—77 t«st 

(3) S 83 post 

(4) Kan 0 Prathad v Jag t CJ andra 
23 C 335 (1895) 

(5) S 87 post 

(6) S 57 post 

(7) Ss 3 must, ante and 90 post 
See 3todi abi S indan v Gajendra Nath 
9 C W N 111 113 (1904) 

(8) For a descr pt on of the maps of 

the Tneonometr cal Survey llakbast 
(boundary mark) and kl asra (deta led 
measurement maps) and el Uaks see F eld 
E% 4th Ed, 215 216 ^ 6th Ed 166— 

168 and Felds Land hold n; and the 


rclat on of Landlord and Tenant As t® 
maps otl er than those of the survey 
Jun ajoy Mull ek v Dtiarkanoth Mytee 
$ C 287 (1879) Kanlo Prashad 
Cl a dra 23 C 335 (895) and ^ 
s 83 and remarks of Jackson J 
lee or of Rajs! ahye v Doorga Soond ree 
3 W R 211 212 (1865) , - 

(9) Nobo Coomar v Gob nd Cl unde » 
C L R (1880 P^rFeld f P 

(10) lb see also Acts XXXI of 
(Alluvial Lands Bengal) IV of 
(B C) V of 1867 (Bengal Survey) 

UDPanNara Moles! d "dC 
R 202 (1873) ^ ^ 

(12) Radha Cho dira v C eed a ee 
Saloo 20 M R 243 (1873) 
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pos';e«'ion has been declared by man} decisions (1) When the question is simply 
one of title, and the ava\Iahk e\idcncc is proof of possession at a particular 
penod, a «uney map i<>, and ought to be, most cogent endence (2) But it is 
not conclusive evidence of po^ession (3) A survei map i-s evidence of posses. 
«ion at a particular time, the time at which the sur\e> was made (4) 

But esndence of possession, however short, is evidence of title, and if 
evidence of possession, thov are iKo therefore evidence of title (6) There are 
seme cases which seem to implv the contrary (6) “ But the proposition which 
Is to be deduced from all the cases is this n survey map is not direct evndence of 
title III the same wav ' ’ ’ ’ r n 

Survev Officers hav*' i 
Their instructions arc 

at the time , and tliK is what thev do nsccrtaimni? siicli actual possession as 
well as thev can , and, if possible by the adrai sions of all the parties concerned 
4 sunev map is therefore, good evidence of po>session according to the 
boundarv demarcated thereupoi and which nm be taken to hav e been admitted 
b\ tho e toncemed to be correct regard being had to what has been said about 
the nature of thi« admission in each particular ca«c In several of the cases 
quoted this Court has (to mv mind, very propetl}) refused to lay down anv 
general rule as to the weight to be assigned to a suive) map as a piece of evi- 
dence and in one ea'e(7^ a learned Judge of this Court declined to *a\ whether 
in an\ particular cv«e map* ought not to be corroborated bv independent 
evidence A *wrrc^ map is (hen direct etidenccof possession and with reference 
to particular circura«tanc(.s of each case the Courts must decide uhether tins 
endence of possession siiff.cient to raise a reasonohU presumption of title ’(8) 


(1) Ceur Monet i Murte Ktthore 10 
R 35S tl86S) ShHtee ifookkee v 

Bistessuree Debee lO W R 313 (1S63) 
FrahfaJ Sen s Biidhu Singh 2 B L R 
fP C ) ItO (1869) Cudadhiir Bsnerjee 
1 TaraCkand IS W R 3 (1871) Radha 
Ctoi^dtrain ^ Gireedharee Sehoo 20 W 
R ■’43 (1873) Kashce Kithore Rofi v 
Ban a Soondaree •’3 R 27 (1875) 
J'ugdiil Cliunder x Chaudhrs Zuheor 
24 V) R 317 (1875) Charao v Zobetda 
hi atoo I 25 VV R 54 (1876) Prosonno 
Cf under x Land Mortgage Bank 25 W 
R- 453 (1876) Mohesh Chttnder \ 
/««if Chunder 5 0 212 11879) [dis 
cu'5ed in IS C 3531 S%ani Lall v Larh 
> an Chmcdhri IS C 333 (1888) Jaylara 
Dasscc \ Mohamed Mobarak 8 C 983 
(1882) and sec case cited ante and post 

(2) Mohesh Chunder v Juggut Chun 
der 5 C 212 (1879) fer /action J at 
P 214 

(3) Mahomed Meher \ Sheeb Pershad 
6 V\ R 267 (1866) and for a reason nh> 
Jt not jcc remarks of the court in the 
same Giitfodkar Banerji % Tar<i Chand 
15 W R 3 fl871) Prosonno Chunder \ 
Land. Mortgage Bank 25 V\ R 453 
(18/61 

(4) Syant Lall v Ltiehnian Chondhry 
15 C 3S3 (1888) 

(5) Sliitrcff ^fookhee v Bissessuree 
Debee 10 W R 343 (1868) Per D N 
M tier T at p 344 Gooroo Pershad v 
Pykiinto Chunder 6 W R 82 (1866) 


Oomiii Fat' 10 ' Bhnja Cabal 13 W R. 
50 (1870) Ro I Warmn v Mohesh Chun 
der I W R 20’ (1873) Pogote v 
Mokoond Chander 25 W R 36 (1876) 
5iam Lall \ iiic/»na« Cho dhry 15 C 
3j 3 (1888) roteeiiri Chose v Secretary 
of State 2’ C 252 ’58 (1894) knskne 
elorxa \ Ltngoia 20 B 270 (1895) 

(6) 1/oftu a Chandra v Rajkiimar 
Chuckeroutty iB L R (■) CIS (1868) 

( This decision ho\\e\er must be under 
stood with reference to tlie facts of that 
partieular rase >n whicli tlie award and 
tie maps were the \erj subjects of 
litigation Field E\ 6th Ed 169 
Goirnoiec % Huree Kishorc 10 \\ R 
133 (18oSi following Collector of Rat 
shahye \ Doorga Snndi rce 2 W R 210 
(186a) Jackson J doubting [rxplsined 
in Oo I l Pati I a \ Bhiijo Copal 13 W 
R 50 (1870 Ram Narai i v Mohesh 
d tidcr 19 V\ R ’0’ (2873) and in 
Vohe<h Cl a d \ fuggit Cl under 5 C 
’12 (18 9)1 

(7) Ran \aran \ Mohesh Chunder 
19 \V R 202 (1873) ref to in Cho-tdhry 
\a^rnt Haq \ Sbdi / Jl ahob 1 Pat 6a 
(192’) 

(8) Nobo Cool J- Cabl'd C/i««ifrr 9 
C L R Field T at p 309 \nd so 
a snirsey or Kistwan map has been re 
centiv held to be etidence between the 
parties gua> l •* al at both as regards 
possession and title tioudhurx \j irul 
Haq \ Abdul Kchflb 1 Pat 65 (1922) 
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And ni Syani Lai Saha v Luchman Chou^ry^l) the High Court snid ‘ A\e are 
not prepared to sa\ that in no cise can the evidence of sur\ ey maps be sufficient 
evidence of title Each case must be decided upon its own ments But though 
evidence of title, maps and survey proceedings are not conclusive (2) the Pnvy 
Council have held that maps andsutveja taadein India for revenue purposes ate 
official documents prepared by competent persons and with such publicit) and 
notice to persons mteresteil as to be admissible and valuable evidence of the state 
of things at the time thev were made They are not conclusive and ma\ be 
shown to be wrong but in the ab‘«ence of evidence to the contrary they ma\ be 
judicially recen ed m evidence is correct when made (3) This decision was 
followed in the undermentioned case(4) in which it was held that the object 
of the thah map being to delineate the vanous estates borne on the rev enue 
roll of the Distnet, the entr\ in tliaL map that certain lands formed part of 
a certain estate becomes a relevant fact under this section and such entries 
* m thaXbusl maps are evidence on which a Court ma) act It is open to a Court 

to hold that the same state of things existed at the time of the permanent stttle 
ment As to comparison of land with map(5) and of thak map vnth suney 
niap(6) sec the cases mentioned below li the undermentioned rase it was 
held that a thalhust map was not only evidence hut verv good evidence as to what 
the boimdancs of the property were at the time of the Permanent Settlement 
and also as to what they (by the admission of the parties) w ere m 1859, when the 
survey was made and maps prepared (7) As to maps used m subsequent suit 
admitted to be correct in prior arbitration procccdingsfS), and as to the amount 
of accuracy to be expected m a thak mapfO) see the urvGermcntioned cases 
And in v case where the ownership of laud was disputed and the 
plaintiQ produced survey maps of the year 1852 1853 and also a thakhust map 
which contained a statement supporting his cose and it was shown that the 
predecessor of the defendant had had full notice of the thak proceedings it 
was held that the evidentiarv value of the plaintiff s thakhuU and survev mops 
was greater than that of an unsupported survey map of the year l8o5 18o6 
produced by the defendant and that the statements of zemindars or theu 
agents contained in thakbust maps may amount to admissions that the land 
belonged to one village and that such admissions should be greatly relied on 
as made at a time when there was no dispute as to bouudanes (10) 

Evidential Thak maps are as has been pointed out in many decisions of this Court 

suivey- good evidence of possession but the value of that evidence vanes enormously 

maps^ In the case of a thak map containing definite landmarks and undisputed bound 

aiies signed by the patties or then accredited agents and representing land 
which has been brought under cultivation and is in the possession of raijats 
whose names are known or can be discovered from the zemmdarv papers a thak 


(1) IS C 353 (1888) 

(2) Pogose V Mckoond Chnidcr 25 W 
R 36 (1876) Luleet Xaratn v Nora a 
Singl 1 W R 333 (1865) Tlacoor 
Bronna v T! acoor Lullil W R (1864) 
120 Koilash Chi nder v Ra} Chanier 
(Survey award) 12 W R ISO (1869) 

(3) JagadxHdra Nalk v Secretary of 
Stale 30 C 291 (1902) and Secretory 
of Stale for hd a V B rendra Kts! ore 
Maixkya P C 44 C 328 (1917) 

(4) Abdil Hamxd v Kifon Ctandra 7 

C W N S49 (1903) and see Tajhoo 
Damor Singh v Kotuar Jagatpal Singh 
(1906) 11 C W N 230 

(5) Radlia Churn v A mund Sein IS 
\V R 445 (1871) 

(6) Bum V Arc! vnbxt Roy 20 \V Rt 


14 (1873) 

(7) Syama Sttttdan v 3ogo lo 

C 186 (188S) tcc also Satcouri Close 
V Secretary of State 22 C 252 258 

(1894) bad it not been questioned it 
Vvould ] ave seewed almost unnecessary to 
state th^l oral evidence is sufficient to 
prove boundaries rat Sooniuree "t 
Raiendra Kxshore 9 W R 123 (1868) 

(8) fi ronath Sircar v Preonath S rear 
7W R 249 (1867) v Note S 33 

(9) Ram Monniohmx v IVatsen & Co 

4 C W N 113 (1899) s c 27 C 
336 , . 

(10) Dumb v Dhorans Kanto Lahiri 
(1908) 35 C 621 and see Abdul NanO 
Vian V Kiran Chandra Roy (1903) 7 
\V N 849 
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map I's Tcrr vnhnble cMilcucc of po<s«ession But the \alue of such a map is 
preath diminished when wc find that there are no natural laudinarks delineated 
thereupon , th it the land was junple when measured , that the boundaries are 
not di'COTcrablc from a nure inspection of the map, and that neither the 
zemindars nor their apmts Into b\ their signatures admitted the conectness 
of the tlal ’{!) ‘ The oQiccrs cnpisted m sur\ej operations are required to 
seek the co-operstion of the parlies interested in the measurement These 
parties are to be induced, if practicable to make themselves acquainted with 
the contents of t!ie thnk and iAnsro plans, and to sign them or state their 
objictions in writing Persons who are familiar with what takes place in 
these proimccs when Sur\c\ Officers commence operations m a localit\ 
are well aware that neiphboiirmg propnetors do, as a rule, careful]} witch 
their proceedings , and if the j>er»ons interested consider that the boimdarv 
demarcated b\ those officers bitwcen an} two estates is incorrect, the} take 
immediate and prompt action to object and to have the map rectified \\e 
muit then look at the matter somewhat m this way the proprietors of 
e'tate' have reasonable notice and niav be presumed to be well aware that 
the boundanes are about to be demarcated upon a map made bi imperial 
Government Officers and which h} consent aud usage regarded as important 
endence in ca®cs of boundary dispute the} are invited to co operate aud to 
point out to the Sur\c} Officers what tliev admit to be true boundanes between 
their estates (2) If tlici or tln.ir agents point out the boundaries aud the 
boundanes so pointed out are dcmarcaterl on the surre} map, which is then 
signed bv them, this map is good eiidcncv of an admission as to the correctness 
of the boundaries shown thereon (3) If the propneton> or their agents do not 
actn el\ point out the boundanes but afterwards sign the map it lo still evadence 
of an admission though not of «o strong a nature as m the case first put If 
these fcurvey Officers \ntiiout actnc as«utantc from those interested demar 
cate the boundanes and no objection is raised to their correctness the rea-ouable 
suppo'itioi Is that objections would li ut been raised if the boundaries were not 
correct , and wc base here adnussiou b} conduct If objections are raised and 
abandoned or tl objections taken before the Survey Officer unsuccessful!} are 
not persisted in, no attempt being made to have the sutvev map rectificcl b} a 
8iut brought for this purpose we have again evidence of aclanssion bv conduct 
*1- r. - A Ifasvutha® 

' I ■ I ■ ' ' successful!} 

, *1 I * I The value 

01 any particular survey map m eviucnu, wiu vaiy accjiium^ as lue above cir 
cumstances are or arc not brought out m evidence and of course as time passes 
on aud the production of living witucbscs of what took place at the time of the 
surve} proceedings becomes more or leas impossible, tho difficulty is increased 
of producing evidence which will enable the Court to weigh the v alue of a parti 
cular map lu mcc scale® (4) Unless however it can be proved that a person 


(1> Joytara Dasstc v \lahciied Moba- 
rtek a C 9 5 per Fjeld J at p 983 
see also Radlia Cl oudhram v Ctreedlarce 
Sahoo < conduct of parties importantl 20 
\\ R 243 (1873) Drojonalh Cho%idlry 
1 Lai Vco/i U W R 391 (18 0) (map 
not qu 'tioned) Ra Roy \ hall i 

Prosliad 18 W R 346 (18 2) (map ad 
mitted to be correct) Radhiha Mohun > 
Oiogj \araiii •’1 \\ R 115 (18741 (map 
not objected to) and 5 C 212 ante 
Salccmn Ghosh v Scerilary of Slate 22 
C _ (1894) Ref lo Jn Chotdbry 

Aa-ri/ Haq n Abdul H al ab 1 Pat 65 
(19” 

(2) See reniarlsS of Jackson J iB Col 


I dor of Ra/shahye \ Doorga Soo daree 
_ W R ’ll (i86Sj 

(oj lb at p 21’ The map shows 
tiat at the time ot the survey the plaintirf 
alune la d claim to the land and that no 
one disputed his claim Such a publ c 
asseni n of a right of ownersh p is also 
I think inportant eMdence ut hi title 
In the al sence of direct title deed acts of 
ounersh p are the best proofs of title la 
Connection with the subject of this class 
ot e idcnce s la cl (6 onU should be 

(4 Coo or Cobmd Chunder 

9 L jOj (.IShl p r Field J at pp 308 
j09 
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tiittahs 


against ■whom a thah or survey is attempted to bo used expressly consented to 
the delineation or admitted the correctness of such maps, they have no bindm'^ 
effect (1 ) This class of evidence has been said to he valuable because it is not 
withm the povcr of the parties to manufacture and it comes from a public 
office (2) But a suriey map is a piece of evidence like other evidence in n 
case and can be of no effect m deternumng the burden of proof (3) A thakbust 
map is in no sense a record of tenures subordinate to Government revenue 
paying estates, and is of no \alue as evidence in a suit in ■which the extent 
of interest of shtkmee tahokdar is matter for determination (4) In everj ca«e 
the question what lands are included in the Permanent Settlement of 1793 
IS a question of fact and not of law The ohms of proving that the Government 
Revenue fixed in 1703 is as«e«tsed ou any particular lands as being included 
m the Permanent Settlement is ou those who affirm that such is the case 
Assuming lands not to be uithm the Permanent Settlement of 1793, the la«t 
survey made under the third section of Act IX of 1817 is to be taken as the 
starting point for deciding when the next survey is made whether lands are 
vvithni the fifth and sixth sections of that Act But when the question is 
whether lands shown in a particular lhak or sutvej map made since 1793 were 
nr were not included in the lands charged with the ass<»s«ment permanently 
fixed in 1793 the last thaJ or survej map cannot m all cases be acted upon or 
treated as decisive m the absence of evidence to the contrary (5) 

Chittahs » . > 1 in the 

picseaco of tl ( or parcels 

and contain i acb cay its 

boundanes, t ^ ho holds it 

It may be otherwise when the semindar and rapjats are not amicable , but a 
chittah made when there is no dispute going on is valuable as an cJmwsioH bj' 
the parties concerned < ‘ 

versy (C) In the case ' 

copies of chittahs and 

evidence (S) Bj^Jej J remarking that these papers are the p/iwarw records 

out of uhich a suney map ts made and arc originally component parts of the map 
and evidence of the fact of demarcation of lands and properties measured and 
surveyed at or about the date of such map and for the purposes of the State and 
litigated questions respectively that notice of their bemg made is issued to the 
parties, so that these records cannot be said to be made in the absence of parties , 
for legally they were present when they had the opportunity of being present 
This was a decision under the Xlth aud 13th sections of Act II of 1855 , but on 
the view there taken of the nature of chtUahs they would also have been 
admissible under this section But whether admissible or not under this section 
as component parts of maps or as plans, “ a chxitah of the revenue survey is a 
pubbe record , uz , the record of public work earned on by a public officer-— 
the Supennteudent of Survey — under the directions of the Government of 


(1) Krtsto Mom v Secretary of Stale 
3 C W N 99 104 (1898) But in the 
absence of evidence to the conirar) they 
may be judicially received in evidence as 
correct when made Jagadindra Noth t 
Secretary of Stale 30 C 29t (1903) 

(2) Ctdadhur Satierjee v Tara Chand 
IS W R. 3 (1871) 

(3) Narain Singh v fftireiidro Naroxn 
■’2 W R 297 (1874) 

(4) Moh, na d under V fFise 22 W R 
277 (18 6) 

(5) Jogadindra Nath \ Secretary of 
State 30 C 291 (1903) 

(6) Field Ev 737 4th Ed Appendix 


(7) 8 \V R 167 (1867) 
f8) In the following cases also survey 
ckillahs were received as evidence •Sadn 
Ih na Cl O’ dram \ Roimohan Bose 3 B 
L R (A C) 381 (1869) Mahon ei 

Fcdyc V O ceood deen 10 ^ 

(1868) Srrossit\ Dossce v Umb ca 
\mid 24 W R 192 (1875) TaruSnalA 
ifookerjee v Mohettdranalh Chose 13 \V 
R 56 (18-0) Moocheeram 
Bssuiiblttr Roi 24 R 410 (1^5) 
An o» Dibi V At I raiitssa (No t2 4 o 
1871 decided on 28th Feb 1872 by the 
Lalcutta High Court cited in Field tv 
j 2Z7 tb 6th Ed 168) 
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Bensal ’ (1) , and is therefore admissible under the thirty-fifth section (2) Anv 
chUlah ruorcoa er, if made b} the pexvons and under the circumstances men 
tioned in the 18th section, mav be admissible under that section as documentary 
admissions or under the 13th section as an assertion of right (3) The Pnw 
Council in the case of Ecloicrte Smgh \ llecralaU Seal{l), speak of chittahs as 
no evidence of title m boundsiN disputes between mal proprietors uhen they are 
mlhoul further account, in/rodwction or tenjicotwn ‘^By these words said 
Hobhouse, J , “ it 'cems to me, their Lordships held that, if chxllalis are rehed 
upon without auA account gnen or \enlication made of them, then they are not 
to be considered as eAudcnce , but here an account was gi%en of the chittahs 
and they ncrc propeth introduced and \enfied and tlnrcfore that remark of 
their Lordships does not s^em to me to appl) to the chittahs now before us 
Tbev were therefore 1 think, propcrl> used as e%udence in this case ’ (5) ‘ It 
mav here be obsened ” sais Jlr Field, that the reports do not always show 
what was the precise nature of the chittahs offered in c%idcnce m each particular 
case , and to this maA be attributable some of the difference of opinion wluch 
seems to prcAad upon the subject m question There is and ought to be a 
wide distinction as regards both weight and admissibilitj be*ween the chittah 
and other measurement papers of the revenue sur\ev of the country designed 
and earned out as an cxccuti\e act of State , the similar paper of a decennial 
suTvev made under the pro\n'ious of Act I\ of 1847 (v ante) the chliahs of a 
measurement of a particular Vtas mehal made by Go\emment as temtndar (6) 
the cAittaAa of a measurement made b} a pnvatc zemiodarfT) at a time when 
the relations between him and hia raiyals were friendly , and the chittahs of a 
measurement made b\ the same zemindar when disputes had arisen as to enhance 
ment of rents If the onginal records of the repotted cases were examined 
with reference to tlus distinction it is more than probable that any seeming 
difference of opinion may be found reconcilable with sound and umform pnn 
ciple ”(8) ^\’here chittahs nere produced bv the plaintiff as evidence of certain 
lands being mal, it was held that thej were sufficiently attested by the deposition 
of the village gomastah that they were the chttdhs of the Milage while he was 
gomastah, and that he had been present when, with their assistance, a purtal 
(new, revised) measurement had been carried out lo the village (9) 


37. AVlien the Court has to form an opiinoB as to the e\ist Relevancy 
ence of anv fact of a public nature, any statement of it, made in ment^*as to 
a recital contained in any Act of Parliament or in anj Act of the 
Governor General of India in Council, orof ‘ anv other legislativ e containedin 
authority in British India constituted for the time being undei o®''No“i^a*- 
the Indian Councils Act, 1861, the Indian Councils Acts, 1861 tions 
and 1892, or the Indian Councils Acts, 1861 to 1909 ”{10), or m & 


(1) Per Jackson J in Surrossaty 
Dossee v It b ea Nto rf 24 W R. 193 
(1875) 

(2) See Girindra Cl andra v \ageidro 

Mth Challcrjec 1 C \V N 530 533 

(1897) 

(3) Sec remarks of Jackson J in Col 

lector of Rajsl ah^e v Doorga Soondvree 
2 \\ R 211 212 (1865) (v post) 

Taylor Ev i 1770 C 

(4) 2 B L R (P C ) 4 (1868) s e 
11 W R (P C ) 2 

(5) SudtikI ina Cbov-drain ^ Rajmohan 
Bose 3 B L R (A C ) 3S1 (1869) 
See D\noi <nii C! otidrom \ Brojofttoh m 
Cho^drani 29 C 201 (1901) 


(6) See /mima/oji Mull ck v Duarkaj 
tall Milec 5 C 287 (1875) Rat 
Ch Hder \ Btnsceditr Naik 9 C 741 
(18S3) Tarucktath Mookerjee \ Mohen 
dratalh u! ose 13 W R 56 (18 0 

( ) \s to c/i llahs other than those of 
(be surve see oopal Chu der \ Madhub 
L/i der 21 W R ’9 (1874) hnshno 
Cl der V Meet Safdar 22 \\ R 3 ’6 
(18 4) Shan Claud'- Rankrtsto Ceurah 
19 W R 309 (1873) 

(8) Field £v 226 ib eth Ed 168 

(9) Dabee PersI ad v Ram Coomar 10 
\\ R 443 (I86SI 

tiO) The pori on quoted has been mb- 
stituted by Act \ of 1914 Sch. 1 
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■^84 STATEMENTS IN ACTS ANP ^OTIFICATro^S [S. 37, 

notification of the Government appearing in the Gazette of Indie 
or in the Gazette of any Local Government, or in any prmtec 
paper purporting to be the london Gazette or the Governmem 
Gazette of any colony or possession of the Queen, is a relevanl 
fact (1) 

^ Principle. — These documents are admissible on grounds similar to those 

on which entnes in public records are received They arc documents of a public 
character made by the authonzed agents of the public in the course of official 
duty nnd published under the authonty and supervision of the State, and the 
facts recorded therein arc of public interest and notoriety Sforeover, as the 
facts stated m them are of a public nature, it would often be difficult to prove 
them by means of auorn witnesses (2) 

s 3 ( Fael ) *78 {Pronf of \otiJicnUont) 

s 3 { Rekvant ) a SI (Pretumpi on af to Gaiellu ^>eusp<tpeTS 

« S7 (2) (Judicial notice of } and Private Acl» ) 

Steph Dg trt 13 T y!or Cv § ICGO Starl te E^ 278 Pose e, P Ev,187 
188 Phipson 5th Ed 318 31A32\ic C>p 37 (The Documentary Evidence Aet 
1863 amended bv tl e Documentary Evidence Act ISS’) Act \XXI of I8C3 (Ga etie of 
India) Act m of IDOO * 11« 


COMMENTARY. 

The fart as to th», existence of winch the Court has to form an opinion must 
be one of a pulUc nature V stimlar cipresMon occtirs in section 42 post which 
''Peaks of matters of a public nature (3) T/ic Ga cite of hulia the organ of 
the Government of India was first published m 18C3 only Previous to that 
late the notifications of the Government of India wtre published in such of the 
<ra dies of the Local Governments as was necessary By Act iAKl of 1863 
(nibhcation m tlie Gu die of India was declared to lia% e the effect of p ibhca 
tion m an> other Official Gazette in which publication was prescribed by the 
hw in force at the date of the passuip of the Act (1) In tlic case of iZ v 
■lmiruddt)i(^) the Gazelle of India tud the Calcutta Ga''elle containing official 
letters on the subject of hostilities between the Bntish Crown and Mahomedan 
fanatics on the frontier were held to have been iightlj admitted m evidence 
uuder the sixtli and eighth sections(6) of the repealed Act II of 1855 as proof 
of the commencement continuation and determination of hostihties It was 
" documents should be interpreted 
rpo es for winch fhev Wire put in 
le Wahabi conspirators at Patna 
It purpose (7) Accordincf to the 
19 in gcLeral prima facte but not 
ause in judgment of law e'ery 
subject is pnv) to the makirg of it but a private Statute (though it contains a 
clau'e reqinnng it to I e jiidiaalh noticed as a public one) is not evidence at all 


(1) The last portion of this section 
vh ch VI as added by s ’ Act V of I 8 O 9 
has been removed by Act \ of 1914 Sch 
II 

(.2) Taylor Ev f 1591 StafJtJe E\ 

2 273 et seq 

(3) V Notes to ss J3 32 (4) « le and 
42 Cost 

(4j Act XXXI of 1863 s 1 


(5) 7 B L R 63 sc IS W R Cr 


( 6 ) S 
generally 
s 8 of 


0 of Act 11 of 1855 
to s 57 (jidc-il 
the S3 le Act to 


corresponds 

not ce) at"^ 

the present 


’"(7)" Field Ev 6th Ed 172 for English 
ases V Ta>Ior Cv § 1660 and Starke 
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against strangers cithtr of notice, or of am of the fact* recited (I) The present 
‘■pction draws no di«itinctiou between public nndpn%ate Acts of Parliament, 
iiiereh reqtunng that the fact spohen to m cither case should be of a public 
nature but of eour^ neither in the case of the Act nor of the Gazette m the 
‘action mentioned is an\ recital therein contained touclusue of the fact recited 
unless espressh declared to be so , and knowledge of a fact although it be 
of a public nature is not to be coiiclu«i\elj inferred from a notification in the 
Ga ette , it IS a question of fact for the determination of the Court (2) 


Thus b\ the Documenta^^ Exidcnce Act(3) the Ga rite is made primd By Statute 
/flcie esndence of anj proclamation onler, or regulation issued bv Her Majesty, 
the Em'S Council or am of the principal departments of State So also by e-rpressly 
section 116 of the Prcsulencj Towns ln.sol\enc> Act the production of the rendered 
Ga ette containing the notice mentioned m the section is conclunve evidence of various^ 
the order hanng been duf} made and of its date (4) matters 


The Gazettes and Kcuspajiers am often evndence as a medium to prove Gazettes as 
notice as of the dissolution of a partnership which is a fact usually notified 
in that manner But unless the case is governed by some special Act such ootfee 
evidence is verv weak without proof that the party to be affected bj the notice 
has probablr read the pirticular Ga die in which it is contained eg that he 
takes it in or attends a reading room where it is taken or has shown knowledge 

that It IS a publication with 
the mere fact that the paper 
Moreover in the case of those 
who dissolve partnership it is meumbent upon them to give to old customers 
of the firm an express and s[K?<*ific notice by circular or othemse {0) Under 
section 3o0 of the repealed Act VIII of 1839 (Cml Procedure) the Government 
Ga ette contauung the advertisement of sale and a printed paper purporting to 
be the conditioiu of sale alluded to in the Gazette and issued from the Master s 
Office m the name of the Master were admitted lu evidence to prove the actual 
conditions of the deed of sale (7) Notice of a resolution of winding up a Com 
pany roluntanlv must also bt given by advertisement m the Local Official 
ua^e(8) m certain cases by the Presidency Towns Insolvency Act(9) and 
Certain orders made thereunder will affect creditors after proof of notice given 
and the lap«e of a certain time (10) 


38. hen the Court lus to form an opinion as to a law 
of anj countrj an\ statement of such law contained in a booh 
purporting to be printed or published under the authority of the 
Government of such country and to contain aii> such law, and 
any report of a ruling of the Courts of such countrj contained inf 
a book purporting to be a report of such rulings is lelevant 


lelevanoy 
if state- 
neats as to 
my laws 
mntained la 
, aw books 


(1) Taylor Ev SS 1660 1661 Stepb 
Dg ^rt 33 Roscoe N P Ev 187 188 
See Baban 2/joc/o v Aa^u Shravuc! a 2 
B 38 (1876) Ballard v J^oy S L J 
Ex 207 

V) Harratl ^ fVtse 9 B A C 712 
Starlae Ev 280 

(3) 31 A 32 Vic Cap 37 (1868) s 2 
amended by the Documentary Evidence 
Act 188'’ s 2 

(4) Act III of 1909 

(5) Starlae Ev 280 Tailor Ev Si 
166S 1666 Ph pson Ev 5th Ed 131 
319 Whart c ted it> ss 671 — 675 see 


s 14 anie and Notes thereto In rebuttal 
e dence may of course be given as that 
the parts ts unable to read etc 

(6) Cl tndee CIvm > Eduljee Cottas 
t e 8 C 678 (IBS’) 

(7) folendto Mohun v Ranee Br jo W 
R 1864 50 

(8) Act VII of 1913 s 206 

(9) Act III of 1909 ss •’0 69(4) Seh 
I ss 3 6 and the Insolvency Roles 
tCalcutta) ss 108 l'»9 1) 138 14’B and 
14-»C 

ilO) Ib s i 
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STATEMENTS IN LAW liOOKS 


[S. 38. 


Principle — These statements in books of law and m Reports arc adiiussible 
on grounds similar to those of the three preceding sections Books contaiuins’ 
the law of a country(l), Avhether m the form of Statute or case law, deal with 
matters which are of public notonety and interest, and when published under 
the authonty of Government have the further guarantee of that authority , 
while reports not pubhshed under the authority of Government or of the Conrts, 


s 8 Behvant ") a 57 (JudtetatnoUee.) 

B 45 {Proof of Foreign taw ) a 84 (Genuimnejs of books here mentioned ) 

Taylor, Ev, §§ 142^—1425, Best, Er, §513. Roscoe, N I» Ev. 110—121, Steph 
Dig , Arts. 40, 50 , Plupson, Ev , 5th Ed , 367 , Act XVIU of 1875, a 3 (Indian Law Reports) 
C & 7 Vic , Cap 94, e 3 22 A 23 Vic , Cap 63 , 24 & 25 Vic , Cap 11 (Ascertainment of 
Foreign and Colonial law) Foreign Jurisdiction Act. 1890, 'iS £ 54 Vie , c , 37 

COMMENTARY. 

‘ Law These words would bv themselves include India as well as Great Bntaiu 

of any ^ and other Foreign Countries * hut the words “ form an opinion ” and the fact 

country ' Coyjts of this country must take judicial cognizance of the laws thev ad* 

imnistcr(2) which, therefore, require no proof, indicate that the countnes referred 
to in the section are countries other than British India Though, however, the 
Court must take judicial notice of laws m force in British India and of the Acts 
of Parliament, it may refuse, if called ujion by any person, to do so, until such 
person produces any such appropriate book or document of reference os it mar 
consider necessary to enable it to do so (3) Statements of law other than those 
contained m Reports must purport to be printed or jiublished under aulJiorit'j 
So a statement contained m an unauthonzed translation of the Code Napoleon 
ns to what the French law was upon a particular matter was held not to be 
relevant under this Eection(4) but reports of rulings need not be so pubhshed, 
if only the book contaimng them purport to be a report of the ruhngs of such 
country As to the presumption of genuineness of the books in this section 
mentioned, see a 84, post 

im 

en 

skilled witnesses, or (in the case of foreign castoms and usngelfG) b) any witness, 
expert or not, who is acquainted with the fact and not by the production of the 
books in which it is contamed (7) In India also Foreign law may (in addition 
to the method provided by this section) he proved by the opinions of persons 
specially skilled in such law (8) Furthei there exists a statutory procedure for 
the asceitamment of Foreign and Colomal law By 22 and 23 \ic, Cap 63, 
a case may be stated for the opimon of a supenor Court in any of Her Majesty s 


(1) Where it is necessary to refer to 
a Statute judicially noticeable a copy is 
not given in evidence but merely referred 
to to refresh the memory — Starkie Ev 
274 

<2) S 57, post 

(3) S 57, post 

(4) Chrutian v Delanney, 26 C, 931 
(1899) s c, 3 C W N, 614 

(5) V definition of Foreign Court 
Civil Pr Code s 2 2nd Ed P 33 


(6) Linda v Belisarto 1 Hagg C B 
216 Susser Peerage Case 11 C 6. F 
114—117, Vonderdonckt v Thelittson » 
C B. 812 

(7) Sussex Peerage Case, supra , ^tosi}" 
V Fabngas, Cowp , 174, Roscoe N r 
Ev 119—121, Bater v Baler (1907) r. 
333 (expert evidence required to pro'* •''* 
lalidity of foreign marnage) 

(8) w * 45 post 



s. 3S.] 


STITFMJNTS IN r\l\ KOOKS 


387 


rfoti I not s to iMcrt iin the 1 iw of tint pirtfl) nml bj 2i and 25 Vie , Cap 11, 
a similar ci'-e lIn^ be stated for tin ojiiiuon of a Court m auj Foreign State 
with which Her Mije t) nnt ha\e enttml into i Comentioii for the ascertain 
ment of 'uch h\T(2) , ird is to juduinl iiotio. of the terntorial extent of the 
juriMhction and o\eni!:nt\ e\pni'e«l th fado ste The Poreign Juuscliction 
Act, IS'K) (3) 


(1) Login \ rrtnfejj 1 ictoria I Jur 
0 S 109 in wl ich the Court o{ Cliaiicer> 
in England forwarded a ea«e on Hindu 
Law to tl e ■'upreme Court of Calcutta 
(21 This Art IS stated to he prarticallj 
a dead letter is no Con\enfon has ever 


1 een made in pursuance of it Pbipson 
1\ 5th Ed 368 See also 6 & 7 Vic, 
Cap 94 j 3 and R s Dossaji Gulant 
3 B 334 (1878) 

(3) 53 L 54 Vict c 37 



HOW MUCH or A bTATEMENT IS TO BE PROVED 

Wlule on the one hand, m the case of a statement m a civil or criminal 
proceeding by way of admission or confe ’ ' ^ 

read together, emce thus alone can the 
the statement intended to convey be c< 

be obvioush, unfair to take that only which is against the interest of the 
declarant, ivLile the very next sentence might contain a material quahfication, 
on the other hand, great prohuty, waste of time, and not seldom injustice, 
might occur if evidence of matters (often othenvise inadmissible) were allovred 
to De given simply on the ground that the uhole of the documents or conversa 
tions must be before the Court The latter is, therefore, constituted the judge 
of the amount which may be given in evidence of any document or conversation 
V much 

nstanccs 


What eii' 
denoe to be 
given wUei 
statement 
forms part 
ot a con 
versatloQ 
document 
book, or 
series of 
letters or 
papers 


39 Wiieu nay statemect of iriicli evidefice is given forms’ 
part of a longer statement, or of a conversation or part of an 
isolated document, or is contained in a document winch forms 
part of a book, or of a connected senes of letters or papers, e\ i 
deuce shall be given of so much and no more of tie statement, 
conversation, document, book, or senes of letters or papers, as 
the Court considers necessary in that particular case to the full 
understanding of the nature and effect of the statement, and of 
the circumstances under which it vkas made 


P:!" ijlf » » I 1 _ L 4.L -‘section (which 13 to the same 

nded on the general ground* 


a 21 23 (Proof of Admuaions} {Exam%naUon Crois exantiTuihon , ««">• 

Sa 137, 138 Sc CbAp X pa*3*m Tiatton ) 

Taylor, Ev . ||732— 734, 1-1 4 , Roscoe, \ P Er , 170 


Documents 

generally 


COMMENTARY. 


“ Though the whole of a document maj , as a general rule, be read 
one party, when the other has already put m evidence a partial extract(3), 1“* 
rule will not warrant the readmg of entries m an account book(«3), or 

distinct paragraphs in a newspapeift), unconnected with the partic^ar 
ot paragraph relied on by the opponent , nor will it render admissible 
of proceedings in bankruptcy, eutnes in corporation books, or a senes of *-°P‘ , 
of Wers iiSerted in a letter hook, merely because the adversary has « 
therefrom one or more papers or entnes or letters (5) If, indeed, the ext 


(1) Norton Ev 203 204 Taylor, Ev, 
Si 732—734, 127— 129 v afife 

(2) R V Queen t C / /, Re Feeham, 
10 L R. If 294 cited la Taylor, Ev, 
P 527 


Cast V Hoaard 3 StMfc R- ® 
V Whitmore 2 Drew, & Sa. ^ 
Darby v Ousely 1 H & ^ 
Sturge V Buchanan, l- *v. 



nOTT 3!UCH IS TO BE PROVED 


JS9 

put m esprcvMr refer to otlier documents, the^e nnj be re-td aho(I), but the 
mere fact that remammp portions of the pipers or books may throw light 
on the parts «telected b\ the opposite pirti will not be sufficient to warrant 
their admis.ion , for such part% is not bound to know whether they will or not, 
and moreover, the light inav Iw a fd->e one "(2) It luaj be inferred, it has 
been said, from this section, hoi\ much of a police diarv may he seen b} an 
accused pervon when it is u<cd to refresh memotj or to contradict the police 
officer In such case the accused person is entitled to see only the particular 
entrv and so much of the special diary as JS, m the opinion of the Court, necessary 
m that particular matter to the full understanding of the particular entry, so 
used and no more (3) 

“ The same rule prevails in the case of a conimatioii in which several dis- Conversa- 
tiLct matters have been discussed , and although it was at one time held, on high 


of proceeding has induced the Courts, in later times, to adopt a stneter rule 
and if a part of a conversation is now relied on as an admission, the adverse 


former time docs not authonsc proof br the party calling that witness of all 
that was said at the same time, but only of so much as can be in some war 
connected tn/l* the ttatanent proicdfC) Therefore where a witness has been 
cross examined as to what the plamtiQ bad said in a particular conversation 
it was held that he could not he rc eTimined as to other assertions, made bv 
the plamtifi in the same conversation, that icere not connecled with the asser 
tions to which the cross examinations related, although thev were connected 
with the subject matter of the suit (7) 

" ttith regard to letters it has been held that a party maj put m such as Letters 
were written bv ins opponent, without producing those to which they were 
answers, or calling for their production , because m such a case the letters to 
which tho'e put in were answers arc in the adversary’s hands and he may 
produce them if he thinks them necessary to explam the transaction (8) But 
while this IS the strict rule, yet m practice if a party reads a letter from bis 
opponent and is in possession of o copy of his own letter to which the 
opponent a is an answer lie is expected to read both If a plaintiff puts in % 
letter by the defendant on the back of which is something written by himself, 
the defendant is entitled to have the whole read(9) , and where a defendant 
laid before the Court several letters between himself and the plaintiff, he was 
allowed to read a repl) of lus own to the last letter of the plaintiff it being 
considered as a part of an entire correspondence (10) 


(1) Sturge V Sachanan 10 1 & E 

600 603 The reference incorporates the 
two together Johnson v Gibson 4 Esp 
21 Falconor v Hanson 1 Camp 171 

(2) Sturge V Buchanan supra 600 — 605 
Taylor Ev ! 732 

(3) R V Jfannu 19 A 403 (1897) fer 
Edge C J Dal Singh v Emperor 44 
1 A 137 (1917) 

(4) The Queens case 2 B 8. E 297 
’’98 Per Abbott C J 

(3) Prince v Same 7 A & E 627 
614 635 Taylor E\ I 733 

f6j Prince V Satiio supra 627 Sturge 


» BuHnrnan 10 A & E OOa 

(7) Taylor Ev S 1474 Pnnee v Samo 
supra 637 In this case the opinion of 
Lord Tenterdcn in The Queen s Case (2 
B Jk B 29S) that evidence of the whole 
conversation if connected with the suit, 
was admissible though it related to matters 
not touched in the cross examination was 
considered and overruled 

(8) Lord Barrymore v Tailor I E'p 
1’7 De Medna\ Ouen 3C i Kir 72 

(91 Dagletsh v Dodd 5 C L P 23S 

(101 Tavtor Ev I 734 Roe v Dey 7 
C 1 P 70S 



JUDGMENTS OF COURTS OF JUSTICE , \VHEN RELEVANT 


Transactions unconnected with the facts in issue are, aceorduw to the 
general rule of relevancy inadmissible m evidence Judgments m dourts of 
Justice on other occasions form bowcvcr, m certain cases an exception to the 
exclusion of evidence of tranAactions not specihcally connected with facts la 
issue (1) Sections 40 — 42 declare when and in what manner jud^ents orders 
and decrees arc admissible Judgments orders and decrees other than those 
TQpntioned in the«e Sections are irtele\aut unless the existence of such judgment 
order or decree is a fact in issue or is relevant under some other provision of 
this Act (2) Judgments are cither domestic or foreign and either of these may 
be in I crsojifl) j or in rent 


The general 
rules relat 
Ing tojudg 
meals arc 
as follows 


(a) In the first place all judgments are conclusive of their exatence as 
Thus if the object be merely to prove the exist 
or its legal consequences (and not the accuracy 
production of the record or of a certified copy 
facts against all the world (3) In other words 
the law attnbutc® unerring \enty to the suhstantne as opposed ‘o the judtetai 
portions of the record And the reason is that a judgment being a puhhc 
transaction of n solemn nature must be presumed to be faithfully recorded 
In the fulitaatitc portion of a record of a Court of Justice the Court records 
OP attests Its o vm proceedings and acts Quod per rccordunt prohatum no i debit 
esse tci;atioi In the judicial portion on the contrary the Court expresses 

' ing that opinion 
adduced before 
ment therefore 

wuu le {.tcL 10 duy ti iiti person who was iieiiuu laiiy nui pnvy to the pro 
ceeoiiig in which it was j t Voni'j* 

tl e rule that it does not 
who Was not such party 

connection where tlie record is matter of inducement or merely introductory 
to other evidence (5) 

(i) All judgments are conclusive of their truth in favour of the judge 
that is for the purpose of protecting him who pronounced it and the officers 
who enforced it (6) 


(c) The admissihihty and effect of judgments when tendered as evidence 
of their irut/i tha*^ is as evidence of the matters decided or of the grounds of 
the decision for the purpose of concluding an opponent upon the facts deter 
mined ’ ’ ^ rem or tr 

sonam all 

andnol tlie.tpim« 

It belongs to positive law to enact what judgments shall have such a character 
Accordingly, the Act declares(7) timt a judgment m order to have this efiect 


(J) Slept* Introd t6A 

(2) S 43 Pest 

(3) Abtiosh Clafidra v Peresh AotA 
9 C W 402 410 (1904) 

(4) Taylor Ev ! 1667 Ev_ 5 

590 Stepb Dg Art 40 Phpson Ev 
Sth Ed 382—410 r s 43 Post AS to 
part es and pr v es see cases c ted m « 


cent deas on Sfcritary of Stole v 
Ahmed 44 M 778 (1921) 

(5) See s 43 post 

(6) Taylor Ev H 1669—1672 
Dg Art 45 Roscoe N P 

205 1194 — 1201 see Act XVIII of 

(7) S 41 Pest see Norton Ev 


Step** 

204 

206 



JUDGMENTS 
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mu«t ha\e been pronoimicd b% a competent Court la the exercise of Probate, 
ilatnraomal, Admtraltj, or In«olTenc^ jurisdiction Such a judgment is con 
cla«ne of certain matters against all the world and not against the parties 
and their pnnes onlj On the other hand, the judgment tn personam (or the 
ordmary judgment between parties as in cases of contract tort or enme) 
of a Court of competent jurisdiction is concl«‘'ive proof in subsequent proceed 
mgs between the same pirtus or their prmes only of the matter actually 
deeided(l) but is no endonce of the truth of the decision between stranc'ers 
or a Jiart) and a strangeT(2) except upon matte's of a public nature m which 
case however the} are not coiic!usi\c evidence of that which they state (3) 
The reasons of tl la rule are commonly stated to rest ou the ^round expressed 
in the maxim res v ter alios acta tel judicata alien nocere non debel it being con 
Eidered unjust that a man should affected and still more that he should be 
bound bv proceedings in winch he could not make defence crosS examine or 
appeaL(4) 

Foremo t among the judgments orders and decrees which are dc'’iare 1 to 
be admissible bj the following ^cctlnn3 arc those which have the effect of barnng 
a Second suit or trinl (5) Tims judgments orders and decrees may be relevant 
for the purpose of showang that there is a Us penden3{Q) or that the matter is 
rMjudica/a{7) or that the claim advanced forms part of a former claim or that the 
remedy for which the plain iff sues is one for which the plaintiff might have sued 
inaformersiutmrcspvct of tl c same cause of action (8) Next the judgments of 
certain Courts in tlie exercise of Probate Matnmomal Admiralty or Insolvency 

S isdictioa are declared to be relevant and conclusive proof of certain matters (9) 
e general nature of these * ’ « v * 

the particular mdividuaU w 
status generally as against 

rule IS that public poUev requires that matters of sfaiuj should not be left in 
doubt and a decision in rem not merely declares status hit tpso facto renders 
it such as it IS declared (10) IVith the exception of such judgments there arc no 
judgments conclusive in Indian Courts against persons other than the parties 
to the proceedings or their rcprcsentativesfll) as to the facts which they declare 
or the rights which they confer There arc however such judgments namely 
tho«e relating to matters of a pul ‘ 

proof of what thev state and not 
proceeding and their rcpresentati 

way of evidence as to the"facts with which they are coucerned Thus in a suit in 


admissibility under the preceding sections the existence of a judgment order 
or d<»cree mav be a fact in issue in the case or a relevant fact under some of 
the other j rovisions of this Act as to relevancy (13) Thus where A sues B, 
becau'p throuf^h B s fault d has I ecn sued and cast in damages the jud<nnent 


(1) See s 40 fast 

(2) T ib s 43 post illusCs (o) (W 
(c) 

(3) S 42 post where the reasons for 
Ih s Except on are cons dered 

(4) See Ph pson Ev 5tl Ed 405 
where the grounds of th s rule are con 

(5) S 40 post 

(6) Civ Pr Code Part I 10 2ml 
Ed p 95 see s 40 post 

( ) lb Part I ss 11 — 14 


pp 99—101 Cr Pr Code see s 403 
40 post Pvrness IVUhy Co v Hell 
(1909) Times L R V 2S p 233 

(8) Woodroffe 8. A A1 s Civ Pr Code 
O II r •• 2nd Ed p 573 see f 40 
post 

(9) S 41 post 

(10) See note to s 41 post 

(11) Norton Ev 204 214 

(12) S 42 post 

(13) See s 43 post 
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JUDGMENTS BARRING SUITS. 


[s. 40. 


and decree by which such damages are given is a fact in issue, or when. B \i 
charged with the murder of A, the fact that A has obtained a decree of eject 
ment against S may be relevant as showing the raotue in B for the murder of 
A (1) Lastly, as fraud is an act which vitiates the most solemn proceedings 
of Courts of Justice, and as a judgment delivered by an incompetent Court is 
a mere nullity, the Act provides that any party to a suit or other proceeding 
may show that any judgment, order or decree, which is relevant under sec 
tions 40 — 42, and which has been proved bj the adverse party, was delivered 
by a Court not competent to deliver it, or v, as obtained bj fraud or collusion (2) 


nele\ancy 
oj judg- 
ments 
orders and 
decrees as 
barring 
second suit 
or trial 


40 The existence of any judgment, order or decree, wJiich 
by law, prevents any Court from taking cognizance of a suit(3) 
or holding a trial, is a relevant fact when the question is whether i 
such Court ought to take cognizance of such suit, or to hold such] 
trial j 

Principle. — See Introduction ante and Notes, post 
S3 41—43 (Jud^menti.ortUrit, and decree* ) 

3 ^ (Fraud' tuartl of jurt^tclion) a SC'Faet’) 

9 3 (“Coarj ”) 74, 76, 77 (Public doeumetil etrhftd 

a 3 {“ ") ee>^»M} 


Steph DigiArt^ 30 — 17, Taylor Et,§ 1684 Smith’s L C ^o{e to Ducfif’i 

ol Kingston’s case , ficfd, Fv , 6lh Ed 176—170 , Estoppel by Matter of Record in Onl 
Buita tn India by L. Broughton (18tlo) , The Law of Estoppel m British India by A Caipens 
(4th Ed, 1015] , The Law of Rea Judteala by Hulium Chand (1804 ) 


COMMENTARV. 


Previous 
judgments 
relevant 
to bar a 
second suit 
or trial 


This section provides for the admission of evidence for the purpo e of 
showing that a suit or > > > * > • ■. * ».iv, 

matter in issue is the 
that the relief sought 

to sue in former suit , or was one of several remedies m respect of the "affle 
cause of action for which the ]>lainti0, in a former suit, onutted, without the 
leave of the Court, to snc(5) , (c) that there is an estoppel by judgment, the 
matter in issue being res judicata (6) Under the first of the above nientioned 
groernefs, fhe order sdnuttinf; the pfaiat of the /orrae'* stut, m tlie seccod and 
third the judgment, and in either, such other portions of the record as are 
matenal to show that the matter is without the cogmrance of the Court, would 
be relevant and admissible evidence under this section Each of the above 
mentioned grounds of objection to a second suit or trial forms a portion of the 
law of Procedure, and as such is dealt with bv the Civil or CnBunal Procedure 
Codes . question, 

and if so which 

do not be y . ^ ^ ^ 

Bimplv to provide the means bv which parties to suits may prove any ngat m 
which the Legislature entitles them The present section, accordingly, is so 
worded as to carry out whatever may be for the time the law of Procedure on 


(1) Cunningham Ev 29 — 32, see s 43 

rwl and illusts (d) (e). (/). thereto 

(2) S 44 ppsi 

(3) See Ranchoddas Krtsknadass v 
BaPu Rerhar. 10 B at p 443 (1886) 

(4) WoodrofFe and Afi s Civ Pt Code 


Part 1 s 10 2nd Ed 

(5) Woodroffc and 
O II r 2 2od Ed I 

(6) lb Part 1 s 
pp 99— JOO Cr Pr 


P 55 ^ , 

Alls Civ Pr Coda 
1 573 

11—14 2nd Ed- 
Code s 403 


s 40.] 
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such question's (1) It is therefore not intended in thw work to deal ^ith these 
subject®, but merelr to cite the pro\i«ions of the Codes reliting thereto 

The reception of this cMdciice is groundcil upon the fact that unless it 
were admitted effect could not bo gu en to the provisions of the lau of Proce 
dure which this section is intended to subserve If that law declares that a 
Court shall not m particular circuinstaneea hold or take cognizance of a judicial 
proceeding it is j lainly noecssan to be able to show that these circumstances 
oust The present section accordinclj* enables such proof to be given 

Excep*’ where a suit has been staled under the Civil Procedure Code, Pending 
a Court shall not trj an) suit in which the matter m issue is aUo directlf and 
substantially in issue in a prt\iou«h instituted suit for the same relief between 
the same partic® or between parties under whom they or any of them claim 
pendmg in the same or am other Court whether superior or inferior m Britisli 
India having jurisdiction to grant such relief or any Court bciond the limits 
of British India established hi the Goiemor General in Council and havin'^ like 
jurisdiction or before Her Mnjesti m Council Fxplanaiion — The pendenev 
of a smt in a foreign Court(2) docs not preclude tne Courts m British India from 
tn mg a suit founded on the same cause of action (3) This section only piovides 
that no suit shall be /ned if the same issues arc involved m a previousls msti 
tuted suit It does not dispen e with the institution of a suit within the prop r 
time when the law requires such institution (1) 

In respect of relief or remedies for which the plaintiff in a format iction Onils^sion to 
omitted to sue the Cu d rrocodure Co le enacts as follows — relief or 

Even suit shall include the whole of the claim which the plaintiff is entitled 
to make m respect of the nu«c of nctionfS) hut a plaintiff mav relinquish am 
portion of his claim in order to bring the salt within the jurisdiction of anv 
Court 

If a ilainlifl omit to sue in respect of or intentionally relinquish any 
portion or his claim he shall not afterwards sue in respect of the portion so 
omitted or rcbnquished 

1 person entitled to more than one remedy m lespect of the same cau«e of 
action may sue for all or any of his remedies but if he omits (except with 
the lea\ e of the Court obtained before the first hearing) to sue for am of such 
remedies he shall not afterwards sue for the remedy so omitted For the 
purpo'e of this section ait obligation and a collateral secuiity for its petf rmance 
shall be deemed to constitute but one cause of action (6) 

The rule of estoppel bi julgment or res judicata is that facts actually Judi- 
decided by an i^sue in one suit cannot be again litigated between the same parties 
and are conclusive between them for the purpose of terminating h^^igation (7) 


(1) Cunn ngham Ev 17S 176 

(2) See as to meaning of Civ Pf Code 
s 2 

(3) Ci\ Pr Code Part I s 10 2nd 
Ed p 95 Fakeer uddeen \fal on ed v 
Og-cialTnstee 7 C 82 (1881) Dolhshan 
V KisUn Lai II A 148 (1888) Buses 
s r Singh V Canfiit 8 C L R 113 
(18S0) Mekjee K>j/ tii v Dctaehand 4 
C L R 282 (1879) Ramalinga Cl elU s 
Raglunalha Ro i 20 M 418 (1897) 
Nanappa Clellt v Chuiainbaran 21 M 
IS (1897) VenkaSa Chandrappa v Fen 
katarama R dd 22 M 256 (1898) 

(4) Nen aganda v ParesI a 22 It 640 
(1897) 

(5) Fenkalara a Anar v I enkata 
Sihrah an an 24 M 27 (19001 


(6) Crv Pr Code O II r ’’ '’ad Ed 
p 573 

(7) Bo lean V Ritln Z Ex 665 681 
per Park B and per Lord Hardwicke in 
Gregory v ifotesuorth 3 Atkyns 625 
c ted »n Soorjo nonee Da^ee ^ Siiddanund 
Molapalter 12 B L R 304 315 (1873) 

Estoppel by judgment results from a 
matter hasiag been d rectl> and substan 
t ally in issue in a former suit and having 
been there n beard and finallj deaded 
Ao/i Arukio v Secretary of State 16 C 
173 (18S8) PouUon \ Adjustable Cover 
at d Bo 1 r Block Co C. A (1908) 2 Ch 
240 For an apparent except on to th s 
rule in the case of a pet tion to revoke a 
patent wh ch except on seems based cn 
the grot ltd that such a petition is on behalf 
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There i3 nothing technical or peculiar to the luw of England in thn rule which 
15 recognised by the Civil law and has been held to be consistent with the Code 
of Cml Procedure (1) Independently of the provision in the Code of 1859 the 
Courts in India recognised the rule and applied it m a great number of cases and 
the re enactment of the provisio i in the Code of 1877 appears to have been made 
with the intention of embodying in tlie 12th and I3th sections of that Code 
the law then in force m India instead of the imperfect provision in the second 
section of Act \ III of 1859 (2) The provisions in the present CodefS) which 
embody the law of estoppel hy judgment in civil smts m Indn(4) correspond 
very nearly with those in the Code of 1877 English iext writers deal nuth this 
subject under the head of Evidence as it is a branch of the law of estoppel 
but the authors of the Indian Codes ha\c regarded it as belonging more pro- 
perly to the head of Procedure (5) Estoppel is regarded in these Codes as 
proceeding upon the eqmtable principle of altered situation and is distinguished 
from res judicata which is ba^cd on the principle that there must ho an end to 
litigation (6) Theprinciphofrcsjudtenla as remarked by IVcst J inSrd/ar 
Tt ajah V Karajan lalad Babajt{7) is simple in its statement but presents 
considerable difficulty m its application Very numerous cases have ar «eii 
in India upon the construction of the sections of the Code deabng inth this 
subject and upon them ''lany 

of them turi been to apply the 

principles to ged to the subject 

of this worh It would be unprofitable and lead to confusion to enter into an 
examination of many of these decistousfS) for a case mav perhaps be a binding 
authority as to the conclusion arrived at where the facts sre identical bit not 
othernise in any other case the tribunal roust investigate the facts for itself 
and determinefO) referring to pre\ious cases only for such propositions of Is’f'' 
as are contained m them. 

In a reported case m the Pnvj CouuciI(lO) it was said Xheir Lordships 
desire to emphasize that the rule of Res JudKatn wli !e founded on recent pre 
cedent is Actated by a msdom which is lot all time • * * * Though 
the rule of the Code may be traced to an English source it embodies a doctrine 
in no wav opposed to the spirit of the law as expounded by the Hind i com 


of the publ c see n re Dee!) s Fateni 
(1895) 1 Ch 687 & Tayfor 9 I68S («) 
For bar in su t by members of publ c see 
If / am ed An r v Stun Ira Kt ar 36 A 
424 (1914) (members of Mabomedan 

commun ty) 

(1) Ktuoaiee S ngl v Hasten Bux 7 

BLR 672 678 (1871) Bat vh le 

cons stent t was not ident eal w th it see 
Hokum Cband Res Jud 7 

(2) M S r Raghb r v Shea Bahsh 9 C 
439 44S 9 I A 197 202 204 (1882) 
Kaneswar Pershad v Ra}kuman Ruttun 
19 I A 238 20 C 79 (1892) 

(3) Act V of 1908 ss 11—14 2iid Ed 
pp 99—101 

(4) Cf as to the law on tb s subject 
Estoppel by mailer of record tn ctvil sn Is 
%n Inda by L Broughton (1893) The 
Low of Estopfvl tn Bnitsh Ini a by A 
Caspersz (4th rd 1915) FeldsEv 6th 


Ed 175—190 Tl e Law of Res Jttd 
by Hukum Cband (1894) 

(5) See remark of Mahfflood J in 5 ** 
Ran Am r Begum 8 A 325 331 

folio ed n Ramehandra Dhondo v 
kata 40 B 679 (1916) 

(6) Casamally Jaurajbhat v S r Curry” 
bkoy Ebrah m 36 B 214 (1912) 
shanker Nanab! ei v Morarjt Keshavj 

B 283 (1912) 

(7) 11 Bom H C R 228 (1874) 

(8) See Broughton ot ett 7 

(9) London Jo nt Stock Bank v A " 
ow App Cas 1892 at p 222 Per lAfi 

Herschell -v 6 at p 210 per Lord Hau 
bur> L C I must make a protest tb* 
It s not a very profitable mqu ry wSeinr 
one case resembles another n its 
(ID) Sheotarsan S ngh v 
Prasad S ngl P C. 43 C 694 (191^’ 
ter S r Li vrence Jenk ns 
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t* former jud^ineut And ■'o the npplicition of the rule bj the Courts m India 
should be influenced b% no technical considerations of forms but by matter of 
Mib'tance within the limits allowed b^ Iw’ 

With respect to the rule as applicable to Civil cases, the proansions of the 
pre ent Code of Ci\ il Procedure m reRinl to rci judicata as contained in sections 
11 — 11 arc as follow ^ 

\o Court shall tr\ an> •>uit nr i suc(l) m which the matter directly and 
substantiallr in issue Ins Wii dircctlj and substantially m issue in a former 
suit between the sime pattics(2) or between parties under whom thev or any 
of them claim litigatm™ un ler the same title m a Court of jurisdiction com 
petent to trv such sub«equ<.nt suit, or the amt in which such issue has been 
sub equentlv raised and has heen heard and finally decided by such Court 

Explanation 1 — The expression former suit shall denote a suit which 
ha' been decided prior to the suit in question whether or not it was instituted 
prior thereto 

Explanation II — For the purpose of this section the competence of i Court 
shall be determined irrespcctue of any provision as to a nsht of appeal from 
the decL«ion of such Court 

Fxjjanalwn III — The matter above referred to must in the foimer suit 
ha\e heen alleged bv one pirti an<l either denied or admitted espre sly or 
impliedh br the other 

Eiplai atio i Zr — \.n\ matter which might and oughi to haa e been made 
"round of defence or attack in such former suit shall be deemed to have been 
a matter direc^lv and substantially m issue m such suit 

Exphnatio I I — Vny relief claimed iti the plamt which is not expressly 
trranted bv the decree shall for the purpo c of this section be deemed to have 
b^en refused 

Explanation I /—Where persons litigate Ixnia fide in respect of a pubbe 
right or of a private right claimed in common for themselves and others all 
persons interested in such rights shall for the purpose of this section be deemed 
to claim under the persons so litigating (d) 

The rule contained m this hection applies eoually to appeals aid mi'cella 
Dec ' ” There a proceeding is not a suit, 

as ision of a question arising m it 

cat The Madras High Court has 

held in two recent cases that the principle of constructue tc^ judicata should 
not he applied to execution proceedings unless the decision of the subspquent 
question was either expressly given or necessarily implied (6) 

Where a plaintiff is jirccludcd by rules from instituting a fiuther suj‘ in 
respect of any particular cause of action he shall not be entitled to institute 
a suit m respect of such cause of 'ittioii in am Court to whicli flic Code 
applies (7) 


(1) As to the propriety of the extension 
ot the doctrine to exclude the trial of 
an issue see Rax Churn v A« lud \Iehon 
3 C \V N 287 301 (1898) s c 2S C 
S7l and see Cl andi Prasad \ Jfahendra 
Singh 23 A S 8 11 (1900) 

(2) See ^ccrcfjrj of State v Sifd 
A! mad 44 11 778 (1921) 

(3) Civ Pr Code s 11 

(4) BalkrtsI an \ Ktshon La! 11 A 
14S (1888) 


(5) Sruh Chandra Pal Chovdl r^ v 
TVi^iwa Prasad 40 C 541 (1913) 

(6) 5® lo* indara Pillai s Chokkal n 
go I Ptllat 40 M 760 (1917) Lakshmi 
tarajona \ PaUamraju 4 51 L W 101 
(1916) See on Uiis po nt Woodroffe and 
Ameer Alis Cuil Procedure Code and 
AotAmarA Krtshna Joshx v Dhondsht 40 
B 675 (1916) and Ajudhxa *Panda T 
Inaialullak 35 A 111 (1913) 

(7) C« Pr Code s 12 
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A ioreign judgment stall be condosive as to any matter thereby directlj 
adjudicated upon between the same parties, or between parties under whom 
they or any ot them claim, htigatmg under the same title, except — 

(a) where it has not been pronounced by a Court of competent jun^dic 
tion , 

{fe) where it has not been given on the merits of the case(l) , 

(c) where it appears on the face of the proceedings to be founded on an 

incorrect view of international Law or a refusal to recognize the 
law of British India in cases in which such law is applicable , 

(d) where the proceedings in which the judgment was obtained are 

opposed to natural justice , 

(c) where it has been obtained by fraud , 

(f) where it sustains a claim founded in a breach of any law m force 
m British India (2) 

The Court shall presume upon the production of any document purporting 
to be a certified copy of a foreign judgment that such judgment was pronounced 
bv a Court of competent jimsdictton unless the contrarj appears on the record, 
but such presumption may be displaced by proving want of jurisdiction (S) 
These sections as also the present section of tbs Act, must be read as 
subject to any other enactments touching their subject matter Thus an 
entry of a record prepared under section 108 of the Land Revenue Code, Bom 
baa Act V of 1879 by the Survev Officer, describing certain lands os /Xoh, 
13 by force of the s€%enteenth section of the Khoti Act (Bom Act I of 18S0) 
conclusive and 6nal evidence of the liability thereby established and shuts out 
the evidence of a pnor decision under this section of the Evidence Act as proof 
of res judicata whereby a Ciiil Court adjudged the laud to be dhara (4) 

The rule with regard to previous judgments m Crimmal cases is contained 
in the (Simin il Procedure Coae(5) and is as follows — 

\ person who has once been tried bv a Court of competent jurisdiction 
for an ofTence and convicted or acquitted of such offence shall, while such 
conaiction or acquittal remains in force, not be bable to be tned again for 
the same offence nor on the same facts for any other offence for which a 
different charge from the one made against him might have been made under 
section 23G, or for which he might have been convicted under section 237 

A. person acquitted or convicted of am offence mav be afterwards tried 
for aay distinct offence for which a separate charge might haie been made 
against him on the former trial under section 255, first paragraph 

A person comicted of any offence constituted by anj act causing 
consequences which, together with such act constituted a different offeuce from 
that of which he was convicted may be afterwards tned for such last mentions 
offence, if the consequences had not happened, or were not knowm to the Court 
to have happened, at the time when he was convicted 

V person acquitted or convicted of auj offence constituted bj anr acts 
mav, notwithstanding such acquittal or conviction be subsequenth 
with, and tried for, anv other offence constituted by the same acts which ne 


(1) Keymer t Vinattalham Jteddt 
P C 40 M 112 (1917) 44 I A 6 

(2) Cn Pr Code s 13 

(3) Civ Pr Code s 14 

(4) Rai'chandra Bkeukar \ Ragtunalh 

Buclaset 20 B 475 (1895) also as 

to Khoti Act Balaji Ragliunoth v Bulbin 


Rtigho}, 21 B 235 (1893) GoM‘ '' 
Dataralh Sel 21 B 244 (1895) . 
hashinath % Antaji Mad! ai 21 B . 
(1896) Copal V Maghes^tor 21 B 
(1896) 

(5) S 403 



s 41] 


JUDGMENTS 1\ PROBATE, ETC 


397 


mav ha\e coniiiutted if the Court b% which he was first tried was not com* 
petent to trj the offence mth which he is subsequeiitlj charged 

Exphvatwn — The dismissal of a complaint the stopping of proceedings 
under section 219 the di«chargc of the accused or any entry made upon a 
cha^e under section 273 is not an acquittal for the purpost of this section 
The rule as has been alreadi seen is applicable m Criminal cases also 
and a person who has once been tried b\ a C^urt of competent juris fiction 
and comicted or acquitted cannot be tried again for the same offence (1) The 
principle of the rule of rc^ judtcala is one that is well settled namely that a 
matter which has been put in issue tried and determined b\ a competent 
Civil or Criminal Court cannot be re opened between those who were parties 
to such adjudication The conijetonca of the Court is essential (2) The test 
13 not whether the decision was t.vplicit but whether the issue was one upon 
which the judgment of the former suit was based (3) And the grounds for the 
decision may be res judicata as well as the decision itself (4) Res judicata 
should not be inferred from a judgment it must be clear from the pleadings 
and findings (5) The findings must be on points directly and substantially 
m L-sue (G) Vnd a finding to be res judicata as between co plaintiffs 
must haac been essential for the purpose of the relieff?) while the Courts 
are reluctant to enforce the principle as between co defendants (8) The 
ground? up i ’ 

same matti 
Interest of 
u( sitjii IS 

be twice i exed for the same cause (» cnio debet bis texan pro u»a eadern causa) 
or twice punuhed for one and the same offence (wcho debet bis punin pro «i o 
dcltcto) (9) Inasmuch however os an estoppel shuts out enquiry into the 
truth it IS necessar) to see that the pnnciptc of res judicata is not undul) 
eiikrged,(lO) Although the plea of res judicata may be taken at any state of 
a suit including first or second appeal an Appellate Court is not bound to 
entertain the plea if it cannot be decided upon the record before that Court 
and if Its consideration involves the refeicnce of fresh issues for determination 
by the Lower Court (11) 

41 Vfinil judgment order or decree or a competent Court, 
m the exercise of probate, matrimonial, adrairaltt or insolvencjj 
jurisdiction oahich confers upon or takes awa\ from anv perso: 


(1) Cr Pr Code s 403 as to the mode 
of proving a previous conv ct on or an 
acquttal see n 517 i5 

(2) Abdul Kadtr v Doolanbtbt 37 B 
563 (1913) 

(3) Srt Gopal V Parlhi S ngl P C 24 
A 4’9 Kali Kumar v B dhu Bhusan 16 
C L J 89 (1912) Maharan Beni Per 
shad V Ra) Kumar 16 C L J 124 
(1912) 

(4) Klutlannal v Secretary of State 
39 M 1202 (1916) hnsi na Bet an Roy 
V Sro;es7van Choudra ee 2 I A 283 
(1875) Komarujon v Secretary of State 
F B 11 M 309 (1883) 

(5) Rutcl mtnt v Dhondo Mat adev 36 
B 207 (1912) BayyanNadu\ Surya- 
narayana F B 37 M 70 (1914) see 
Ba yya Nadu \ Paradesi Nadu 35 M 
’IS (1912) Mahomed Ibral m v A biba 
Perslad P C 39 C 527 (1912) and for 
other recent decis ons on Res Jud cata see 


Mo a Hot appa v Vttkal Copal 40 B 66. 
(]916 Ba Devati v Umedbhai Bhtla^ 
b) a 40 B 614 (1^16) Ramchandra 
Dio do V Malkapa 40 B 679 (1916) 
Madia rao \ AnusuiabI a 40 B 606 
(1916) 

(6) decretory of State v Sam nail a 37 
M 25 (1914) 

( ) Ramclandra iVorojan v Nara^ai 
Miladev 11 B ’’16 (1886) 

(8 Fak rcha d Lallubha v \agnchaui 
hal las 40 B 211 (1916) 

(9 Loeijer Ferryma 3 App Cas 
519 Phpson Ev Sth Ed 390 c ted in 
Ra clod Starar v Be anj Edulji 20 B 
at p 91 (1894) 

(10) Ra* Clum \ Kumud ilohan 2 
C W \ 297 301 (1893) s c. 25 C 

5 1 
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Judg- 
ments in 
"em 


f any legal character, or which declares any person to be entitled 
! to any such character, or to be entitled to any specific thing, 
not as against any specified person but absolutely, is relevant 
I when the existence of any such legal character, or the title of any 
such person to any such thit^, is relevant. 

Such judgment, order or decree is conclusive proof — 
that any legal character which it confers accrued at the 
time when such judgment, oider or decree came into operation; 

that any legal character, to which it declares any sucli 
person to be entitled, accrued to that person at the time when 
mch judgment, order or decree(l) declares it to have accrued 
:o that person ; 

that any legal character which it takes away from any such 
lerson cea«cd at the time from which such judgment, o^er oi 
lecree(l) declared that it had ceased or should cease ; 

and that any thing to which it declares any person to be so 
mtitled was the property of that person at the time from which 
luch judgment, order or decree(l) declares that it had been or 
should be lus property. 

Principle4 — A decision tn rem not merely declares the status of the person 
It tbing but tpso faclQ renders it such as it is declared Pubhc policy requite*! 
hat matters of social status should not be left in continual doubt, and ss 
egards iht^iqs every one, generally speaking, who can be affected by the decision, 

. nay protect his interests by becoming a party to the proceedings (2) 

40, 42, 43 (JuclqmtTiti, anters and dtews) s 3 Atetonl”) 

s 44 {Fraud and leant of jurtsdiction ) a 4 (" Conelvsiu proof ' ) 

Taylor, hv , 1G73— 1681 , 1733—1733. Beat. Ev, § 593 , Pigott oa lorfiin' 

Judgment (1879) , Roseoe.N P Ev , 193, 194 , Everest and Strode oa Estoppel, Bigelow 
on Estoppel , Story’s Coafiict of I^aws , Westlake’s Private International Law (1912) , 
WLeaton’s International Law, 21C, 225(1880), 4tli Ed, 221, 230, 231 , Footes Pnvate 
International Law , Broughton’s Estoppel by Matter of Record in India, 114 , Caapersz » 
Law of Estoppef, 4ta Ed , 73f ; fluium Chand'e Ees Judicata, 493 , Eiefd, Ev , €ih Fd 
179— 181 , Phipson, Ev , 5th Ed. 385 ; Steph Dig, Arts. 39— 47, pp 165 — 166. 


COMMENTARY. 

iUthough the term “ judgment tn rem ” is not used in this Act, yet tim 
section incorporates the law on the subject of such judgments as explained in 
the decision of Sir Barnes Pcacocknn Kanhya Lull i liadha Churn (3) ^lany 


(1) The words "order or decree' m the 
last three paragraphs were added by s 3, 
Act Win of 1872 

(2) Phipson, Ev, 365, and authorities 
there cited Sth Ed , 386 — 387, 

(3) 7 W R., 338 (1867) . see this judg- 
ment Field Ev , 329 — 333 , — Yaror 

kaia'iiina \ 4nruika!a 2 Mad H C R 
276 (isetl Jogendra Deb v Funtndro 
Deb 14 M I A. 367t U B L R,244 
(18 1) where the subject of judgments 


N rem and the meaning of the term, i” 
-cm ‘jura in rem’ and ‘status’ are tu y 
liscussed See also Broughton of ctt. 
H . Caiperu, of n/ , 4th Ed . 734 . H«l«« 
:hand. op ett . 493 . Bigelow on Estoppel 
Pigott on Foreign Judgments 
Vcstlakes Private International 
1880) Wheatons International Law «». 
Ith Ed, 221, 230 231, Footes 
nternational Law. Everest and Strode 
Estoppel , Story’s Conflict of Laws > 
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on the subject, at au ’ r\tc so lar as tlomestw judgments %n rem 
are concerned, are rcmo%cd bj this section, winch greatly simplifies the law 
relating to the«e judgments Tor the section declares what ate the judgments 
which are alone to hi%c a conclusi\c character, and one of the mam difficulties 
has alwaj-5 hecn to ascertain some principle upon which to teat this class of 
jndments <o as to determine uhat cases fall within it And the section is 
exhaustive, for instance, it has been recently held m the Punjab High Court 
that a previous judgment in a compromise suit was not a judgment tn rem 
not being included in the scope of this section and was therefore no bar to a 
r Vr/... p * ' 1 ' v*_. — 1 » . _ . on a footing somewhat 

• * well as from that of foreign 
■ . nforeement is still void o{ 

expii-'a ie_ibiaiuc -anciHm, in, uuiic iiitj are oejond the rule of res judicata 
enunciated in the Ci' il Procedure Code, there is nothing m this ^Vet to directly 
indicate that its proM<iions relating to judgments t« ren are to be construed so 
as to include foreign judgments Cut it is apprehended that in analogv with 
the practice of the Knehsh Courts such judgments given in the exercise of 
’ ‘ ‘ ’ or msoUencj jurisdiction will receive m India 

ronlcd to domestic judgments of the same 


^orld. Prior to the piS'ing of the Evidence \ct, conclusive ePect was not 
infrequenth , but enoneouslv, given to decisions which wire reallv binding onlv 

titer ' ' ’ * -* 1 *>- 1 j 

tion ( ..alamma v 

A’qtq a Cfturn(5) 

in bo considera 

tion latter case 

declarc't that a judgment, order, or decree in order to operate otherwise 
than inter partes, must be a final judgment of i competent Court made 
in the exercise of Probate, Matrimonial Adoiiraltj or Insolvency Juris 
diction Besides these, there are no other judgments of a conclusive character 
Moreover, these judgments are conclusive proof of certam things only(6), nameb 


rcfererce lo this section the helect Com 
mittee on the Bill remarked in their Report 
as follovis — For the sake o( siiDPkcity 
and in order to avoid the di/ficully of 
defining or enumerafing judgments in rem 
we have adopted the statement of the law 
by Sir Barnes Peacock in Aan/ija L-aU v 
Radha Churn 7 W R 339 

(1) Ramat All Rlian v Atutsi Dabu 
Zuhra (1912) 4? P R 14 p 49 

(2) See Hukuai Cband op cif 603 el 
«<? Pigott, op cxI Westlake op al 
Wheaton op ext supra ,iore tl) 

(3) As to the history and position of 
judgments tn re>i in India prior to this 
Act see Yarakalanima v Annakola 2 
Mad H C R 276 (1864) hanhiO Lait 
V Radha C! urn 7 W R 338 (1867) 
Jogendro Deb v Funxudro Deb 14 M I 
A 373 (1871) Ahmedbhoy v Vallebhoy 
6 B 703 (1882) 

(4) 2 Mad H C R 2*6 (J864) The 
conclusion of Holloway J — That a dect 
Sion by a competent Court that a Hindu 


lamil> was joint and und vided or upon 
a question of legitimacy adoption parti 
1 1 ty of property rule of descent in a 
pirticular family or upon any other ques 
tion in a su t inter paries or more cor 
rectly speaking in an action <» personal i 
» not a judgment in ran or b nding upon 
strangers or in other words upon persons 
who were neither parties to the suit nor 
irives was approved of and confirmed 
by Peacock C f delivering the judgment 
f the Full Bench n the case ot Kanhya 
tail V Radio Churn 7 W R 338 post 

(5) 7 W R 338 <1S67) BLR Sup 
Vol F B 663 

(6) See AoRfija Latl v Radha Churn 
supra where it is said of a decree of 
d vorce — It is conclusive upon all persons 
that the parties have been divorc^ and 
tl at the parties are no longer husband and 
I lie but It IS not condusire nor even 
pr mo feexe evidence aga nst grangers that 
the cause hr which the decree was 
ir lounced esisled For ins'anct if a 
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the legal character to whicli a person may be declared to be entitled, or to which 
a person maj be declared not to be entitled, and the title which a person raai 
be declared to possess m a specific thii^ This section not only therefore 

but also enacts what their 
and less extensive than that 
, ^ n lem in English Courts(l) 

whose present tendenc\ is, however, to narrow the effect of such judgmenti 
making them binding for their proper purposes only, in accordance with tl 
Mev. wluch has been adopted by the Indian Legislature For, according : 

ith the exception of the adjudic. 
oerate tn rem against all persoi 
and beyond the judgment on) 

. oppel (4) Under the pronsioi 

of the present section the judgments therein mentioned inll operate in re- 
onh m respect of those matters of which these judgments are declaied to I 
conclusive proof Bej end this onl> parties and privies ivill be within the estoj 
pel In English law a judgment tn rem is strong pnmd facte evidence m 
Criminal cs'^e oti behalf of Ibe persoo ta whose favour such judgment iras given 
but it IS not concIusive(6) , and a Cnrainal conviction is not m a sabsequen 
proceeding conclusive of the fac»3 necessarj to be proved to obtain the comic 
tion and is subject to the same rules of evidence as an ordinarv judgmen 
tnter partes indeed, such a judgment would not seem to be a judgment in ren 
at all except in so far as a conviction for felonv amounts to n judgment thai 


divorce between A and B were granted 
upon the ground of the adultery of B with 
C it would be conclusive at to the divorce 
but It would not be even pnma facie evi 
denee against C that he was guilty of 
adulteri with D unless be were a party 
to tbe suit 

(1) According to English Law a 

domestic judgment in rem is eoadnsive 
tnter oinnes of the matters actually dead 
ed and also in prize eases of the grounds 
of the decision if these are plainly stated 
A foreign judgment » i rem is generally 
couclusiv e against strangers only upon 
questions of prize where the ground of 
condemnation is plainly stated or of 
marriage and divorce where the marriage 
was solrmnised and tbe parties domiciled 
in the foreign country or of bankruptcy 
as to contracts made in such country Or 
of probate administration and guardianship 
to a limited extent eec Phipson Ev 5th 
Ed 3S6 387 where the antborities are 
cited * 

(2) De Mora v Concha L R 29 Ch 
D 268 Cot cl at Concha L R,ll App 
Cas 541 

(3) See Bentardt v Malleux Dong 
574 580 All tbe world are parties to 
a sentence of a court of Admiralty per 
Lord Mansfield , Hughes v Cornelius 2 
Sm L Ca. 9th Ed 825, tb 12th Ed 
Vol II p 764 The Helena 4 Rob Adm 
3 Such adjudications have been held 
conclusive not only for their own proper 
purposes but for other purposes as well 
but It has been doubted whether, since the 
case of Concha v Concha supra the find 
mgs and grounds of the judgment as dis 


tiRguished from the judgment itself wouli 
be deemed conclusive upon all the world 
Digelow DC Estoppel Sth Hd 242 Sei 
Caspersz oP eit (4th Ed pp 731 737— 
739) and following note 

(4) ‘ The Court of Appeal in De Hora 
V Concha L R 29 Ch D 268 plaisl) 
intimate that none of the generally accept 
ed kinds o! judgment tn rem are such 
with the single exception of adjud cation 
in prize causes m tbe admiralty m 
sense that is to say that the find ngs and 
grounds of decision bind viler omnes Th* 
judgment itself may operate tn rem >a s 
variety of cases but nothing else than the 
judgment except m the case mentiooed 
The result is that the discussion in regard 
to the distmctioa between judgments «« 
rem and judgments tn personam appears 
to have become for the greater part o> 
solete learning If the two cases referred 


to point aright (DeMora v Concha supra 
Brtgha v Fayemeather, 140 Mass 411) 
there IS but one pure judgment i» rem 
carrying that is to say in its broadly wo 
elusive effect necessary findings ana 
grounds of the decision other judgments 
operate only so far as they have perfectly 
and completely against all persons— esta 
lished a right vi rem Beyond the judg 
ment only parties and their * 

within the estoppel Prize 
selves are treated by both Courts 
and American as exceptional 
the foundations even of Hughes 
Cornelius (a prize case v supra) are n 
longer secure M M Bigelow in the 
Quarterly Review. Vol fl P 406 (I8S6) 


(S> Taylor Ev $ 1680 
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the per'Oa conncted js a Won (1) But under this Act such a judgment will 
be conclusive in o Crimmnl, eqiiallv ami to the same extent as lu a Civil pro 
ceedinv (2) In a recent case m the Cdcutta High Court it has been held that 
a Verdict of acquittal can nnlj be conclusi\c as rega-ds persons actually tried 
and rot as regards persons named m n charge of conspiracy but not brought 
to trial, and it was said that the technicalities of En lish Law ba«ed on the 
"acred character of Trial ’ ^ India (3) 

Vn order lna^ be rondii this Act 

Thus an order upon a conclusive 

evidence that the moncis ordered to be pud are due and all other pertinent 
matters stated in such order are to be taken to be truh stated as against all 
persons and in all proceedings wliat«oeacr (4) As in the case of julgments 
infer partes a judgment ih reni must be final and pronounced by a Court of 
comietont jurisdiction (5) It lies been held by the Punjab High Comt that a 
plamtifl was estopped under this section from pleading in a "Hit filed m the 


Punjab that property » » r • t i t 

he had unsuccessfully nbay 

High Court to be decl had 

made a fraudulent disj 3 the 


fact that the Bombay Hish Court ivas a Court of competent jurisdiction under 
section I6 of the Cnil Procedure Code in which section property’ means 
property in Bntish India (0) 

The Courts exercise tebtamentarv and intestate junsdicfionf?) under rrobate 
the Indian Succession Act(8) the Hindu Wills Act(9) and the Probate and 
Administration Act (10) This section is appbcable to probates granted pnor * 
to the passing of the Hindu ^\llls \ct (11) In the case now cited it was 
contended that as the testator died before the Hindu Wills Act came into force 
and as the executor of the will of a Hindu dying before that Act came into 
force was a mere manager having no title to the estate the probate of his 
will neither conferred a legal character nor declared the executor to be en 
titled to any legal character But the Court held as above mentioned and 
said — “ I have examined the cases which have been cited but I am of opinion 
that section 41 of the Evidence Act applies to this case It u quite true that a 
Hindu executor was at any rate until the passing of the Hindu Wills Act only 


(1) Taylor § 16 4 &. see 4\dertot V 
CoUnson (19011 ’’KB 107 an order 
made in affil at on proceed ngs is not a 
judgment »n rem ne ther is an order to 
wind up 8 Companj In re Bow! rtg & 
If'eidi s contract I6V5 I Ch 6dS 

(2) Field Ev 335 i6 6th Ed 181 
•ire p 380 381 fast njjtcs (4) and (5) 

(3) ifamndra Cl andra Chose v Ent 
peror 41 C 754 (1914) approving Ramesh 
Chandra Bannerjee v Emperor 41 C 
350 (1913) per Woodroffe J 

(4) Indian Compan e$ Act VIl of 1913 
s 198 

(5) S 41 see s 44 post and s 40 
onte And see Toronto Ro Iztay Co v Cor 
Poralton of Toronto (1904) A C 809 

(C) Ram Narain v Durga Dot (1912) 
47 P R 55 p 205 

(7) As to the effect of probate and 
letters of administration see De Moret v 
Conefta L. R, 29 Ch D 268 IVliieker v 
Hume 7 H L C A 124 Concha v 
Concha L R- 11 App Cas 541 and other 
eases c ted in Pb psoti Ev 5th Ed 411 
412 Ta>Jor Ev !S 1759—1761 Roscoe 
W, tE 


N P Ev 201 202 Cootes Probate 10th 
Ed 352—356 Will ams en Executors 
10th Ed 431—434 see also pp 341 472 
492— 493 1637—1638 Hukm Chand op 
ett 513 Act X of 1B6S ss 242 1S8 191 
Act V of 1861 ss S9 12 14 sad fast 
Koniol Lochtt* Dutt v Nxlrutton Mundle 
4 C 360 (1878) Ref to la Rakshab 
Mondol V Sm Tarangxni Devt 25 C W 
N 207 (1921) Teen Cowree v tfureehur 
liooberjec 8 W R 308 (1867) Hor 

musjee Ifovrofi v Bat Dhanbajee 12 B 
164 (1887) Moilo \ litllans 2 N W 
P Rep 268 (1870) [ref to m Rakshab 
Mondol V SVi T'orfln^tni Dev 25 C W 
N 207 (1921)3 

(8) Act X of 1865 see Part XXXI ss 
242 179 331 as to the H g h Court see 
Letters Patent I86S I (34) In th* 
matter of Faekereodeen Adam Satv 11 
W R 413 (1869) 

(9) Act XXI of 18 0 

(10) Act V of 18SI 

(iDCsruh Chunder \ BrcigllOn 14 
C 861 8 4—8 6 (I?*?) 


26 
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a manager, but as such managa he had certain powers over the estate, and for 
many purposes he represent^ the testator It may be that the probate did 
not confer upon the executor any legal character, but I think that the eSect 
of probate is to declare the person to whom probate is granted to be entitled to 
the powers of an executor, whatever his powers as such may be The wordi 
‘ legal character ’ are not anywhere defined, but I think that it is quite clear that 
the} are intended to mclnde the case of an executor The fact that this section 
has been frequently applied to cases of persons dying after the Hindu 'Wills Act 
came into force shows this The onl} legal character which the Prohate Act 
declares a person to be entitled to is that of executor It confers the character 
of admimstrator It does not declare it So the section would be meaiungle’s 
unle"? ‘ legal character * included the office of an executor I do not thinl. that 
the circumstance that in the particular case the powers of the executor may be 
limited makes any difference in the construction of the section ”(1) 

The judgment of a Court refusing probate, it has been said, is as much a 
judgment in re«i as one which grants it, for such a judgment takes awav from 
the executors named in the will the legal character of executors and from the 
legatees and beneficiaries their legal character, and this result is final as against 
all persons interested under the rvill (2) But in a recent Full Bench decision 
of the Bombay High Court it was held that this section did not applj to a jud? 
ment of on Appellate Court refusing probatefS) and it was said that the only 
kind of negative judgment contemplated in it is one which expressly take* 
away from a person a legal character which he has held till such judgment 
and that this cannot co\er the case of a finding that an attempted proof of a 
Tight to such a character has failed (4) In this case a svill produced m a conten 
' ' ed in the grant refused and 

• the widow of the decea«ed 

party from the alleged cxe 

cuiuis ui me lejccicu \ua it uaa iieiu uiat nmie this section did not applyp 
the judgment m the Probate proceedings operated a* tes judicala between the 
paitics under «ection 83 of the Probate and Admmistration Act (V of 1881) 
and section 11 of the Civil Procedure Code (5) Every refusal to grant probate 
does not conclusively show that the will propounded is not the genuine will 
of the testator From a refwial to grant probate it by no means uecessanly 
follows, that, m the opinion of the Court, the will propounded is not the gen 
uine will of the testator It may be based upon entirely different grounds 
To operate conclusively there must have been a prior final decision agamst 
■■ ' ‘ ‘ findmg that sufficient evidence has not 

will not preclude a fresh apphcation for 
^ ^ vhen they are m a position to support it 

with more complete proof (G) Where the genuineness of the wll i’ not 
disputed and the applicant is not legally incapable, the Court has no di'cre 
tion to refuse probate (7) The judgment of a Probate Court granting proba e 
is a judgment in rem, and, thnefore, the judgment of any other Court in a 
proceeding xvier partes cannot he pleaded in bar of an imestigation m t 
Probate Court as to the factum of the will propounded in that Court -I ® 
only judgment that c^n be put forward in a Court of Probate in support o 


(1) Ginsh Chunder v Broughton 14 
C P 875 per Tre%eb-an J 

(2) Ckinnasautv Hartharabadra 16 M 
380 383 (1893) 

(3) KaJianchand Lalchand t Sttabai, 
F B, 38 B 309 (1914) 

(4) lb per Scott C J 

(5) /2> and it was said that the con 
tention that Prohate proceedings are not 


a su t had not been addressed in ^ 
Kuracinlain \ Peara Sahib P C 
116 (1905) 32 I A 244 nor at any 

lime m the Bombay High Court , 

(6) Canesh Jagganalh v rfl 

Ganesh 21 B 563 (1896) , ^ 

(7) Hara Coomar v Doorgai ioni 
195 (1892) Pran Noth \ Jodu 
A 1R9 n8971 
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the plea of res judtcala is n judgment of a competent Court of Probate (1) In 
the undermentioned case(2) it was held that the order of a Judge was ultra 
vires which was passed under section 476 of the Cnminal Procedure Code, so 
long as the probate of the will in respect of which forgery was charged was 
unre\oked; and that it was for the Ci\*il Court to determine the genuineuess 
of a will, and that it was not open to a Cnnunal Court to find the contrary 
or to connet any person of lia\ mg forged o will which had been found to be 
genuine by a competent Court, and that this section pro\ides that in such 
matters the finding of the Ci\il Court is conclusive A grant of letters of 
administration with the xmII anncTed, does not make any question as to the 
title to proj^rty covered bj, or as to the construction of the will, res judicata 
in a subsequent suit in which such title or construction comes in issue (3) 

The Courts exercise nnttnnonul jurisdiction under the Indian Divorce 
** •••-■ 11 qJ div^orce 

■ s not con 

for which 

lue uecree was ]'iouuun(.v.u ivi-^uuio) iiuv sutu a ueuee in cummon with 
others may he re opened on the ground of fraud or collusion (7) The general 
rule with regard to foreign judgments is that they are conclusiv^e where the 
mamage was 'olenmizcd and the parties domiciled m the foreign country (8) 
Section 20 of the Indian Divorce \ct (IV of 1869) does not make the proviso 
m the seventeenth section applicable to the confirmation bv the High Court of a 
decree of nulLt} of iinmagc made by a District Judge and such o decree may 
therefore be confirmed before the expiration of sis months from the pronounce 
• *’ ' * .V applicable 

before the 
made by a 

Court not competent to make it, vnthm the meaning of sections 41 and 44 of 
the Evidence Act, and is therefore under section U conclusive proof that the 
mamage was null and void (9) 

and 

Adn 


(D Clitfinoiani; i llanUarabadra 16 
M pp 383 384 

(2) llarijanali Debt v Ramdas Sheme 
4 C W ^ clxxvi (1900) 

(3) Arunmoyt Dan i llehcndra Noth 

20 C 188 /J8,93) ‘Jf fcas idd 

that in a proceeding upon an application 
for probate of a will the only question 
which the Court is called upon to deter 
mine 13 whether the will 13 true or not 
and that it is not the province of the Court 
to determine any question of title with 
reference to the property covered by the 
will lb 894 895 DchaT\ Loll v 

Juggo Mohun 4 C I Prt/ JVa/A r 

CItandar Mo/ian 19 A 458 (1897) 

loggattalli Prasad ' Stngh 25 C 

354 369 (1897) [shebaitships ] Ochanram 
\ Dolatram 6 Bom L R. 966 (1904) 

(4) Act IV of 1869 as to the matri 
monial jurisdiction of the High Courts 
sec Letters Patent 1865 il (35) 

(5) Acts XV of 1872 (Indian Christian 
Marnace) XV of 1865 as amended by 
Act XXXVIir of 1920 (Parsee Jfarruse 
and Divorce) , XXI of 1866 (Native Con 


ert s Marriage Dissolution) III of 1872 
(relating to Marriage between persons not 
professing the Christian Jewish Hindu 
Malionim^an Parsi Buddh st "iikh or 
Jama religions) 

(6) Kanhya Loll v Radha Chtirn 7 W 
R 338 (1867) As to the use of a 
decree in a previous suit see Ruck v 
Rvck L R P D (1896) 152 

(7) S 44 post see Perry ' Mcddtri 
cr^t 10 Beav 138 139 

(8) Westlake Private Internati nal 
Law 58 6 331 see 5‘inclQir ' Stnclatr 
1 Hagg 294 — Roach v Go’t.an 1 Ves 
Sr 357 Shssj. v Could 3 P & I App 
aS Hariey v Fabnte L R 8 Aep Cas 
43 Hnkri Chand op ctf S3 

(9) Carton ' Costoii 23 A 270 
(1900) see s 44 post For a case of 
/udgment without jurisdiction see 4bdul 
Radtr \ Doolanbtbt 37 B 563 (1913) 

1 10) Letters Patent I 863 els (33) (33) 

( 11 ) 53 & 54 Vict 32" See in the 
matter of lie Brtttsh sailing ship "Falls 
of Dr/net 23 C 511 (IBM 


Matiimonnl 
jiirl*' lictlon 


VtimiraJh 

lurlsdiction 
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16 for the time being declared - - ” r, t.i 

or which, if no such declaiatit 
unlimited civil jurisdiction, i 

tion in this Act mentioned and may for the purpose of that junsdictio 
exerci'c all the powers which it possesses for the purpose of its other civil jun 
diction and such Court in reference to the jurisdiction conferred bv this Act 
m this Act referred to as a CcJonial Court of Admiralty (1) It is with lefcreiii 
to \ e'sels condemned as pnzes that questions concerned with this junsdictic 
usuaDy anse and to such jugdments of condemnation, the last paragraph i 
this section will he applicable 

Insolvenc^ The Presidency High Courts exercise this jurisdiction under their lespectn 
TnHa Charteis(2), and Act III of 1909 and the Mofussil Courts under Act III < 

1907 

j 42 Judgments, orders or decrees other than those mer 
tioned in section 41, are relevant if they relate to matters of 
ipublic(3) nature relevant to the inquiry , but such judgment? 
orders or decrees are not conclusive proof of that which the- 
state 


Relevancy 
and etfeci oI 
Judgments 
orders or 
decrees 
other than 
those men 
Uoned In 
section 41 


Uliutrai on 

A sues B for trespass on his land B alleges the existence of a pubho eight of vay ore 
the land which A deues 

The existence of a decree m favour of the defendant in a suit by A against 0 for 
trespass on the same land in which C alleged the existence of the same ngb 
of way 13 relevant but it le not conclusive proof that the right of wa; 
exista.(4] 

Principle.'— This section also forms an exception to the general rule that 
no one shall be affe-ted or prejudiced by judgments to which he is not party 
or pnvy (6) In matters of public right, however, the new party to the second 
proceeding as one of the public has been virtually a party to the former pro 
ceedmg (6) Judgments of this character (which are regarded as a species ol 
reputation) are said to be receivable on the same grounds as evidence of re 
putation which in matters of pubbe or general interests is admissible (7) 0“ 
anaauDt at tha ■ 5 uhlu’ natiim at tjha ’ - * la made to 

the rules which exclude res inter judgment is 

not conclusive, and the technical ile as to 

^uitcata is narrowed, lose all their force when it is considered whether 


(1) lb s 2 see Broughton op ett 
149—158 

(2) Sec Letters Patent 1865 (Cal 
cutta) el 18 see Broughton op ett 158 

(3) Hetniger v Dres 25 B 441 
(1900) 

(4) See Pefn v Nultall II Ex 569 

(5) Judgments are relevant under this 
section not as res judicata but as evidence 
whether between the same parties or not 
Gui]U Latl V Fatleh loll 6 C 174 491 
port For recent case of relevancy as res 
judcaia see Muhammad Amtr v Stmtlra 
Ktiar 36 A 424 (1914) (su t by members 
of Mahommedan community) 


(6) CunuLall V Falteh Lai! 6 C U1 
183 (1880) per Pontifex J 

(7) Taylor Ev SS 1682 1683 (v 

toft) Norton Ev 216 see s 

inte When juries were summoned « 
ncinelo and assumed to be acquain 
with the subject in controversy 
fcrd cts were properly evidence of 
:on but at the present day they are D 
io see Taylor Ev S 624 WiUs Ev 
Ed 232—234 „ ... 

ms.. Norton E. 215 "-"JS 

7hunder v Tomee Bewah 7 W K 
[1867) Bax Ba jt v Bax Santok 20 
53 S7 58 (198) (1894) 
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the judgment may be nsed, not as a bar, bat merely, as evidence in the 
cause (1) 

8.40 41. 43 erdtrt dtertt^) bs 13 32 cl (4) 48 (PuMic rtjAl a»<f 

s 3{ Ptl«ranl’) eiulom) 

8- 4 ( Coneliutn proof ‘) 

Steph Dip . Art. 44 . Tijlor, Ev , || 624— C26 16S2, 1CS3 , Phipson Ev , 6th Ed., 
2i3 400 , Slarkie, Ev , 3^6— 3'53 , Roscoe, N P Ev , 190—192 , Wills Ev , 2nd Ed. 
232—234 


COMMENTARY 

The Enclish rule (which is reproduced by this section)(2) is that on ques 
tions of puhbc or general interest wherein reputation is evidence the verdict, 
judgment or order, even tn^er abos, of a competent tribunal is admissible, 
not as tending to proae an\ specific fact existing at the time, but as evidence 
of the most solemn kind of an adjudication upon the state of facts and the 
question of usage at the time (3) The relevancv of adjudications upon sub 
jects of a public nature (which means subjects of public or general interest 
and will thus include public or general nghts and custom) such as custom 
rights of ferry and the like, forms an exception to the general rule that jndg 
ments inter jtartet arc not admissible cither for or against strangers m proof of 
the facts adjudicated In all cases of this nature, as evidence of reputation 
■will be admissible adjudications— which for this purpwe are regarded as a 
species of reputation,— will al«o be rcceued and this too whether the parties 
in the «€cond suit be those who litigated the first or utter strangers (4) The 
effect, howe^er, of the adjudication when admitted wiU so far vary that if 
the parties be the ‘^ame in both suits, they wiU be bound bv the previous judg 
ment b ^ ■* ’ ets to the parties m the 

fir«t, the inclusive (5) It ought to 

Mpear c > question of custom was 

detennin enforcement of a custom 

18 a final decree ha«ed on the custom (7) The existence of local custom such as 
a right of pre-emption, is a matter of a pubhc nature, and previous mgdments 
will he admissible under this section m proof thereof (8) ’llanonal customs 
mav also be of a similar character (9) Where a plaintiff sued for damages for 


(1) Durga Dast v Norendro Coomar 

6 W R 232 (1866) 

(2) Norton Ev 216 

(3) Taylor Ev S 624 as to the mean 
log of pubhc or general interest see 
s 32 1 (4) ante 

(4) Taylor Ev SI 1682 1683 Field 
Ev 6th Ed 76 77 Wills Ev 2ad Ed 
232—234 

(5) Taylor Ev S 1683 and see gener 
ally text books cited supra 

(6) Tola Rom v MoJiait Loll 2 Agra 
1120 12 (1867) see also Laybevrn v 
Crtsf 4 M AW 42 325 326 as to 
reading of the decree in connection with 
the judgment see Shrt Gonesh v Keshav 
rav IS B 635 (1890) post 

(7) Curdyal Mol v Jhandu Mol 10 A 
SSO (1888) Lttchman Rat v Abbar Khan 
1 A 445 (1877) 

(8) Madhub Chunder \ Tomee Bench 

7 IV R. 210 (1867) Tola Ram \ Jtfohun 
Loll 2 Agra 120 (1867) [in this case 
however it was held that a previous de 


cree made in pursuance of a compromise 
could not be cited as any judicial decis on 
of the existence of the custom or any ad 
mission by the defendant in that suit that 
such a custom existed] Shaikh Koodoo- 
toolah V htohxnx Ifohon 5 Rev Civ A 
Cr Rep 290 (1867) [Decisions of local 
Courts where not conflicting may be good 
proof of local customs See also as to con 
flirting dec s ons Inder JVorain v bJaS o- 
iied Na-iroodn 1 W R 234 (1864) 
Gttrdayal tfof v Jhandu Mai 10 A 585 
(1888) [in th s last mentioned case the 
Court appears to bate admitted the previ 
ous jod^eots under s 13 (b)I Collector 
of Gorakhpur v Palakdhori Singh 12 A 
177 but they would have also been admis 
8 ble under the present seebon 

(9) JLaehman Rat v Abbur Khan 1 A 
440 441 (1877) as to manonal rights 
see haJtOH Dass v Blagiratli 6 A 47 
(1883) lala » Ji ra Singh 2 49 

(1878J Akbar Kt an \ Sheoratan 1 A., 
373 (1877) SScobaran v Bha ro Prasad 


Judgments 
upon mat- 
ters of a 
public 
nature 
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value of timber earned away by Government, after being washed on to his 
estate, and to have hia nght declared os against Government, to all timbers that 
in the future may be washed onto his estate, it was held that it was not 
necessary for the plaintiff to produce m support of the nght some decree or 
decision of competent authonty establishing the custom (1) Where a custom 
alleged to be followed by any particular class of people is m dispute judicial 


aie veij/ leiev^nu <ia eviueuce ol Lue eJUaieuce oi lue same cusLom lae 

Jams of another place , unless it is shown that the customs are different , and 
oral evidence of the same land is equally admissible There is nothing to liimt 
the scope of the enquiry to the particidar locahty m which the persons setting 
up the custom reside (3) In a amt brought by the trustee of a temple to 
xeco\er from the owners of certain lands m certain villages money claitoed 
under an alleged nght as due to the temple it was held that judgments in otter 
suits against other persons in which claims under the same right had been 
decreed in favour of the trustees of the temple were relevant under this section 
as relating to matters of a public nature (4) A custom under which lands are 
held IS a matter of public and general interest to all the villagers and a former 
decree is most cogent evidence against them of the existence and validity 
of the custom whose exercise a plaintiff seeks to enforce (5) The existence of 
customs of succession in particular commumties is a matter of public interest 
and decrees of competent Courts are good evidence thereof (6) In a suit bj 
the landlords to a^ oid the sale of an occupancy holding in their mouza and eject 
the purchaser thereof, one of the questions was as to the existence of a custom 
or u«age under wh ’ ’ ’ r _ j. w 

that a judgment ( 
an adjoimng villa 
u«age under this 
locutory orders d 

awards, nor claims not prosecuted to judgment, are admissible under the rule 
which is contained m this section (8) Many matters may go to the of 
this class of evidence which will not, however, affect its admissibility. Thus it 
matters not with respect to the admissibility, though it may as to the weight 


7 A SSO (18SS) in the case of the Lower 
Provinces see Bengal Tenancy Act (VIII 
of 18S5) ss 74 18S 

(1) Chuttor Lall v The Government 9 
W R 97 (1868) [rights of Lords of 
Manors] 

(2) Shimbu Nath v Cyan Chand 16 

A 379 (1894) Hamath Pershad v 

Mund I Doss 27 C 379 (1899) 

(3) Hamath Pershad v Mnndnl Boss 
27 C 379 (1899) 

(4) Ramasami v Appavn 12 M 9 
(1887) the judgments were also held to 
be relevant under s 13 ante as being ew 
dence of instances in wbtdi the nght 
claimed bad been ascertained See s 13 
ante see also Nallathambi Battar v 
N ellakuntai’a PiWai 7 hlad H C R> 306 
(1873) 

(5) Venkataswanti Hayahkam t Sabha 
Rau 2 Mad H C R. I 6 (1864) ftr 
Scotland C J as to judgment in regard 
to the nature of the interest of certain 
family and of a shrine in certain villages 


see Shri Canesh v Keshavrav Cavmd 15 
B 62S 635 (1890) 

(6) Ba\ Ba\]\ v Bai Santok 20 B *3 
57 58 (1894) 

(7) Dalglish V Gneuffer Hossa n 23 c 

4-’7 (1896) , , 

(8) Taylor Ev § 626 the 

mentioned claims though inadnuss bie * 
evidence of reputation may however o 
admiss btc as evidence of acts of owner 
shp thus old Bills and Answers 0 

Chancery have been adm tted on the 1st 
ground to show claims made to a pn ‘ 
right and abandoned MeJeoJmson 
ODea 10 H L C 593 on the sso* 
grounds it has been held that an 
raent whether submitted to or 

to conviction was admissible as *''* 
of the right in suit being evercised « 
Inhabitants of Brightside 14 Q ® * 

as to awards see Etans v Rees 


R 151 but see also Tota Ram v 
lal 2 Agra 120 supra 
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of such endcnce, that tlie judgment has been suffered, by default, or, though 
of a Tety recent date, h not supported bj any proof of execution or of the 
payment of damage^ (1) And judgments standing upon a different footing 
from ordinary deaarntions private i*cr!Ons, the conditions as to hs mota 
do not, and mdcid cannot, nppl} to them (2) 

43 Judgment*?, orders or decrees, other than those nien-jjudgmcnts, 
tioned in sections 40, 41 .snd 42, are irrelevant, unless the e^ist Ifnanmose 
ence of ‘?uch judgnicnt, order or decree, is a fact in issue, or 
relevant under <=ome other provisions of this 4.ct 

I relevant 

/ttustralion« I 

{a) -1 and n aeparvteh a>ie C It r « lilcl uhich reflects opnn cich of tbem C in eicli 
ca«c s.a\«, that the i»atfcraJ]fp«J Jo hohbcDotfs >s true and the circuzDStincM are such fhit 
it IS probvhh true m each c.i«e < r m rtcilbcr 

•1 obtains » decree i^amst C for dvniap^'i on tie ground that C failed to make 
out hia ju tification The fact u iireWant as between B and C (3) 

(6) -1 prosecutes Bit adultcr> with C t a wife 

B denies thtt C is I e »itc but the Court convicts B of adultery 
AfterwjRi< C IS pro eeutetl (ir bi~nniy in raarrjing B during A’t lifetime C 
wvs Ihit the never w is t’a wife 

The jud^ent acain«t D is ifvetcvant as against C 
|c) 4 pro-eeutea D for itcahn? a cow from him D is convicted 

4 ofterw ards sues C for the cow which B had sold to bun before his conviction 
As between 4 and C the judgment agimsl B is imlerant 
(i) 4 has obtvmed a decree for the pns«e**ion of land against B C B s son murders 
A in con«cqQence 

The existence of the judgment w relevant as showing motive for a crime (4) 

(«J 4 js ebat^ged with theit and with haring been previously convicted of thefl 
The previous conviction is relcvaut as a fact in issue (5) 

(/) 4 IS tried for the murder of B 

The fact that B prosecuted A for libel and that A uas convicted and sentenced i 
relevant under section 8 as shoning the motive for the fact in issue (G) 

Principle — Judgments considered as judicial opintons arc only relevant 
under sections 40 42 under the circumstances mentioned in those sections 
Other judgments when tendered against strangcra are sometimes said to be 
excluded as opinion cvidence(7) , Romctimcs aa hearsay(8) but more cotamonlv 
on the ground expressed in the maxim.'* res tnter alios acta oel judicata aheri 
nocere non dehet and res inter alios judtcala nullum inter ahos prejudicium 
facit (9) Such judgments arc said not to be evidence for a stranger even against 


(1) Taylor Ev ! 624 

(2) ‘^tafkie Ev 190 note (c) 

(3) Cf Doorga Churn v Shoshte Bhoo- 
run S W R S C C Ref 2J (1866) 
in which It was held that the finding in 
a previous judgment "as not evidence of 

(4) Cujiu LaJl V Batlch Loti 6 C 
181 

(5) Illusts (e) and (/> ha\e been add 

cd by s 5 Act III of 1891 See also 
Lakshman v ^mrif 24 B 591 593 

(1900) 


(6) /? V Fonia ne Moreau 11 Q B 

1028 1035 per Lord Denman C J 

AnrARdiant Ayyangar \ Ba^agapaht 

•iijangar 18 M 77 (1893) CBy_rti Lot' 
\ Fattek LaU 6 C at p 188 per Garth 
C J 

(7) Stepb Dig Art 14 AVharL s. 

280 but J e Phipsoo 'E\ Sth Ed 405 

(8) Phipson E\ 5tb Ed 405 where 
the gmind> ot this rule are considered , 
Guiiu Loll V Fatt h Loll 6 C at p 189, 
Tavl r E\ 5 1682 

(91 n 
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a party, because their operation would thus not be mutual The propriety 
of this last ground has however been questloned.(l) But if the existence of 
the judgment is a fact in issue, or relevant under some other provision of this 
Act the judgment is not excluded (2) 

Steph Dig , Arts , 40, 42, 44 , PhipsoD, Ev 5th Ed. 382 — 410 , Taylor, Ev , §§ 1667 
1668, 1682, 1694 , Best, Ev , 5 590 , Roscoe, N P Ev , 190 192 


COMMENTARY. 

Judgments. It has been seen that section 40 deals with the effect of judgments as 
decrees*”'* barrmg smts or trials, by reason amongst others, of their being res judicata 
other than section 41 deals with the effect of the so called judgments tn reni and 
those section 42 with the admissibibty of judgments relating to matters of a public 

already nature This section declares that judgments, orders, and decrees, other than 

men one tj^osg mentioned m those sections, are of themselves irrelevant, that is, in the 
sense that they can have any such effect or operation as mentioned in those 
sections guo judgments, orders and decrees, that is, as adjudications upon and 
.. X fit _ -X 1 « . 7()ecide(r ■" ' ^ ‘ i. 

. relatmg t 

iscquent 

or as proof of the particular point which it decidcs(7), unless between the 
same parties or those claimmg under them (6) But the present section ex 
pressly contemplates cases m which judgments would be admissible either as 
facts in issue 01 as relevant facts under other sections of the Act x\nd as 
to this Garth, C J , in the case last cited, said “ This is quite true But 
then 1 take it that the cases so contemplated by section 43 are those where a 
judgment is used not as a res judteaCa, as evidence more or less binding upon 
an opponent by reason of the adjudication which it contains (because judgments 
of that land bad already been dealt witb under one or other of the immediately 
preceding sections) But the cases referred to m section 43 are such, I conceive, 
as the section itself illustrates, viz , when the fad of any •particvlar judgment 
having been gnen is a matter to be proved in the case As for instance, if ■« 
sued B for slander, in saymg that he bad been convicted of forgery, and B 
justified upon the ground that the alleged slander was true, the comiction of 
A for forgery would be a fact to be proved by B like any other fact m the case, 

, and quite irrespective of whether A had been actually guilty of the forgery 

or not This, I conceive, would be one of the many cases alluded to in the forty 
third section (9) And though judgments, other than tho'^e mentioned la 
sections 40 42 are irrelevant gua judgments, this section does not make them 
absolutely inadmissible when they are the best evidence of something that may 


(Ij Taylor, Ev , S 168Z, as to bank 
niptcy, adininistration and divorce pro 
ceedicgs, see Pbipson, Ev, Sth Ed, 
406 407 

(2) See Notes to s 13, ante 

(3) CoUeetor of Gorakkpore v Palak 
dhan Singh 12 A (F B ), I, ZS (1889) 
As to order o£ Board of Revesne, see 
Manno Choudhury v ilunsht Chowdhiiry, 
3 Pat L J 188 

(4) Under a 41 ante 

(5) Under s 42, ante 

(6) Under s 40, ante 

(7) S 43 in effect declares that for 
such purpose they are irrelevant see R 
V Parbhudas 11 Bom H C R, 90, 96 
(1874) 


The sole object for which it was soasi| 
to use the former judgment m Guua i- 
V Falteh Lall (v post) was to show tn« 
m another suit against another defenc 
the plaintiff had obtained an adjudKOl 
m his favour on the same right, an 
was held that the optmo” expressed “ 
former judgment was not a relevant 
within the meaning of the 

^rwhnafami Ayyangar v Eo)af«f 

Ayyangar, 18 M, 77 (1895) ^ r. 

(8) Cum Loll V Falteh Loll 6 J- 

(F B ) 171 ss 13. 40 onU a"'* 

Notes thereto at 

(9) Gum Lall V Falteh Lall. 6 t. 
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be p^o^ ed aUunde (1) The csisteuce o! such judgment luay be a fact in issue(2) 
or It inaj be a relevant {act(3) otherwise than in its character of a judgmen*^ 
■\Tith regard to the existence of the judgment its date or its legal conse 
quenccs, the production of the record or of a certified copy is conclusive evi 
dence of the facts against all the world the reason being that a judgment as 
a pubhc transaction of a solemn nature must be presumed to be faithfully 
recorded (4) ‘ Therefore if a party indicted for any offence has been acquitted, 

and sues tbe prosecutor for malicious prosecution the record is conclusive 
evidence for the plaintiff to establish the fad of nojutUal although the parties 
are necessarily not the same m the action as m the indictment(5) but it is no 
evidence whatever that the defendant was the prosecutor, even though his 
name appear on the back of the bil!(6) or of hi^ mahee or of want of probable 
cau«e(7) , and the defendant II at liberty 

to proic tbe plamtifis guilt (8 or principal 

for the negligence of his sen a against the 

'ervant or agent of the fact that the master or ptmcipal has been compelled to 
pay the amount of damages awarded but la not evidence of the fact upon 
wluch It was founded namelv the misconduct of the servant or agent (9) So 
a judgment recovered against a surety wdf be evidence for him to prove the 
amount which he has been compelled to pay for the principal debtor but it 
furnishes no proof whatever o 
through the principal s defaul 
where the partv has a rcnied 

action against a «urcty where the defence was that the plamtifi bad received 


to him hy the principal m tbe wav of fraudulent preference but as showing 
that he had actually repaid the money to the assignees and as generally ex 
’ ’ /» f / « t 1 . iiscredit a witness by prov 

tnal the judgment m that 
I be admissible for the pur 
meats (13) Judgments are 
of contradicting the testi 

D n yr L 

1 

r ^ 

testimony though not to prove the bastardy or date of birth (14) Upon an 


(1) Collector of Gorak) pore v Palak 

dhart Smsh 12 A- (F B ) 1 25 (1889) 

(2) See 8 43 ill (c) 

(3) See s 43 tllustt (d) & (0 and 
s S4 explaaaton (2) 

(4) V ante Introduct on to ss 40-44 
Ab nosh Chandra v Paresh Nath 9 C 
W N 40'» 410 (1904) Taylor Ev 
s 1667 Ph pson Ev Sth Ed 382 as 
to certified copies see s 76 post 

(5) Lcsalt V Tollervey 14 East 302 

(6) B N P 14 

(7) Parcell v Macnatnara 9 East 361 

Incledon v Berry 1 Camp 203 n a 
See Keramutoollah Chcnvdhry v Gholam 
Hosse fi 9 VV R. 77 (1868) Aghore 

Nath V Radhca Persl ad 14 VV R 339 
(1870) the fact that the pU ntiff has 
been con cted e\en though acfju tted in 


appeal s endeace of reasonable and 
probable cause Jad bar S ngh v Sheo 
Sara 21 A 26 (1898) 

(8) B N P IS 

(9) Gr^e v Nejo R ver Co 4 T R. 
589 Pr tclard \ H tchcock 6 M 1 Gr 
165 per Crossvell J 

(10) Kng V horn an 4 C B 884 
898 

(11) Poaefl V Layton '’NR. 371 

Kp Brglan 6 Johns 158 7 Johns 

168 Cn/Ki V Broun 2 P ck 304 

( 1 ) Pr tchard V H Id cock 6 11 i 
Gr ISl see Taylor E 5 1667 

(13) Clfsrges \ Shent n 12 Mod 343 
Foster \ Shau 7 Serg &. R 156 

(14) Hatton \ Lille 5 H & N 472 
tee also R v M Cue Jebb C C 120 
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indictment for perjury committed in a trial, the record will be evidence to show 
that such a tnal was bad(l) and if a party he indicted for aiding the e’cipa of a 
felon from prison the production of the record of conviction from the proper 
custod} Will he conclusive evidence that the prisoner was convicted of the crime 
stated therein (2) So where the judgment constitutes one of the muniments of 
the j art} ’s title to land or goods, — as where a deed was made under a decree in 
Chancer} (3) or goods were purchased at a sale made by a sheriff upon an exe 
cution(4), the record may be given m evidence against a party who is a stranger 
to it So, in an action to recover lands, a decree in a smt between the defend 
ant s father and other persons unconnected with the plaintiff which directed 
that the father should he let into possession of the estate as his own property, 
lias been held admi«sihle on behalf of the defendant not as proof of aiiv of the 
facts therein stated, hut for the purpose of explaining in what character the 
father, through whom the defendant claimed had afterwards taken actual 
possession of the estate (5) Iklan^r other instances might be given of the ad 
tinssibility of judgments xnter alios where the record xs xnatlcr of xnducemetit 
or mereh introductory to other evidence , but those cited will suffice to illustrate 
the pnnciple (6) A judgment raav be rele\aat as between strangers if it is lu 
admission, bemg received in favour of a stranger against one of the parties 
as an adtms«ion by such part} m a judicial proceeding with respect to a certain 
fact {7) This 13 no exception to the ruJe which requires mutuality, since the 
record is not received as a judgment contlusivtl) establishing the fact but merely 
as the declaration of the part} that the fact was so Thus not appealing agamst 
an adverse judgment ma} o^tate as an admission by the party of its correct 
ness (8) And a stranger (o a judgment may also be estopped thereby, not 
duectly but b} his acquiescence therein (9) So if A pleads guilty to a crime 
and IS convicted the record of judgment upon this pica is aumissible against 
him m a Civil action as a solemn judicial confession of the fact (10) But if A 
pleads not pmlty to a crime, but is convicted , tho record of judgment upon 


With the prosecution as an a 
action to establish the truth 

ment in a Civil action, or an award, cannot be given in evidence for such a pw 
pose in a Crirmndl prosecution (14) Tecbmcally, the judgments are inadmissible 


(1) /? V lies Cas Temp Hardr 118 
BNP 243 fl V Hart mend Page 2 
Esp 649n see Penal Code s 193 

(2) V 5/ a t R & R. 526 Ta>lor 
Ev S 1668 sec Penal Code ss 222 223 

(3) Barr V Craft 4 Wheal 213 

(4) St Ev 2SS Ji'itmer v ScHolter 
2 Ravle 359 Jackson ^ flood 3 Wind 
25 34 Fooler ^ Saiagc 3 Conn 90 
96 

(5) Dattes v Loxindes 6 M & Gr 
471 520 

(6) Tailor Ev I 1688 tee s 13 ante 

(7) Steph Dig Art 4 Taylor Ev 
S 1694 Phipson Ev 5th Ed 406 407 
hnsl ttasarnt A^yangar v Rajagopota 
Aija>gar 18 M 73 77 78 (1895) 

(8) Eaton v Sv-ctnsea fVateraorks 17 
Q D 267 

{9J Re Last 1896 2 Ch 788 

{10) R V Fontaine Moreau II O B 


1028 1033 per Lord Denman C J 
Why does what a imn says of hmseif 
cease to be CMdence by be ng said in 
Court ? As to a plea of eudty hem? 
evidence of an admission see Shu’nbw 
Cl under \ Madhoo Koybert 10 W R 
56 (1868) A plea of guilty m ll>e 
nal Court may but a verdict of convict oa 
cannot be cons dered in evidence >» • 
civil case Taylor Ev S 1694 

(11) R V Warden' of the Fleet U 
Mod 339 and v post 

(12) S 12 ante Taylor Ev !! 

6'»4 

(13) Taylor Ev S 1693 

(14) Taylor Ev ! 165) ■"<! 

there cited Casln^ue v Imne L ■< 

E & I 434 Kcramutoonalt 

I Cholam Uosse n 9 W R JlSW 
[A proceeding of a Cnm nal Court i 
ad’nissible as evidence a Civ I Cou 
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as not being between the oame parties, the partiea m the prosecution being the 
King Emperor on the one hand, and the prisoner on the other, and in the civil 
suit the prisoner and some third party , and substantially, because the issues in 
a anl and cnnunal proceeding arc not the same, and the burden of proof tests m 
each cn^ on different shoulders (1) Thus *4 is conv icted of forgmg B s signature 
to a bill of cTchange D is afterwards sued by 0 to whom A has transferred the 
bill .4’i conviction is not admissible to prove the forgery (2) So again a 
certificate of acquittal on a charge of rape is not admissible to isprovo the rape 
in a dn orce •'uit founded thereon (3) A mother murdering her son is not bene 
ficiallv entitled to take his estate by inheritance, but the fact of her havmg been 
acquitted or convicted is not relevant m a Civd Court upon the question whether 
«he has committed the wrongful act imputed to her and, if so, whether by such act 
she has forfeited her rights of inheritance (4) A stranger to a judgment may also 
be bound b} it, if he has so contracted Thus, i£ A contract to indemnify B 
agam't anv damages recoverable against the latter bj C, and B has bond fide 
defended the action and paid the amount the judgment will be conclusive of 
A s liabiht\ But this doca not apply where B has no contract with, but 
mereh a claim against -1 for such indemnity (5) In the absence of speaal 
am-eement a judgment or an award against a principal debtor is not binding 
on the surctj and is not cMdence against him m an action b> the creditor 
but the surety is entitled to have the liabiUty proved as against him m the 
same wav as against the principal debtor (C) As to decrees considered as 
evidence of the necessity of alienation, see authorities cited below (7) 


44 Am party to a suit or other proceeding may show 
that pny judgment, order or decree, which i** relevant under! 
section 40, 41 or 42, and which lias been proved by the adverS' * 


bouad to lind the facts itself] Di:lionotk 
Neofi ' I{uro Gobtnd 5 W R 27 
(1866 (The coHMCtion la a cnminal 
ca«e IS not conclusive in a civil suit for 
dama es m respect of the same acti 
A >\Bnuid Siirtnah \ hath nallt I^yalun 
l.er 3 W R 26 (1866) [A Civil Court 
IS not bound to adopt the view of a 
Maai‘irate as to the genuineness or other 
VM e cl a document ] Doorga Dost v 
Door^a Churn 6 V\ R Civ Ref 26 
(1866 [A suit for nione> forcibly taken 
from the plaintiff b) the defendant is 
iraintainable m Civil Court notwithstand 
ing defendants acquittal in the Criminal 
Court on the charge of robbery] , Ah Buksh 

V SI oikh Santiruddin 4 B L R AC 

13 <1869) 1 W R 477 In a suit for 

damages for an assault the previous con 
Motion of the defendant in a Criminal 
Court s no ev dence of the assault The 
factu 1 of the assault must be ined in the 
Civil Court R V Hedger (1852) at p 
133 Aghorenalh Roy v Radhika Pershad 

14 \\ R 339 (1870) Gogun Chttnder v 
R 6 C 247 (1880) Ram Lai v Tulla 
Ra 4 A 97 (1880) See Rai Kvmart 

V Ba 0 Sundar^ 23 C 610 (1896) in 
which however Ghose J observed that 
he was not prepared to say that the deci 
Sion m a Civil suit would not be admissible 
m evidence in a Criminal case if the 
parties were substantially the same and 
the issues in the two cases identical 


Rampim J contra iIan;anoh Debt 
RamdAtS/iome 4 C \\ N cKxvi (1900)i 
For a case in which a Civil judgment was 
rejected m a Cnminal proceeding see R 
V Fontoie Moreau 11 Q B 1028 And 
for a case in which a Civil judgment 
was admitted in a Criminal proceed 
■ng see Markur (m re) 41 B I (1917) 
Here the former plaintiff was the com 
plainant with former defendant the accused 
and (lie issue substantialK the same and 
the Civ I judgment in certain po nts now 
included m the Criminal charge was ad 
mitted In evidence of breach of trust 

(O CoguH Ckunder v R 6 C 247 
( 1 8S0) per \\ hitc J 

(2) Castngue v In rie L R 4 E & I 
’34 Parsons > Londmt Coirnrj Council 
9 T L R 619 

(3) I trgo \ Virgo 69 L T 460 So 
also in the trial of A as accessory to a 
felony committed by R the conviction of 
S though admissible to prove that fact is 
no evidence of B J g»iff See Phipson 
Ev 5th Ed 407 et tbi casts 

(4) I edanayagar Mudsher v Vedeu/n, 
14 Mad L J 297 

(5) Parker \ Leuis 8 Ch App 1035 
1058 1059 

(6) Ex parte i oung In re kilchtn 17 
Ch D 66$ 

(7) Field Ev 6th Ed 184—186 

Maynes Hindu Law II 323 324 and 

cases there cited 
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indictment for perjury committed in a tnal, the record will be evidence to show 
tliat such a trial was bad(l) and if a party be indicted for aidm? the escapj of a 
felon from prison, the production of the record of conviction from the proper 
custodj will be conclusive evidence that the prisoner was convicted of the crime 
stated therein (2) So where the ]udgment constitutes one of the muniments of 
the part} ’s title to land or goods, — as where a deed was made under a decree in 
Chancer} (3) or goods were purchased at a sale made by a sheriff upon an cxe- 
cution(4), the record may be given m evidence against a party who is a stranger 
to it So, in an action to recover lands, a decree in a smt between the defend 
ant’s father and other persons unconnected with the plaintiff which directed 
that the father should he let into possession of the estate as lus own propertv, 
has been held admissible on behalf of the deicndant, not as proof of aiiv of the 
facts therein stated, but for the purpose of evplaimng in what character the 
father, through whom the defendant claimed, had afterwards taken actual 
possession of the estate (5) Many other instances might be given of the ad- 
luissihilit} of judgments xnter aIto$, where the record is malier of Diducenient, 
or meiel} rntroduotory to other evidence , but those cited will suffice to illustrate 
the principle (6) A judgment mai be relevant as between strangers if it is au 
admission, being received m favour of a stranger against one of the parties 
as an admission b} such party m a judicial proceeding with respect to a certain 
fact (7) This 13 no exception to the rule which reqmres mutuality, since the 
record vs not received as a judgment condusivdy eatablishmg the fact but merely 
as the declaration of the part} that the fact was so Thus not appealing against 
an adverse judgment may operate is an adim^ion by the party of its correct 
ness (8) And a stranger to a judgment may also be estopped thereby, not 
duectl} but by his acquiescence therein (9) So if A pleads guilty to a crime 
and 18 convicted, the record of judgment upon this plea is admissible agairwt 
him m a Civil action, as a solemn judicial confession of the fact (10) But if A 
pleads not guilty to a crime, but is convicted , the recoid of judgment upon 
tlus plea IS not receivable against ^ m a Civil action as an adinis:>ion to prove his 
guilt (11) For the judgment contains no admission and in conformity with the 
rule which rejects ]udg~ ’* — J ~ 

gers to prove the facts i 
admissible as evidence 
with the pio«ecution a 
action to establish the I 

inent in a Civil action, or an award, cannot be given in evidence for such a pur 
pose 111 a Criminal prosecution (14) Tcchtucally, the judgments are inadmissible 


(1) R \ lies Cas Temp Hardz- 118, 
BNP 243 i? V Hammond Fage 2 
Esp , 649n see Penal Code s 193 

(2) E V 5/ot R & R 5^6 Tj>Ior 
Ev 8 1668 sec Penal Code ss 222 223 

(3) Barr v Grate 4 Wheat 213 

(4) St Ev 2SS Witmer v Schlatter, 
2 Rawle 3S9 Jaeksof* v If ood 3 Wind 
25 34 Fodler \ Saiagc 3 Conn 90 
96 

(5) Davies v Lowndes, 6 M & Gr 
471 S20 

(6) Taylor Ev 8 J68S see s 13 ante 

(7) Steph Diff Art 4 Taylor, Ev 
8 1694 Phipson Ev Sth Ed 406 407 
Knshnasanu Aaangar v Rajagopola 
Ayiangar 18 M 73 77 78 (1895) 

(8) Eaten \ Stiansea IVateruorks 17 
0 B 267 

(9j Rc Lost 1896 2 Ch 783 

(10) R V Fontaine Moreau li Q B, 


1028 1033 per Lord Denman C J 

Why does what a man says of bimself 
cease to be evidence by being sa d m 
Court ? As to a plea of guilly 
e\idence of an admission see Shumb^ 
Clmndcr \ Madhoo Koibert 10 W R» 
56 (1868) A plea of guilty m the Cnmi 
nal Court may but a verdict of con»iction 
CTiinot be considered in evidence m a 
civil case Taylor Ev 5 1694 

(11) R V Worden' of the Fleet i- 

Mod 339 and v post , 

(12) S 12 ante Taylor Ev li fbti 
624 

(13) Taylor Ev 8 1693 

<«) T,>lot Ev ! and cas» 

there cited Castnque v Imne - 
E & I 434 Keramutoollah Chmdhry 
\ Cholam Hossein 9 W R. 77 (1 ^ 

lA proceed ng of a Cnmina^ i rJ.rt 
adnissible as evidence. 
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is not being between the ?arae parties, the parties in the prosecution being the 
Kmg-Emperor on the one hand, and the prisoner on the other, and m the civil 
•nit the prisoner and some third party ; and substantially, because the issues la 
* ’ 1 - . 1 ’ • • • ,ujden of proof rests m 

‘ if forging B s signature 

A has transferred the 
j • irgery (2) So again a 


she has committed the wroniiful act imputed to her and, if so, whether by such act 
«he has forfeited her rights of inheritance (4) A stranger to a judgment may also 
be bound bj it, if he has «o contracted Thus, if A contract to indemnify B 
agam-t anv damages recovenblc against the latter by 0, and B has bond fide 
defended the action and pud the amount, the judgment will be conclusive of 
d’s liabilitv But tins docs not apply where B has no contract with, but 
merely a claim against .1 for such mdeninity (5) In the absence of special 
Bsreement, a judgment or an award agaiiut a principal debtor is not bmrbng 
on the surety, and is not cMdence against him in an action by the creditor, 
but the «urcty is entitled to hato the liabibty proved as against him m the 
same waj as against the nnncipal debtor (C) As to decrees considered as 
cvndence oi the necessity oi alienation, see autbonties cited below (7) 


44 Ally party to a suit or other proceeding may show 
that any judgment, order or decree, which i*! relevant under] 
section 40, 41 or 42, and which has been proved by the adversi 


i& Sad tbt last! Sukataih 

\ Huro Cffbind, S W R 27 
(18fi6i ITbe coflMCtiofl lo a criminal 
cate IS not conclusive in a civil suit for 
damases in respect of tbe same act) 
A Surmah v KAshtnolh !f}alun 

Icr j W R 26 (1866) (A Civil Court 
IS not bound to adopt tbe view of a 
Magi«trate as to the genuineness or other 
wise of a documetit ] iJoorga Dots v 
Dooria Churn 6 W R Civ Ref, 26 
(1866) [A suit for money forcibly taken 
from the plaintiff b> the defendant is 
rramtatnahle in Cwil Court notwithstand 
jng defendants acquittal m the Criminal 
Court on the charge of robbery] , Ah Buksh 
V Shaikh Sarntruddin 4 B L R , A C 

13 (1869) 1 W R 477 In a suit for 
damages for an assault the previous con 
vnction of the defendant in a Criminal 
Court is no evidence of the assault The 
factuti of the assault muSC be tried in the 
Cjm! Court R v Hedger (I8S2) at p 
135 Aghorenalh Roy v RaJbika Perskad 

14 R 339 (1870) Cogun Chiinder v 
R, 6 C 247 (1880). P<Jm Lai v rulla 
Ram 4 A 97 (1880) See Ra/ Kiimart 
' Sana Sundari 2S C 610 ^1896} in 
which however Chose J observed that 
he was not prepared to say that the deci 
Sion m a Civil suit would hot be admissible 
in evidence in a Criminal ease if tbe 
parties were substantially the same and 
the i<«ues in the two cases identical 


Jiampim J centra. Menionah Dah 
Romdas Shome 4 C U ^ clrjcvi (ISOO)^ 
For a case in which a Civil judgment was 
rejected in a Crimiosl proceeding see R 
V FoMaxne \tereau 11 Q B 1028 And 
for a case m which a Civil judgment 
was admitted in a Criminal proceed 
mg see Markur (t« rej 41 B 1 (1917) 
Here the former plaintiff was the com 
pJainant with former defendant the accused 
and the issue substantially the same and 
the Civil judgment m certain points now 
included in the Criminal charge was ad 
nutted in evidence of breach of trust 

(1) Gogun Ckundar v R 6 C 247 
(1880) per White J 

(2) Castrtque v Ivnrie L R 4 E ft I 
234 PartoHS v London County Co«ncif 
9 T L R 619 

(3) I'trgo \ Virgo 69 L T 460 So 
also in the trial of A as accessory to a 
felony committed by R the convictioii of 
B though admissible to prove that fact ■$ 
no evidence of Bj guttt See Phipson 
E\ 5th Ed 407 ef t&i casas 

(4) Vedanayagar Mudaiter v Vedaum, 
14 Mad L J 297 

(J> P^ier < 3 Cb 4pp !ojs 

1058 10a9 

(6> Ex parte i oung In re Kilchxn 17 
Ch D 668 

(7) Field Ev 6th Ed. 184—186 
Majnes Hindu Law SI 323 324 and 

cases there cited 
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party, was delivered by a Court not competent to deliver it o: 
was obtained bj fraud or collusion 

Principle — A judgment dcbvered by a Court not coinpeten,t(l) to dehve: 

I it as by a Court which had no jurisdiction over the parties or the subject mattei 
of the suit IS a mere nullity And though the maxim is stringent that nc 
man shall be permitted to aver against a record vet when fraud can be shemi 
this maxim does not apply{3) nor in the case of collusion when a decree is passec 
between parties who were really not m consent with each other (4) Fraus etjui 
nunquam cohahtant Fraud avoids all judicial acts ecclesiastical or temporal 
It IS an extrinsic collateral act, which vitiates the most solemn proceedings 
of Courts of Justice which upon bcmg satisfied of such fraud have a power to 
vacate and should vacate their own judgments (5) In the application of 
this rule it males no difierence whether the judgment impugned has been pro 
nounced by an infenor or by the highest tnbimal but m all cases alike it is 
competent for every Court whether superior or inferior to treat as a nullity 
any judgment which can be clearly shown to have been obtained by manifest 
fraud (6) 

Es 40— {Judgnunta orders and decrees) a 3 (Court ) 

8 3 ( Relevani ) 

Steph Dig Art 46 Taylor Et §| 1713— 1717 Phipson Ev 5th Ed 3S4 Best 
Ev §505 Field Er 6th Ed 186 — 190 Norton Ev “’IS 219 Wharton Law lescon 
(ISO**) It 12th Ed (lOlC) llakm Cband s Bes Jud eaia 484 


COMMENTARY 


peteooy 
fraud collu 




(1) Incom 
petency 


A\*hen one of the parties to a suit tenders or has put m evide&ce(7) 
a judgment order or decree under the fortieth forty first, or forty second 
section(8) it is open to the other party under this section to avoid its effect 
on any of the three grounds (o) want of jurisdiction in the Court wh ch 
delivered the judgment (6) that the judgment was obtained through fraud 
or (c) collusion (9) 

A judgment debrered by a Court not competent to dehver it is a mere 
nullity and cannot have any probative force whatever between the parties (10) 


(1) See Kettl lamma y Kelappan 12 M 

228 <1887) Sardormat ▼ Aranvayal 

Sahhapatfy 21 B 20S 212 (1895) 

(2) See cases cited post 

(3) Rogers V Hadley 2 K & C 247 
see Huffer v Allen L R 2 Ex 18 

(4) Bajtdon v Bceher 3 C & F 510 

(5) Duchess of K\ngstons Case 2 Sm 
L C Per Lord deGrey C J Pht pson y 
The Earl of Egremont 6 A. & E 587 
60S Paranfpe y Kanade 6 B 148 
(1882) 

(6) SI edden v Patrtek 1 Macq H L 
535 as to the procedure to be taken to 
set as de a decree obta ned by fraud and 
collus on see hlena Lei v Bhuju* Jha 
13 B L R App 11 (1874) Ashootosh 
Chandra v Taro Prasanna 10 C 612 
(1884) Eshan Cl ndra y ff nJamont 
Datsee 10 C 357 (1884) Karamah 
Ral mbhoy Rah mbJ oy Hob bhoy 13 
B 137 (I88S) Bans Lall v Rany Loll 
20 A 370 374 (1898) NiStarn Dassee 
V Nundo Loll 26 C 907 (1899) See 


also Act IX of 1908 Sch i Art 95 

(7) See NWar%n\ Dass V Hundo Lall 
30 C 369 382 (1902) where it was 
jected that the decree bad not been proved 
by the adverse party 

(8) In Norton Ev 218 t is suggested 
that the same rule ought to apply n the 
case of a judgment order of decree 
tendered under s 43 

(9) lb See Amedbhoy Hob bl oy ^ 
VtUeebhoy Cassumb! oy 6 B 716 (1SS2) 
It was suggested that the word rosy he 
read as equivalent to fraud and collu 
8 on sed guerre see post 

(10) See Kalka Parshad v kanhayo 
Sngh 7 N W P 99 (1875) Sookram 
Misser y Crossdy 19 W R 284 (1873) 

C nnesh Pattro y Ram Htd> ee 22 W 
361 (1874) R V Hussen Cab » " 
307 (1884) Where an offecce «* tn« 
by a Court w thout jur sd cUon v 
proceed ngs are vo d and the offender 
acqu tied is 1 able to be tr ed 
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The TTords ‘ not competent * m this Boction refer to a Court acting without 
]un diction (1) And although one Court cannot set aside the proceedings of 


into (2) Bv the law both of this countrv and of England anybody whether 

part\ ’ 

ma'v 

dictu ^ 

depend on whether a point ^ hich it decides has been raised or argued by a part\ 
or counsel It cannot bo «aid that whenever a decision is wrong m law or 
violates a rule of procedure the Court must be held incompetent to dehver it 
It has never been and could not be held, that a Court which erroneously decrees 
a euit which it should ha^c disnu^ed as time barred or as barred bj the rule of 
resjvdtcala acts without jun'diction and is not competent to deliver its decree 
Thi« and section 41 recognise that gi\en the competency of the Court even error 
or irregularity in the decision is a lc«3 e^^I than the total absence of finality 
which would be the only altcmatue (4) There is a distinction between an order 
which a Court is not competent to pass and an order which even if erroneous m 
law or in fact, is within the Court s competency (5) But a decision aftenvards 
found to be erroneous in law cannot have effect as res judicata m a later 
execution proceeding for a different rebef (6) 

The Act contains no definition of the term fraud for the purposes 
of this section It was held in one case that the fraud must not consist in the 
fact of a fraudulent defence having been set up , it must be fraud in procui 
mg the judgment, such as collusion or the like oetween the parties or fraud m 
the Court it«<lf (7) In a subsequent ca«e it was said that the fraud must be 
actual fraud, such that thtre is on the part of the person chargeable with it the 
tnalus anmus putting itself m motion and acting in order to take an undue 
advantage of some other person for the purpose of actually and knowingly 
defrauding turn The fraud must be such as can be explained and defined on the 
face of a decree and mete irregularity or the insistmg upon nghts which upon a 
due cstigation of these nghts might be found to be overstated or over estimat 
ed is not the kind of fraud which will authorise the Court to set aside a decree (8) 


(1) Keltllamma v Kelappan 12 M 

22S (188“J Competency is here synonym 
ous with junsd ction Sardarmat v 
Anarzayal Sabhapothy 21 B 205 212 

(1S9G) See the same matter reported in 
21 B 297 (1897) see Kad r v 

Dootanbibi 37 B 563 (1913) (incompet 
cnee and res }udteata) 

(2) Cunnesh Pattro v Ram Ntdhee 22 
W R 361 (1874) 

(3) Rajib Panda v Lakhan Sendh 27 
C 11 21 (1899) Steph Dig An 46 
Taylor Ev S 1714 Accord ng to Eng 
lish Law while in the case of fraud or 
collus on strangers alone may show their 
existence want of jurisdiction may be 
shown by anybody As to fraud ajid collu 
Sion in this country v post 

(4) This passage was cited with 
approval in Nalhu Ram y Kalyan Das 1 
All L J 21 222 (1904) s c 26 A 
522 Cflflon V Caston 22 A 270 281 
(1899) see s 41 ante 

(5) Sardarmal v Anarvayal Sabhapalhy 
21 B 205 211 (1896) 


(6) Bo f Nath Coenka v Padmanand 
Stngk 39 C 848 (1912) 

(7) Cammell v Sewell 4 Jur N S 
978 (1858) sc 3H&N 617 5H& 
N 728 see Story Eq Jur 258 I 252a 
as to enqu ries in the Bankruptcy Court 
guarding against fraud with regard to the 
cDDsiderat on for a judgment debt see Ex 
parte Revell In re Totlemache 13 Q B 
D 720 Ex parte Lennox 16 Q B D 
315 Ex parte Flatau 2'’ Q B D 83 
Ex parte Bonham 14 Q B D 605 Ex 
pane Offlf of Rece ver Re M\Uer 67 L 
T 601 Re Fraser (1892) 2 0 B 633 
Re Hajfk ns Ex parte Troup (1895) I 
Q B 404 As to the effect of fraud in 
judgments see Hukm Chand op ext 484 

(8) Patch > ertf L R 3 Cb D 
■’03 c ted in Uohomed Colab v Mahomed 
Sttllman 21 C 617 (1894) and recently 
folio ved m Nanda Kumar HonJadar v 
Rom /than Hawladar 41 C 990 (1914) 
19 C L J 457 wh ch has been followed 
in Jankt Kuar y Laehmt Narain 37 A, 
535 (1915) 


(li) Fraud 
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In a subsequent case(l) an action iras bronght for mfnngement of a patent, ami 
judgment -was reco\ered by the plaintiff, which was reversed by the Court of 
Aj)peal on the ground that the facts shewed no infringement Subsequently 
the plaintiff bronght an action to impeach the judgment on the ground 
that when an etpert sent down by the Court, and whose evidence was 
tlie onl} material endence before the Court as to the nature of the defendant’s 
process, examined the defendant’s works, the defendant fraudulently concealed 
from him certain parts of the process, so that he had no opportunity 
’ * tiTHJj plaintiff. On the 

judgment was set aside 

■ ' (James, Baggallar and 

reversed on the ground 
d the following ob-erva- 

tions, in winch Thc«iger, L J , conemred , Baggallay, L J , disscntmg ‘ As 
snmmg all the alleged falsehood and fraud to have been substantiated, ii such 
a Slut as the present sustainable t That question would require very grave 
consideration indeed before it is answered m the affirmative Where is litigation 
to end if a judgment obtained m an action fought out adversely between two 
litigants sui juris and at am’s length could be set ande bv a fresh action on the 
ground that perjurr had been committed in the first action or that faUe an>wer> 
had been gnen to mterrogatories, or a misleading production of documents 
or of a machine, or of a process, had been given * There are hundreds of actions 
tried cv erv v ear. in which the evidence is irreconcilably conflicting and mint 
be on one «iue or the other wiUullr and comiptlv perjured In this ca«e, if the 
’ ' favoar, the present 

judgment aside on 
ton of peijurr, and 
observations, winch 

were cbiter dicta, were cUed bv retneram, c J , in tne case nndernoted(3), where 
the plaintiff alleged that he was induced bv the fraud of the defendant not to 
defend the action and m wluch the following observations (winch were aUo 
obiter, as fraud was negatived) were made — The principle upon which these 


m any 
against 
obtainc 
which 


’ ’ ’ use a 

that It was 
other pirtj, 
rehearmg of 
’ *he form m which 


first decree was 
ren To so bold 
only of the law 
idieala a-* well 

bv Jame^ h J ■ 

m the pa” 3 ge I have quoted ” Since the Bnirhsh decision cited there 
have been several cases where the Court has under similar circumstances 


(IV PltyzLff ' L/oirf, 6 Ch D 297 
(1877) cited m AwMejiri Dassee \ 
IVundu laU 26 C 891 (1899) 

(2) Flvuer \ Lloid 10 Ch D 327 
(18 8 ) see Ahvloff \ OpfCTihetmer, 10 
Q B D 295 207 SOS (1882), in which 


US deci-.ion nis criticized and /« 

Laclnn, Atfram 37 A 535 (1915). lO 
h ch It was stated to be no lonjer law 
(3) Mahomed Golab ^ Mahon ed Snii 
OH 21 C. 612 619 (1894) 
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exeifi«cd jun'diction In the imdetmcntioned case(l), B in an action brought 
in the Probate Dnision had propoundicl a will, and A had propounded the 
substance of a later will alleging that the earlier ivill had been obtained by 
undue influence compronii«e wns effected under which the alleged earlier 
will was admitted to probate Vfterwanls A discovered that the last mentioned 
alleged will was a forger} and that B was a part} or privj to the forgcri and 
brought an action to set aside the compromise ns having been procured by 
fraud, and obtained judgment in that action In another case (2) the plaintiff 
alleged that a judgment was procured b\ the fraud of the defendant, in that the 
latter fraudiilcntlv exhibited to the Co irt and jury certain false and counterfeit 
documents and certain incraonndum books containing false and fraudulent 
entnes touching the matters m issUe in the action and the judgment so fraudu- 
lently oltaincil was «ct aside But m another where the plaintiff having 
obtained letters of administration to the estate of a deceased lancUoid sued a 
tenant for rent, and the latter m his written statement objected that the letters 
of administration had been obtamed upon a misrepresentation b} the plaintiff 
as to his relationship with the inte'tate it was held that assuming that tlie letters 
of administration could be regarded as an order withm the meaning of this 
section, the allegations of the defendant were not such as would entitle him to 
go into cMilence for tic purpose of prosing that the letters of aclmiuistration 
were imaiid in fan, and a! o that such i defence could not be successfully 
raued so long as the letters of aclnuni tration were not revoked b} a competent 
Court (3) \.nd m a recent ca«e it has been held tbat a suit to set aside a decree 
on the ground that it ha<l been procured bi perjured evidence is not inaintamable 
for the fraud must be actual and positive, a roeditaUd intentional contrivance 
to keep the parties and the Court m ignorance of the facts of the case and an 
obtaining of the decree b) t-iich contnv ance (4) 

regard to the jiarties who mav show fraud it is clear tbat a stranger 


no wav priv v to the fraud and not bv a partv since if the latter were innocent 
he might have applied to vacate the judgment and if guilt} he cannot escape 
the consequence of his own wrong But the language of the section u wide 
enough to allow a part]/ to the suit m which the judgment was obtained to aver 
and prove that it was obtained bv the fraud of his antagonist though the juJg 
ment stands iinrever'eil (7) And it Las been accordingly held that a party to 
a previous suit in which a judgment was obtained may in a subsequent suit aver 
and prove tbat it was obtained b} fraud though the judgment lemaius 
unreversed (8) So m a suit brought by against B for AAas pos-.es ion of i tank 


(1) Prieslian v Thomas 9 P D 210 
(1881; Ref 10 in Ralishob Mondal ' 
Sm Tarangii i Dobi 25 C W N 207 
(1921) 

(2) Cole \ Langford 2 Q B (1898) 
36 cited in Sri Rangammal 23 M 216 
219 (1899) 

(3) Ambtca Charan Das v Kola 
Chandra Da* 10 C W N 422 Ref to 
in RaksI ab Mondal v Sm jTarong ni Debt 
25 C W N 207 (1921) 

(4) Janki Kuar v Lachni JVorain 37 
A 535 (1915) following Nanda Kumar 
Houladar v Ram Jiban Hoj.tadar 41 C 
990 (1914) per Jenkins C J which dis 
sented from Venkatapa Noth v Sobha 
Naik, 29 M 179 (1905) and see Munsht 


\tosaful Huq \ Surendra bath Rai 16 
C W N 1002 (1912) and Cli ii o;o v 
/ 0,0 tw 38 M 203 (1915) 

iSj Tajlor E> 5 1/13 Steph Dig 
An 46 B gelon s bstoppel 208 Iluffcr v 
111 n h R ’ Txch Is t>ee -is ins 
As ar 1 Sa laddar ’1 C W N 594 

(6) This view IS bv no means a clearly 
settled and accepted one the rule with 
regard to innocent parties be ng treated 
as open to some doubt Rajib Panda v 
La’-han Sendh 27 C 23 (1899) 

(7) AHmedbhoy Hubibhoy v VuHee 
bhoy Cassumbhoi 6 B 703 71s (1833) 

(8) Ra/ih Panda v Lakhan Sendh 27 

C 1 (1899) $ c. 3 C V\ \ 660 

Vutonm Dassce v ViiBifo Loll 26 C 
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the plaintifE put m a decree based on a compromise in a previous suit between 
him and the defendant to prove his right to Vias possession The defence inter 
aha was that the decree was a fraudulent one It was objected by the plamtiB 
■> f 1 — ‘"♦“the former decree, which was unreversed, 

it was procured by fraud, but it was held 
• so (1) A party to a proceeding is never 
disabled from showing that a judgment or order has been obtained by the 
ad^ ersfc party by fraud{2) , and if it cau be proved that the decree m the former 
suit was obtamed by fraud there can be no question of res judicata (3) In the 
‘ ^ ^ “*■ ’ ^ mortgaged certain property to who 

d obtained a decree therein Subsequent 
o a third part)’, C B having attempted 
* property m the han^ of C, the latter instituted 
purpose of having it declared that the property 
ecree, because the mortgage transaction was a 
fraudulent one, and the decree had been obtained by fraud and collusion In 
such suit B contended that C having purchased subsequent to the decree was 
absolutelv hound by it But it was held that, having regard to the terms of this 
section, it was perfectly open to G to prove that the decree had been obtained 
by fraud and collusion (4) The words of the section “ any party to a suit, tic” 
are wide enough to include parties to the first suit, both innocent and guiltv 
But there can be no doubt that the benefit conferred by the section is given only 
to an innocent party not pnvy to the fraud For though the words of the 
section would, by themselves and independent of the general law, allow a pait^ 
to set up his own fraud in procuring the ' - a— -i - ...i . it 

(which has been characterised as a star 
guilty party would not be permitted to 
obtaining it he had practised an irapositu 

party is preclude * ' ' ' . ,pies oi 

justice which fori * where 

the nephew of a on the 

ground of perjur at the 

time of the grant but had refrained because the executor had promised him a 
payment wluch had since been withheld, his application was reiused on the 
ground that on his own showing he had been a party to the fraud (8) It la 


B9l (1899), s e. 3 C W N 670 la 
appeal 30 C . 369 . s c , 7 C W N , 353, 
It was held that the High Court bad 
original jurisdiction to entertain a stiit to 
set aside a decree of a Mofussil Court on 
the ground of fraud and that even if this 
were not so, inasmuch as admittedly the 
Court had jurisdiction to entertain the 
suit so far as >t vias one for administra- 
tion if the decree was relied upon by the 
defendant the plaintiff might show that it 
was obtained by fraud lapproved m Sn 
Raftgamntal v Sandammal 23 M, 216, 
218 (I89S)I. ^ansf Lai v Dhafo, '24 A, 
242 (1902) lo which cases this nutter 
and prior decisions thereon will be found 
fully discussed These three cases are 
supported by diejj in Ahmedbhey Htibt- 
bhoy V Vullcehhoy supra, Manehharam 
V Kal\dai^ 19 B, 821, 826 (1894), 
Ntlmonty Mukhopadhia v Atmunissa 
Bxbee 13, C IS6 (1885) The case of 
Bunn £a< v Rami\ Loll, 20 A , 370 
(1898), cannot be regarded as an author- 
ity as the present section was not consi- 


dered nor even mentioned in that dectsioo 
See Bansi Lai v Dhapo, 24 A, 242, 245 
(1902) As to foreign judgments see 
Niitartnt Dossee v Nvndo Loll 26 C, at 
p 910 (1899) ^ 

(1) Rajtb Panda v Lakhan Smdh, V 
C 11 (1899) 

(2) Manehhartttn v Kahdat, 19 B, 821 
(1894) 

(3) Knshnahhnpau v Ramamurtt, 

M. 198 (1892) ^ 

(4) NxImoTtty Mukhopadhya v Ai«* 
nusa Bxbte, 12 C, 156 (1885) 

(5) Ahmedbhoy Hubibhey v W/r/' 
bhoy CoxrKm&A^y, 6 B, 703 (1882), t 
p 716. ptr Latham having rcga™ ^ 
the maxims AllegOTit Juom iufpd«d>rt/<" 
Koti ett oudtendur and Remo ex dolona 
proprxo reletatur am ouaibum 

(6) Rulartm Doisef v Nundo LaU. 

C. 891. 907 (1899) <• 27 

(7) Rajib Panda v Lakhan Sendh, i 

C, 11, 22 23 (1899) . 

(8) Kxshorbhex Ravadax v Rtnehoi'^ 
Dhulia. 38 D . 427 (l9I4) 
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doubt a general rule tint a Court will not interfere actively m favour of a party 
who has been particeps criHiuiis in an illegal or fraudulent transaction, and this 
rule ordinanlv applies to persons who arc pnvics mestate But the rule that a 
pnw in estate cannot set up ’ “ - — ‘ ’ 

There are cases which form ai 
in which the parties concur is 

In «ucU cases the Court «ees the necessit} of supporting the public interest, how 
ever blanieable the parties thcm®cl\es may be Another exception is where 
the collu'ne fraud has been on a pro\ision of the law enacted for the benefit 
of the pnnes The rule which pre\ ents a person who is a party from pleading 
the ille'’alitv of hia act docs not hold good as against persons claiming through 
such partv, 1 / they arc the partica sought to be defrauded So where by means 
of a fraud practised on the Court the owner of considerable property caused a 
decree to 1 « pass«l against himself as defendant in a collusive smt upholding 
a fictitious volf uamnlt, by which it was intended to tie up the property in per 
petuiti for the benefit of the dmet descendants of the uaqij to the exclusion of 
his collateral heirs, it v as held in a auit by such heirs to recover possession of 
their share bj inhcntancc of the projicrty so dealt with (a) that a Court, which 
was otherwise competent to entertain the suit had jurisdiction on the finding 
that It had been obtained by means of fraud to treat the previous decree as a 
milhtv, and (l») that the plaintiffs were not prevented from setting up the plea 
that the previous decree had been obtained by fraud bv the fact that the person 
who practi ed such fraud was their predecessor m title ( 1 ) 

4.S m the case of the term ‘ fraud,” the Act contains no definition of the ^‘“5 Collu 
word collusion fo^thc purposes of thisscction ‘Collusion is the uniting *■ 
for the purposes of fraud or deception and has been defined to bo a deccitfm 
agreement or compact between two or more persons to do some act in order to 
prejudice a third person or for some improper purpose Collusion in judicial 
proceedin'^? is a «ccrct agteeraont between two persons that the one should 
institute a suit against the other m order to obtain the decision of a judicial 
tribunal for some sinister purpose , and appears to be of two bnds ( 0 ) When 
the facts put forward as the foundation of the sentence of the Court do not 
exist, ( 1 ) when they exist but have been corruptly pre concerted for the express 
purpo e of obtaining the sentence In either case the judgment obtained by such 
collision is a nuUitj (2) 

It is clear that a stranger to a judgment can avoid its effect by proof of 
collusion But a party who has himself procured the judgment by his collusion 
canne « 1 > ” ' , * ’ f 1 1 > '■ 

by a ' , ■ ■ II 

or an • • ' 1 ’ ' ' ' ' 

neither of them can e«capc its comequenccs(5) Strangera no doubt may falsify 


(1) Barkut un mssa v Fa.1 Hag 26 
A 2’7 (1904) 

(2 Whartons Law Lexicon (1892) 
iub loco Collusion n ISl tb 12th 

Ed (1916) p 187 This definition is 

perhaps m some respects too limited 
Proof of collusion in the sense that the 
parties even without fraud were not 
really in contest will vitiate the judgment 
Earl of Bandon v Becher, 3 C & F 
510 Gtrdlestone v Brighton Aguarium 
Coy 4 Ex D 107 [referred to in 
Hutartni Dossee v Nvndo Loll 26 C at 
P 909 (1899)J Tie former action in the 
ease last cited was one brought not for 
the purpose of giving the person named as 
plaintiff the fruits of it or indeed any 


benefit whatever from it hut for the 
protection of the defendants It was held 
that there was so fraud in procuring the 
former judgment but that it Mas no bar 
inasmuch as there had been collusion 
(deceit) and the defendants in the second 
action were in truth both pla ntiff and 
defendants in the former action the judg 
ment in wh ch was pleaded as a bar In 
Sardannal v AravoyiU Sabi apathy 21 B 
205 21S (1896) it was held that there 
was no collusion 

(3) Chemnrappa \ Pulappa 11 B 708 
713 (1887) 

(4) In cases cted anif 

(5) Cl enmrappa v Putappa supra 

07 


W, LE 
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a decree by cbargmg collusion , but a party to a decree not complaining of any 
fraud practised upon bmself cannot be allowed to question it It is not com 
petent to a party to a collusive decree to seek to have it set aside (I) A party 
to a collusive decree is bound by it, except possibly when some other interest is 
concerned that can be made good only through his (2) The distinction be 
tween fraud and collusion has been saidCl) to lie m this, that a party alleging 


with the principle of resjudtatta (4) 

(|\) Genrr The question of fraud as affecting judgment and decree was considered 
ally by the Bombay High Court on general grounds of Engbsh law in the case of 

AhmfdlJioy Hvhibhoy v VulUAhoy Caisuinblioy[b) which must be read m con 
junction with the previous observations After a division of persons into three 
chs'es with reference to their position as affected by the judgment viz (o) 
privies, (b) persons who, though not claiming under the parties to the former 
suit were represented by them therein , (c) stranglers, neither pnvies to, nor 
represented by, the parties to the former suit, the Court proceeded to consider 
the effect of a previous judgment on these three classes respectively with refer 
ence to their capacity to dispute it 

In the jir&t place, the judgment may be an honest one obtained m a suit 
conducted with good faith on the part of both plaintiff and defendant In 
such a case the previous judgment ’ i ’ (a) and class 

(h) , class (c) will be m no way a£ o inter paries , 

but if it be one in rem passed by • be bound bv 

and cannot controvert it (7) In the second place, the judgment maj be passed 
in a suit really contested by the parties thereto, but may be obtained by the 
fraud of one of them as against the other There has been a real battle, but 

■* ’ t 


force, but it may be impeached for fraud and set aside if the fraud be proven 
iT 7 .1 it — — j — w* V been obtained by the fraud 

In this case there has been 
* es to such a judgment, it u 

iTivies of these parties(8) 

^ a on a provision of the law 

enacted for the benefit of such pnvies (9) Thus in the undermentioned case, A 
With the intention of defcatmg and defrauding his creditors made and deliv 


representative under Hindu law sued B to have the note and conveyance wi' 
aside and to have the defendant restrained by injunction from executing the 
decree, but it was held that the plamtiff was not entitled to relief in respect of 


( 1 ) yaradarajulu Naidu v Srtnvcstxlu 
Nmdu 20 M 333 (1897) 

(2) Chenvtrappa v Putappa 11 B, 708 
(1887) 

(3) Varadarajutu No dtt v 5nKtwi<>/K 
N<udu 20 M. at P 338 

(4) Ib tf jt be proved that the decree 
* 2 $ obtaioed by the collusion of otbers 
there can be bo ret judieola XruAnabAa 
Paiu T Romamurlt 16 M, 198 (1892) 


(5) 6 B 703 (1882) 

(6) V s 41 ofit€ 

(7) Ahmedbhoy Hub^bJoy v 
bhoy Ciusumbhoy supra. 

(8) Ahmedbhoy Ht<bibhey v F-I rr 
bloy CassumbJoy supra Ranganmoi ▼ 
Venkatachan 18 M 378 (1895) 

(9) Ahmedbhoy Mubibhoy v Vunef 
bhoy Castumbhoy supra. 
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the note and the decree, although she was not personally a party to the fraud, 
jDasruuch as she claimed through A by whose contrivance and collusion the 
defendant was enabled to obtain the decree (1) But as regards class (6) and 
’ ‘i' " ttii class may 

■ eat a pre* 

' . ■ ■ . provided 

, , • •Ilusion (2) 

It has been held, m the Calcutta High Court, that a consent decree cannot be 
set aside on motion on the ground that it waa obtained by fraud and mis- 
representation, but that a separate suit must be brought for that purpose (3) 
^d in a recent ca«c in the Allahabad High Court, where it was alleged that a 
compromi'5e was obtained by undue influence, it was held that a decree oh 
tamed by consent or on a compromise can be attacked in a separate suit, not 
only upon the ground of fraud, but upon any ground which would be sufficient 
for invalidating the agreement upon which the decree was based (4) Semble 
havuig reganl to the wide terms of this section it is not possible to say that 
it is not open to a Court other than the Court from which a grant has issued, 
m cases of fraud or coUu-'ion, to deal with the matter and decide whether the 
grant has been obtained bj fraud or collusion But the better course in 
Fuch cases would be, when it is open to a pirty alleging fraud to apply to the 
Court from which the grant issued, to stay the suit to enable an application 
to be made to revoke the grant (3) 


(1) Rangammol t Vtnkataehart 18 M 
378 (1895) 

(2) Ahmedbhay Mubibhei v Vullee 
they Castumbhoy 6 C at PP 7l0 — 714 
aad see Batkanla Nath Ray Choudhry v 
Vahe>idra Sofh Raj 1 C L- J 6i 

( 3 1 Fooieoomary D^n ^ Mooday 
Chwider 2 S C 849 (1898) 

(4) Shemi Nath Cliaiidn v Ravtnoj 


34 A 143 (1911) followins Huddersfield 
Banking Ce \ Henrj Lister & Sou Ltd 
L R 2 Cb 273 (1895) and v MussI 
Gulak Kuar v Badshah Bahadur 13 C. 
U N 1197 (1909) aed Sorbish Chandra 
Basu V Hart Dajal 14 C W N, 

4>l (1910) 

(5) Rokshab Meiidal \ S i Tarangvit 
Devi 25 C \V N 20? (1921) 




OPINIONS OF THIRD PERSONS , ^VHEN RELEVANT 

The opuuons of aay person, other than the Judge by whom the fact la 
to be decided, as to the existence of facts in issue or relevant fact, are, as a rule, 
irrelevant to the decision of the cases to which they relate To show that such 
and such a person thought that a cnme had been committed or a contract 
made, would either be to show nothii^ at all, or it would invest the person whose 
opinion was proved with the character of a Judge The use of witnesses being 
to inform the tribunal respecting facts, their opinions are not in general receiv 
able as evidence, though what is matter of opinion is sometimes a question of 
some difficulty In some few cases, the reasons for which are self evident it is 
otherwise They are specified m the following sections 45—51 (1) A distinc 
tion must, however, be drawn between the cases where an opinion may be ad 
mi'sible under sections 6—11 (independently of its correctnc«s as such) as form 
mg a link m the chain of relevant facts to be proved and those m which an 
opinion IS tendered merely as such, and is sought to be made use of solely hv 
rea'on of the correctness of its findu^ upon its subject matter In the list 
mentioned ca’=e the opinion will be excluded, unless it be one of those which are 
permitted to be given in evidence under the above mentioned sections That 
I man holds a certam opinion is a fact (section 3) and this fact when relevant 
must like others be proved by direct evidence Subject to a proviso in favour 
of the opimons of experts who cannot be called as witnesses, oral evidence, 
if it refers to an opinion or to the grounds on which that opinion is held, must be 


The weight of such evidence depends on the maxim cuxltbet tn arte sua 
creden ' ' ' ' ' ed m the general 

rule admissible, when 

ever tl ^ persons are un 

bhely to prove capable of forming a correct judgment upon it without such 
assistance , m other words, when it so far partakes of the character of a science 
or art, as to require a course of previous habit or study in order to obtam a com 
petent knowledge of its nature ”(2) On the other hand, it is equally clear 
that the opimons of skilled witnesses cannot be received, when the mquiry re 
lates to a subject which does not require any peculiar habits or cour «0 of 
in order to quabfy a man to understand it (3} Thus witnesses arc not permitted 
to state their views on the construction of documents or on matters of mi^al 
or legal obligation, or on the manner m which other persons would probably 
have been iMucnced had the parties acted in one way rather than another, 
because on such points the Court is as capable of forming an opinion as the 
witnesses themselves (4) 

(1) Sleph lotrod 167 Opimons in mg of the term expert see Lsirw®* 

so far as they may be founded on no evi Expert and Opinion Evidence 1705 

dence or illegal evidence are worthless (3) Taylor Ev S 1419, see 

and in so far as they may be founded on d« v iloyaram 1 Bom H C K 

legal evidence tend to usurp the functions p 155 (1863) See remarks to 

of the tribunal whose province alone it is Bramwetl in <7 % \f I R T 

to draw conclusions of law or fact Phip 171 200 and of Vaughan o 

son Ev Stb Ed^ 361 citing Beat Ev in 7? v Syiverhek L. R. 2 Q » 

S 511 Powell E> 9th Ed 37— SS (1894) 766 769 ^ , t Fv 

Law«ona Expert and Opinion Evidence^ (4) Taylor Ev $ 1419, Greenlea 

1 \\ igmOre Fv S 1917 et seq S 441 

(2) Taylor Ev f 1418 as to the mean* 
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The opinions of skilled witncves ire adnusnble in evidence, not onlj -where Opinion 
ther rc«t on the per onal ohscnation oI the witnesses themselves, and on facts 
within their own knowledge, but cien where they ate merely founded on the 
cose as proved dher tnlnes^cs at the Irtal But here the witness cannot m 
»tncttie«s be a<Lcd his opinion respecting the leiy point which the Court orjutv 
are to determine So if the question he whether a particular act, for which a 
prisoner is tned, were an ict of in'^anity a medical man conversant with that 
dlsea^e, who knows nothin:; of the prisoner hut has simply h^ari the tnal, 
can not be broadly asked lus opinion as to the state of the prisoner » mind at 
the time of the commission of the alleged crime , hecau e such a question involves 
the determination of the trvlh of the facts deposed to as well as tho scientific 
vfcTcia: from those facts He mav, howcaer, he asked what judgment he 
can form on the subject, assuming the facts stated in evidence to be true (1) 

•^n expert maj refer to text hooks to refresh bis memory or to correct or con 
firm ius opmion(2) co , a doctor to medical treatises aaaluerto price list« a 
foreign lawver to code'', text writers, and reports Tf he describe particular 
passages therem os ae - ‘ they may be read as part 

of Ins te'timony, the ice per se (3) The opinion 

of an expert is open and when the opinion is 

relevant the grounds upon which such opinion is based are also releiant (5) 

The caadence of experts is to he received with caution because thev may often 
come -with euch a bias in their minds to support the cause in which they are 
emhaiked that their judgments become warped and they tbemschet become 
even when conscicnt « i « • 

And thus the enden 
on a forgerv charge 


* ‘ • * ' ' — er of opmion is not DjstJDeUon 

I all supposed state between 
”'dk; the judgmenb 
IS therefore neces matter of 

eanly involved in statement of fact An instance erroneously supposed to be opinion ’ 
eunpiv an * opinion ’ is found m cases where the phenomena being too numerous 
or mtangible to permit of correct or effective individual statement witnesses 
are permitted in their 

miiitls This, Thus 

a -witness can ^ health 

or the reverse , or seemed ‘ hostile ’ or ‘ friendly , or appeared intoxicated 
or looked ‘ excited , ’ or * scared ’ ‘ old or youi^ or was of a particular 
age, plea'cd ’ or ‘ agitated , ’ or that two persons seemed to be attachedj’ 


dl Taylor Ev S 1421 Jlf Roghunt 
Stngh V R 9 C 455 461 (1882) R T 
Meher Ah 15 C 589 (1888) ifcNagh 
tens Case 10 C & F 200 

(2) S 1S9 post 

(3) Taylor Ev I 1422 Sussex Peer 
ege Case 11 C & F 85 114 Colter v 
Simpson 5 C & F 74 Nelson t End 
port 8 Beav 527 Cone! a v Munetta 
40 Ch D 543 

14) S 46 post 

(5) S 51 post 

(6) See Best Ev I 514 et seg asd 
per Lord Campbell Tracey Peerage Case 
10 C & P 191 See remarks of Jessel 
'I R in Abinger ^ Ashton L R 17 
Ea 373 An e-rpert is not I ke an 
ord nary v iness who hopes to get bis ex 
pvnses but he s emploied and pad m 
the sense of ga n be ng employed by per 


sons who call him Undoubtedly there is 
a natural bias to do something serviceable 
for those who employed you and adequate 
ly remunerate you — lb at p 374 See 
also Goday Nora n v Sri Ankala 6 Mad 
H C R 8S 87 88 (1871) Hart Clinta 
itan V Sforo Lakslitnan 11 B 101 
(1886) And as to enm nal cases see 
Antoni V R 2 All L J 444 (1904) 
Panehu Alondal v R 1 C I* J 38s 
(1905) 

(7) Venkata Rom (o re) 36 if 159 
(1913) 

(8) Best E\ 473 Amer Notes See 
Coraewall Lew s Influence of authority 

1 Sully s lUusons 328 Wiguiore Ev, 
f 1919 ft is of course not intended 
under the Act to exclude endenee of this 
description See Cunningham £v 190 
and s 3 ante definition of fact." 
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to each other, or that a ouildmg or document was ' in good or bad preservation,’ 
or the hke Such persons are not experts properly so called , though experts 
with the same facilities for ob«ervation, may, of course, testify m the same 
manner and to the same points The obnous, and perhaps, the only, hmitation 
placed on evidence of tms nature, which may be described as the opinions of 
non-experts, is that the witness will not be allowed unnecessarily to invade the 
province of the Judge or Jury, substitutmg his opinion for theirs (1) But such 
evidence is admitted on the grounds that positive and direct testimony is un 
attainable (2) As all language embodies inferences of some sort, it is not possible 
to wholly dissociate statements of opinion from statements of fact The en 
dentiary test has been said to be, that if the fact stated necessarily involves the 
component facts, it will he admissible as amounting to a mere abbreviation , if it 
does not necessarily involve them, but may be supported upon several distinct 
phases of fact tho particulars only should be given and not the inference Thus 
though a witness might, without objection, state that ‘ A shot B,' or ‘ A stabbed 
B ’ yet the statement that ‘ A hilled B ’ would be improper , as involving a 
conclusion that might be remote and doubtful, and apply equally to a variety 
of different incidents ”(3) So it was held that a witness’s statement that a 
party ‘ IS in possession. ’ is no evidence of that fact , that the question of pos 
se'^on is a mixed one of law and fact, and that the ewdence produced must g«e 
the various acts of ownership which go to constitute possession , so that the Court 
may arrive at its own conclusion (4) In, however, a subsequent case it was laid 
down that a statement by a witness that a party is in possession, is, m point of 
law, admissible etidence of tbe fact that such party was m possession (6) Such 
general and ^ ague statements arc, however, as a rule of but httle value (0) A 
common instance of such opinion evidence of non-experts is that which is given 
' " nuiaeness 

• , ked “ in 

you have 

seen mth the man you see at the trial The same rule of comparison belongs to 
every species of identification ” as for instance to tbe indentification ol 


(1) Best Ev 473 474 5 517 Taylor 
Ev $ 1416 Lawsons Expert and Opioton 
Evidence potl see next note James 
Law of Experts 32 Wharton Ev 9 502 

(2) Taylor Ev 9 1416 Such opinions 
have Ueen described as camions from 
necessity and the rule stated as follows 

the opinions of ordinary witnesses de 
rived from observations are admissible in 
evidence when from the nature of the 
subject under invest gation no better «vi 
dence can be obtained or in fact cannot 
otherwise be presented to tbe tnbunal 
e g <}uestion relating to time (inantity 
number d mensions height speed dis 
tance or the 1 ke and to the facts stated 
in the text I^wson s Expert and Opinion 
Evidence 460 

(3) Phipson Ev Sth Ed 378 citing 
Best Ev Amer Notes to 9 SIJ supra 
Whart 59 IS S09— 513 Stephen J m 
3 Southern Law Rep (Amer) 567 and 
see Taylor Ev 9 1416 On some parti 
cular subjects positive and direct testimony 
IS often unattainable. lo such cases a 
witness IS allowed to testify to bis belief 
or opinions or even to draw mfereuees 
respecting the fact in duescioa /rom other 


facts which are mthm his personal 
knowledge see also Powell Ev, Sth Ed 
54 Best Ev 9 517 

(4) Ishan Cl under v Ham Lochtin 9 
R 79 (1868) 

(5) Mantram Deb v Deti Charan 4 B 
L R (F B ) 97 (1869) 

(6) See notes to s 110 post 

(7) Taylor Ev 9 1416 Witnesses 

may not only state their belief as to the 
identity of persons present in Court « 
not but may identify them by photographs 
{Fnth V Frnh 1896 p. 74) produced sml 
prared to be theirs The same rule sp 
plies to the identif cation of things (FoW 
V CathereoU 13 Jur 542) eg, opnon 
may be given as to tbe resemblaoee of w 
engraving to a picture not pfoduc« 
iLueas v IVillioms 1892 2 0 B lU 
116) or even of a portra t th^ ' 
produced to one of the parties in Co^ 
(ifi/fee V iomion Times ” Oct 
1892 KfeQueen v Phtppt “Times Jo'J 
1 1897) PI ipson Ev Slh Ed 376 

Wigaiore Ev 9 1917 

(8) t s 4" post 

(9) 13 Jur 54’ 
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handwnfmg(l) The opinions o( witnesses arc also admissible to prove the 
innuenSocs of libel, where ordmarj words are used m a peculiar sense, or where 

' ‘ ^ * - »»- _ I . _ T) I _ 

f the 

■ ning The question 

”(2) A person may 

j ^ his testimony being 


\\itnesses mav, howesor, as has been already observed describe the apparent 
condition of people or t ’ » i , sob^r 

or a building or doev lihe (5) 

\notber ca«« m which lej are 

allowed to speak to characier to) tame uia^ am/ opinion 

of ana witness possessing knowledge of the subject There are many things 
in almost iinivers'il u«o, the value of which any one may testify to it being a 
matter of common knowledge In other cases the opmion of an ordinary 
witness would not be sufficient The market value of land is not a question 
of science and skill upon which only an expert can give an opinion Persons 
living m the neighbourhood may be presumed to have a Bumcient knowledge 
of the market vtduo of property from the location and character of the land 
in question and so also witnesses may express their opinions as to the value 
of goods and chattels Market value,” said Air Justice Story m an early 
caae, * is ncceseanly a matter of opmion as well as of fact, or rather of opinions 
gathered from facts IIow arc no to amve at it t Certainly not by the mete 
purchase made b) a single person , or by purchases made by a few persons , 
for m either case they may hav c purchased above or below the market price 
or the market pnce may te fiuctuatmg and the sales too few to justify any 
general conclusion Buyers may refuse to buy at a particular pnce , sellers 
may refuse to sell at a lower pnce In this state of things we must necessanly 
report to opimons of merchants and others conversant in trade for opinions 
what under all the circumstances is the fair market price or value of the goods 
In the next ca«e the knowledge of their market price bemg thus, m fact a 
matter of skill judgment and opimon it is m no just sense mere hearsay , 
but 13 in the nature of the evidence of experts (T) In the case cited it was 


(1) See Best Er ! 233 s 47 

See Hams Law of identification (1893) 
[Treating of persons name idem sortans 
identity of prisoner photographs opinion 
evidence murder identification ancient 
records and documents bandwritiog 
identity of real estate identification of 
personal property view of premises by 
lury compulsory physical exasnoation 
mistaken identity etc 1 

(2) Odgers on Libel S67 Starkie on 

Libel 5th Ed 465 Wharton s 975 
Phipson Ev Sth Ed 376 Dainet v 
Hartley 3 Ex 200 referred to in Cnn 
rmgfiani Ev I9I v ffarmer 

3 C & K 10 Barnett v Allen 3 H & 
L 376 i’lmmon* v kfitchell 6 App 
Cas 155 163 Curies v Peek 13 W R 
(Eng) 230 

(3) V ante p 197 

(4) (fright \ Talha ■ 7 A & E 313, 


R V tfevUl Cr & Due Ab Cas 96 
Crecnslade v Dare 20 Beav 284 nor 
tmder this Act Field Ev 346 note 

(5) tr Phipson Cv Sth Ed 376—378 

(6) Phipson Ev Sth Ed 378 see 
Notes to s SS post 

(7) AUtonso V Unxted States 2 Story 

421 (1843) (Amer ) Lawsons Expert 

Evidence 431—456 439 it is no objec 
tion to the evidence of a witness testify 
ing as to market value that such evidence 
rests on hearsay Wiartoo Ev 449 
IVigmorc Ev J 1940 See as to market 
rate Asrain Cl inder v Cohen 10 56 

{ISS-i) end s» to narket laJte aader 
Mimic pal and Land Acquisition Acts see 
JIfan ndra Chandra AanJi v Secretary of 
State 41 C 967 (1914) and Jiansh 
CItnder Keogy v Secretary of State, 11 
CUN 87S (1907) 
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[ss. 45, 46. 


said that the market-value of land may he roughly defined as the pnce Tvhicfi 
a vendor, 'willing hut not compelled to sell, might reasonably except to obtain 
from a wiUmg purchaser (1) 

The rule upon evidence m matter of opinion has been thus suminarise(L(2) 
The general rule is that a ■witness must only state facts and his mere personal 
opinion IS not evidence But this rule is subject to the following exceptions 
namely — (a) On questions of identification a witness is allowed to speak 
as to his opinion or hehef (S) A witness s opmion is receivable m evidence to 
prove the apparent condition or state of a person or thing (c) The opinions 
of shilled or scientific 'witnesses are adnussible evidence to elucidate matters 
which ate of a strictly professional or scientific character Sections 45 46, 51 
of this Act deal with the last exception and sections 47, 51 with the first m so 
far as it bears on the question of identification of handwriting Sections 48-50 
add further exceptions relating to opinions on general customs and rights(3) 
to usages, tenets, and the like(4), and to opimons on relationship, provided 
such opmions are expressed by conduct (6) 


Opinion ot 
experts 


45 When the Court has to form an opmion upon a point ^ 
of foreign Ian, or of science or art, or as to identity of hand ^ 
writing [or hnger-impressions](6), the opmions upon that point 
of persons speciall} Etcilled m such foreign law, science or art, or i 
in questions as to identity of handwriting [or finger impres* | 
sions](7) are relevant facts | 


Such persons are called experts 


Itliatratioiu 


(a) The question is whether the <le&tb of A was caused bj poison. 

The opinions of experts as to the symptoms produced by the poison by iitucb A is 
supposed to have died are leievant. 

(b) The question is whether A at the time of doing a certain act, was by rctson ol nn 
soundness of mind incapable of knowing the nature of the act or that be was doing whnt was 
either wrong or contrary to law 

The opinions of experts uj on the question whether the symptoms exhibited by A 
commonly show unsoandne» of mmd and whether each iinsoandness of 
mind usually renders persons incapable of knowing the nature of tl e nets 
which they do or of knowing that what they do is citherwrong or contrary 
to law are relevant 

(«} The question is whether a certain document was wntfen by .1 Another document 
is produced wb ch is proved or admitted to have been wntten by A 

The opinions of experts on the question whether the two documents were wrlteu 
by the same pereon or by different persons are relevant 


Facts bear- 
iDC upon 
opinion of 
experts 


46 Facts, not otbennse relevant, are relevant if tbey 
support or aie inconsistent ^tli the opimons of experts, wlien 
such opinions are relevant 


(1) Kotlas Chandra Mtlra v Seefttary 
cf Stale 17 C L. J 3A (1913) 

(2) Powell Ev 111 el seq 

(3) S 43 post 

(4) S 49 post 

(5) S 50 pest 


(6) The port on in brackets was ad Jed 
y s 3 Act 'V of 1899 

(7) Id finger impression* % 
iclude ihumb impress ons oce Aepo 
elect Committee cited 3 C A-. * 
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Iltusfntiottt 

(o) The question i« t»bethcr -I was pot*ooc<l bv a certaia poison 

The fict that other persons who tiero poisoned by that poi«on exhibited certnin 
Fvmptoins «1 leh expert* affirm or deny to be the symptoms of that poison 
IS relevant 

(!-) The qnestion h whether an obsfmetion to a b-irbonr is caused by a certain sea wall 
The fact that other harhoiira similarly ntnited in other respects hut where there 
wrre no such sen walls l>epan to he obstructed at about the same time is 
relevant (1) 

Principle — The u«c of witnesses Lemg to inform the tnbunal respecting 
fads, their optntont ore not in eeneial receivable as evidence Facts should 
be stated and not inferences The rule however is not without its cxcep 
tions Being based on the presumption that the tnbunal is as capable of 
foimiDg a ’ ■> r when circjitnstances rebut this 

pre^umptu the opinions of specially skilled 

persons ai mdation on which expert testi 

monv rests is the 'uppo^ed supenor knowledge or expenence of the expert m 
relation to the subject matter upon which he is permitted to give an opinion 
as evidence (3) 

* 3 (“Covrl ) 

•• 3 (' Pd»\ytnt ] 

*• 3 (TA'it a m/ta ccr(<Tin epiRion 

na /art ) 

*. 3 f‘ Fad ) 

t 60 {Fciitnet of op man inu«t fce dtrtd ) 

*■ 60 Procito (Opinion of <tp<rt teho cannot 
U ealledafa te (ne<r ) 

Steph. D ? \rts. 40 oO Tavlor Fv SJ 142J-1425 1417—1419 142o 1445 337 
Phipaon Ev 6th Ed. 303—3*0 Norton Fv 225 Field Ev 6th Ed. 191—193 Best 
Ev oil rt«g, Powell Ev 0th Ed. 40 — 50 Roscoe N P Ev , 84 175 170 Rogers on 
Expert Testimony (1883) 2nd Ed 1891 I.i»w8on on Expert and Opinion Evidence (1880) 
James Ohio Law of Opinion Fvidence (1889) Wigmore Ev § 1917, cf seg , Hams Law 
ol Identification (1892) Hngan on Disputed Ilandnntmg (1894) 


• 74 (Opinion at io fiandunling ) 

• St (droundt of op nton ) 

• 73 (Companion of handunting ) 
9 160 (Exptrt rtfrtshing memory ) 

a 57 (Peferenee bj Court to boolt of 
experti } 


COMMENTARY. 

The phrase “expert ’ testimony is not applicable to all species of opinion Expert 
evidence A witness is not giving expert testimony who without any special 
personal fitness or special intelligence simply testifies as to the impressions 
produced in his rniiid or senses by that which he has seen or heard, and which 
can only be desenbed to others by giving the impression produced upon the 
witness Neither is he giving such testimcmy, strictly speaking when he is 
testifying as to matters which require no peculiar intelligence and concerning 
which any person is qualified to judge according to his opportumties of observ 
ation Expert testimony properly ^gins with testimony(4) concerning those 
branches where some intelligence is requisite for judgment and when opportu 
nities and habits of observation roust be combined with some practical 
experience An expert is one who is skilled in any particular art trade or pro 
fe'sion bemg possessed of peculiar knowledge concerning the same (5) Many 


(1) Felkes V Chadd 3 Dougl 157 

(2) Best Ev I! 511—513 See Intro 
duction anf^ and Notes post 

(3) Rogers on Expert Te5timon> 21 

(4) As to the relative value of testimony 


and extract* from scientific treatises see 
SJ eo Bahadur Singh v Beni Bahadur 
Sngh 6 O L J 17S s c. SI I O, 
419 

(S) Rogers op cil I I 
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[S. 46 

Court may construe it for itself (1) In India such law may not only be proved 
under this section by the evidence of persons specially skilled m it, but al«o, 
under section 38, by tbe production of a bool pnntea or published under tie 
authority of the Toreign Government (2) Foreign customs and usages may 
be proved by any witness, whether expert or not, who is acqusmted with the 
fact (3) 

Science and „ i , ,, 

Art -the opinions of medical men are admissible upon questions within their 

own province, eg , msamty, the causes of disease or Jeath or injuries, the efiects 
of injunes, medicines, poisons, the consequence of wounds, the conditions 
of gestation, the eficcts of hospitals upon the health of a neighhouihood the 
likelihood of recovery, those of actuaries as to the average duration of hfe 
with respect to the value of annuities , those of naturahsta as to the abihty 
of fish to overcome obstacles m a nver , those of chemists as to the value of a 
particular land of guano as a fertiliser , tbe safety of a ‘ non explosive cam 
phene and fluid lamp , ’ the constituent ' * - 1 

the efiects of a particular poison , ferm 
as to the existence of coal seams , those > 

coke ovens upon trees m the neighbourhood , those ot persons speciaiij skiueu 
m insurance matters, such as the opinion of an insurance agent and examiner 
that a partition m a room increased the risk in a fire pohey , and so with other 
branches of science 

The opinions of artists are admissible as to the genuineness and value 
of a work of art , the opinion of a photographer as to the good execution of 
a photograph, though a non expert might speak to its being a good likeness, 
the opinion of an engraver or professional examiner of writings as to erasure 
in a document , those of engineers as to the cause of obstruction to a harbour , 
that the erection of a dam would not cause the adjoining land to be overflowed 
by back water , that certain drams do not lessen the quantity or flow of water , 
that a contract for domg a piece of work or budding a vessel did not call for 
connecting the engines by a centre shaft , that a bridge built of wood should 
have been built of stone m order to withstand a flood and the like , those of 
seal engravers as to tbe impressions from o seal , those of officers of a fire bngsue 
as to the cause of a fire , those of military men ns to a question of military 
practice , those of post office clerks as to post marks , those of ship buildeo, 
marine surv eyors and engineers as to the strength and construction of a sh’P 
and {when the Court is not sitting with assessors) those of nautical men as ta 
the proper navigation of a vessel ’ (4) 

Trade Mechanics^ artizans, and workmen are experts as to matters of technical 

skill m their trades, and their opimons in such cases are admissible So tae 
opinion of a mason as to how long it takes to dry the walls of a house , of a 
miner as to the cause of the setthug of the walls of a mine , of a blacksmi 
as to whether a horse was properly shod , of the foreman of a mill as to tne 
running order of the machinery , of a road builder as to the necessity ot a 
railing along an elev ated part of a road , of a railroad man as to questions o 
railroad management, such as whether a rad was properly laid, as to tee 


(1) Concha v Murteita C. A. (1889), 
40 Ch D p 543 

(2) V Notes to s S8 ante, et stq , end 
as to 8 60 V (osi 

(3) Canes v LaneshoTOVgh 1 Pealte R . 
18 Sussex Peerage Case, 11 C, 8e F, 124 
^tostyn % Fabrtgas 1 Conp 124 J'sinder 
Doneki V Thellusson 8 C. B 812, Ltndo 
V Btlisarxo 1 Hag? C. R 21fi, see a 
49 fost As to tbe conscraction of 
foreign documents see D% Sora v Phtl 


hpps 10 H L. C 624 Pbipson Ev, 

Ed 367— 368. Taylor, Ev * J^24 
(4) Lawsoos Expert aad Opuuon fc 
dence Sec fasstm Index. Wharton ^ 
{{ 441 446, Pbipson Ev. 

567, Taylor Ev U 1417. /‘"li 

and cases there cited. As to *1"^. ^ 

medical witnesses and reports ot 
examinations see Cr Pr Code *s 
SIO 
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cau«e of a tram bom" thrown from the track as to the distance within which 
a tram can b« ‘^topped, whether the boiler of an engine was safe whether 
coupling; appliances were dcfcctnelv constructed ha\e been held to be 
admissible So nbo are the opinions of fanners and agriculturists on matters 
peculiarlr within their knowledge as that of a graziei on the effect of disturb 
ance m the value of cattle of a farmer as to the qualitv of the soil of a farm 
So al 0 a banker mas speak os to the genuineness of a bank note a merchant 
mar depose to the value of goods m which he deals and so forth According to 
English decisions the opinions of shop keepers ate admissible to pro\ e the 
avenge waste resuUmg from the retail sale of goods tliose of persons conversant 
with a market to pro\e a market \aluc and those of business men to prove 
the nieanmg of trade terms and the like (1) 

Experts may give their opinions «ix>n the genuineness of a disputed hand Hand 
writing after ha\ing compared it with specimens proved to the satisfaction 
of the Judge to he genuine (2) In n recent cas m the Calcutta High Court 
it has been held that while the writing with which the comparison is made 
mu t first be admitted or proa ed to be that of the person alleged the comparison 
must be made in open Court and m the presence of such person This decision 
wa based on the ground that though these conditions are not expressly laid 
down m this section they are indicated bj illustration (C)(3) But independent 
of all cases m which handwriting is sought to be proved by actual comparison 
the te«timoDT of 'killed witness will be admissible for the purnose of throwing 
light upon the document m dispute as upon the question whetW a writing is 
in a feigned or natural liand or the probable date of an aucient writing or as 
to whether interlineations were wntten contempcraneously with the rest of a 
document or whether the wnting is cramped or one document exhibits ^ater 
ease or facibtv than another or whether a writing has been touched bj the 
pen a second time as if done bj some one attemptmg to imitate or whether 
the writing has been made over pencil marks or whether a document could 
have been made with a pen or whether two documents were wntten with the 
same pen and ink, and at the same time or whether two parts of a wnting 
were wntten by the same person or the bkc (4) But opinion as to handwriting 
18 not confined to experts but may be gi\ en by any person who is duly acquainted 
with It (5) 

By nature and habit individuals contract a system of forming letters 
which give a character to their wnting as distmct as that of the human 
face (6) The general rule which admits of proof of handwnting of a partj 
is founded on the reason that m every person s manner of handwriting there 
is a peculiar prevailing character which distinguishes it from the handwriting 


(1) Ph pson Ev lb and icc last note 
and s 49 post 

(2) v s 73 post for a case m wh cb 
a judge was held to have wrongly called 
expert test mony see B ndessuree Dt tt v 
Doma Sng! 9 W R 88 (1868) 

(3) Suresh Chandra Sanial v /? 

(1912) 39 C 606 and see Sreem Ity 

Phoodec Bibi v Cobtnd Cl nder Roy 
(18 4) 2-> W R 212 and Crfsruell v 
Jackson (1860) 2 F & F 24 and Cobbett 
\ Kim nster (1860) 2 F & F 490 

(4) Taylor Ev 99 1877 1417 Best 
Ev S 246 See notes to s 47 post 

(5) See cotes s 47 post and Surendra 
Naroiai Adhicary v R (19U) 39 C 
59'> 


(6) La vson s Expert Ev 277 Men 
are d st n^u shed by the r handwr t n 
as well as by the r faces fur t s 
seldom that the shape of the r letters 
^ree any inore than the shape of the r 
bodes BuHersA'j Prtits 236 2 Evans 

Poth er on Obi gahons The hand 
wr t ng ot e ery man has something 
pecul ar and d st net from that ot every 
other man and s easily known by those 
vho base been accustomed to see it. 
Peakes Ev 67 Almost everybody’s 
usual handvrtng possesses a peculiarity 
in t and d st nguish ng it from other 
peoples wntn"- Ram on Facts 68 
See at p 69 c tauon from Conpers work 
(Letters Vol \ 217 Ed 1836 
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of every other person (1) In the Tichhoriu trial, Cockburn, C J , m his charge 
to the jury said “ Jlanifold as are the parts of difference in the infinite 
variety of nature m wbch one man differs from another, there is nothing in 
which men differ more than in himdwriting , and when a man comes forward 
and says, ‘ you believe that such a person is dead and gone , he is not, I am 
the man,’ if I knew the handwntmg of the man supposed to bo dead, the first 
thing I would do would be to say *Sit down and write, that I may judge 
whether your handwntmg is of the man you assert yourself to be’ , if I had 
wntmg of the man with whom identity was claimed, I should proceed at 
once, to compare with it the handwntmg of the party claiming it For that 
reason I shall ask jou carefully to look at and consider the handwnting of 
the defendant and to compare it with that of the undoubted Roger Tich 
borne and with that of Arthur Orton ”(2) “ Calligraphic experts have for 

years asserted the posabifity of investigating handwntmg upon scientific 
prmciples, and the Courts have consequently admitted such persons to 
testify m cases of disputed handwntmg It is claimed that experiment and 
observation have disclosed the fact that there are certam general pnnciples 
which may be rebed upon in questions pertaining to the gentimeaess of 
handwntmg For instance, it is asserted that m every person’s manner 
of wntmg, there is a certam distinct prevaibng character which can bo 
discovered by observation, and being once known can be afterwards applied 
as a standard to try other specimens of wntmg, the genumeness of which is 
disputed Handwntmg, notwithstandmg it may bo artificial, is always, m 
some degree, the refiex of the nervoos organisation of the writer nenee 
there is m each person's handwntmg some distmctive characteristic, which, 
as bemg the reflex of his nervous organisation, is necessanly independent 
of bis own ^^lll, and unconsciously forces the writer to stamp the wntmg as 
bs own Those skilful in such matters affirm that it is impossible for a 
person to successfully disgmse in a writing of any length this characteristic 
of his penmausbp , that the tendencies to angles or curves developed m the 
analysis of tbs charactenstic may be mechamcally measured by placing a 
fine specimen witbn a coaner specimen, and that the strokes will bo parallel 
if written by the same person, the nerves influencing the direction which he 
will give to the pen So too it is claimed that no two autograph signatufES 
will be perfect fac similes Fxperts therefore, claim that if, upon supenra 
position against the light, they find that two signatures perfectly comcide, 
that they are perfect fac similes, that it is a probability amoontmg practic 
ally to a certamty that one of the signatures is a forgery ”(3) In detennmmg 
the question of authorsbp of a writing, the resemblance of characters is by 
no means the only test The use of capitals, abbreviations, punctuation 
mode of division into paragraphs, making erasures and interlineations, 
idiomatic expressions, orthography, undersconng(4), style of composition ani 


(1) Strong \ Brener 17 Ala-, 70^— 
710 (Amer) cited in Lawson op ci», 
278. 

(2) R V Castor. 762 

(3) Rogers op ext 290 292 With 

reference to the last observation tt is stated 
that in the Holland JFill Case (4 Am 
Law Review 625 649) Prof Pierce 

Professor of hfathematies in Harvard 
Universit} testified that the odds were 
)ust exactir 2 866 000 000 000 000000000 
to 1 ihit an individual could not with a 
ren write his'Vname three times so exactl/ 
alike as wereNtbe three alleged sigsatares 
of Sylvia Ann'' Howland the testatrix, to 
a will and fwoicodeils Hagao op eti. 


91, 92 

(4) See following passage from 
perk work (Letters) Vol V, p 217 1816 
Hours and hours have I spent in en 
deavours altogether fruitless to trace toe 
writer of the letter that I send by • 
RiiRute examination cl tbe ehorocler, and 
never did it strike me until this moment 
that your father wrote it In the stylt 
I discover him in the scoring of the eW 
phatic words— his never failing practice— 
in the formation of many of the letters 
and in the ad eu at the bottom so 
that I could hardly be more convinced 
had I sees bim write it" Cited m 
on Facts 69 
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tte lile, are all clomenta upon vrhich to fonn the judgment (1) “ Conclusions 
from dissimilitude between the disputed wntmg and authentic specimens 
are not alwavs entitled to much consideration, such evidence is weak and 
deceptive, and is of little weight when opposed by evidence of simihtude The 
reason why dissimilitude is c\ndcnce mfenor to simibtude is that it requires 
great skill to imitate handwriting especially for several lines, so as to deceive 
persons well acquainted ^vlth the genuine character and who give the disputed 
writing a careful inspection , while, on the other hand dissimihtude may be 
occasioned by a vancty of circumstances —by the state of the health and 
epmt of the writer, bi his position by his hurry or care, by his material 
bv the presence of a Inir m mb of the pen or the more or less free discharge 
of mk from the pen which freqnentlv \anes the turn of the letters —circum 
stances which deseno still more consideration when witnesses rest their opinion 
on a fancied dissimilanty of mdixidii'd letters ’ (2) 

It being granted that there is such a thing as a science of handwntin" it 
follows that the opimons of witnesses who are skilled m the science wh(? by 
studv, occupation and habit have been skilful m marking and distiq'Tuishm'^ 
the charactenstics of handwriting may be received in evidence These may 
be experts in handwriting, strictlj so called that is per»ons who have made 
the 'tudv of handwriting a spcciahtv or others whose avocations and busi 
ne«s-expcnence have been such as naturally quahfy them to judge of hand 
wnting \nd «o wntmg engravers UthoCTaphers tellers, cashiers and other 
ofScers of banks(3) post ollicc officials book keepers, and cashiers of com 
mercial bouses wnting ma^tcrsfl) and a sohcitorfS) who had for some j ears 
given con«iderable attention to the subject and had several times compared 
handwntmg for purpo«e3 of evidence, though never before testified as an 
expert," have been admitted to give evidence on this subject (6) 

The palms of the hands are covered with two totally distinct classes of Finger-Im 
marks The mo«t conspicuous are the creases or folds of the skm which in presslons 
terest the followers of palmistry and which show the hnes of most frequent 
flexure and nothing more The least conspicuous marks, but the most numer 
otu by far, are tbe so called papiUaiy ndges which produce finger impres 
sions The«e ndges form patterns considerable in size and of a cunous variety 
of shape It is said that they have the unique merit of retaining all their pecu 
banties unchanged through life and m consequence afford a surer criterion 
of identity than any other bodily feature So far as the proportions of the 
patterns go they are not absolutely fixed even in the adult, masmuch as they 
change with the shape of the finger The measurements vary at different 
penods but, on tbe other hand the numerous ‘ bifurcations origins, islands 
and ‘ enclosures ’ in the ndges that compose the pattern are said to be almost 
beyond change Practice is, however required before facility can be gamed 
in reading and recogmsmg finger pnnts (7) 

Those who have made finger pnnts their special study have come to the 
conclusion that their similanty is, as a rule, evidence of personal identity and 


(1) Lawson op ct/ 277 278 note 

(2) Lawson op ett 278 279n citing 

young V Broom 1 Hag Ecc. R 55S 
569 571 Contlable v Libel 1 Hag Ecc 
R 56 60 61 2 Phillips Ev {Cow and 

Hill s Notes) 608 and 482 and American 
eases See also Hagan op at 73 

(3) As to the competency howeser of 
these see remarks in Hagan op at 
30 

(4) Ib 33 where it is stated that these 
as a class furnish experts of the least 
ability 


(5) Jl V Silzertoc/i (1894) 2 Q B 

(6) Rogers op at 297 298 Phipson 

Ev Sth Ed 364 Best Ev S 246 and 
as to expert evidence of writing m Cnmi 
nal cases see Snkant \ R 2 A L J 
444 (1904) Panehu Mondal v R l Q 
L J 385 (I90i) and see kenkata Rerv 
(m the matter of) 36 hf 159 (1913) 

(value of handwntmg expert csndence 
discussed) 

(7) Gallon on Fingerprints. Introduc 
tion pasnm 
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theu: dissinulanty ttiU, therefore, as a rule, be evidence of the reverse (1) There 
fore when in the case last cited, one of the main questions for determination 
was whether a document impugned was or was not presented before the Re 
gistrar by the complainant, one A S, a comparison of the thumb impression 
of the person who presented the document with that of N S, was held admissible 
under the 9th section of this Act, if the similarity of those impressions could 
establish the identity of that person with N S, or under the second clause of 
the 11th Section of this Act if their dissumlanty made such identity improbable 
It was, however, held that, though the comparison of thumb impressions was 
allowable, such companson must be made bv the Court itself , and that the 
opimon of an expert as to the similanty of such impression was not admissible 
under the present section (2) The words in brackets were accordmgly added 
to the present sections by ActV of 1899, the Statement of Objects and Reasons 
of which Act contains the following paragraph — " The system of identi* 
fication by means of such impressions is gaming ground and has been intro 
duced with considerable success, especially in the Lower Provinces of Bengal 
It seems desirable that expert evidence in connection with it should be ad 
nutted, and with that object it is proposed by the third clause of the Bill ex 
pressly to amend the law on the subject ”(3) Evidence of a witness is now 
therefore admissible , but the evidence must be that of a person specially skilled 
in questions of identity of finger impressions By the same Act, section 73, as 
amended, applies also, with any necessary modifications, to finger impressions. 
In order, therefore, to ascertain whether a finger impression is that of the 
person of whom it is said to be, any finger impression admitted or proved 
to the satisfaction of the Court to be the finger impression of that person mav be 
compared with the former impression, although that impression has not been 
produced or proved for any other purpose The Court may also direct any 
person present m Court to make a finger impression for the purpose of enabhn" 
the Court to compare the impression so made with any impression alleged 
to be the finger impression of such person 

The opinions of experts are not receivable upon the question of the con 
etruction of documents whether domestic or lozeign , though it is otherwise 
’ * ’are equally inteih 

obligation Their 
as they may, and 


of the opimons of experts are admissible m evidence, not only where they 

alon rest on the personal observation of the witness himself, and on facts within his 
own knowledge, but even when they are merely foundsd on the case as proved 
by other witnesses at the tnal An expert may give his opinion upon fads 
proved either by himself(l) or by other witnesses at the tnal(6), or upon 


(1) R ^ Fak\r Mahffmed 1C W N, 
33 34 (1896) — per Banerjec J citing 
Galton on Finger Prints Cbs VI, VII 
Ibut see article on Expert Eyidence on 
Finger Impressions ' in 3 C W N iv 
It may further be observed that inasmuch 
as the decision quoted ruled that expert 
evidence could not be given under s 45 
It implied that the subject or knowledge 
of the identity o£ finger impressions did 
not constitute a ' science 

(2) lb 

(3) Statement of Objects and Reasons 
c ted m 3 C W N, xxiv, see also ib, 
pp IV &. Ixxxi: 

(4) BelUfontaine etc Ry . Co V 
Da Uj 11 Ohio St 333 (Amer) cited in 


Lawsons Expert Ev 221 In this case 
the question wa* whether a certain railroad 
tram could have been stopped m time to 
avoid running over a team at a cross og 
The opinion of the engineer of the tnun 
was held admissible, the Court saying that 
if an expert may give his opinion on 
facts testified to by others there vas n® 
reason why he might not do so on faeti 
presumably with his own personal toto"' 
ledge if his fcnonledge was defective 

parties could show it by eross-exanunatio 

or hj testimony altnude . . .. 

(5) the question is as to the vaJ 

of a clock /f IS a dealer m clocks w 
has never seen the dock m question 
IS described to him by other witnesses 
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hjp(Ahc‘cs ba5(>d u^n the e\ idencc, that i3, the expert may give hw opinion, on 
fads put before him m the form of a hypothetical case (1) But hts opinion i 3 
not admissible as to ficts stated out of Court which are not before the Court 
■ ’ ' ' * cn reported to him by hearsay(3) and purely 

huMUg no foundation in the evidence are 
' ■ last mentioned rule is this In examma 

usion if facta Were asaumed m hypothetical 
questions which did Hot bear ui>on the mattcib under inquiry or which were 
not fairli inthm the 'cope of any of the eMdcuCe The testimony must tend 
to cdabti'h the facts embraced m thi question The Court should not bow 
’ ^ which the evidence 

' uraed are not estab 

■ i IS properly allow- 

■ ssumed , it will not 

. e the fact assumed. 

So in a case msolnng the value to the plamtiff of a contract which the defend- 
ant had broken, a question which did not accurately state thf* terms of the 


Contract was held inadim-ssiblc (5) A 


His orui'on «s admissible I{ liilon v 
Snyd r g8 \ \ 299 llS83> etied m 

Ha^soa cii 23] 

(1) La^wns n*pert Evidence Rule 42 
V 221 The fellovviog is an «samr>le of 
4 hj-poihetieal question vvhich was pro 
pounded h) the defence to the experts in 
the trial of Giiilrau charced with sbooting 
PrcMdent Garfield feued in Rojers Ex 
peTt Testimony "3) Assuming » to be 
4 fact that there was a strong herediury 
taint of insanity in the blood of the 
rnsoner at the bar also that at or about 
the age of thirty four years bis own mind 
Ssas so much deranged that he was a fit 
Subject to be sent to an insane asylum 
also that at different times after that date 
during the next succeeding five years he 
manifested «ueh decided symptoms of 
insanity without stimulation that many 
different persons conversing with him and 
observing bis conduct believed bun to be 
Insane also that in or about the month 
of June 1881 at or about the expiration 
of said term of five years he became 
demented by the idea that be was inspired 
of God to remove by death the President 
of the United States also that be acted 
on what he believed to be such inspiration 
and as he believed to be in accordance 
with the divine will ifl the preparation for 
and la the accomplishment of such a pur 
pose also that he committed the act of 
shooting the President under what be be 
lieied to be a divine command which he 
was cot at liberty to disobey and which 
belief made out a conviction which con 
trolled bis conscience and overpowered hi* 
will as to that act, so that he could not 
resist the mental pressure upon him also 
that immediately after the shooting be 
appeared calm and as if relieved by the 
performance of a great duty also that 
there was no other adequate motive for the 
act than ihe conviction that he was ere 

W, LE 


question nuy, however be allowed 


cuting the divine will for the good of his 
country— assum ng all of these pro;sosi 
tions to be true state whether m your 
opinion the prisoner was sane or insane 
at the time of shooting President Garfield 
The question propounded by the prosecu 
tion was coo long to permit of its reproduc 
tion In M eedbury v Obear 7 Gray 467 
(Amen Shaw C J said that the proper 
form of quest on was this if certain 
facts assumed by the question to be estab 
lished should be found true by the juty 
what would be your opinion upon the facts 
thus found true as to etc But m a 
subsequent case it was said that this form 
was not to be regarded as an exclusive 
formula Lawson s Expert Ev 233 

where at p 222 another instance of the 
hypotheiicaJ question is given The ques 
tion may be put in a great variety of 
forms Rogers pp Cit 62 

(2l Wharton Ev { 4S2 Phipsoa Ev 
Sth Ed 365 

(3) Phipson Ev Sth Ed, 365 citing 
R V Staunton limes Sept 26th 
I8Tr Tirfys Legaf itfechcine S IT 
Gardner Peerase Le MarcViant 7 a — 80 

(4) Wharton Ev 5 452 Best Ev 
American nates (f) to I 511 Phipson 
Ev 5th Ed 36a Rogers Expert Testi 
nwiny 67 

(Sj Lawsons Expert Ev 222 Rogers 
Expert Testimony 64—08 A bypotheti 
cal question is a question which assumes 
as a hypothesis the truth of the facts 
given in evidence by a particular party 
and embraced m the question Such a 
question may be ashed either simplv as to 
facts grven in evidtnee or as to relevant 
hypotheses ansing on these facts t r 
facts given in evidence So in a salvage 
case where the evidence bad shown that a 
Steam vessel was l)itig at anchor in the 
month of September at the SaPdheads at 
the mouth of the River Hoogoiy wiuiaat 

23 
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TThich assumes facts Tvbich the evidence already in the case neither proves 
nor tends to prove, provided Counsel m putting the question declares that 
they mil by subsequent testimony supply the necessary evidence to warrant 
the facts so assumed When this coume is pursued if such testimony is not 
afterwards gi\ cn, it would he the duty of the Court to strike out the answer 
to the question (1) 

Questions should he so framed as not to call on the witness for a critical 
review of the testimony given by the other witnesses, compelling the expert 
to draw inferences or conclusions of fact from the testimony or to judge of the 
credibility of witnesoe^ A question which requires the witness to draw a con 
cIuMon of fact should be excluded Such a witness is called not to detemune 
the truth of the facts giving hjs opinion as to the effect of the evidence in 
establishing controverted facts, but to obtain his opinion on matters of science 
or skill in controversy (2) “ A question should not be so framed as to permit 
tbe witno's to roam through the evidence for himself, and gather the facts as 
be may consider them to be proved, and then state his conclusions concern 
mg them ”(3) Inasmuch as an expert is not allowed to draw inferences or 
conclusions of fact from the evidence, his opinion should generally he ashed 
upon a livpotbctical statement of facts The question need not be hypo- 
thetical in two ca£e&-^(o) where the issue is substantially one of science or 
skill merely, the expert may, if he hw hmself observed the facts, he asked 
the %exy question which the Court or Jury have to decidc(4), (6) possibly 
al«o according to the dictum in the celebrated Macnaghten’s Casc(5) where 
the I'suc IS 6ub«tantiall} one of saence or skill, such a question may he put 
if no conflict of eMdence exists upon the material facts, even m cases where 
the expert s opinion is ba«ed merely upon facts prov ed by others In this caoo, 
however, the question can only be put as a matter of convenience and not of 
right tbe correct course being to put tbe facts to the witness hypothetically, 
aslmg him to assume one or more of them to be true and to state his opinion 
upon them 

It 18 always, however, improper where the facts are m dispute, and the 
opimon of the expert is based merely on facts proved by others, to put to the 


a nidder \\hich she had lost in a presious 
gale that the weather which had been 
bad prior to the anchoring of the \essel had 
calmed do«n at the time of the sahige 
service that cyclonic storms were lihely to 
occur at that time of ^ear and that the 
shore oS which the sesse! was anchored 
was a dangerous one a nautical expert 
was after obiection allowed to be asked 
a question which after assum ng the ^>ove 
mentioned facts proceeded 'what would 
have been tbe condition of such a vessd 
lying rudderless at that time of year at 
the Sandheads in the event of a cyclonic 
storm coming on before assistance could 
be procured If closely examined the ob 
jection here appears fundamentally to 
have been not so much to the form of the 
question or the admissibility of expert 
testimony but to the relc'anqy of the 
evidence having regard to the facts of the 
case and the salvage law applicable, it 
being contended by the objectors but ua 
rjccessfully that to cam salvage reward 
the danger from which a vessel has bees 
rescued must have been actual present peril. 


and that it was not suiTicient that the sb p 
was in a dangerous position in tb« st"** 
that in certain events which d d not Betuil]T 
happen she must have been in actual ptti* 
It tvas however held that the term 
danger was not so limited free 
Charlotte 3 Wm. Rob , 71 

Albion Lush 282) and ihat the 
theticol question which was relevant and 
based on the evidence was admissible lo 
the matter of the German steam sbp 

Dmchenfels’ Retr^ver \ DruhmtU 
Hugh V Drachenjels 27 C 860 (dirt 
Jan 1900) 

(ly Rogers Expert Testimony £8 

(2) Rogers’ Expert Testimony 60-6* 

(3) Dots V Momj 17 N Y SuP C*- 

202 (Amer ) cited ib , 61 , 

(4) So where a medical expert bad ma« 
a personal examination of the uterus 

a deceased woman it was held . 

ask him what in your opinion eau*^ ^ 
death of the person from whom the sveTO 
was taken Stale r Clar* S ” 

(Amer) See Rogers of nt. 75, 76 

(5) 10 C. & En 200 
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xntness the very question v^lnch the Court or Jury have to decide(l) since 
such a question practicallj asks him to detemune the truth of the testimony 
as Tvell as to give an opinion on it (2) So it was held that the evidence of a 
medical man who has seen and has made a post mortem, examination of the 
corpse of the person touching whose death the inquirj is is admissible, 
frstly, to prove the nature of injuries which he observed and secondly as 
e%ndence of the opinion of an expert ns to the manner in which those injuries 
were inflicted, and as to the cause of death A medical man who has not 


ask the witness s opinions on those facts (3) So also a medical man who has 
not «een a corpse which has been subjected to a post mortem examination and 
who IS called to corrobontc the opinion of the medical man who has made such 
po<t mortem cxammation nrd who hi» stated what he considered was the cause 
of death is in a position to gi\e cMdence of his opinion os an expert The 
proper mode of ehcitin" such opinion is to put the signs observed at the post 
mortem to the witne s and to ask what m his opinion uas the cause of death 
on the hvpothesis that those signs were ttallj present and observed (4) 

In order to obtain the opinion of the witness on matters not depending 
npon general knowledge but on facts not testiBed to by himself one of two 
modes is pursued cither the witness is present anil bears aU the testi 
monv, or the testimonj is summed up in the question put to him and. in 
either case the question is put to mm hypothetically whether if certain 
facts testified to are true he can form an opinion and what that opinion is 
The question mav be based on the hypothesis of the truth of all the evidence 
OP on an hypothesis especially framed on certain facts assumed to bo proved 
for the purpose of the inquiry Inasmuch as it is no part of the expert to 
determine tlie truth of the evidence care must be taken m framing the ques 
tions not to involve so much or many facts m them that the witness iviU 
be obliged in bs own rmnd to settle other disputed facts in order to give his 
answer (5) The witness should ordinarily not be left to form an opinion on 
such facts as he ( 
it IS not entirely 
requires the expi 
was and upon 1 


(1) So on a quest on whether a parti 
cular act tor which a prisoner is on his 
trial were an art of insan ty a medical 
man conversant with that disease who 
knows nothiHR of the facts but has smply 
heard the trial cannot be broadly ashed 
his opinion as to the state of the prisoner s 
mind at the time of the commiss on of the 
alleged crime The proper and usual form 
of question is to ask h m whetl rr assum ng 
each and such facts the prisoner was sane 
or insane The Court or Jury are then 
left to say wl ether the assumed facts exist 
or not. Macnagfifen s Case 10 C F ZOO 
Taylor Ev { 1421 

(2) Phtpson E\ Sth Ed 369—370 
and cases there cited Rogers op cit 9 


31 Taylor Ev } 1421 Wharton Ev 
9 452 

(3) HogM t S gh V Jf 9 C 45S 461 
(1882) 

(4) R ^ ifefcrMI ISC 589 (1888) 
and see also Pbipson Ev Sth Ed 369— 
371 where the authorities are collected 
and analysed. 

(5) Rogers op at 61 — 69 

(6) /fr 0 71 [So in the matter of 
the German steamsh p Drachenfeh 27 
C 860 (3l5t Jan 1900) m which the 
evidence was lery volum nous the Court 
required Counsel to read to the experts 
specific port ODS of the evidence in which 
the r op nion was required even though 
they had heard the evidence being given.] 
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and accuracy of the witness, whether the facts assumed m such questions hare 
been testified to by witnesses or not (1) 


M henever the opinion of any lining person is relevant, the grounds on 
which such opinion is based are also relevant (2) Thus an expert mat gii i. 
an account of experiments performed by him for the purpose of fornung his 
opmion (3) When a skilled witness sajs that m the course of his dutv he 
formed a particular opimon on certam facts, he may further he asked bj 
examination in chief how he went on to act upon that opimon. For the acting 
on it is a strong corroboration of the truth of his opimon(4), and what a person 
does is usually better evidence of hia opimon than what he 8a}s (5) Section 40 
13 but a roundabout way of statmg that the opimon of an expert is open to 
corroboration or rebuttal The tUuslrattons sufficiently cxemphfj the propo'i 
tion that for this purpose evidence of res inter alios actee is receivable (6) This 
section is in accordance with the rule of English law (7) 

An expert who is called as a witness may refresh his memory by reference 
to professional treatises(8) , or to any other document made tiy himself at 
the time (9) So a medical man in giving evidence may refresh his memorr 
by referring to a report which he has made of his post mortem cxammation 
but the report itself cannot be treated as evidence, and no facts can be taken 
therefrom (10) 

An expert witness like any other may on cross examination bo asked 
questions to test his \ eracity to discover his position, and to shake his credit 
by injuring his character (11) Independent evidence may be gi\en to show 
lu3 conviction of a criminal offence or to impeach his impartiality (12) Hii 
credit may be impeached by the evidence of persons who testify that thev 
behove him to be imworthy of credit and by proof that he has been corrupted 
or that be has expressed a different opinion at other times (13) 

Section 60 enacts a proviso relating to the opimons of experts, to the 
general rule that oral evidence must be direct Under this proviso the opmioas 
of experts expressed in any treatise commonly offered for sale, and the grounds 
on which such opimons are held, may be proved by the production of such trea 
tises if the author is dead or cannot be found, or has become incapable of giving 
evidence, or cannot be called as a witness without an amount of delay or expense 
which the Court regards os unreasonable (14) 


47. When the Court lias to form an opinion as to the per- 
son by whom any dociunent nas vtTitten or signed, the opinion 


tl) Ib -9 

(2) S SI post 

(3) Ib illust see R \ HesstU w 12 
Cox 1404] oa a charge of arson evi 
deoce of experimcflts made subsequently 
to the £re >s admissible in order to show 
the sray m which the build ng was set 
fire to I*ot only may pro existing ob 
lects be inspected but the Court may 
order scientific experiments to be perform 
ed (Bigsbi \ Dicktns»n 4 Cb D 24) 
artistic tests undertaken {Bell v Ltreet 
Times 18S2) or specimens of band 
writing executed (s 73) in its presence, 
Phipson El 3rd Ed 4 345 tb, Stb 
Ed. 4 369 

<41 SlefI enxon \ Riter Tyne Cont 
tnistiotcr 71 R. (Eos), 390 

o' "leid Ev 6th Ed 198 where it 
IS sad The eiidence would doubtless 
be tdnui'il’e under s 8 or under s 11 


ante See Phipson Ev 3rd Ed., 94, ib 
Sth Ed 101 . 

(6) Norton Ev '’’S (f-) n «« 

case of Folket v Cbadd, 3 Dougl., ly 
illust (a) IS precisely like it m pnncipK 
<b $ 46 IS analogous to s 11 

(7) See Taylor Es 5 337 Field Ev 
347 Steph Dig Art 50 See s »* 
post see also ss 156, 157 

(8) S 159 post 

<5> - iCt 

(10) Rozhum Singh \ R 9 C. 4J> 
(1832) 

(11) Ss 146—153 post 

(12) S 153 post . 

(13) S 155 post Tailor Fv ! 

(14) 'i 60 post as to the ins'! 
s I lily of mere med cal certificates 
R y Ran RuUen 9 W R. ^ 
(186?) as to the necessity of o 
cMdence v post 
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(of any person acquainted v.-itk the handwriting of the person 
] by whom it is supposed to be written or signed, that it was or| 

i was not written or signed by that person, is a relevant fact. 

Explanation — A person is said to be acquainted with the 
handwriting of another person when he has seen that person 
write, or when he has received documents purporting to be 
written by that person in answer to documents written by him- 
self or under his authority and addressed to that person, or when, ' 
in the ordinary course of business, documents purporting to be 
written by that person, have been habitually submitted to him. 

JllHtiratton 

Tbe qBPStion i*, ■rcLcther n givM> letter is >n thehamlwnting of .4, a merchant in London 
£ IS a merchant in Cilcutti xiho Ina written letters addressed to ^ and received letters 
purporting to be written by him C n B't clerk, whose duty it was to examine and file B'b 
correspondence D is B't broker, to whom B hibiluallv submitted the letters purporting 
to be written by A lor the purpo'c of advi«ing with him thereon. 

The opinions of B, C and D on the question whether the letter is m the handwriting 
of 4 are relevant though neither B. C, nor Oever^sw A write. 


Principle —The opinion or the belief of a tvitness is here admi«sible 
because all proof of handamtin?, except when the witness either wrote the 
document himself, or sxw it written, is m its nature companson —It being 
the bebef which a witne«s entertains, upon eompanng the writing m question 
with an exemplar formed in his mmd from some previous kaowledge.fl) 


a 46 Itlaat (e)(0;>iniono/rxp<f«*o»to a 73 (Comj«r»«>n o/ Aandicrihnj ) 
iJenlily c/vrittry ) a 3 VBoaimtnl ”) 

I 3 [Thalain/tnhoUfaetrtainoptnion s. 67 (£«»>/ o/aijnolureaad ftandunliny) 
iS a /act) a. 3 ( • Belnant ”) 

& 51 {Groundt ef opinion ) * 3 (“ /*«!'*) 

8 3 (“ Court ”) 

Taylor, Ev §| 1802—1808 . I.nw6on’a Expert and Opinion Evideace, 277 , Best, Ev., 

11232 238 , Boem on Espert Tcatimony. 2M , Steph P>g. Art 60, Phipson, Ev , 5th 

Fd , 376 , Powell, Ev , 9th Ed , 64 , Homs Liw of Identification, 231 


COMMENTARY 

As to the general characteristics of handwriting, see commentary to Proof of 
section 45, ante. The word “handwriting" m the sentence “any person 
acquamted with the handwriting, etc,” presumably includes both hand s^fnafure. 
wntm" in general and signature. One person’s knowledge of the hand- 
writing of another may be confined to his general style and may not extend 
to his signature A signature may and very often does possess a great pecu- 
banty Although, therefore, a person can recognise another’s general stvle, 
it may not follow that he can recognise his st) le of signature , this be may 
have never seen On the other hand, a person mav be competent to recognise 
another’s style of signature, although quite unable to recogmse ins general 
style of writing , for of his style beyond his signature he may be quite ignorant 
and the one may be very different from the other Where the signature is 
in the ordinary stjle of wnting, one not acquainted with that style except 
m the signature cannot recogni«c his style in any other writing unle«3 he assumes 


(1) Taylor, Ev, S 1869, Doe ' Suckrr- Cathereole. 13 J«r, S42, ante, Ictrod. to 

fiiorr, 5 A & E, 731, and see Fryer v ss 4 $ — 51, Powell. Ev., 9lh ^ , 54 
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or it be conceded that the «!tyle m his signature is the style of his usual writing- 
and supposing that assumption or concession to be made, it is obvious that 
one or even a hundred signatures may lead to mistake, the number of small 
and capital letters in the signature being few, and many letters which occur 
in the general handwriting not occumng m the signature On the contrary 
if one IS acquainted with the style of another’s writing except his signature, 
if that style be in the simature he canas well recognise it in the signature as 
he can in any other words composed of the same letters (1) 

In India a great number of persons arc marksmen In England a witness 
has been alloucd to express his opinion that a mark on the document is the 
mark of a particular person (2) Handwriting ordinanly means whate\er 
the party has wntten (i e , formed into letters) with his hand(3), though Parke, 
B , m the case undermentioncd(4), said “ I thinVyou may pro\c the identitv 
of the party b} showing that this mark was made in the book and that mark 
is in lua handunling,” thereby including the affixing of a mark in tbe term 
'handwriting' It may, howe\er, reasonably be doubted whether the term 
should be so extended, and though the words ‘ signed ' and ‘ signature ’ have 
been defined for the purposes of other Acts as including marks(5) there is no 
such defimtion in this Therefore, though proof of a mark maj be gn en by 
calhn» the person who made it or a person who saw it affixed, opinion evidence 
would not appear to be admissible under Mis section, cither with regard to mark 
or a seal which may similarly be proved by calbng the person who affixed it 

— 4.1... r -1 -O'., A/r\ ... V ...» , 1 «4rr. ffi»d 


who knows the seal of another has been permitted to say that a seal ap^anng 
on a document submitted to him is the seal of that other, c'cn though no vas 
not present and saw tbe seal affixed Such cvudence is relev ant to prov c identity 
of the thing vtz , the seal in question (8) In every question of identification, 
whether of a person’s handwntmg or other thing, the evidence of a witness 
is opmton evidence founded on a mental comparison of the person or thing 
which the witness has seen with the person or thing he sees at the trial (9) Tie 
Act has m the present section made special provision with respect to the subject 
of handwriting one of common occurrence requiring m many ca^cs on the 
/*u — 11 j — . .»* ...j 1 questions of difficulty, 

lethcr upon the identity 
• ns not stnctly opinion 


(ly Riw ots, FicU 72 73 Tliat we \% 
not acquainted with another s general 
writing does not di'qualifr him from 
proving hts Signature Lawson oA ett 
29S and a witness mar he acquainted with 
tbe signature of a firm withoat being able 
to identify the handwriting of either or 
any partner |6 and cases there cited 

(2) A IS sued on a bitl of exchange 
which she bad endorsed with her nark 
the writing A M her nark' being in the 
plaintiffs handwriting If testifies that he 
has frequently seen A If mal.e her mark 
points out some peculiarity m it and ex 
presses the opinion that the mark on the 
bill IS hers His opinion is admissible 
George > Surrey M &. M SIS, ^ee Law 
son op ett 206 297 Pearce v Decker, 13 
Jtir 997 S to proie an obligation which 
IS signed by p }} la her handwriting and 
by I D her husband by his making a marie 
in the shape of a cross calls their son 


who testifies tn the handwriting of 
mother that he knows the mark of h'* 
father and that the mark attached to tae 
foot of the Instrument he belieies to be 
bis fathers mark. This was held sulTeieflb 
Sfrong \ Brever, 17 Ala. 710 f^merj 
See Best Ev S 34 

(3) Com V IVebsler S Cush 301 

(Amer ) 

(4) Sayer \ Clossop I"* Jur 465 

(5) eg. Civil Pro Code s 2 Regirtrt 

tion Act (XVr of 1903) s 3 0" 
other hand the Succession Act ® 
18SS) draws a distinction between a mar* 
and a signature (s 50) _ _ 

(6) Moues 1 Thornton 8 T R 30/ 

(7) S 73 feet . , ^ 

(8) See 9 9 ante and • 3 defin tic« 
of • fact” 

(9) 1 ante Introd to 8s 45—51 

(10) 1 ante, lb 
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m the ®on«e m which thnt term is u‘«ed in the Act Similar observations are 
apphcablc in the case of marks , the onl\ difference between the two cases 
beinj; that there i« nearlv alwa\3 a distinguishing feature in a seal while the usual 
mark (a cro'-s) is not gencralh distu^mshable from a cross made by another, 
though a mirk may and sometimes docs contain i pecuhar and distinctive 
feature (1) If there is something pecuhar to identify the mark as bemg that 
of a particular person, it is impossible to distinguish the case from any other 
form of proof cx rtiu 4crirMonw(2) and as already stated such evidence has 
been admitted both m England and \nicnca (3) If there is nothing to identify 
the mark the evidence will he cither inadmissihle(4) or if admissible of no 
value whatever 

Section G7 enacts that if a document is alleged to be signed or to have 
been wntten whollv or m jiart by an^ person the signature or the handwriting 
of so much of the document as is aUeged to be m that person’s handwnting 
mu-t be pro\ed to be in hu handwriting Handwriting may be proved or 
disproved lu the following wijs — (a) bj calling the wnter , or (b) any person 
eg , an atte«ting witness, who actuallj saw him write the document(5) , or 
(c) bv the cMdcnce of the opinion of experts under the provisions of section 
45, ante, which differs from the present m this that under its provisions the 
witness is reqmred to be shUed in the art of distinguishing writings while under 
the prc'cnt section he must be acquainted with the handwriting of the person 
alleged to ha\e written the document , or (d) bv the opinion evidence of non 
experts nameh, under the present section hr the enaenee of a person who 
has acquired a knowledge of the character of the handwriting in one of the 
wavs specified m this section A. witness who has such knowledge roaj testifv 
to his belief that a writing shown to him is m the hand of another person though 
he cannot swear po«itivclj thereto Such knowledge may be acquired (a) 
by Jaung ct any time fecn tie fatty icrifefC) The frequency and rccentness 
of the occasions and the attention paid to the matter by the witness will affect 
the value and not the adnussibihts of the evidence Thus, m England, such 
evidence has been admitted though the witness had not seen the party write 
for twentv vears and m another case bad seen him write hut once and then 
onlr his surname (7) The witness s knowledge must not however (it has been 
said) ha%e been acquired for the express purpo e of qualifying him to testify 
at tli'* trial, because the party might through design write differently from his 
common mode of writing his narae(8) , and if it should appear that the belief 
rests on the probabilities of the case or on the character or conduct of the 


(1) Thus m Yashtadatax v Ram 
Chandra 18 C at p 73 (1893) the mark 
was that of a plough. 

(2) Best Ev. S 234 

(3) \ ante p 438 However in Cumer 
% Hampton 11 Tred 311 (Aroer ) Ruffin 
C J thought that it was only in some very 
extraordinary instances that the mark of an 
ill terate person may become so welt known 
aa to be suscepbble of proof like hand 
writing and it has been held lU two cases 
in Pennsylvania that a mark to a will 
cannot be proved by one who did not wit 
ness It but who testifies that he is ae 
qua nted with the mark on account of 
certain peculiarities Lawson op cil 297 
The correct view however is that stated 
in Best Ev 5 234 and other cases above 
cited As to wills in this country the 
attesting witnesses trust affix their signa 
ture and not a mark See notes to ss 


68 — 72 poit In Yeihuadabx v i?a n 
chandra 18 B 73 (1893) a witness in 
cross-examination stated that bis father 
could not write or s gn his name but used 
to make a mark (the mark of a plough) 
and that the paper then shown to him 
was not his mark. 

(4) Best Ev 5 234 

(5) Taylor Ev ! 1862 For a ease in 
which the writer was called and while 
denying the execution of the document 
admitted that the writing was exactly like 
his own see Cnr/i Chunder v Bhugrtan 
Ciunder 13 W R 191 193 (1870) 

(6) Taylor Ev S 1863 Best Ev $ 
233 

(7) Ib Field E\ 6th Ed 194 

(8) Ib Stranger \ Start 1 Esp IS 
Best Ev 9 236 R s Crouch 4 Cox, 
163 for exceptions tee Law«oo oP of, 
307 
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supposed wnter, and not on the actual knowledge of the handwriting the testi 
raony will be rejected (1) (b) By the receipt of documents purporting to b> 
wntten by the party, m answer to documents written by the witness or under 
his authority and addressed to that partj This evidence will be strcngtlicncd 
by acquiescence bv the parties ra the matters, or some of them, to which these 
documents relate (2) (c) By having ohsened m the ordinary course of husuess 
documents purporting to be wnttett bj the person m question Thus the clerk 
who has constantly read the letters, or the broker who has been consulted upon 
them, 13 as competent as the merchant to whom they were addressed, to ]ud<'e 
whether another signature is that of the writer of the letters , and a servant 
who has hahitunll} earned his master’s letters to the post, has thereby had an 
opportuniti of obtaining a knowledge of his writing, though he never saw him 
write or rccei\cd a letter from him (3) In whichever of these two latter waps 
the witness has acquired his knowledge, proof must bo given of the identity 
of the person whose wntmg is m dispute with the person whose hand is known 
to the witness (4) It has been held by the Bombay High Court, following the 
English rule, that a witness need not state m the first instance ht)w he knows 
the handwntmg, since it is the duty of the opposite party to explore in cro's 
examination the soimces of Ins knowledge, if he be dissatisfied ivith the teeti 
monj as it stands It is, howeier, permissible and may often be expedient 

*, 4l 44, , . e 1 * _ 4V 1‘_.4 - U- 1 J V 1 * 1 *1 


For such a statement may be perfectly true, and j et within the knowledge of 
the witness, the paper may have been wntten by an ntter stranger (C) The 
evidence, being pnmary and not secondary m its nature, will not become m 
admissible because the wnter himself or some one who saw the document wntten 
imgbt have been callcdf?) And evidence is admissible though the disputed 
document cannot be produced, as where it is lost or incapable of removal (8) 
(d) Lastlj, handwriting may be proved by companson of two or more wntme^, 
as to which see section 73, jml and as to companson by exports, see section 
45, ante, and Illustration (c) thereto 


Opinion as 
to existence 
of right or' 
custom, 
when 
relevant 


48 When the Court has to form an opinion as to the 
etistence of any "eneral custom or rjght(9), the opinions 
jto the existence of such custom or right, of persons ^ho 
[would be likelj to know(lO) of its existence if it existed, tre 
relevant 


I 


(1) R V ^rur[■hy 8 C 4 P 306 
307, DaCcsia v Pym Pea Add Ca», 
144 Taylor Ev S 1863 

(2) Taylor E\ H 1864— 1866, the 

ItUisIrolton to the section 

(3) Tajtor E\ ! 1864 La»«on of 

ett, 288 V 5a^n^^"ry 5 C & P, 

196 see the lUustrotion to the section 
and Lelit \t6hon \ R, 22 C. 322 323 
(1894) see obsenation* on etidence of 
handwriting by Sir Lawrence Feel, C J, 
>n f? % Hedger, jx^ra at PP 133 134 

(4) Taylor Cx S I867.\\ills Ev,2ad 
Ed. 369 370 


(5) Shankar Rao v Romjee 23 R *3 
(1903) 

(6) Taylor Ex S 1S63 

(7) Taylor Ex I 1862 Ce»t Lx » 

232 ^ 

(8) Sa^er \ Clessor 2 tx 40i 
luces X It'illiams 2 0 B (1893) 


117 


,e of tbe t'f" 
Fatfh Loll 6 C. 


(9) A 

right' see Cujiu Lett 
186 187. 180 {1S«0) . 

(to; Sec /usmohan Das \ S>r Mfia' 
las 10 B, 542 543 (1886) 
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Explanation . — The expression * general custom or right ’ 
includes customs or rights common to any considerable class 
of persons. 

illuilnitiOR 

The right c! the villagers of ft particular village to use the water of n particular uell 
IS a general right witbm the meaning if this section 

Principle — Ufion questions the opinions of persons who would bo 

Ulelv to know of the exigence of the custom or right are the best eaidence 
Such persons are, so to speak the depositaries of customary^Iaw , just as the 
tett books are the depositaries of the general law (1) 


s 3 (TAala nwii/ofjj a e<r/nin opinion 
wa /lel) 

8S. 60 (iTnifeneefl/opinion niMit 6< rf reef ) 

• 3 (“ Court ) 

s. 3 (“ /Jefemat ’ ) 

8 13 {Fatlf rtletvnt ichtrt n or eutrom) 
■i in Tuertion J 

Norton, Ev , 217 Field, 1 v 


s. SI (Grounds of opinion ) 

8 33 Cl (4) (Opmtoit of teilnets oi to pii6hc 
riykt or custom or mailer of general 

interest } 

8 42 (Judgments rtlaling to iiaKer* of a 
I utfUe nature ) 

8 32 Cl (7J (yte^cnienfj coiifainerftncertaiH 
documents ) 

Cunningham Ev 193 104 


6th Ed , l9o IOC 


COMMENTARY 

The thirteenth section applies to all rights and customs, public, general, opinion as 
and pnt ate, and refers to specific /acts which mav be given m evidence Fourth to usage or 
clause of s 32 refers to the reception of second band opinion evidence m cases customs 
m which the declarant cannot be brought before the Court, whether in conse 
quence of death or from some other cause upon the question of the existence 
of any puhhc right or custom or matter of puohc or general interest made ante 
litem motam and the sesenth clause to statements contained m certain docu 
ments The present section also deals with opinion evidence, but refers to the 
evidence of a living witness produced before the Court, sworn and subject 
to cross-esammation For this section when read with section CO pos', re 
quires that the person who holds the opinion should be called as a witness , 

Ac Proviso to the latter section applying only in the case of experts It refers 
only to general rights and customs not public, the Explanation to the section 
’ ’ _u i. *v * • .-«.iejal 13 used by English text writers (2) 

not provide for the admission of oral 
■ existence of a public custom or nsht 

It maj perhaps be said that e\erj public custom or right is a general custom 
or right, though the conaerse of this proposition would not hold pood(3) or 
that bavin" regard to the leasom for which these terms are used by Ensbsh 
wnters the distinction between them is not of importance m this countra (4) 

The present section further differs from the fourth clau'so of section 32 inasmuch 
as it IS not governed by the liimtation ante bleni mertam 

EauJence as to usage will also be admissible under this section which is 
not limited to ancient custom (5) The word ‘ u«age ’ would include what the 


(1) V lb observations on Opinion Evi 
clenee and see Luchnait Fax v Akbar 
Khan 1 A 441 (1887) Bai Baiji v Bat 
Sanlok 20 B 59 (1894) As to this and 
the neat section and English law see 
Thoiiir Carurodhuaja v Klinuor Shafa 
rondhno]a 4 C W N xavan (1900) 

(2) '?ee pp 16'— I'O ante 

(3) Field Ev 6th Ed 19S 196. 


Canningham Ev 194 

(4) See pp 169 — 170 oile 

(5) SertalHflah Sarkor v Pran Noth 26 

C 184 187 (1898) following Dalglush v 
GM-uffer Hassain 23 C 427 (1896) 

Fitshardnge\ Purcell (i^OS) 2 Ch. 139, 
Bajrangi Singh \ Manitarnika Bakth 
Singh (1908) L. R. I A, 35 
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people are novf or recently wcrein the ho'' '■ r* 

niaj be that this particular habit 15 only 
which has existed for a long time If it 
tised by the inhabitants of the place wh 
‘ usage ’ within the meaning of the section (1) 

Ordmanh speaking a witness must, m his examination m chief, spool to 
facts only, '* hut under this section he will be allowed to give his opinion as 
to the existence of the general nght or custom He will not be confined to 
instances in which he has personally known the right or custom exercised as a 
matter of fact Custom is not a matter to be submitted to the senses It 13 
made up of an aggregated repetition of the same fact, whenever similar coo* 
ditions arise, and though a bare opinion is worth nothing without we can 
ascertain the data on which it is founded, jet it is always to be remembered 
that section 51 is to be read with this section, and that the groimds for the 
witness 8 opimons are sure to be elicited in cros'- examination e^en if they 
should not be elicited in the examination in chief, or demanded by the Judge 
A boundary between villages , the limits of a nllage or town , a right to collect 
tolls a right to trade to the exclusion of others , a right to pasturage of waste 
lands , liaoibtj to repair roads or plant trees , nghts to water courses, tanks, 
ghauts for washing , nghts of commons and the like, will be found the most 
ordinary in Jlofussil practice The Explanation excludes pnvalc rights from 
the operation of this section Opinion or reputation endence is not rcccirablo 
to prove sucli rights They must be proved by facts, such as acts of owner 
ship This kind of evidence is admissible to dispro\e as well ns to pro\e n 
general right or custom ”(2) TI ajtb id ors or village papers made in pursu 
anco of Regulation \’II of 1822 regularly entered and kept m the office of tho 
Collector and authenticated bj the signatures of the officers who made them 
were held to be admissible, under section 35, m order to prove a cu«tom Tho 
Pnvy Council further put it as a query, whether they were not also admissible 
under the present section as the recoil of opinion as to the existence of such 
custom by , I ^ 

the Pmy 
mentioned 

pancy holding m their mauui, and eject the purchaser thereof, one of tho ques 
tions was as to the existence of a custom or usipc under which the rxiyafc was 
' ” ♦ 1*,. ■•\idcnce of 

section (5) 
ettlcmcnts 

sougDt lo out uu Ktiui posses-Siuli 01 t^eiiaiu lauu'* ulut-u i V.' ud to have 
been conveyed bv the joledars, the first set of defendants, to the second set of 
defendants, although there was no custom or usage in the Milage recognizing 
the transferabibty of occupancj ngbts Held that m order to establish usage 
under ss 178, 183, of the Bengal Tenancy Act, it Was not necessirj to require 
proof of its existence for anv length of time Held also that the statements 


(1) Ib The distinction between cuwom 
and usase has been said to be that ' usage 
1$ a fact and custom is * Uw Tbcre can 
be usage without custom but not costom 
without usage Usage iS inductive based 
on consent ot persons in a locality Cos 
tom IS deductise making established local 
usage a hw barton i 965 See notes 
to s 13 ante 

(2) Norton Ev 227. ‘The opinions 
of re ‘ons likely to know about sfllage 
riRhts to pasturage to use of paths water 
courses or ferries to collect foe! to use 


tanks and bathing ghats mercantile 
sn I local customs would be relesant unle 
this section Cunningham Hv 193 

(3) Lrkra/ kuar s Sxntb i 

1 A 63 71 (1879). 5 C 7^^ 

(4) ^fiwxorrial LaJl ' Uvrfi Dbar. 10 

C \\ N 730 „ r 

(5) DolgUsb \ C«-vffr ffosso " 

247 <1896) followed in SanOlulUh porter 
r Pron Aolh 26 C. 1?4 <I89S) 

(fi) SarxatuUah Sarkar \ Pronki’' 

C 184 (1898) 
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made by the persons who were m a position to know the existence of a custom 
or u«a!:c in their localitj were admissible under this section (!) 


49. When the Court has to fomi an opinion as to— 
tlie usages and tenets of any body of men or familj(2), 
the constitution and go\criiment of any religious or chari- 
table foundation, or 


Opinion as 
to usages, 
tenets, etc , 
when rele- 
vant 


the meaning of words or terms used in particular districts 
or by particular classes of people, 


the opinions of persons having special means of knowledge 
thereon, arc relevant facts (3) 


Principle — On such questions the opinions of persons having special 
meam of knowledge arc the beat evidence 1 

8. 3 ('CoHff’’) 8 91 ProT (5) {Usage and cuilom tn eon 

e. S ( ' ) Iraets ) 

e 3 (" Fa'l ’ ) *93 {Evidenet as to technical expressions.dc ) 

8 8 (Thit a man hdHi a eertain apinion 8 SI (Orounds of opinion ) 

tta"fael'’] s 60 (Biidence of opinion mutt be direct ) 


Rogers' Expert Testimonv, §| 117, 118 Norton Er,328 Field Et Cth Ed, IDO , 
Cuxmiachvm, Er, 191 


COMMENTARY. 

Under this section a witness may give his ‘ opinion ’ upon— (a) The usages opinion as 
of atuf lodij of men This will include usages of trade and agriculture, mer to usages, 
cantile usage, and an)' other usage common to a body of men, and the opinions 
of persons expenenced therein will bo received m evidence “ Usage is proved 
bv witnesses testifying of its existence and uniformit) from their knowledge 
obtained bv observation of what is practised by thcmselv es and others in the 
trade to which it relates But their conclusion or inference as to its effect, 
either upon the contract or its legal title or rights of parties is, not competent 
to show the character or force oi the usage ”(4) The section only requires 
that the persons testifying should have “ special means of knowledge ” It 
does not m any ’ ’ * ' ' special means of knowledge, 

which may be c ^ business if that has been 

suiHciently exte from his knowledge oi the 

same or differen connected with 

such business (6) So it has been held that a London stockbroker is a compe 
tent witness as to the course of business of London Bankers (7) A person 


(1) ‘ For example a person who had 
been m the habit of writing out deeds of 
sale or ore who had been seeing transfers 
frequently made would certainly be in a 
position to give his opinion whether there 
was a custom or usage in that particular 
locality and we think that the opinion of 
such persons would be admissible [under 
this section] ’ ib , 187, 188 

(2) See Lekra) Kuar v Moiipal Sing 
7 I A 63 71 (1879) S C, 744, Carura 
d/ma;a Prasad v Superundhitata Prasad 


23 A 37 SI (1900) Sarabj,! Partab v 
/ndor;jf Partab. 2 All L J , 720, 732 
(1904) 

(3) See also generallj as to this section 
the Ptotes to s 13. and Chapter VI, post 

(4) Haskins v li arren IIS Mass 514 
S3S (Amer ) eited m Rogers Expert 
Testimony 9 117 

(5) Roger, op at 

( 6 ) Ih 

(7) Adams v Peters, 2 C A K, 722 
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may be competent to testily as to the usage which pre\'iil3 in a certain busi- 
ness, without himself being engaged m that business So that when the qiies 
tion was as to the custom of the New York Banks in pajnng the cheques of 
dealers, it was held proper to call as witnesses persons who were not employed 
m Banks (1) On the issue whether an alleged comraercnl usage exists, a int 
ness may be asked to describe how, under the usages in force, a transaction 
like the one m question would be conducted by all the parties thereto from 
its inception to its conclusion (2) Usage mar annex incidents to a contnet 
which are not repugnant to or mconsutent with its express terms (3) The 
testimony of those engaged in a particular business that the} never hoard of 
an usage is admissible (1) This section deals with ‘ opimon ' specific facts 
as to usages are proi able under tbe 13th section ante (b) Tends of antj bod j 
of men Tlus will include any opinion, principle, dogma, or doctrine which 
13 held or maintained as truth It will apply to religion, politics, etc (c) Usa/jes 
of a family Such for instance, as the custom of primogeniture in the families 
of ancemt zemmdars , any pecubat course of descent, the usages of native 
convert families and the like (5) Custom is of two kinds — lulacJtar, or fanulv 
custom, and desachar, or local custom (6) (d) Tenets of a family (e) The 

iblc foundation As to the 
note (7) (f) The vieaniny 
^ porlicular classes of people 
Under section 98, post, evidence may be given vntn reference to a cotiimcnl 
to show the meaning of ‘teebmeal, local, and provnncial expressions, abbrevia- 
tions and of words used in a pecubar sense ’ For tbs purpose, as for others, 
the opinions of persons hiving special means of knowledge on the subject would 
be the best evidence (8) This portion of the section is particuhrly valuable 
in a country bke India, m which there are so many different languages and in 
which justice is largely administered by Englishmen in languages other than 
English (9) A Judge ina} also consult a dictionar} as to the meaning of a 
word as to wbch *ee the penultimate pari'waph of section 57, jwH Thu 
section like the others, must be read with section 51, post, for the opimon, vnth 
’ ’ ‘ * iparativ cl} little value (10) 

tlie grounds on which that 
n who holds that opinion 
a living witness to state 

his opimon on the existence of a family custom and to state as the grounds 
of that opinion information derived from deceased persons, and the weight 
of the evidence would depend on the portion and character of the witno'u an I 
of the persons on whose statements he has formed his opinion But it inu t 
be the expression of the independent opinion based on hcarsa} and not mere 
repetition of hearsi} (11) 


(1) CnS^n V 1 Hilton I N Y, 

184 (Atner) in which it was said — 
‘ Although not einployed in banking bust 
ness the witnesses vccre dealers with tbe 
)<3nks and had knowledge of the ordinary 
course of dealing «ith them There is no 
necessity for showing a man to be an ex 
pert m banking m order to prove a usage. 
He should know what the usage is and 
then he is competent to testify whether he 
be a banker or employed in a bank or a 
dealer with lianks There is no reason 
why a dealer should not have as much 
knowledge in such a sub/eet as a person 
employed in a bank Rogers op oil 

C) Air}ha-p V II nehr, 115 Mass, 361 
(Amer ) 

(IJ S 92 Proviso (5) /•osl 


(4) CtantvtUe elc./f Jt Co v }curt 
38 Ind 5J6 (Amer) 

(5) See Uornrad/iao;o PrasaJ v Sn^e'’ 

i4Hdliuaja Prasad 23 A 37 (1900), v 
post . .. 

(6) See Notes to s 13 aitU, Piela fcv. 
112 114 ih 6th Pd 503 SOa 

(7) Beng Reg M\ of 1810. Mad Rrt 

M: of 1817 Act VII (Pom) of 1*55 
Act \\ of 1863 _ 

(8) Cunningham Pr 194 Norton Er. 


228 See notes to s 98 post 

(9) Field Ev 6th Pd 1*6 

(10) Norton Pv 228 

(ID CoruraJMn-aja Prasad v 
dhisja Pretad 23 A.. 37, *1 
s c 5 C W N 33 


r S^rers” 
52 (1900) 
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50. ^^^len the Court has to form an opinion as to the rela- 
tionship(l) of one person to another, the opinion, expressed bv 
conduct, as to the existence of such relationship, of any person 
who, as a member of the family or otherwise, has special means 
of knowledge on the subject, is a relevant fact : 

Provided that such opinion shall not be sufficient to piove 
a martia"e iu proceedings under the Indian Divorce Act(2) or 
in pro'.ecutions under section 494, 495, 497, or 408 of the Indian 
Penal Code. (3) 

liluitnUoni 

(a) The que'tnn u whether .1 and B were married. 

The {>et ihit the\ were usually ieee,rc<l and treated by their friends as husbatid and 
wife 13 relevant. 

(&) The question 13 whether .1 w\s the legitimate son ot B 

Tho fact tlwt U was alwajs treated as such by members of the fsnuly is relevant 

Principle — As the opinion m this ca«e is to be evidence bv the coiirfucf 
ot the tntness, there is on additional guarantee tor its trustworthiness, besides 
that ol a special knowledge ot the subject (4) The provision is enacted because 
strict proof is required in all cnminal ca8es{5) as also in proceeding? under the 
Ditorce Act, in which marnase is the mam act to be proved before jurisdiction 
can be shotvn or relief granted (6) 

a 3(‘*CourJ") a. 32 Cl (3) (Slakmrnl on relationship by 

a 3 (rAolam3nAoli»rt«r«a»iioi)‘'iioii aonirifMm) 

tta'faet') s 32 Cl (C) relalinj to relation 

a. 3 ekiptnfamilyJocumtni.ttc) 

a. 51 {Grounds of opinion ) 

Tajlof, Ev IJ (U9, C73 , Norton, Cv . 229. 230 . rwld, Ev . Cth Ed , 197, 140—143 , 

Phipson, Et , Oth Ed . 101, 302 , Steph. Dig , Art 53 . Act 11 of 1SC9 (Indian Divorce) , 

P«ul Code, as 494, 495, 497, 499 

COMMENTARY. 

' ’’ f 'pgcific Opinion on 

iccord- relationship 

’ duct,” 

det 0 
pinion 
* same 


Opinion on 
relationship 
uhen reJe- 
I ant 


(1) It will be noted that the words “by 
blood, marriage or adoption ’’ have not 
been inserted after the word '* relationship 
by Act XVIII of 1872, as in the case of 
s 32, Cls (S) and (6) Illuslration (a) 
refers to the case of marriage and tllusira- 
Iton (b) to relationship by blood Relation 
ship by adoption is not expressly mentioned 
but IS no doubt included within ihw 
section See Notes to s 114, with refer* 
ence to Hindu and hlahomedaa Law 

(2) Act IV of 1869 

(3) Act XLV of 1860, s port 

(4) Norton, Ev, 229, and see Taylor, 


Ev { S78 649 and notes post 

(5) R V Kallu 5 A 233 (1882) 

(6) See R \ Pitambnr Singh, S C. 

S66 (1897) Norton Ev 233 • The 

ptOMSO IS inserted because in divoree 
and bigamy cases the marriage must be 
strict!} proved that is bj the esidenee 
of a witness who was present at the 
marriage or b} the production of the 
register or examined copj of the register 
or of such other record as the law of 
a countT} or custom of a class cuy 
proMde —lb 
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basis as cMtlence oi fanulj tradition Tor since the pnncipal question in 
pedigree cases turns on the parentage or descent of an mdindual, it is ob^iou'lj 
material m order to resolve this question to ascertain how he was treated 
and acknowledged b) those nho sustained towards him any relations of blood 
orofaffinitj Thus BerXeUy Peerage Case Sir James Man''field remarked 

that if the father is proved to ha\e brought up the party as his legitimate 
son tlus amoimts to a daily assertion that the son is legitimate (1) So the 
concealment of the birth of a child from the &usband(2), the subsequent treat 
ment of such child by the person who, at the time of its conception w ns hnng 
m a state of adultery with the mother — and the fact that the child and its 
dc^cendnats assumed the name of tlic adulterer and had nea er been recognised 
m the fimilj as the legitimate oOspring of the husband — arc circumstances 
that will go far to rebut the presumption of legitimacy, which the law raised 
m favour of the issue of a married woman (3) Again if the question be whether 
a person from whom the claimant traces his descent, was the son of a parti 
cular tc-itator the fact that all the members of the familj appear to ha\c been 
mentioned m the will but that no notice is taken of such person is strong 
evidence to show either that he was not the son or at least that he had died 
without issue before the date of the will (4) and if the object be to prove that a 
man left no children the production of his will m which no notice is taken of 
his family and b} which his propertj is bequeathed to strangers or collateral 
relations is cogent evidence of his having died childless (5) A person claim 
mg as an illegitimate son must establish bi« alleged patertutj like anv otler 
disputed question of relationship and can of course rel> upon statements of 
deceased persons under the fifth clause of s 32 upon opinion cspres<el bj 
conduct under this section and also upon such presumptions of fact as nu) be 
warranted bj the evidence (C) The section is not linutod to the oj mion of 
members of the famil) The opimon may be of anj person who as such mem 
ber or otherwise has special means of knowledge on the subject '\Micn tie 
legitimaev of a person m possession has been acqiucsced m for a conwIeriWo 
time anil is afterwards impeached by a part) who has a right to question tic 
Icgitmiacv the defendant m order to defend his status js allowed to isioko 
against the claimant every presumption which arises from long recognition 
of lus legitimacy by members of ms family (7) That portion of eection GO 
winch provides that the person who holds an opinion must he called does not 
apply to the evidence dealt with by this section namely opinion ev|rc''’'el 


(1) 4 Camp 416 Wharton Ev S 
211 A» to treatment and acknowledg 
ment under Mahomedan Law see Ameer 
AI s Mahomedan Law II 215 2nd Fd 
(1894) Bailies D srsl of Mahomedan 
Law (18 5) Fart I 406 Part If 289 
Field Ev 351 and caw cited i6 
at pp 161 16'’ and jibdul Ra,ak r 
Malomed 21 C 666 (I89J) s c 21 I 
A 56 (Acknowledgment m the sense 
meant by that law is required tu of 


(3) Ceodnghl a Saul 4 T R 356 
fer Ashhurst J itarnX v Do’tes 5 Cl 
& Fn 163 21 et seq Banbury Peerage 
App n e to Le Marchants Rep of 
Gardner Peerage 389 432 433 1 Siro & 
St 153 s c i? V ilansfield I 0 B, 
444 Tenenshend Peerage 10 Cl & Fin. 
298 eitehley V String 33L.J.Ch 34S 


Th s evidence \ ;11 be adm ss ble la Ind a 
under ss 8 9 or II ante and un ler s 50 
fotl Field Fv 6th Fd 140 143 

(4) Traey Peerage 10 Cl A 

fer Lord Campbell Rabtof* v Atl Cent 
d 498 SOO f r Lord Gotten! am See 
Taylor Ev S 620 ad fin. 

(5) Taylor Ev S 649 Hungale v 
Gaxeotgfie 2 Phill 25 2 Coop 414 » t 
De Rots Peerage 2 Coop 540 and see a* 
evamples of th s class of e\idence BajM 
Bahadur % Dhuf ndar nahadur 17 A 
456 462 (1895) Mutusawmy /aga~erar 
yeneataruara Vetaya 12 'I I ' _ 

(1868) sc 11 W R. r C 6’ D L. 

R P C IS Rajendro Rath •> 7«r" 
AatA 14 M I A (1871) 67 s c 15 V\ 

R r C 41 itaharojah Perlab v ^lana- 
ranee Sabhaa 3 C 636 (1877) • *• 

C L R 113 4 I A 228 . 

(6) Cofalasamt Chetlt r Aruna CM a" 

2* M 32 34 35 (1903) ... 

(7) Rajendro Noth v legenito As** 
14 M I A, 67 (I87i) 
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br conduct, which, as an external perceptible fact, may be proved cither by the 
testimony of the person himself v’hosc opinion is so evidenced, or by that of 
some other person acquainted with the facts which evidence such opinion 
As the testimonv m both cases relates to such external facts and is given by 
persons personally acquainted with them, the testimony is m each case direct 
within the meaning of the earlier portion of that section (1) According to 
English law general reputation (except m petitions for damages by reason of 
ad^tcry and m indictments for bigamy where strict proof of mamage is 
required) is admissible to cstabbsh the fact of parties being married 

1 1 '>£ reputation m the neighbourhood, even when 

irtiallj contradicted by evidence of a contrary 
^ in proof of marriage (2) The present section 

is himted to opimon as expressed b> conduct, and there appears to be no other 
piovi'ion in the Act under which such evidence of general reputation would be 
receivable But it has been held by the Pnvy Council that where there is 
no direct proof of consent to a mamage m Buimah it may be inferred from 
the conduct of the parties or established bj general reputation (3) 

The pro\"iso to the ®®ction enacts that opinion expressed by conduct is not Divorce or 
sMjJicient to pro\e a marriage m proceedings under the Divorce Act or in pro 
secution> for certain offences under the Penal Code The framers of the Evj 
* ’ ’ ’ *’ *■ bjcct exactlj to follow the 

bigamy the first mamage, 
lage, must be proved with 
the same stnetness as anj other material fact In the case of offences relating 
to mamage, the marriage of the uoman is os essential an element of the crime 
ebarg . 3 > 1 *t. ggction show 

that adultery and 

the e y St be strictly 

pro\ ed (4) And this is so not only having regard to the provisions of this 
section, hut to the principle that stnet proof should be required m all cnnunal 
cases (6) “ In the English Courts a mamage is usually proved by the production 
of the parish or other register, or a ceitam certified extract therctrom , but 


(1) In I? V SMhbarasan 9 M 9 
11 (1883), It seems to be suggesled by 
Hutchins J that proof of the opinion 
fay other than the person holding it can 
only be given when the latter is dead 
or cannot be called But jf this be so, it 
IS submitted that such a limitation is 
incorrect for amongst others the reason 
given above. 

(2) Taylor, Ev S S78 So the tin 
corroborated statement of a single witness 
who did not appear to be related to the 
parties or to live near them or to Vnow 
them intimately but who asserted that 
he had heard they were married was held 
sufficient (Tima facie to warrant the lury 
in finding the marriage the adterse party 
not having cross examined the witness, 
nor controverted the fact by proof 
£mnr v ^Tcrgan 2 C A J , 453 

(3) Vi Me v /fi Mohae Ma 39 C., 
392 and 8 c (1912) 39 1 A, 57 

(4) R V Pitatnhar Singh 5 C, 566, 
F E (1879), 5 C L R S97 [this case 
roust be taken to have overruled R t 
n’asira 8 B L R- App 63 (1872),] 
followed In if V Arthtd Ah, 13 C. L. 


R 12$ (1883) . R V KallH 5 A , 233 
( 1882 ), discussed m v 5><b6araian, 
9 M 9 (1835) in which Hutchins J. 
said that if the learned Judges meant to 
dec de in the preceding cases that a 
husband or wife is precluded from proving 
his or her marriage he expressed his 
dissent It is submitted that the learned 
Judges did not so deade but that a vague 
assertion by either to the effect 'I am 
married’ or the like is insufficient proof, 
in fact the statement assumes the very 
question to be proved The existence of 
a valid tnarnsge is a mixed question of 
law and fact A witness therefore must 
speak to the fecit which are said to cons- 
titute the marriage so that the Court may 
determine whether what the witness 
states to have taken place did take place 
in fact and if so whether it constituted 
a marnage in point of lax In this 
country there is no statutory marnage law 
for natives and the validity of any parti- 
cular mamage depends chiefly on Ae 
usages of the caste to which the partiM 
belong V , at p 11 

(5) R T KetU, 5 A., 233 (1883). 
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basis as evidence ol family tradition For cincc the pnncipal question in 
pedigree cases turns on the parentage or descent of an individual it is obviously 
material m order to resolve this question to ascertain ho’tv he was treated 


j « «« 11*41, LUC ouii IS ic^ umaie (i; bo tie 

concealment of the birth of a child ■* — i 

ment of such child by the person -was h^unt' 

in a state of adultery with the m Id and its 

descendants assxtmed the name of the adulterer and had never been reco«m sed 
m the familj as the legitimate oflbpnng of the husband — are circumstances 
that will go far to rebut the presumption of legitimacy wbch the law raised 
m favour of the issue of a mamed woman (3) 4-gam if the question be whether 
a person from whom the claimant traces his descent was the son of a parti 
cular testator the fact that all the members of the family appear to have been 
mentioned m the will but that no notice is taken of such person is strong 
evidence to show cither that he was not the son or at least that he had d ed 
•without issue before the date of the •will (4) and if the object he to proicthata 
man left no children the production of ius will in which no notice is taken of 
his familv and by which ms property is bequeathed to strangers or collateral 
relations is cogent evidence of his having died childless (5) A person claim 
mg as an illegitimate son must establish hi« alleged patein ty like any other 
disputed question of relationship and can of course rely upon statements of 
deceased persons under the fifth clause of s 3’ upon opinion espres«ed by 
conduct under this section and also upon such presumptions of fact as may be 
warranted by the e^^dence (6) The section \s net bmited to the opin on of 
members of the fanulj The opinion may be of anj person who as such mem 
her or otherwise has special means of knowledge on the subject When the 
legitimacy of a person in possession has been acquiesced m for a considerable 
time and is afterwards impeached by a patty who has a right to question the 
legitimacy the defendant m order to defend his status is allowed to invoke 
against the claimant every presumption which arises from long recogn tioa 
of his legitimacy by members of ms family (7) That portion of section 60 
which provides that the person who bolds an opinion must be called does not 
apply to the evidence dealt ■with by this section namely opinion expressed 


(1) 4 Camp 416 Wharton Ev 9 
211 As to treatment and acknovleig 
ment under 'Ma'hoinedan La v see Amier 
A1 s Mabcmedan Law II 215 2nd ?d 
(1894) Bales D gest of Mahomedan 
Lav (1875) Part I 406 Part JI 2«9 
F eld E 351 and cases c ed ih 
at pp 161 16 and Abdui Rasak t Aga 
Malotned 21 C 666 (1893) s c 21 I 
A 56 (Acknowledgment n the sense 
meant by that law >8 requ red w of 
antecedent r ght and not a mere recogn bon 
of patern ty) A ssa K a oon 
Kart oot ntrsa Kl aioott 23 C 130 (1895) 

(2) Hargrave Hargrave 2 C &, K r 
701 

(3) Coodr ghi v 5a«I 4 T It 356 
per Ashhurst J Morrts v Dav 5 O 
& Fn 163 21 et seq Banbury Peerage 
App D e to Le Marchants Rep of 
Gardner Peerage 389 432 433 1 S m & 
St 153 sc f? V Mansfield 1 Q B 
444 Townsi end Peerage 10 Cl & Fin 
298 Atchley v Spr ng 33 L. J Ch 345 


Tb $ cv dence 11 be adoi ss ble n 1°^ * 
under ss 8 9 or 11 ante »od under s '0 
past Feld Ev 6th Ed 140145 

(4) Tracy Peerage 10 Cl & F n tOO 
per Lord Campbell Robson v All Ge«> 
d 498 500 per Lord Cottenbam. 

Taylor Ev 9 620 ad fin 

(5) Taylor Ev 5 649 Hungole v 

Gascotgne 2 Phdl 25 2 Coop 414 s c. 
De Ross Peerage 2 Coop 540 and see as 
examples of tb s class of evidence Fa « 
Bahadur v Bh pndar Eal adur 17 
456 462 (1695) Jagaiero ^ 

yenealasvara Yelaya 12 M I A 
(1868) sc n W R P C. 62 B L. 
R P C 15 ;?<J endro Nath ^ogef^o 
Hatl 14 M I A (1871) 67 s c IS W 
R P C 41 Ma3 arajoh Frriob v Ma’'*- 
ranee Sabhao 3 C 626 (1877) s a- 

C L R 113 4 I A 223 

( 6 ) Gepaiasom Cheilt v Aruna Chetlo"< 

27 M 32 34 35 (1903) . 

(7) Rajendro Nash v Jogtndro Nat'' 
14 M I A 67 (1871) 
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by conduct, 'whach, as an external perceptible fact, may be proved either by the 
testimony of the pei^on himself whose opinion is so evidenced, or by that of 
some other person acquainted with the facts which evidence such opinion 
As the testimoU} in both cases relates to such external facts and is given by 
persons personal!} acquainted with them, the testimony is in each case direct 
within the meamng of the earlier portion of that section (1) According to 
English law general reputation (except in petitions for damages by reason of 
adultcrv and m indictments for bigamy where strict proof of marriage is 
required) is admissible to cstabhsh the fact of parties being married 
‘ £ reputation in the neighbourhood, even when 

irtially contradicted by evidence of a contrary 
^ in proof of raatnage (2) The present <!ection 

IS hmitcd to opiiuon is exp ’ ' » . . i e no other 

provT'ion in the Act under would be 

receivable But it has bee ^ e there is 

no direct proof of consent to a marriage m Burmah it may be inferred from 
the conduct of the parties or established hj general reputation (3) 


The proviso to the ‘^'■ction enacts that opimon expressed by conduct is not Divorce or 
sujjicievt to prove a mannge in proceedings under the Divorce Act or m pro Criminal 
secutions for certain offences under the Penal Code The framers of the Evu 
* ' . • . . follow the 

marriage, 
oved with 

the same strictness as aoj other material fact In the case of offences relating 
to marriage, the marnace of the woman is as essential an element of the ciime 
charged os the ilbcit intercourse \jid the provisions of this section show 
that where marriage is an mgrcdient m an offence, as m bigamy adultery and 
the enticing of married women the fact of the marriage must be strictly 
prov ed (4) And this is so not only having regard to the provisions of tins 
section, but to the principle that stnet proof should be required in all cnimnal 
cases (5) “ In the English Courts a marriage is usually proved by the production 
of the parish or other register, or a certain certified extract thercirom , but 


(1) In V Siibbara^an 9 M 9 
11 (1885) It seems to be suggested by 
Hutcbins J , that proof of the opinion 
by other tbaa tbe person holding it cua 
only be given when the latter is dead 
or cannot be called But if this be so it 
IS submitted that such a limitation is 
incorrect for amongst others the reason 
given above. 

(2) Taylor, Ev S 578 So the nn 
corroborated statement of a single witness 
who did not appear to be related to the 
parties or to live near them or to know 
them intimately but who asserted that 
he had heard they uere married was held 
sufficient fnma facie to warrant the jury 
in finding the marriage the adverse party 
not having cross e\ainined the witness 
nor controverted the fact by proof 
Ctians V Morgan 2 C &. J 453 

(3) Ml Me V Ml Mohtie Ma 39 C. 
392 and 8 c (1912) 39 I A 57 

(4) R V Pitambar Singh 5 C 566, 
F B (1879) 5 C L R S97 (this case 
must be taken to have overruled R v 
IVaeira 8 B L R App 63 (1872) J 
followed m f? V Arshed Ah 13 C< L. 


R 12S (1883) R V Kallu S A 233 
(1882) discussed in f? v Subbarayan 
9 M 9 (1835) m which Hutchins J 
said that if the learned Judges meant to 
dec de in the preceding cases that a 
lasbaad or wife is precluded from prosing 
bis or her marriage he expressed his 
dissent It is submitted that the learned 
Judges did not so decide but that a lague 
assertion by either to the effect I am 
married or the like is insufficient proof 
III fact the statement assumes the very 
question to be proved The ex stence of 
a valid marriage is a mixed question of 
law and (act A witness therefore must 
speaJc to the facts which are said to cons 
titute the marriage so that the Court may 
determine whether what the witness 
states to have taken place did take place 
in fact and if so whether it constituted 
a marriage in point of hu In this 
country there as no statutory marriage law 
for natnes and the lalidity of any parti 
citlar marriage depends chiefly on tbe 
usages of the caste to which the parties 
belong V lb at p 1 1 

(5) R V Kollu. 5 A. 233 (1832) 
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if celebrated abroad it may be proved by anj person who was present at it 
though circumstances should also be proved from which the jury may presume 
that it was a vahd marriage according to the law of the country m which it was 
Celebrated Proof that the ceremony was performed by a person appearing and 
officiating as a priest and that it was understood by the parties to be the 


(Aichbold p 925 Bigamy ib Jbth Jiifl liyiOj pp izoi izog auu e eu a 
marriage in England may be proved by any person who was actually present 
and saw the ceremony petfoimed it is not necessary to prove its tegistiation 
or the 1 cense or publication of banns [Ibid quoting R v Allison (2) R v 
Manuanng (3)] (4) 

51 Wlienever Ihe opinion of ant lit mg person is reletant ^ 
tbe grounds on whicli such opinion is based are also relevant 

llliulral on 

An expert may g tc an account of expetuneiits(5} performed by him for the purpo e 
of forming his opmon 

Principle —A test of the value of such evidence is thus provided The 
correctness of the opinion or otherwise can better be estimated la manj m 
stances when tbe grounds upon which it is based are known The value of the 
opinion may be greatly increased or diminished by the reasons on which it is 
founded (6) 

Bs 45 47 60 (Op non4 whenrehtant) s 3 ( Relfant ) 

Ls esoQ 8 Expert Ev ‘*31 Field E\ 6lh Ed. 16S Cunninghem Ev 106 


Grounds ol 
oplnloa 
when rele 
vant ; 


COMMENTARY 

Grounds of The present section applies to the opinions of any living persons whether 
opinion those opinions be tbe opinion of experts under ss 45 46 or of others under 
ss 47 48 49 Queere— whether the section is apphcable to opinion expressed 
by conduct under s 50 The section to some extent repeats the principles 
involved in s 46 The present section however deals with the subjective 
grounds upon which the opinion is held which can only generally be proved by 
Abe- Aeshvcaftu.'y <ii the ^exaon ■whQ've oywiou. is offiwed whK,re3a s 46 deals with 
objective external facts provable either by that person or others which support 
or rebut the opinion of an expert With regard to the latter it has been saidfT) 
fV-nf tl o rnnsideration that the opinions may be given on the assumption of 

1- Id 
’ n 
n 
e 

jury This inquiry is peiiupa muie iiequeu ^ muu u ^ 

it IS also competent evidence in chief (8) In the same way when in Reference 


( 1 ) 10 East 282 

(2) R & R 109 

f3) Dears & B 132 sc 26 L J 
C) 10 

(4) R V S blarayan 9 M 9 11 
(188S) 

(5) s ante p 436 

(6) Field Ev 6th Ed 198 Cnniuiw 


bam Ev 196 Lawson s Expert Ev 
231 _ . 

(7) D ek son v Inhab tants of 
burg 13 Gray SSS (Amer) c ted 
Lawson Ev 232 233 

(8) Jb see also Ph psoa Ev Sth e<J- 
370 371 
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tie Court has to consider the opinions of a divided jury, it should also consider 
their reasons, and for this purpose a Judge should note such reasons after 
telling the jury of lus intention to refer the case But even if the Judge has 
omitted to note such reasons, this wd! not warrant the Court m dcchning to 
go into the evidence (1) 


(1) R V AnnaJa Charan Thakur, 36 629, R v Cbcllaii (1905) 29 M 91 


W LE 


20 
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52. In f’lvil cases the fact that the character of any person] 
concerned is such as to render probable or improbable any! 
conduct imputed to him is irrelevant, except in so far as sucli| 
character appears from facts otlierwise relevant 


Principle. — Evidence of character is excluded m cml cases as being too 
rernote, and at the best affording bat slight assistance towards the determin- 
ation of the issue (1) Such eindence is foreign to the point in issue and only 
calculated to create prejudice (2) 


In civil 
cases 
character 
to prove 
conduct im- 
puted Irre- 
I levant 


s 65 ( VeiniHjo/lerm ‘ cAarael^f”) a 140 (ITilBeMM to efmraeler may be cross 

s 3 Illust (e){“/Viel' ) examined and re examined ) 

3 GS (Chsraeler as a_ffeeting damages) 

Steph Dig Art 5a , Taylor Ev , §| 3’>4 355 , W hatton, Ev , || 47-56 . Ro«coe \ P 
Ev 87 , Best on Fv § 2 j6, ei sej , Norton Ev , 230 


COMMENTARY 

The meanmg of the term “ character,” os used m this and the following Character In 
«ection, IS defined in the Explamlton to section 55, post, which must be read ci'il cases 
m conjunction with the present section (3) The term “ persons concerned ” 

IS vague, but this section, it is presumed, refers to the character of parties to 


and evidence introduced with the sole object of exposing the character of a 
party to the view of the Court is excluded (6) 

But under this section, as under section 54, a distinction must be drawn 
between cases (o) where the character of a party is tii tssue, and (h), where it 
IS not tn issue, hut is tendered in support of some other issue (6) 

In ca«e (a), the party’s general character being itself in i^sue proof must 
necessarily be received c( what the general character is or is not (7) This sec- 
tion only excludes evidence of character for the purpose of rendering probable 
or improbable any conduct imputed to him So where the question in a suit 
was whether a governess was “competent, lady bhe and good tempered” 
while m her employer’s service, witnesses were allowed to assert or deny her 
general competency, good manners and temper (8) And in such cases it is 
not onU competent to give genera] evidence of the character of the party 
with reference to the issue raised, but even to enquire into particular facts 
tending to establish it (9) These cases, however can scarcely be deemed an 
exception to the rule of cxclu«ion , for it is clear that, as in cumiilativ e offences, 
such as treason, or a conspiracy to carry on the business of common cheats, 
many acts are given in evidence because such crimes can be prov ed m no other 
way , so where general behaviour of a party is impeached, it is only bj general 
evidence that the charge can be rebutted (10) 

In case (Ii), where character is not in issue but is tendered m support of 
some other issue, it is excluded as irrelevant, except so far as it aSects the 


(1) Taylor Ev S 354 \ note, fast 

(2) Roscoe N P Ev 87 

(3) V Kotes to s 55 posi 

(4) Norton Ev 333 

(5) Bost Ev S 263 , jro as to witnesses 
ss 145 146 153 post 

(6) Norton Ev, 230 

<7) Taylor, Ev. 35S Best Ev^ 258, 


Roscoe N P Ev 87 

(8) Foi nloin v Doodle 3 Q B 5 
And see Brine % Dasalgetie 3 Ex. R 692 
K V IVeerme 5 Esp 41 

(9) Best E\ 9 3j 8 Uharton E\ S 
48 

«10) Taylor E> 9 toS and see Best 
E\ S 258 
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amount of damages (1) As evidence of general character, can, at best, afford 
only glimmering light where the question is whether a party has done a certain 
act or not, its admission for such a purpose is exclusively confined to crimi na l 
pToceedings(2) in which it was ongmally received in faiorem vita (3) So in 
an action of ejectment brought by the heir at law against a devisee where the 
defendant was charged with having imposed a fictitious will on the testator 
tn extremis, he was not permitted to call witnesses to prove his general good 
character , and a similar rule was laid down in an action for slander where 
the words charged the plaintiff with stealing money from the defendant, though 
the latter, by pleading truth as a justification had put the character of the 
former directly in jeopardy (4) So also in a divorce case, the husband cannot 
in disproof of a particular act of cruelty, tender evidence of lus general character 
for humamty (5) 


• Except In That is to say when facts relevant otherwise than for the purpose of show 

such^charao- character, are proved, and those facts, in addition to their primary infer 

ter appears cRces raise others eoncenung the character of the parties to the suit they 
from facts become relevant not only for the purposes for which they were directly ten 
dered but afso for the purpose of showing the character of the parties con 
cemed The Court may, of course form ite own conclusion as to the character 
of the parties or witnesses from their conduct as exhibited by the relevant 
facts proved in the case , and it is perfectly legitimate for a Court to ^aw, 
from the opinion which it has so formed of the character of a party or witness, 
the inference that he might probably enough have been guilty of the conduct 
imputed to him or that he is not worthy of credit (6) 

In criminaij 53 In criminal proceedings the foot that tlie person] 
viouS good 1 accused is of a good character is relevant I 

character I 
relevant I 


Previous 
bad charac 
ter not 
relevant 
except In 
reply 


54 In criminal proceedings the fact that the accused | 
person has a bad character is irrelevant, unless evidence has ‘ 
been given that he has a good character, m which case it becomes 
relevant 


Explanation 1 — This section does not apply to cases in 
which the bad character of any person is itself a fact in issue 


Explanation 2 — A previous conviction is relevant as 
evidence of bad character (7) 


Principle — Evidence of good character is allowed to be given on grounds 
of humanity for the purpose of raiaing a presumption of innocence, and as 
tending to explain conduct(8) , but evtdeuce of bad character is in generw 
excluded as being too reiBote(9), and as tending to prejudice(lO) the accused 
whose guilt must be established by proof of the facts with which he is charged 
and not by presumptions to be raised from the character which he bears (11) 


(1) See s 55 post 

(2) S 53 past 

(3) Taylor Ev ! 354 

(4) ]b and cases there cited 

(5) Naracott ^ Aaracoft 33 L J P A 
M 61 and see Jones > /a « 18 I. T 
N S 243 

(6) Norton Ev 230 

(7) This section was substituted for the 
original s 54 by Act III of 1891 s 6 


(8) Taylor Ev I 352 Stephens 
General View of the Cnm nal Law o 
England pp 311 312 

(9) Stephens op et 399 310 

(to) R \ Dyk nt Nath 10 U R Cr 
17 (1868) R V Kart eh Cl u ider He- 
rat (188’) 

(11) R \ TuberficlJ 10 Cox I An nta 
Lot Ha ra \ Cmperor 42 C 957 (1915) 



s. 54.] 


CnARACTER 


453 


The exceptions are, firstly, where the character i9 itself a fact m issue, as dis- 
tinmished from cases where evidence of character is tendered in support of 
some other issue Being a fact in issue, it must necessarily be proved 
Secondly, where the accused has by giving evidence of good character challenged 
enquiry it is as fair that such evidence, like any other, should be open to 
rebuttal, as it is unjust that he should have the adiaatage of a character 
which in point of fact is undeserved (1) 


8 3 ICLUST (e) ( ‘ Fad ") 

s 3 ('* Rihiant ”) 
s 55 EriLANiTiov (J/mhijijo/ term 
‘ character") 

a 155 Cl. {i) [Character of proiecutrix ) 


8 14 Expi^atiox (2) iLLtrsT (6) ReU 
vaney of preiioiu conttelion ) 
s. 3 {" Eitdenee.") 

8 3 ( 'Fact ill issue ' ) 

8 140 to eharader may be cross 

examined and re examined ) 


Taylor, Ev. §§ 31»— 333 , Wharton, Cr Ev, §§ 57, 84 , Poscoe, Cr Er, 13th Ed, 86, 
Phipson Et , 5th Ed , 172 , Steph, Dig , Art 56 , Best, Et § 2o6 etseq , Wills, Er , 2nd 
Ed , 84 , Norton Ev , 231-233 , Stephen’s General view of the Oimiml Law of Englind, 
loccit, Cr Pr Code.ai 310, 311,221,511 , Penal Code.s 75 , Act VI of ISM, ss 3 4 , Act 
V of 1860 Art 117 


COMMENTARY. 

Section 53 is m accordance with the Enghsh rule “ Though general evi- 
deuce of had character is not admitted arainst the prisoner, general evidence fbaractep, 
of good character is always admitted in his favour ” This would, no doubt 
be an inconsistency justmable, or at least intelligible on the ground of the 
humanity of Enghsh law, if such evidence were not often of great importance 
os tending to explain conduci A loses his watch , B is found m posses«ion of 

1 ’ 'If'. ' f 7 Tf I 

very 

. , , ind if 

he calls many respectable people, who have known him from childhood and 
say he is a perfectly honest man, the story becomes highly probable If the 
same thing happened to a thoroughly respectable, well established inhabitant 
of the town, say, for instance, to the Rector of the Parish being a man of first'* 
rate character and large fortune, no one would think twice of it These illus 
tiations give the true theory of evidence of character Judges frequently tell 
juries that evidence of character cannot he of use where the case is clearly 


character would thus be superfluous in every case “ The true distinction 
ts that evidence of character may explain conduct, hut canuof olfer facts ”(3) 


(1) V notes post \\iJls Ev 2nd Ed 
84 

(2) ' When the point at issue is whether 
the accused has committed a particular 
cnmmal act evidence of his general good 
character is obviouslv entitled to little 
weight unless some reasonable doubt exist 
as to his guilt , and therefore tn this 
event alone will the jury be advised to act 
upon such evidence Tajlor Ev J 351 
See also Norton Ev 231 in which the 
case IS giten of an Irish Judge who summed 
UD thus Gertlemen of the Jury there 


stands a boy of most e'ecelleni character 
who has stolen sir pairs of silk stockings 
and see Hjde C J obser'ation to the jury 
in ^ V Turner 6 How St. Tr 613 R v 
Nur Mahomed 8 B 223 at p 22? (1883) 
[no importance can be attached to eiidence 
of this kind when the case against the 
acensed is clear] 

(3) Stephen s General View ot the 
Cnimnal Law of England pp 311 312 
and see Best Ev 5 262 Tajlor Ev 351, 
Wharton Cr Ev 5 66 
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^Vliere the act done is m itself indifferent, or, in other words, where the act 
amounts to an offence only by reason of being done with a vicious mtention, 
evidence of character is valuable as to the probabihty or otherwise of the 
existence of such an intention Where, on the other hand the intention is not 
of the essence of the act, sack evidence may be of use, only if it be doubtful 
whether the prisoner was the person who committed the act (1) Evidence 
of the good character of the accused may be given either by cross-exanimmg 
the witnesses for the prosecution, or by calhng separate witnesses on behalf 
of the accused (2) section must be read m conjunction with the Ex- 

planation to section 65, post According to English and American law, the 
character proved must be of the specific kind impeached, as honesty where 
dishonesty is charged, good character in other respects being irrelevant (3), 
and must relate to a period proximate td the date of the charge (4) 

Previous By the provisions of section 54, evidence of had character, except in reply 

character 


by the accused, that he was addicted to the commission of similar offences, 
was rejected as irrole' ant (6) This section is in accordance with English law(7) 
and its provisions were followed m India even before the enactment of ttas 
Act (8) “ A man’s general had character is a weak reason for believing that 
he was concerned m any particular crinuual transaction, for it is a circumstance 
common to him and hundreds and thousands of other people, whereas the op< 
portunity of committing the crime and facts immediately connected with it 
are marks which belong to very few, perhaps only to one or two persons If 
general bad character is too remote, d foHton, the particular transactions, of 
which that general bad character is the effect, are still further romoved from 
proof , accordingly it is an inilextble rule of Enghsh Criminal Law to exclude 
evidence of such transactions ”(9) And when in England a person charged 
with an offence is called as a witness m his own defence m pursuance of the 
Cnnunal Evidence Act, 1898, he can only be cross examined as to character 
subject to the provisions set out m that Act It is suiHciently dear from this 
section that in criminal proceedings the fact that the accused person has a bad 
character is not relevant for the purpose of raising a general mference from 
such had cliaracler that the accused person is likely to have committed the 
enrae charged (10) 


(1) Field Ev, 6 th Ed 200 

(2) Cf t 140 post 

(3) Tajlor, , ! SSI, Wharton Cr 
Ev , § 60 

(4) R V Siveiidscn 14 How St Tr, 
596 "A man is not born a knave, there 
must be time to make him so nor is he 
presently diseov ered after he becomes one ” 
— 16 per Lord Holt 

(5) Amrita Lai Hosra v Emperor, 42 
C, 957 (1915) 

( 6 ) S 54 V Ram Saran, 8 A, 304, 
314 (1886), Norton, Ev, 232, R r Tuber 
field. 10 Co-e. 1, Best, Ev I 257, as to 
evidence in rebuttal see Taylor, Ev, 8 
352, Best Ev , 8 261, 91, the subjert is 
fully considered in v Ra iloti, 34 I» J 
M C, 57 

(7) V post, and see also Taylor, Ev, 8 
352 , to thi] general rule the Statute 32 & 
33 Vic, ea^. 99, s 11, which allows evi- 


dence of previous convictions to be given 
in order to prove guilty knowledge in cases 
of receiving stolen goods forms an excep 
lion, Taylor, Ev } 353 see R v Karlick 
Chunder, 14 C, 721 (1887) 

(8) R V Copal Thakoor. 6 W R. Cf. 
72 (1866) . R V Behary Dosadh, 7 W K. 
Cr (1867) R V Phoolehand. 8 W R 
Cr 11 (1867) , R v Bykunt Rath Barter 
jet, low R , Cr . 17 (1868) [Evidence of 
character and previous conduct of a 
prisoner, being matters of prejudice and 
not direct evidence of facts relevant to the 
charge against the prisoner ought not to 
be allowed to go to the juryl R v Amiu'" 
Shexkh 10 W R. Cr, 39 (1868) 

(9) Stephens General Fiea w 
Crxmtnal Lao. of England pp 309, 310 

(10) R v Alloorntya. 5 Bom L K, 
805. 819 (1903), s c, 23 B, 129 (1903) 
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This 'section, as onginally {ramed(l), aUo\rcd a previous conviction to be 
m all ca«es admissible m evidence against an accused person for the purpose 
of prejudicmg him, and m so doing deliberately departed from the rule of 
Engbsh law alreadj mentioned (2) The framers of the Act gave as their 
reason for such departure that they were unable to see why a prisoner should 
not be prejudiced by such eMdence if it was true (3) In consequence of the 
decision of the Full Bench in the case of v KarticL Ckunder Das(4), the 
present section was amended b} Act III of 1891, so as to bnng it into more 
general accordance with the English law on the same subject (6) And now 
a previous conviction is not admissible against an accused person under tins 
section, except where evidence of bad character is relevant(6 ) , ^e , (o) when 
' ' ’ charac 

a pre 
and (6) 
charge 

j motion 

may be admissible otherwise than under this section Thus, firstly a previous 
conviction is admissible m eiidence in cases in which the accused is hable to 
enhanced on account of having been previously convicted (9) 

SeconSlj, where, upon the trial of a person accused of an offence, the previous 
commission by the accused of an offence is relevant withm the meaning of sec 
tion 14, ante, the previous conviction of such person is also a relevant fact So 
it has been held that having regard to the character of the offence under s 400 
of the Penal Code (punishment for belonging to a gang of dacoits) previous 
comiQi««ions of dacoity are relc\ant under the fourteenth section and 


(1) The origKut section rin as fol 
lows — 

In criminal proceojings the fatt (Aot ihe 
eeetued ferton hat been frevioutly ronrirt 
ed of any effenee ir reletani but ibe fact 
that he has a bad character is irrelevant 
unless evidence has been given that he has 
a good character in which case it becomes 
relevant Explanation —This section does 
not apply to cases in which the bad charac 
ter of any person is itself a fact in issue 

(2) See R v Kartiek Ckunder 14 C 

731 (1S8/) Notwithstanding the express 
provisions in the original section the 
Calcutta High Court in the earlier ease of 
RosUm Dosadh \ R SC 768 (1880) 
refused to allow a previous conviction to 
be given in evidence ^ 

(3) See Firrt Report of the Select 

Comm ttee on the Ev dence Bill p 239 
cited in )? V Kart ck Ckunder, supra at 
p 739 It was apparently also considered 
that in such cases the matter had been 
reduced to legal certainty by the conviction, 
see R V Parbhudas 11 Bom H C R 

90 (1874) R V Rani Saran 8 A 304 
314 (I8S6) but as pointed out in Norton 
Et 231 the language of the original sec 

tion was so wide as to include acts not 

relevant in any real sense of the word at 
all For what bearing would a previous 
conviction for theft have on a (luestion of 
guilt on a charge of rape? Ana see 

I Phill Ev , 606 10th Ed , Best Ev 
S 259 

(4) 14 a. 721 (1837) See as to the 


effect of this decision R v Naba Kumar 
I C W N 146 148 (1897) 

($) /b s 14 ante Explanation (2) 
and Illust (8) must be considered tn deal 
sng with the effect of this amendment 
which while removing the lat tude relating 
to the introduction of evidence of previous 
convictions which prevailed under this 
section as it originally stood has >et not 
made such previous convictions wholly 
inadmissible v post 

(6) S 54 Explanation (2) ef the fol 
lowing earl er cases as to previous convic 
tions K V Thakoordas Chootur 7 W R 
Cr 7 (1867) R v Plioolchand 8 W R 
Cr H (1867) R V 51uhoo Mundle 3 
W R Cr 38 (1865) Roshun Dosadh v 
R 5 C 768 (1880) 

(7) S 54 Norton Ev 232 in England 
previous conviction is allowed to be given 
in reply in certain cases only Roscoe Cr 
Fv 13th Ed 86 Phipson Ev Sth Ed 
172, Steph Dig Art 56 

(8) S 54 Explanation (1) v post 

(9) Sec Cr Pr Code s 310 [Notwith 
standing anything m this section evidence 
of the previous convicbon may be given 
at the trial for the subsequent offence if 
the fact of the previous conviction is rele 
vant under the provisions of the Indies'^ 
Evidence Act 1873 Act III of ' 

8 9], Cr Pr Code s 221, Penal r 
s 75, Act VI of 1864 ss 3 4 i 
Art) Art V of 1869 Art 117 i 
Articles of War) Cr Pr Code, » 

(mode of proving previous 
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convictions previous to the time specified in the charge or to the framing of the 
charge are relevant under the second explanation to that section aliler as to 
subsequent convictions (1) Thirdly, a previous conviction may be admissible 
as a fact m issue or relevant othenvi^e than under section 14 or 54, as for 
example, under the eighth section as showing motive (2) In a recent case m 
the Calcutta High Court it was said that proof of previous convictions must 
always be strict (3) And it was held that a register produced from the Central 
Bureau and purporting to contain pnsoner’s thumb impressions and descriptive 
rolls and list of previous convictions was insufficient in the absence of evidence 
to show how it was made and lodged m the Central Bureau 

Where, with a view of raismg a presumption of innocence, witnesses to 
good character are called by the defence, the prosecution may rebut this pre 
sumpt ‘ cse witnesses(4) as to particular facts or 

tis to f calling separate witnesses to prove the 

had c such evidence is seldom resorted to m 

Enghs when a prisoner elects to give evidence 

on his Evidence Act, 1898 he may be cross 

examined as to character if he has been put forward as a man whose character 
13 unblemished (6) 

The present section must be read m conjunction with the Explanation to 
section 55, poit The irords “ unless evidence has been given ” are ambiguous. 
They may refer either to the evidence of witnesses called for the defence or to 
evidence cbcited m cross examination from the witnesses for the prosecution (7) 
xplana section does not apply to cases in which the bad character of any per 

Jons son is itself a fact in issue (8) The first Explanation aims at that class of 
cases m which the charge itself implies the bad character of the accused (9) 
Under the second Explanalton a previous conviction is made relevant as 
evidence of bad character Therefore whenever evidence of bad character 
IS admissible a previous conviction will be admissible, namely, to rebut 
evidence which has been given of good character and in cases under the preceding 
Explanalton where the had character is itself a fact m issue (10) It nas been 


(1) ;? ^ Naba Kumar 1 C W N 
146 (1897) a 14 ExplattoltoH (2) and 
Illuit (b) [added by Act III of 1891 
s 1] jee p 192 ante and note (5) 
p 455 supra For recent case where pre 
vious conviction was taken into considera 
tion in awarding punishment see Emperor 

V Ismail Ah Bliat 39 B 326 (1915) 

(2) S 43 ante see Illustrations (e) and 
(_f) it cannot be said that these two 
illustrat ons are exhaustive and that in no 
other cases except those mentioned can a 
previous conviction be relevant this is 
shown by Explanation (2) to s 14 R -v 
Naba Kumar 1 C W N 146 149 (1897) 

(3) Emperor v Shetkh Abdul 43 C 
1128 (1916) 

(4) S 140 Post, Taylor Ev 9 352 

(5) Taylor Ev S 352 though in Best 
Ev 5 262 ent cjsing this practice it «s 
said that witnesses to the characters of 
parties are in general treated with great 
indulgence — perhaps too much 

(6) R V Hotiamby (1903) C C C 

V 149 p 163 

(7) It was held upon the repealed 
Statute 14 and 15 Vic c 19 that if a 
prisoners counsel el cited on cross 


examination from the witnesses for the 
prosecut on that the prisoner has borne a 
good character a previous conviction m ght 
be put in evidence against him in I he 
manner as if witnesses to character had 
been called R v Cadbury 8 C A P 
676 it was giving evidence within the 
meaning of that Act R v Shrtn plan 2 
Den C C R 319 Roscoe Cr Ev 12tb 
Ed 89 

(8) Explanation (1) 

(9) Norton Ev 233 Field Ev 6th 
Ed 201 cf Cr Pr Code Ch VIII 
relating to the taking of security ffOO 
persons of bad character under s 117 tb 
the fact that a person is a habitual offender 
may be proved by evidence of general 
repute Rai Isrt v R 23 C 621 (1895) 
See as to Evidence of general repute R»P 
Sms y R I All L. J m (1904) Sj. 
also Best Ev 5 258 and ef Act XXVli 
of 1871 (Cnm nal Tribes) AUp Praman f* 
V R (1906) 11 C W N 413 A Chmla- 
man Stngh v R (1907) 3S C 243 

(10) V ante p 452 the amended seelion 
clears op an obscurity which existed i" 
the old section see Norton Er 
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held that the character of the accused not betas a fact in issue m the offence 
of belonging to a gang of persons assoaated lor the purpose of habitually 
committing theft pumshablc under section 401 of the Indian Penal Code 
evidence of bad character whether by proof of pretious conviction or other 
wi^e IS inadmissible (1) But this decision has been questioned m a later 
case in which it was held that when in a case under section 401 of the Penal 
Code the other evidence sufficed to cstabbsh association for the purpose of 
habitually committmg theft then under section 14 of this Act e^^dence of 
previous couMction or of bad lucbhood -was adnussible to prove the habit 
of such offences (2) And evidence of commission of offences other than dacoities 
brought a^amst persons accused of belonging to a gang of dacoits has been held 
to be evidence of bad cbaracter and as such excluded by this section (3) A 


apphed to the cases to which it is espresslv confined (5) Where a person is 
called upon to furnish secuntv to keep the peace evidence of general repute 
cannot be made use of to show that such person is likely to commit a breach 
of the peace or disturb the public tranquillity (or to do any wrongful act that 
may prohablv occasion a breach of the peace or disturb the pubho tranquillity ](6) 
Upon the objection that the evidence given before a Magistrate was not that 
of general repute but of specific acts spoken to by witnesses from mere 


Criminal Procedure Code ^^’hen there is direct evidence of any offence com 
nutted hr a person the action taken against him by way of prosecution is one 
of a punitive character hut when the object of the le^lature is simply to 
provide preventive measures evidence of repute thou^ hearsay is admis 
Bible (7) The second Exjilanatio i does not say that a previous conviction is 
never relevant unless evidence of bad cbaracter is relevant or is itself a fact 
jn issue Evidence that the accused I ad been previoUBly convicted of the 
same offence is admissible to show guilty knowledge or intention (8) 


Character of party prosecuting — See IVofca to section 155 clause ijoH 

55 In civil cases the fact that t)ie character of any person, 
IS such \s to affect the amount of damages which he ought toj 
receive is relevant i 

Explanation — In sections 52 54 and 55 the word 

“ character ” includes both reputation and disposition , but 


( 1 ) Mankura Pars v R 27 C 139 
(1899) s c 4 C W N 9)7 *ub nom 
Diiarha Buna ^ R In ih s case the 
prev ous conv ct ons were rejected as ev 
dence of bad elusratier t does not appear 
to ha\e been argued or cons dered vhetber 
such con ct ons ’i\ere adm ss ble under 
$ 14 (as was held n R a Raba Patna k 
1 C W N 146 (1897) h ch vas a 
ft al for the comm ss on of a cognate 
offence under s 400 of the Penal Code) 
or under other sect ons of the Act v ante 

(2) Bhona % R (1911) 38 C 408 L 


R Raba Patna k (1897 1 C W N 

146 

(3) Tie Publ e Prosecutor Bon g r 
Pol god (1908) 32 Mad 1 9 

(4) Atffo Haidar 7? 9 C 79 

(1901) alleraott 

(5) M Ihu PUa R fl910) 34 M 
'»5S 

(6) R Bdhyafo ’*3 A 2 3 (1903) 

(7) r Roo]\ F Ichand b Bom L R 

34 (1903) 

(8) R V Atloom ya S Bom L R. 

80 819 8*1 (1903) sec ss 14 15 ante 


Character 
aa affecting 
damages 
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[except as pro^ ided in section 54](1) evidence may be given onlv 
of general reputation and general disposition, and not of particular 
acts bv whicli reputation or disposition were sho^n. 

Principle. — In suits m which damages arc claimed, the amount ol the 
damages la a fact in wsae (2> Therefore, if the character of the phintiflf u 
such as to affect the amount of damages which ho ought to receive such char 
acter becomes relevant for the purpose of the determination of that fact m 
issue As to the reasons for the definition gi\ en of the term ‘ character,’ see 
Notes post 

8 3 anount of damages) 

s 12 {Faets tending lodtUrmme the s 140 (Witnesses to eharaeter ) 

Steph . Dig , Art 57 . Tojlor Ev §|35ft— 3C2 Mayne on Damages Sth Ed , 535, 572 
679 532 58G,Roscoe, N P Er 87. Wharton, Ev , |§ 47— 5C , Wigtuore, Ev , § 160S 
et stQ 


COMMENTARY 


Character 
as aCfectlng 
damages 


plaintiff, if it affects 
;es which he ought to 
be aectiOD, the person 
^ receit c the damages, 

he previous general character of the wife or 
admissible in a petition by the husband for 
or ID an action by the father for seduction 
idcncc of generarbad character admissible 
in mitigation of damages, but the defendant may even prove particular acts of 
immorality or indecorum (4) But m such a suit for damages for adultery or 
seduction, evidence of the character of the •wife or daughter rviU not bo adaus 
sible under the present, though perhaps it may be so under the twelfth section 
of this act, because in such cases the character is that of a third person end the 
person who is to receive the damages is not the person whose character would 
affect the amount of damages to be recovered (5) Character may be admis 
sible in mitigation of damages, m the following, amongst other, cases (a) Breach 
of promise of marriage (6) Promises must be kept to persons of bad character 
os well as to those of good character But when a woman claims that her 
character has been damaged, and bet feelings crushed by such breach of promise, 
then in mitigation of damages it may be shown that she had no character to 
be hurt by the breach and no feeling that would be particularly shocked (a) 
Defamation It has been much discussed, whether m an action for defama 
tioa, evidence impeachmg the plaintiffs pre^ous general character, and show 
ing that at the time of the pubhcation, he laboured under a general suspicion 


(that 

recei 

whos 


(1) Tbe vordj and figures in brackets 
iQ the explanation to this section were 
inserted by Act HI of 1891, s 7 

(2) V ante 

(3) Norton E' 233, Taylor E\ S 
336 

(4) Taylor E\ $ 356 and cases there 
Cited Compensation in Such cases U in 
reality sought for the pain «hich the 
defendant has caused the plaintiff to suffer 
by disgracing tbe latter s family and ruin 


mg his domestic happiness The 
should therefore be commensurate with t 
pain which must \4ry according as 
character of wife or daughter had ow 
previously unblemished or otherwise I 

(S) F.dd Ev 6lh Ed 202 
person whose character is m 
tion IS therein assumed to be the same J» 
the person who cla ms damages 

(6^ Taylor Ev ! 353 Wharton Cw 
8 52 
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' ’ ’ ’ ' ’ by the defendant, la admis 

seems however, to be now 
ilamtiff had before the pub 
^ to whether report has ere 

dited him with haxung committed the particular offence laid to his door by the 
defendant “ In e\ety case of blander or libel the defendant without 3usti 
f} in£f that the words pubhshed were true m substance and in fact, may say that 
whether they were or not the plaintiff had a bad reputation ’ (2) The English 
rule as gathered from the case law, has been stated to be that in ci\ il cases 
the fact that a person a general reputation is bad maj , it seems be given m 
’ ' ' ' tation 

s bad 

o High 

Court that ei idence of bad character is admissible in mitigation of damages but 
that evidence of suspicions or rumours of bad character is not ( t) The plaintiff s 
general character is m issue in this section and the defendant may show that 
tLe phmtiff s reputation has sustained no injut) because he had no reputation 
to lo e (c) Pelihonfor damages for adullcrtj The husbands general character 
for infidelity mav he proved for in such a case he can hardly complain ol the 
loss of that society upon which he has himself placed so little value (5) 

In ojjrai'otioii of damages the plamtifl cannot according to the Enclish 
rule p\e evidence of general good character, unless counter proof has been 
fir«t offered by the defendant , foe until the contrary appear, the presumption 
of law IS alread\ m his favour (G) 

The Vet includes m the term ‘ character both reputation and disposi Meaning of 
tion and thus departs from the Engisb law, according to which character is fho word 
coined to reputation only The subject is considered at length in v character 
lio rlon (7) The Indian Legislature has adopted the opinion of Erie C J 
and dies J , in that case who held that evidence of character extended to 
dispontion as well as reputation, and of Taylor(8) who saja that the ruling 
of the majority in this case tests more upon authority than reason (9) 

There is a distinction between ‘ character ’ and ‘ reputation character ’ Reputa- 
signifpng the reahty, and reputation what merely is reported, or understood tfon ' 
from report to be the reahty about a person (10) ‘ Reputation means what 
IS thought of a person by others and is constituted b) pubhc opinion it 
13 the general credit which a mau has obtamiMl in that opinion (11) When a 
man swears that another has a good character in this sense he means thAt he 
has heard mdnj people though be docs not particularly recollect what people < 


(1) See Phipson Ev 5th Ed 176 177 
Scott V Sampson L R 8 Q B D 491 
II ood % Durham 21 Q B D SOI Field 
Ev 3S6 ib 6th Ed 202 

(2) Per Man sty J in II ood v Earl of 
Durham (ISSS) 21 Q B D SOS A Taylor 
1 3S9 

(3) Sleph D g Art S7 see Scott v 
Sa npson L R 8 Q B D 491 in which 
all the older cases are examined in the 
judg:ment of Cave J Wharton Ev S S3 
followed in IPoods v Cox (ISSS) 4 Times 
L R 65S 

(4) Tl e Engltshman l,ld y Lajpal Rat 
(1910) 37 C 760 

(5) Taylor Ev J 3S8 

(6) Taylor Ev S 362 Jones v Jo es 
18 T N S 243 Warracod v Aarra 


cott 33 L J P & M 61 in Field Ev 
6th Ed 203 it IS suggested that t may 
be that this rule will be affected by the 
abovre section 

(7) 1 L A C S20 10 Cox 25 

(8) Taylor Ev I 350 see Sleph D g 
pp 78 179 

(9) Norton Ev 334 

(10) Per Durfee C J m State v H'lf 

ron IS R I 160 1 All 415 (Araer ) 

see Wiginore Ev S 1608 et seq 

(11) Taylor Ev J 350 Wharton Ev 
! 49 It IS poss ble for a man to have 
a fair reputat on who has not m reality 

good character although men of really 
good cf aracter are not likely to have a 
had rep lal on Crahl s Synonyms See 
Ret f*rt \ R 23 C 621 (189S) 
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Disposl 

tion 


Both must 
tie general 


speak well of him, though he does not lecollect all that they said (1) One 
consequence of the view of the subject taken by English law is ‘ that a witness 
may with perfect truth swear that a man, who to his knowledge has been a 
receiver of stolen goods for years, baa an excellent character for honesty, if he 
has had the good luck to conceal his crimes from his neighbours It is the 
essence of successful hypoen^ to combme a good reputation with a bad dis 
position, and according to v Bouton the reputation is the important matter 
The case is seldom if ever acted upon in practice The question always put to 
a witness to character is, — -"What is the prisoner’s character for honesty, 
morality or humamty ^ as the case may be nor is the witness ever warned 
that he is to confine his evidence to the prisoner’s reputation It would be 
no easy matter to make the common rim of witnesses understand the 
distinction” (2) 

‘ Disposition ’ compiehenda the sjjrings and motives of actions is pet 
manent and settled, and respects the whole frame and texture of the mind (3) 
When a man swears that another has a good character m this sense, he gives 
the result of his own personal experience and observation or his own 
individual opinion of the prisoner’s character, as is done by a roaster who 
13 asked by another for the character of his servant (4) Erom this section 
it thus appears that there are two forms m which a question as to character 
may be put to a witness So if an accused be charged with theft a witness to 
character might be asked either — ^What was the general reputation of the 
accused for honesty I or he might be asked— Was the accused genersllj of 
an honest disposition 5 These two questions differ very widely The witness 
would answer one from what was generally known about the accused in the 
neighbourhood where be bved , but he would, or might, answer the second from 
his own special knowledge of the accused (5) 

la either case evidence may be given onlv of general reputation and general 
disposition Both he in the general habit of the man rather than m particular 
acts or manifestations AVhen it is said that the reputation must bo 
general it is meant ‘‘ that the commumty as a whole must be agreed on this 
opinion in order that it may be regarded as a reputation If the estimates 
vary and public opinion has not reached the stage of definite harmom, the 
opinion cannot be treated as sufficiently trustworthy On the other band it 
must be impossible to exact unanimity, for there are always dissenters To 
define precisely that qnahty of pubbc opinion thus commonly descnbed as 
general is therefore a difficult thing there is on this subject often 

an attempt at mcety of phrase which amounts m effect to mere qmbbhng 
because the witness will not ordinarily appreciate the discriminations Such 
reqmrements of defimtion should be avoided as unprofitable ’ (6) Wbere 
evidence of character is offered it must be confined, to general character , evi 
dence of particular acta as of honesty, benevolence or the like, are not receiv 
able “ Eor, although the common reputation in which a person is hem m 
society may be undeserved and the evidence, in support of it must, from its v ery 
nature be indefimte, some inference varying in degree according to circum 
stances, mav still fairly be drawn from it, since it is not probable that a man 
who has uniformly sustained a character for honesty or humamty will fonei 
that character by the commissiOQ of a dishonest or a cruel act But the mere 
proof of isolated facts can afford no such presumption ‘ None are all evil 


(1) Steph Dig p 181 

(2) Steph Dig p 179 

(3) Field Ev 3S7 citmg Crahbs 
Synonyms tb 6th Ed 203 

(41 Taylor Ev S 350 
(S) Markby Ev 45 46. In |be leadtne 
case R V Roiiion 1 L A C 520 supra 


there was as already stated a difference o 
opinion amongst the Judges as to w ' 
of these two was the proper form of 
tion strong reasons are giaen in . 

both and no doubt this is wh) the 
admits both tb 

(6) tVigmore Ev ! 161’ 
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and the most consummate illain may be able to prove that on some occasion 
he has acted with hiimanitj , fairness or honour,’ (1) Negative evidence such 
as ‘ I nei er heard anything against the character ol the man ’ is cogent evi- 
dence of good character, because a man s character is not talked about till 
there is some fault to be found with it (2) The words and figures inserted m 
the Explanation b} Act III of 1891 were so inserted because bv section 54 
in certain cases, a preiious comiction which is a particular act bj which charac 
ter IS shown, is made admissible And further, particular acts may be relevant 
when the bad character is itself a fact m issue (3) 


(1) Ib § 351 

(2) R \ Rotilon 1 L 1 C 520 S3S 


S36 Wifinore E% S 1614 
(3) V untt Qotes to ss S3 ^4 



PART II. 


ON PROOF 


One oI the in?.m featuies m the Act consists in the distinction drawn b) 
it between the relevanaj of facts and the mode of proving facts{l) which 13 
effected by the evidence of witnesses inspection, presumptions and judicial 
notice and which is subject to a few exceptions generally the same in civil 
and cnminal cases Its fimt part deals with the relevancy of facts or mth the 
answer to the question ‘ what facts may you prove ’ ' while the present part 
proceeds to enact rules as to the manner m which a fact when relevant, is to 
be proved (2) This introduces the question of proof It js obvuous that 
whether an alleged fact is a iact in issue or a collateral fact, the Court can draw 
no inference from its existence tdl it believes it to exist , and it is also obvuous 
that the belief of the Court m the existence of a given fact ought to proceed 
upon grounds altogether independent of the relation of the fact to the object 
and nature of the proceeding m which its existence is to be determined The 
question is whether A wrote a letter The letter may have contained the 
ternos of a contract It may have been a hbcl It may have constituted the 
motive for the commission of a crime by B It may supply proof of an altbi in 
favour of 4 It may be an admission or a confession of enme, but whatever 
may be the relation of the fact to the proceedings the Court cannot act upon 
it unless it believes that A did write the letter and that belief roust obvioisly 


bo produced m each of the cases mentioned by the same or similar means 
If for instance the Court reqmtes the production of the ongmal when the 
writing of the letter is a crime there can be no reason wh} it should be satisfied 
with a copy when the writing of the letter is a motive for a crime In short 
the way m which a fact should be proved depends on the nature of the fact 
and not on the relation of the fact to the proceeding The instrument bv which 
the Court is convinced of a fact is evidence It is often classified as being 
either direct o’"” '■ If the 

distinction 18 circuDis 

tantiai evidc lot with 

•reference to its essential quahlies but with reference to the use to which it is 
put , as if paper were to be defined not by reference to its component 
but as being used for wiitmg or for printing We have shown that the mode 
m which a &ct must be proved depenchi on its nature and not on tie vso to 
he made of it Evidence therefore should be defined not with reference to 
the nature of the fact which it is to prove but with reference to its own nature 
Sometimes the distinction is stated thus direct evidence 13 a statement of 
what a man has actually seen or heariL Circumstantial evidence is something 
from which facts in issue are to be inferred If the phrase is thus used the 
word eudence in the two phrases (direct emdence and circumstantial ectdence) 
opposed to each other, has two Afferent meanings In the first, it means 
testimony , m the second, it means a fact which is to serve os the foundation 
for an inference It would indeed be quite correct, if this view is taken, 
circumstantial evidence must be proved by direct evidence This would be a 
most clumsy mode of expression but it shows the ambiguity of the word 
‘ evidence ’ which means either — (o) words spoken or things produced in orile 


(1) See Proceed ngs in Council on the mittee on the Evidence Bilh (CTa' "r 

Evidence Bill 31st March 1871 Indta July 1 1871) 

(2) Draft Report o£ the Select Com 
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to convince the Court of the existence of facts , or ( 6 ) facts of which the Court 
IS 80 convinced which suggest some inference as to other facts We use the 
word * evidence ’ in the first of these senses only, and so used it may be reduced 
to three heads • — (a) oral evidence , (b) documentary evidence , (c) matenal 
evidence ”(1) 

In the first place, the fact to be proved may be one of so much notoriety 
that the Court will take judiaal notice of it , or it may be admitted by the 
parties In either of these cases no evidence of its existence need be given 
Chapter III, which relates to judicial notice, disposes of this subject It is 
taken in part from Act II of 1855, m part from the Commissioner's draft bill 
and in part from th ^ -> ■•t r • j • r ^ 

may be so given by 

proceeds m Chaptei ' * 

kinds of evidence 

With regard to oral evidence, it is provided that it must m all cases what 
ever, whether the fact to he proved is a fact m issue or collateral fact be direct 
That IS to say, if the fact to be proved is one that could be seen, it must be 
proved by some one who says he saw it If it could be heard, by some one who 
«iays he heard it , and so ivith the other sen'^es It is also provided that, if 
the fact to be proved is the opmion of a hving and producible person or the 
grounds on which such opinion is held, it must be proved by the person who 
holds that opinion on those grounds If however, the fact to he proved is 
the opinion of an expert who cannot be called (which is the case in the majonty 
of cases in this countiv), and if such opinion has been expressed m any pub 
lished treatise, it may be proved by the production of the treatise This provi- 
sion taken in connection vnth the provisions on relevancy contained in Chapter 
II, sets the whole doctrme of hearsay m a perfectly plam hght, for their ]omt 
effect 18 this — 

(a) the sayings and doings of third persons are, as a rule, irrelevant so 
that no proof of t^em can be admitted, 

(5) m some excepted coses they are relevant , 

(c) every act done, or word spoken, which is relevant on any ground, 
must (if proved by oral evidence) be proved by some one who 
saw it mth his eyes, or beard it with nis own ears 
With regard to the Chapters which relate to the proof of facts by docu 
mcntary evidence, and the cases m which secondary evidence may be admit 
ted, the Act has followed with few alterations the previously existing law The 
general rule is that primary evidence must if possible be given subject to 
certain exceptions in favour of ‘ public documents ’ Chapter V further con 
tains certain presumptions, which in almost every ii^tance will be true — as 
to the genuineness of certified copies gazettes, books purporting to be published 
at particular places, copies of depositions etc (2) Two sets of presumptions 
will sometimes apply to the same document For instance what purports to 
be a certified copy of a record of evidence is produced It must, b> section 76, 
be presumed to be an accurate copy of the record of evidence By section 80 
the facts stated m the record itself as to the circumstances under which it was 
taken, eg , that it was read over to the witness in a language which he under- 
stood, must he presumed to he true (3) Lastly, Chapter VI deals with certam 
cases in which writings are exclusive evidence of the matters to which they 
relate (4) 


(1) Draft Report of the Select Com (2) Draft Report of the Select Com 

miltee (Corefle of India July 1 1871) mittee of Ind a July 1 1871) 

see as to material evidence ante pp 108 (3) Stepta Introd 170 J7I 

(4) lb 


109 
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The rules (a) Judicial •notice, facts admitted — Certain facts are so notorious in 

\vith reeard themselves or are stated la so authentic a manner in well known and accessible 
may^be publications, that they require no proof The Court, if it docs not know them, 
thus sum can inform itself upon them without formally taking evidence These facts are 
marlsed said to be judiciallv noticed Further, facts which are admitted need not be 
proved (b) Oral eiidcnce i\J! facts, except the contents of documents, may 
be pro\ ed bv oral evidence which must, in all cases be direct That is, it must 
consist of a declaration by the witness that he percetv ed by his own senses the 
fact to which he testifies (c) Documents The contents of documents must 
be ptov ed either bj the production of the document, v\ hich is called pnmatj 
evidence, or by copies or oral accounts of the contents which are called second 
ar) evidence Primary evidence is required as a rule, but this is subject to 
8e\en important exceptions m which secondary evidence may be given The 
most important of these are (a) cases m which the document is m the posses 
Sion of the adverse party, m which case the adverse party must in general 
(though there are several exceptions) have notice to produce the document 
before secondary evidence of it can be given , and (b) cases in which certified 
copies of pubhc documents are admissible m place of the documents themselves 
(d) PrMitinptJOHS as to documents Many classes of documents which are defined 
m the Act are presumed to be what they purport to be but this presumption 
is liable to be rebutted (e) tihen exclusiie evidence '\^ben a con- 

tract grant, or other disposition of property is reduced to writing, the writing 
itself, or secondary evidence of its contents, is not only the best, but is the only 
adnussible evidence of the matter which it contain? It cannot be varied by 
oral evidence, except in certain specified cases 

It IS necessary in applying these general doctrine? m practice to go into 
considerable detail and to introduce proviso?, exceptions and qualifications 
which are mentioned m the following sections (1) 


<1) Slepb Introd 170 17l 



CHAPTER in. 


Facts wjiicn need not be Proved, 

All fact'? m i^sue and relevant facH must as a general rule, be proved by 
evidence that bj the statements of witnesses admissions or confessions of 
parties and production of documents (1) To this general rule there arc two 
exceptions which are dealt with by this chapter wt’ (i) facts judicially notice 
able (b) facts admitted Neither of these classes of facts need be proved (2) 

Of the private and peculiar facts on which the cause depends the Judge Tacts jull 
IS (as in trial by jurj t!ie jury are) hound to discard all previous knowledge , olallj 
but it IS m the nature of things that many general subjects to which an advo 
cate calls attention should be of so universal a notonety os to need no proof (3) 

Certain facts are so notonoiis in themselves or arc stated m so authentic a 
manner m well known and accessible publications that they require no proof 
The Court if it does not known them can inform itself upon them witl out for 
' (4) Uni 

definition 
upon the 
extent 
upon 
ated 

btm more must me varj (ur reaui) 
accordmg to the extent of knowledge and pi 
who had made chemistrr his studr would d 

of scientific chemists one to whom a foreign language was familiar would 
read a document nithout translations or comments one who had resided in 
India wo ild hear and speak of the customs there as matters of cour«e Other 
Judges might with proper diffidence require evidence on which thev could 
rely but after all it is obvious that there arc many subjects on which were 
it not for the learning of the Judge any quantitj of evidence would fail of 
supplying the defect (5) The list of matters made judicially noticeable by 
section 57 is not complete (6) It may be doubted whether an absolutclv com 
plete list could be formed as it is practically impossible to enumerate every 
thing which is so notonous m itself or so distmctlv recorded bv public authority, 
that it would be superfluous to prove it (7) 

The English Courts take judicial notice of numerous facts which it is T«'is 
therefore unnecessary to prove Theoretically all facts which are not jiiJici a*! Jlt*^ 
ally noticed must be proved but there is an increasing tendency on tin, j art 
of Judges to import mto cases heard by them their own general knowled,* 
of matters which occur m daily life (8) 

These need not be proved (9) And obviously so for a Court lias to 
the questions on which the patties are at i«siie not those on which th«>r 


(n See p 112 ante 

(2) Ss S6 S8 

(3) Gresley Ev 395 Wharton Ev i 
276 et seq 

(4) Steph Introd 120 See VV gmore 
Ev i 256S 

(5) Crestey Ev 396 395 and v 

pasfim lb 395—420 

(6) V notes to s 57 post 


(7) Steph Db p 179 

(8) Po ell Ev 9th lA J- 

Hla Btm v l/iiWioron 4S I « r 

9 L B R 160 It was ^ 
judge uas just fied m a. vi—z i t ft 
penence of the pla nt ‘Tt -r" r • 
Court 

(9) S 58 Post 
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aj^reed (I) Facts maj be so admitted (a) by agreement at the heanng or 
before the heanng, or (c) by the pleadings (2) 

(a A, b) It often happens that it is advisable for each party to waive 1 
necessity of proof, and to admit certain facts insisted upon by the other, I 
insufficiently proved by the pleadmgs This maj be cither for the purpose 
mutually oiding the expense and delay of a commission for examining w 
nesses, or for the sake of respectively purchasing advantages by conccssioi 
or of saving some expense to the estate , or there may be a mixture of tb« 
and other motives (3) Formal proof of a document, even when it is required 
be proved m a certain way may be waived by the party whose interest it m 
aflect altliough such waiver does not affect the legal character of the docume 
or Its validity (4) There is no provisaon in the Indian Law of Procedure 
in England, for enabUng one party m a suit to call upon the other to adir 
a fact, other than the genuineness of a document(5), and in the event of tl 
other party not doing so to throw upon him tho expense of the proof Son 
such provision might be a useful addition to the Code and a clause to th 
effect Was proposed when the Code of 1877 was drafted It was howeve 
probably, considered to be too much m advance of the general intelligenct 
and section 117 of the Code now provides that at the first hearing the CoU 
shall ascertain from the parties what facts they respectively admit or deny (i 
There is however, nothing to prevent such a notice being given And ii tl 
parties either upon such notice, or without such notice, agree m writing t 
admit a fact, the latter need not be proved (7) If the partv to whom sue 
a notice is given does not agree to adimt the fact in question, the Court ma 
possibly, where the circumstances so warrant, take that matter into considei 
ation m dealing with the costs of the suit or application 

(c) The function of admissions made on the pleadings is to hnut th 
issues and thecemth the scope of the evidence admissible (8) But the eSec 
given in the Engbsh Courts to admissions on the pleadings has always beci 
greater than that given to admissions in the less technical pleadings in th 
Courts in India (9) The function of pleadings in narrowing the issues an| 
liimtmg the number of facts which it is necessary to prove is, in Inma, iMinl; 
fuIfiUea by the procedure which regulates the settlement of issues (10) uTierf 
however, by any rule of pleadmg m force at the time, a fact is deemed to t' 
admitted by the pleadings it js unnecessary to prove such fact (11) Tii' 
Court may, however, in all these cases, m its discretion require the lac • 
admitted to be proved otherwise than by such admissions (12) 


Fact I 
Judicially 
noticeable 1 
need not J» 
proved 


56, No fact of which the Court wiU take jiirlicial iiotict 
need be proved 

a 3 ( Ful ; 8 3 ( Court ) s 3 ( Proiel ) 

Principle — See Introduction, ante 


COMMENTARY 

Need not According to the definition contamed in the third section ‘ a fact is sar 
be proved to be proved when after considering the matters before it, the Court be e - 
it to exist ” Such matters are those brought before the Court by the par 


( 1 ) Durjorjt CuTsetj! > Munehorj% 
Kmerjt 5 B 152 (1880) 

(2) S 58 tost 

(5) Greslej r\ 4" 

(4) Doijnath Smgh \ Mt Biro) hegr, 
2 Pal 52 (3921) 

(5) As to wh ch tee C«v Pr Code 
* 128 


[6) Cunningham Ev 205 

[7) S 58 pot! 

[8) Wills Ev 2nd Ed 150 
;9) V notes lo s 58 pest 
[10) V notes to # 58 

•Jl) S 58 
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or other\vi«e appearing in the particular proceedings In the case of the facts 
dealt vnth by this section, the Judge’s belief in their existence is induced by 
the general knowledge acquired othervnse than in such proceedings and 
independently of the action of the parties therein This section and the last 
two paragraphs of the next come to this * — ^^Vlth regard to the facts enumerated 
m section 57, if their existence comes into question, the parties who assert the 
existence or the contrary need not in the first instance produce any evidence 
in support of their assertions They need only ask the Judge to say whether 
these facts exist or not, and if the Judge’s own knowledge will not help him, 
then he must look the i' ’’ r , , , 

call upon the parties to i 
is emancipated cntirelj * 

gation of facts in general He may resort to anj source of information which 
he finds liandv, and which he thinks helps him Thus, lie might consult any 
Tiook or obtain information from a bystander Where there is a jurj , not only 
the Judge, hut the jury also, must be informed as to the existence or non- 
existence of any fact m question In the cases mentioned in section 57, there- 
fore, the Judge mu«t not only inform himself, but he must communicate his 
information to the jurjfl), and when be relies on any document or book of 
reference under this section he should also inform the patties during the tnal 
and so gne them a chance to contradict its authority (2) 


57. The Court shall take jiulicial notice of the following Facts of 

. which 

lactS . — Court must 

(1) All laws or rules having the force of Iat\ now or here- 

tofore in force, or hereafter to be in force, in any 
‘ part of British India (3) 

(2) All public Acts passed or hereafter to be passed by 

Parliament and all local and personal Acts directed 
by Parliament to bo judicially noticed.(4) 

(3) Articles of War for Her Majesty’s Army or Navy.(5) 

(4) The course of proceeding of Parliament(6) and of 

the Councils for the purpose of making Laws and 
Regulations established under the Indian Councils 
Act(7), or any other law for the time being relating 
thereto : 


Explanation . — The word ‘ Parliament,’ m clauses (2) and 
(4), includes — 

(1) the Parliament of the United Kingdom of Great 

Britain and Ireland ; 

(2) the Pailiament of Great Britain ; 

(3) the Parliament of England ; 


(1) Markby s C\idfnee Act 49 See 
generally as to Judicial Notice, Wharton 
E\ {{ 276-340 

(2) Il'estcm \ Peary Mohan Das, 40 
C. S98 (1913), fee Woodrofle J, see 
Diir^’a Prasad \ Ram Doyal Chaudhnrt, 
38 C. 1S4 (1910) 


(3) See Taylor E\ I 5 

(4) Taylor Fs J5 7 8 1523 

(5) /h. 5 5 

(6) Ih. !S 5, 18 

(7' Pnntwl in the collection of Statutes 
relating to India 
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Clause (1) 


it 13 apprehended, take judicial notice of matters appeanng m its own proceed 
mgs (1) An enlargement of the field of judicial notice will further be in accord 
ance with that tendency of modern practice of which mention has been alreadr 
made (2) 

Under this provision by which the Courts are required to take judicial 
notice of all laws(3) or rules having the force of law, now or heretofore m force 
or thereafter to be m force, in any part of British India, notice will be taken 
of the Statute and Common Law and of all customs when settled by judicial 
determination or certified by proper authority to the Court, though not of all 
customs indiscrimmately (4) Thus in a recent case it was held by tic Pnvy 
Council that the Mahometan law of pre emption has long been judicially recog 
mzed as existing among the Hindus of Bihar (5) In other cases customs must 
ordmanly be proved bo while the Courts will take judicial notice of the general 
recognised pnnciples of Hmdu law, the Court will not, it has been said take 
judicial notice of what the Hmdu law is with regard to Hindu custom which 
must always be proved (6) 

The judgment of the Pnvy Council m the case of the Collector of Madura 
V Mootoo RamahngatJ) gives no countenance to the conclusion that m order to 
bring a case under any rule of law laid down bv recognised authority for Hindus 
generally, evidence must be given of actual events to show that in point of 
fact the people subject to that general law, regulate their lives bj it Special 
customs may be pleaded by way of exception wluch it is proper to prove by 
evidence of what is actually done But to put one who asserts a rule of law 
under the ncce '■ r * * *> communitj living under 

the system of defeat him bj assertions 

that it has noi on would go far to dem 

the existence of any general Hmdu law, and to disregard the broad foundations 
which are common to all schools though divergencies Iiavo grown out of them (8) 
As by the Bengal Civil Courts Act(9) the Legislature has enacted that tie 
Mahomedan law shall bo administered with reference to all questions regard 
lag any religious usage or institution, the Courts must take judicial cognisance 
of the ilahomedan Ecclesiastical Law, and the parties are relieved of the 
necessity of proving that law by speafic evidence (10) To ascertain the law, 
the Courts may refer to appropnate books or documents of reference Sworn 
translations of bttle Imown Sanskrit works embodying Hindu law together 
with the fulii&s, or opinions, of pundits versed m that law, have thus been 
referred to (11) With regard to law reports under the provisions of the Indian 

T_T> r j i. X. -cited or to receive or treat as 

• • se decided by any of the 

■ 1) on or after the day on which 

the Act came into force, other than n report published under the authority o 


<1) Tailor Ev 9 S 

(2) See Introduction ante Powell 
£r 9th Ed , 146 and remarks in note 
ante 

(3) See as to the law in force in India 
Field Ev 6th Ed 2 3 216 220 

(4) Taylor Ev S 5 Goodeve Ev 
310 as to s^ercantile custom see Taylor 
Ev 5 S Shstkh FauuUa r RambamaJ 
Miller 2 B L,\R O C J 7 9 (1868) 

(5) Jadu Lai S^iu v Janki Koer F C 
39 C 915 (1912)\ see 35 C. 575 (1908) 

(6) Juggut JlfoAftitfC V Dnarka Jfolh 
8 C 58-* 587 (18^^) fer Garth C J 
the custom may be ^ such antiquity and 
so ssell known that rhe Court will take 


yudcal not ce of it See Golal PrasaJ ^ 
Radho 10 A 374 383 (1838) ledo 

s,hu V M t. 0 ^ umi 3S c s;s 

as to the methods of ascerta n "S 
general law see Bhaguaii Siigh v Vi<»i 
ttan Stngfi 21 A 4I2 433 (IS9S} 

(7) 12 Moo 1 A 437 ( 1868 ) 

( 8 ) Dhar^an Singh x Bhagion Smt'' 
21 A 412 423 424 (1898) P C 

(9) Act Nil of 1837 s 37 

(10) R V Ran'an 7 A 461 (1^ 
Ul) Cotlcciar of Madnra » 

To alnga 12 Moo 1 A 397 (1885) 
the penultimate j trapnrh of * 57 ana 

port 

(12) Act Will of 18*5 s 3 
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the Go\ ernor General m Council. Bnt the Act does not prevent a High Court 
from loolong at an unreported judgment of other Judges of the same 
Court (1) 

Statutes arc either public or private Public Statutes apply to the whole Clause (2) 
community, and are noticed judicially, though not formallj set forth bj a 
party claiirung an adiantage under them They require no proof, being sup 
pooed to exist in the memories of all, though for certainty of recollection, 
reference may he had to a pnnted copy Private or local and personal Acts 
operate upon particular persons and private concerns only The Courts were 
formerly not bound to judicially notice them, unless as was customary, a clause 
was inserted that the} should be so noticed The effect of this clause was 
to dispense with the necessity of pleading the Act specially Since, however, 
the commencement of the year I&l this clause has been omitted the Lcgis 
lature havmg enacted that every Act made after that date shall be deemed 
a puhhc Act and be judicially noticed as such, unless the contrary be expressly 
declared (2) As to the presumptions which exist m the case of Gazettes, news- 
papers and private A.cts of Parliament, s&> section 81, post 

The Courts must judicially notice the Articles of War for His Majestys clause (3). 
Axmj or Navy The Articles of War foe the Government of the Native officers, 
soldiers and other persons in His Jlajesty’s Indian Arm>, are contained in Act 
V of 1869 With regard to the Articles of War governing the Bntish forces, 
whether m the naval, marine or the land service, including the auxiliary forces, 

— that IS the mihtia, the jeomanrj and the volunteers, — and al«o the reserve 
forces, see note below (3) 

The course of proceeding of Parliament and of the Indian Councils is also Clauses (4) 
the subject of judicial notice under this Act The course of proceeding of and (6) 
Parliament may be proved by the Journals of t '' 
to be printed by order of Government (4) So 
that the Courts will notice the law and custom 
and course of proceedings of each branch of 
stated days of general political elections , the 

of the Legislature , and, m short, “ all public iiiaLtcrs vviucn aueti vue uoveiu- 
ment of the coimtrj ”(6) So also both English and Indian tribunals notice 
the accession (as also in the case of English Courts the demise) of the Sov o- 
reign(7), the Rojal sign manual and matters stated under it (8) 

“The English Courts tahe judicial notice of the following seals —The clause ^6) 
great Seal of the United Kingdom, and the Great SeaU of England Ireland -md 
Scotland respectiv ely , the Queen’s Pnvy Seal and Privy Signet, whether 
m England, Ireland, or Scotland , the Wafer Great Seal, and the Wafer Privy 
Seal, framed under the Crown Office Act, 1877 , the Seal and Pnv}’ Seal of the 
Duch} of Lancaster , the Seal and the Pnvy Seal of the Duchy of Cornwall , 
the seals of the old superior Courts of Justice , and of the Supreme Court and 
its 'everal divisions, the seals of the old High Court of Admiralty, whether 
for England or Ireland , of the Prerogativ e Court of Canterbury and of 
the Court of the Vice-Warden of the Stannaries the seals of all Courts con 
stituted hj Act of Parliament if seals are given to them bj the Act , amongst 
which arc the seals of the Court for Divorce and "Matrimonial Causes m England , 
of the Court for Matrimonial Causes and MatterB in Ireland , of the Central 


(1) iTahomed Ah i Nasar Ah 28 C 
289 (1901) 

(2) Taylor Ev. SS 1523 S 

(3) Taylor Ev I 5 and authorities 
there cited 

(4) The Enghshniaii, Ltd v Lajpat Rat 
(1910), 37 C. 760 


(5) Ib as to proof of the proceedings 
of the Legtsiatures ice s 7S cl (2), post 

(6) lb I 18 Taylor v Barclay, 2 Sini, 
221 

(7) Taylor Ev | 18 

(8) lb, I 14, iftghell V Stillan of 
More 1 Q B fl894), 149 
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office of the Royal Courts of Justice, and of its sc\enl departments, of the 
Principal Registr) , and of the several District Registries of the Supreme Court 
of judicature , of the Principal Registry, and of the several District Rcmjtnes 
of the old Court of Probate in England and of the present Court of ProDate in 
Ireland, of the old and new Courts of Bankruptcy , of the Insohent Debtor’s 
Court, now abolished of the Court of Bankruptcy and Insoh ency m Ireland 
(which since the Cth of August 1872, lias been called ‘ The Court of Bankruptcy 
. in Deland ’) , of the Landed Estates Court, Ireland , of the Record of Title 

Office of that Court , and of the County Courts , Courts of law also judicially 
notice the seal of the Corporation of London Various Statutes(l) tender differ- 
ent other seals admissible in evidence without proof of their geniunencss ’ (2) 
JIany bodies are by particular Statutes created corporations and given a seal, 
for instance County Councils, yet m each such case the seal must be formally 
proved in the absence of statutory provision tbafc judicial notice shall he taken 
of it (3) According to Engbsh law, the seal of a foreign or colonial Notary 
Public will not generally be judicially noticed, although such a person is an 
officer recognised by the whole commercial world (4) The present clause 
however, draws no ^stmction between domestic and foreign Notaries Public 
And so the official ^enl of a British Notary Public has been judicially recognised (o) 
The other seals of which Indian Courts are required to take jmbe al notice 
will be found mentioned m this clait«e They vnll not, however, take notice 
of any seal which is not distinctly legible (6) In Knslo ath Koondoo v T 
F Brouniy), a registered power of attorney was admitted under «ectioa 57 of 
this Act without proof, the Registenng Officer being held to bo a Court under 
the third section of the Act But this decision has been dissented from in a 
later case, in which it was pointed out that mere registration of a document 
la not m itself sufficient proof of its execution (8) 

Clause (7) The provisions of this clause are m advance of, and more extenuve than 
those of the English law(0) according to which it has been said to be doubtful 
whether the Courts would recognise the signatures of the Lords of the Trea 
sury to their official letters (10) So the Court, prior to the passing of this Act, 
took judicial notice of the fact that a person was a Justice of the Peace(ll), 
and of the signature of a jailor under the IGth section, Act XV of 1809 (Prisoners 
Testimony Act) (12) But this clause requires that the facts of the appointment 
to office be notified m the Gazelle So where the Court was asked to presume 
that A was Kazi or Sudder Amcen of Cluttagong in 1820, it was said—" tl ere 
13 no evidence that any person named A held such appointment m July 1820 
Wc think that wc cannot take judicial notice of th« fact under the seventn 
clause section 57 of the Evidence Act, for there is nothing to show that A was 
gazetted to the appointment of Sudder Amcen m or about that year ^ We 
Gazelle of India was not in existence, and was not introduced until Act XXXI 


(1) See Taylor E% } 6 where these 
Statutes will be found collected 

(2) Ib i 6 

(3) Ib 5 14 

(4) lb there have been decisions to a 
contrary efTect ifi a distinetion must be 
drawn between cases of judioal notice of 
seals and those tn which (whell er I is 
Seal le or be not noticeable) the powers 
of the Notary Pullic with respect to the 
certifieat on of tloetimenls are in question 
So according to the law of rngland the 
i^ere production of the certificilr of a 
No ary Publ c stating that a deed had been 
CTccvtcd before him would not in any way 
dispense with the proper evidence of the 
execution of the deed Nje ' \tacdoMld 


£. R P C 331 343 

fS) In the goods of Henderion 22 C 
491, 494 (1895), and fee cases cited m 
» 82 fott r 

(€) /efeir .4/1 V Raj Chvttder 10 ^ 
L R., 469 476 (1833) 

(7) 14 C 176 180 (1886) 

(8) Saliinalul Fehma v 
Aoroin 17 C 903 (1890) 

(9) Field Fv 376 ib 6tb Fd 220 

(10) Taylor Ev 8 14 

(11) ;? V Aobodin/* Camami 1 C *- 

R O Cr. IS 27, 28 33 34 (!S6S) l> 
W R Cr 7S note . 

(12) Tamur Sing v KahJaj Roy * 
B L R. O C, J 51 (1869) 5ee now 
Act in of 1900 (The Pri«oners Act) 
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of 1863 was enacted and we arc not shown that there was, in the year 1820 or 
thereabouts, an} official gazette in arhich the appointments of Sudder Ameens 
were usually notified or that this particular appointment was notified in any 
such gazette , ” and the Court accordingly refused to tahe judicial notice of the 
appointment (1) 

Clauses (8 — 12) are in general accordance with the English law (2) Under Clauses (8 
the eighth section, the existence title and national flag of eaery State or Sove — ^ 2 ) 
reign recognised b} the British Crown will be rccogmsed ‘ The status of 
a foreign Sovereign is a matter, of which the Courts of this countr) take 
judicial cognizance— that is to say a matter which the Court is either assumed 
to know or to hai e the means of discoaenng without a contentious enquiry, as 
to whether the person cited is or is not, m the position of an independent 
Sovereign Of course the Court will take the best means of informing itself on 
the subject if there is any kind of doubt and the matter is not as notonous 
as the status of some great monarch such as the Emperor of German) (3) 

Under the math clause the Bengali IVillaiti I ash Sarabat or Hindi Hijri 
and Jalus Eras will be judiciall} noticed in those districts in which they are 
current, and reference may he made to the usual almanacs when occasion 
requires (4) If it he true that the Indian Courts must take judicial notice of 
the temtones of the King m India then if there has been a cession of tern 
tore thev must take notice of that and the} must do so independent!} of the 
Ga'ette which is no part of the cession but on!} endeace of it (5) The Court 
will take judicial notice of hostilities between the British Crown and any other 
State (6) But the existence of war between foreign countries will not be judi 
ciallv noticed (7) It was held that the Court might, for the purpose of taking 
judicial notice of hostilities between the British Crown and others refer to a 
printed official letter from the Sccrctarj to the GotemiseDt of the Punjab to 
the Secretarj to the Government of India though it was observed that the 
letter was not evidence of the facts mentioned m detail by the wnter (8) 

The custom or rule of the road on land in England which is followed m Clause (J3) 
this country, is that horses and carnages should respectively keep on the near 
or left side of the road except m passing from bclund when they keep to the 
nght (9) At sea the general rule is that ships and steamboats on meeting 
‘ end on or nearl} end on in sucli a manner as to mvolve risk of collision 
should port their helms so as to pass on the port or left side of each other 
next that steamboats should keep out of the wa\ of sailing ships and next 
that every vessel overtaking mother should keep out of its way (10) 

The penultimate paragraph of the section is in accordance with the English Boolws or 
Jaw, so far as it enables the Court to refer to appropnate books or documents documents 
of reference upon matters it is directed to take notice of (11) but is m rsicreflce 

advance of such law m so far as it jicrmits the Court to refer to such books 


(1) Jahr AU V Raj Chundtr 10 C L 
R 469 475 476 (1882) 

(2) Taylor Ev !9 4 16 17 18 

(3) Mtg! eU V 5«hoij «/ Johore 1 Q 
B (1894) 149 161 fer Kay L J In 
this case the person cited was the Suftan 
of Johore and the means which the Judge 
took of inforrping himself as to his status 
(and which was held to he a proper means) 
was by enquiry at the Colonial Office \ 
post Lackmi Noram \ Ra/a Pariab 2 A 
17 (1878) 

(4) Field Fv 6th Ed Z’O 

(5) Damodar Card! an v Dcoram Konjt 
J B 367 404 (1876) per Lord Selboume 


See s 113 post 

(6) S 57 d (U) 

(7) Dotder v Hiintmgfield II \es 
292 

(8) R V Amtruddn 7 B L R 63 70 
(1871) 

(9) See Taylor Ev S 5 

(10) lb and for the regulations for 
presenting collisions at sea % ib note 
(7) See also Abbott s hlercbant Ship 
ping 13th Ed p 832 et seg ih 14th 
Ed 908 etc 

(11) Taylor Ev 5 21 See as to refer 
ence upon such matters R v Amiruddtn 
7 B 1. R 63 70 (1871) 
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and documents on matteis of public history, literature, “ciencc or art For 
in England, while the Conits may refer to such boohs and documents upon 
matters winch are the subject of judicial notice, they may not consult them 
for any other purpose (1) By the introduction of the words “ and also on all 
matters of science or art," it is not meant that the Court is to take 

judicial notice of all such mattere It has been said that if this be so, the 
provisons as to expert evidence in section 45, and as to the use of treatises 
in section 60, would be unmeaning and that what perhaps is meant is that 
though the parties must obey the law as laid doivn m sections 45 and CO, the 
Court may resort for its aid to appropnatc books without anj restriction (2) 
These words will also include reference to matters of science or art which are 
of such notoriety, as to be the subject of judicial notice (3) The Courts Iia\c 
under the present section, or the corresponding provisions of Act H of 1855(1), 
referred or permitted reference to Mill’s Political Econom}(5), Tod’s Raj 
pootanafG), Malcolm’s Central India(7), Buchanan’s Journey in M}sorc(8), 
Elphinstone’s History of IndiafD), Harr ' * - »» . i i._ 

Sir John Shore and Lord Cornwalli 
tions for Revenue Officers in the * 

Glo«’'ar}(14) The Institutes of the C 
than(17), Lord Palmerston’s speech it 

the Protectorate of the Ionian Islands(18), the speech of Lord Tburlow m the 
debate in the House of Lords on the cessions made at the Peace of Versailles 
repotted m the History of PathamcnlfW) British and FoTcvgn State Papers » 
Ilertslct’s Commercial Treatie‘!(20), Grants Obspr^atlons on the Rcienue 


(I) Collier \ Simf>scn 5 C A P 74 

(21 Markb> Ev Act 49 

13) The Courts will take notice of the 
demonstrable concluuotis of s«i«nc« as of 
the movements of Che heavenly bodies the 
gradations of tiiu by longitude the 
magnetic variations from the true meridian 
the general characteristics of photography 
etc But conclusions dependent on indue 
tive proof not let accepted as neeessar} 
will not be judicially noticed Thus the 
Court has refused IPaitersim ' VeCaut 
land 3 Bland (Ind ) 69 (Amer)J to take 
judicial notice of the alleged conclusion 
(hat eacb concentric lajer oi a tree notes 
a year s growth Wharton Ev J 335 

(4) S 11 lAll Courts and jKrsons 
aforesaid may on matters of public bistor) 
literature science or art refer for the 
purposes of evidence to such published 
books maps or charts as such Courts or 
persons shall consider to be of authority 
on the sul jeet Ki which they relate] and 
see s 6 lb [In all cases m which the 
Court IS directed to take judicial notice 
It may rc«ort for ils aid to appropriate 
books or documents of reference 1 

(5) Tliebooranee Dossee v Oukeshur 
Mookerice 3 W R Act X 29 at p 40 
(1865), Isho'e Chose t IhHs W R 

No 48 51 (1862) 

(6) TIahooraicc Dossee V Bisbeshur 

Mookeriee «iipra at p 56 ' The three 

greatest and 1 est authorities on the modern 
Natne Stales Tods Rijpoolsna for the 
Norih of } idia Malcolms Central India 
for the Centre an 1 Buelianaos Journey 


in Mysore for the South per Phear J 

(7) lb 

(8) /b 

(9) lb 31 Si, Sheikh SitUan v 
Sheikh Atmodm 17 B 448 (1892). 
Forester v Seeretary of State 18 W R» 
354 (1872) 

(10) Tbakooranee Dossee v Dishtthitr 
Mookerjee supra 31 84 

(in Ib 33 84, Htlh V Ishore Chose 
M R Sp No 40 Ishore Chose t 
W R Sp No 48. s c 1 Hay 35D 

(12) Thakporance Dossee v Dishesher 
\tookprjee 3 W R Act X, Eul 91 72 
IDl 3shore Chose \ HiBr N\ H Sp 
No 48 52 

(13) Thakooratice Dossee » BtjHrjkiir 
yfookerjee supra 102 114 

(14) lb lOJ Shetf-h Sultan \ Shfikh 

Ajitodin 17 n 443 444 (1892) Cheru 
kunnelh v I engunol 18 M 2 (1894) 
Imuidas fTcihov/J v Tramji Nanabka' ‘ 
Bom II C K 45 56 (1870) Rangesa’ni 
Beddi V Cuana Sanimantha 22 'I 26 
(18981 . . , 

(15) Thakooranee Dossee ' 

Jfooterjee supra 104 see ob'crsations o 
Sir Barnes Peicocfc on the Ci'd !*’•' ' 

(161 Ib Jo! nrlroniohuH Tefo'e ' 
(7a<ic«/ronio/ii(M Tagore 18 kk E 3 

^*(17) Maharana Shn \ Vallanakhsi 
ehand 20 B 61 72 (1894) 

(18) Damodar Cordhen s •’ 

Kan,, 1 B 380 (1876) 

(191 lb 386 

(2I>) lb 38* 394 39> 
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of Bengal(l), Colebrooke’s Remarks oa the Husbandry of Bengal{2), Maine’s 
Ancient Law(3), A Jlemoir on the Land Tenure and Principles of Taxation 
m Bengal published by a Bengal Chvilian in 1832(4), Taylor’s Medical 
Jun«prudence(5), Wigram on JIalabar Law and Custom, Logan’s Treatise on 
JIalabar and Glossary(6), Chever’s Medical JunsprudencefT), Lyon’s Mechcal 
Jurisprudence, Playfair’s Science and Practice of 3Iidwiferj (8), Shakespeare’s 
Dictionarj (9), Morley’s Glossary inserted in his DigestflO), Minutes of Sir 
Thomas Munro(ll), Clark’s Early Roman Law(12), Aitchison’s Treatise(13), 
Grant Dufi’s History of the Mahrattas{14), a Portuguc*»e work by Fra Antomo de 
Goneca published at Coimbra in 1606, the India Orientahs Christiana, b\ Father 
Paulinus, Hough’s History of Christianity in Iadia{15}, Fergusson s History 
of Archjtecture(16), Hunter's Imperial Gazetteer of India(17), the Duncan 
Record.', M'vnyards Settlement Report, Robert’s Settlement Report{18), 
McCulloch’s Commercial Dictionat}(19), Smith’s Wealth of Nations(20), 
Simeox’s Primitive Cmhzation(21) Wilk’s History of 3I)'sore(22), Buchanan- 
Hauulton’s Eastern India, Rajendra Lai Mitras Budha Oya(23), Pnnsep’s 
Table'(21), Koch and Schaell, Hislotre des Traites de Patx , Dumont's Corps 
DipIonialiqiic[2o), Annual Rcgister(26), Kattvvrar Local Calendar and Direc- 
tors (27), Borrodaile’s Caste Rules(28), Lord Mahon’s History of England(29), 
Smollett’s Hi3tory(30), Hallam’s Middle Age3(31), Blaudsles’s Responsibility 
in Mental Disease, and BuckniU and Tuke’s Psychological Medicme(32), Crokes 
on Castes and Tribes of tlie N W P and Oudh(33), Srinivasa Ayjangar’s 
Progress in the Madias Presidency and Arbiithnot’s Selections from the Minutes 


(I) Hills \ Ishore Chose W R, sp 
No 40 

(21 7b 

(3 1 hhore Chose \ Hills \S R Sp 
No 48 49 

(41 lb 

(51 Holm \ R 12 C L R 8« (1882) 
Hurry Cluini % R IOC, 140 142 (!8S3) 
R V Dada Ana IS B 4S2, 457 (JSSO) 
R V Kader 23 C 603 (18961 

Ttkant Singh ' DUan Kiina.ar, 24 A 449 
(1902) 

(61 Cherukunneth Kilkandhen v Ven 
giinal Podmaiiabha 18 JI 8, 11 (1894) 
Augustine v Hedlycotl, 15 M 247 (1892) 
Ramesamt Bhagabliathar v Hagetldrayyan 
19 Sr 3J (1895) 

(7) R V Dada Ana IS B, 457 (1889) 

(8) Tiham Smgh v Dhau Kunuar 24 
A 448, 449 (1902) 

(9) Gaj'a] Pun v Achaibar Pun 16 
A 191, 194 (1893) 

(10) Jtvanias Keshevji v Framji Nana 
bliai 7 Bom H C R 45, 56 (1870) 

(II) Sheikh Sultan v Sheikh Ajmodtn 
17 B 447 (1892) 

(12) Jotendramohan Tagore v Ganendro 
tuohun Tagore 18 W R, 366 (1872) 

(13) Sheikh Sultan v Sheikh Ajmodin 
17 B 439 Damodar Gordhan v Dcoram 
Kanj! 1 B , 388, 389, 395 397 430 431 
432, 433, 454 456, 458 (1876) Lachm, 
Naram v 7?j/a Partab, 2 A 17 (187S1 

(14) Sheikh Sultan \ Sheikh Ajmodm 
17 B, 439. 

(15) Augustine \ Vcdlycott IS M, 
241 (1892). 


' (.16) Secretary of State \ Shunmu 
garaya \fudalier 20 I A 84 (1893) 

(17) 7b 83 erg hij descrtption of the 
estiury «f the Rner Hugbh was referred 
(o l>> the Court m the salvage actinn In 
tl>e matter of the German ''teamship 
Draehenfels 27 C 860 (1900) 

(18) Bejat Bahadur \ Bkiil'indar Dahe 
dur. 17 A, 460 (1895) 

(19) Hormasu Karset)! v Pedder 12 
Bom H C R, 206 (1875) 

(20) lb 207 

(21) T^anionEmt Bliagvathar \ VagCH 
drayyan 19 M 33 (1895) 

|22) Fakir hfuhainniad % Tiiiimala 
Chanar 1 M. 213 (1876) 

(SSI /eil^f Gtr \ Ohannapala 23 C 
74 (1895) 

(24) Forester \ The Secretary of State 
18 W R. 354 

(25) Damodhar Gardliaii \ Peoram 
Kami 1 B 393 (1676) 

(26) 7b 436 

(27) 7b 454 455 

(28) I'erabhai Aiubhai v Bai Huabhai 
7 C W N 716 (1903) 

(29) iocAmi ATaroin v Raja Partab 2 
A 21 (1873) in which also it nis lielj 
that histones firmans treaties and replies 
from the Poreien Office could be referred 
to 

(30) Ib. IS 

(31) Ib, 23 24 

(32) R \ Kodir \asyer 31 C 608 
(1896) 

(33) Mariam Bibee \ Sheikh Mahomed 
Tbrohim 28 C Z. J, 306 
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o! Sir Thomas Munro(l), Dubois’ Hindu Manners, Customs and Cercmomes(2), 
Atkinson’s Gazetteer and Settlement Itcports o£ Aljgliur(3), Balfour’s Cjclo- 
pjcdia of India , Thomas' Report on ChanL and Pearl Pisheries , Thurston’s 
Notes on Pearl and Chank Fishenes and Marine Fauna of the Gulf of Manaar , 
Emerson’s Tennant’s “ Cejlon , ” Cosmos Indico pleustes , Abu Zaid “ Voyages 
Arabes,” Nelson’s “ Manual of the Madura Country ”(4), Hunter’s Statistical 
Account of Bengal , Stirling’s A ^ - , , -.x , 

of 0rissa(5), the Oxford New 
and other similar books and d( 

relied on Sangunni Menon’s History of Ttavancore as an authontj mth regard 
to certam alleged local usages, the High Court did not consider it tegular to 
have rehed on this book, which had not been made an exhibit m the cati«e 
without first having called the attention of the parties to it, and heard what 
thej had to saj about the matter to which the book referred (8) In the case of 
Sajid All V Ibad 4Zi(9), the Pnvy Council adversely observed upon a judgment 
of a Lower Court which appeared to them to have had the unsafe basis of 
speculative theory derived from medical books, and judicial dicta in other 
cases, and not to have been founded upon the facts proved in this In Dorah 
‘ ‘ '' -rw ... f It Province 

the date of the cxe 
if not one of tlio<e 

historical facts of which the Courts in India are bound, under the Indian Em 
denceAct 1872 to take judicial notice, at least an issue to be tried m the cause ’ 
In the undermentioned criminal trial, the Court took judicial notice of the 
fact that at the period when the offence of dacoity was alleged to have been 
committed the district of Agra was notorious a.s the scene of frequent and 
recent daooities (11) And in Iskn Prasad v Lalji the Court said with 

reference to a document “ It is common knowledge, of which we are cn 
titled to take notice that the original records of the Agra Divisions were dcs 
troved during the Mutiny of 1857, and, therefore, under s 66 cl (c) of the 
Inilian Evidence Act the copv is admissible as secondary evidence of the on 
ginal There is a real but elusuc line between the Judge’s ncrsonal know 
ledge as a private man and his knowledge as a Judge A Judge cannot u^o 
from the Bench under the guise of judicial knowledge that which he knows only 
as an individual observer (13) Where to draw the bne between knowledge of 
notoriety and knowledge of personal observation may sometimes be dilBcuit 
but the principle is plain (14) , The Court may presume that any book to which 
it refers for information on matters of public or general interest, was written 
and published by the person, and at the time and place by whom or at which it 
purports to have been written or published (15) In questions of public history 


(1) yenlalanarnmha Notiiu v Denda 
mudi Kottaid 20 M 302 (1897) 

(2) Romasamt Aiior V Vcngtidtsami 
Ayyar 22 M 113, 215 (1898) 

(3) Garuradhttaja Prasad v Stiperun 
dhuaja Prasad 27 I A 248 (1900) 

(4) Anna Kurnam v Multupaiol 27 M, 
SS7 (1903) 

(5) Shyamanand Das v Rama Kanta 32 
C 6 13 (1904) 

(6) In re Dadabfiai \ Jamsrdji 24 B 
293 299 (1899) 

(71 Ib 295 

(8) Valhbha \ Madustidanam 12 M 
495 (1889) 

(9) 21 C 1 14 (1895) 

(10) 5 I A 116, 124 (1878) 


(11) R V Bholu 23 A 124 125 (1900) 

(12) 22 A 302 (1900) _ . 

(13) Durga Prasad Singh v Ram Payai 

Ckaudhun 38 C, 153 and tee Lakskmapa 
Y Sn Raja Vtradaraja Appason 36 
168 (1913) a Judge can u«c 
knowledge as tn determining the 
evidence but not his knowledge of 
cular facts , 

(14) ttigmore Ev I 2569 for . 

of a Judge giving his o'*” f ,q 
experience ste In re Dhanput ii"X * 

C 796 and as regards his 

his Court sec San ilia Pa't ' ^ 

45 I C 734 

(15) S 87 post 
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the Court can onl} dispense ^vith e\idence of notonous and undisputed facts (1) 
It has been held that printed letters seventj five years old ate admissihle as 
e\'idence of the history of a district but not as proof that certain missionaries 
lived or died at certam times (2) It has been held that the question of title 
between the trustees of a Jlosque though an old and historical institution and 
a private person cannot be deemed a matter of public historv within the 
meaning of this section, and historical works cannot be used to establish title 
to such propertv (3) In the case cited(4) the accused was prosecuted and 
convicted under section 495A (1) of the Calcutta Municipal Act for selling 
adulterated ghee The Assistant Analyst to the Corporation a2)plied certain 
processes of analysis to the sample of ghee in question and obtained certain 
result^ from wluch he made the deduction that the ghee had been adulterated 
' ' ^ ‘ No other expert witness was examined 

that according to the standard works 
be made Some of those works were 
put to the Analyst in cross examination b\ the defence The Jlagistrate allowed 
the defence to reU on this evidence and dealt with it as being m evidence m 
the judgment Held per Moodroffc J that the Magistrate was not ivrong 
m makmg use of the text books but that the use of scientific treatises may 
lead to error if either those who use them arc themselves not exports m the 
matter dealt with or not assisted b\ experts to whom passages relied on may 
be put Held therefore in the circumstances of the present case that it would 
not he safe to rel} on the hooks alone without the aid of an expert and there 
should he a retrial Held per Chitty J — The procedure adopted by the 
Magistrate was incorrect if it were mtendeil thereby to make these books and 
all their contents evidi»nc« in the case The use of such books by the Court 
was regulated by sections 57 and 60 of this Act Books of reference ma} be 
used bv the Court on matters {inter aha) of science to aid it in coming to a 
light understanding and conclusion upon the esidence given 'While treatises 
may he referred to in order to ascertain the opinions of experts who cannot 
be called, and the grounds on which such opinions arc held the Courts should 
be careful to avoid introducing into the case extraneous facts culled from text 
books and also to refrain from basing a decision on opinions the precise apphe 
abihty of which to the subject matter of the prosecution it was impossible to 
gauge The hooks may be usefully referred to in order to comptenend and 
appraise correctly the evidence of the expert who bos made the analjsis and 
has given his opimon on oath as to the result of such analysis but it would bo 
dangerous to base the dcecision of the Court solely on the evidence of books 
whether for a conviction or an acquittal Held per Smither J — the Magistrate 
was right under section 70 of this Act to admit the evidence of the text 
books 

The penultimate (m so fai as it deals with matters the subject of judicial 
notice) and the last paragraph of section 57 follow the English rule, according 
to wluch where matters ought to be judicially noticed but the memory of the 
Judge IS at fault he may resort to such means of reference as ma^ be at hand 
Thus if the point be a date he mav refer to an almanac if it be the meaning of 
a word to a dictionary , if it be tbo construction of a Statute to the printed 
copy (5) But a Judge raaj refuse to take cognisance of a fact unless the party 
calling upon him to do so produces at the taal some document b) which his 
memorj might be refreshed (C) Thus Lord Ellenborough(7) declined to take 


(1) Anbalain Pakk ya Udayan v Barite 
36 M 418 (1913) 

(2) Ib 

(3) rar~and Ah v Zafar Ah 46 I C 
119 

(4) Granade Venkata Rutnam v Ccr 


poratum of Catevtta C W N 74S 
sc 19 Cr L J 753 28 C L J 32 

(5) Taylor Ev { ‘'I 

(6) Ib 

(7) In Van Omeron v Donick 2 Camp , 

44 


Refreshing 
memory of 
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judicial notice of the King’s Proclamation, the counsel not being prepared witli a 
cop} of the Gazette in which it ^Tas published , and m a case m which it became 
material to consider how far the pnsoner owed obedience to his sergeant, and 
this depended on the Vrticles of AVar, the Judges thought that these ought to 
ha\e been produced (1) It has been said that “ with regard to rules of law 
the Judge stands m a somewhat different position to that in winch he stands 
in regard to ^\hat, as opposed to law, are called the ‘ facts ’ of the case The 
responsibilit} of ascertaining the law rests wholly \vith the Judge It is not 
necesaarj for the parties to call his attention to it , and the last paragraph 
of the «ection is not applicable to it ’ (2) In many ca«es, the Courts hsse 
them«ehos made the necessarj enqiiincs, and that too without stneth con 
fining their researches to the time of the trial Thus where the question wa«, 
whether the federil republic of Central America had been recognised by the 
British Gosernment as an independent State, the Vice Chancellor sought for 
information from the Foreign Office(3) , m another case the Court of Common 
pleas directed enquirj to be made m the Court of Admiralt\ as to the 'Maritime 
law(4) , and the same Court also once made enquiry as to the practice of the 
Enrolment Office in tlie Court of Chancer\ (5) , while Lord Ilirdmcke asked an 
eminent comejaneer respecting the existence of a general rule of practice 
in the latter s profession (6) So the Lord Cliancellor made enquiry at the Imlia 
House, upon rvhich it appeared from the proceedings of the Gosernor General 
of Bengal that i i» ^ Chmcellor 

made enquirj • Id he gi'en 

in the Courts < view to its 

admission in cvidcnccfS) , and id the case cited enquirj svasraade at the Colonial 
Office as to the status of the Sultan of Johorc (9) So a similar practice has been 
followed in this country where in application under the Civil Procedure Code, 
section 380(10) that the pHintifl be required to furnish secuntj for the costs 
of a suit It was nccessarj to detcnnme whether the cantonments of AVadhwan 
and Secunderabad were wnthm the limits I " .i/n 

directed its Prothonotarj to make enquir 
Calcutta Court(13) directed the Kegistrii 

Office to ascertain the circumstances under which the place came mto existence 
as a British cantonment and the real character of its connection with the Briti h 
Government (14) It being suggested in the Insohency Court of Bombar that 
it was desirable to enquire what had been the practice of the High Courts at 
Calcutta and Aladras the Bombaj High Court directed letters to be wnlten 
by the Prothonotarj to the officers of both these Courts, requesting them to 
gi\ e the required information (15) In the case cited it has been held that under 


(1) Cited bj Duller J m /? > Holt 
5 T R 446 

(2) Markby Ev Act 50 

(3) Taylor \ Barclay 2 Stiu 221 
Sft also The Charkieh, 42 L. J Adm 17 
CUed in Lachmt Harain \ Rata Partab 
2 A 17 (1878) 

(4) Chandler v Greaits 2 H BJ 606 
t> (a) 

(5) Doe N Lloyd 1 & Cr 6RS 

(6) lyilloughby v I T R 

772 jce Taylor Ev § 21 

(7) Hulcheion > Monnington 6 Ves 
823 824 

(8) In re Da \ti Trusts L R « Eq 
89 99 

(9) \lighell \ Sultan of Jokore 1 Q 
B (1894), 149 161 In reply a letter 
was sent written by the Secretary of 


State for the Colonies It was conjenJ 
ed that the letter was not sufficient W 
Kay L J obsertel 1 confess I ! 

concenc a more satisfactory . 

ol taming: information on the sulject i 
such a letter and the slitement »a» 
to 1 e conc]usi\ e \ w » 1 

(10) Sow represented by O ^ 

(11) Dayley J , 

(12) Trieam Panachond ' 

Baroda &e Rad toy 9 B • 

(I8SS) 

(13) Sale J . - ... 

(14) Hossa.n Ifi % Abid Ah -• 

178 (tS9J) See aI«o Laeh'ni Afl'a" 
Raja Pariah, 2 A, 7 (1878) « 

(15) In re Bhara-andas //i<r;>w" « 

Sll 516 (J884) 
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this section the Canon Law can be m\oked as a guide in deciding queMions of 
temporal rights in the Catholic Church (1) 

58. No fact need be proved in any proceeding which '^^^fettld^need 
parties tliereto or their agents agree to .admit at the hearing, Wt be 
or which, before the hearing, the) agree to admit by any writing 
under their hands, or which by any rule of pleading in force at' 
the time, they are deemed to have admitted by their pleadings ‘ 

ProMded(2) tliat the Court nia), in its discretion, require* 
the facts admitted tobepro\ed otherwise than by ‘*uch admis 
sious 

Principle — Proof of such facts would ordjoanb be futile The Court 
has to trj the questions on which the parties are at issue not those on which 
they are agreed (3) See Notes post and Introduction ante 
s 3 ( Fact. ) 8 3 ( Proied ) a. 3 ( Court ) 

Stepli Dig t Art 60 laylor Ev 721A cf »eq 78T Annual Practice 0 32 rr 1 — > 

CiT Pr Code (2nd Ed) 0 \I, ^nd O \II pp 777— 8(M O Will r 5 p 841 bie-lej 
Ft 47 — 51 , (Admissions by agreement and uanerof proof) 456 tlteq (Effect of the 
Adnua^iom] 9 — 16 (Admissions in the Pleadings) Polcoc Cr Ev 13th Ed llo IIC 
Poscoe ^ P Pvr 7‘»— 75 Powell Pv 9th Ed , 4‘»{>— 130 Pbipvm Ft 5th Fd 10 

COMMENTARY 

The section deals ^^’Ith the subject of admissions made for the purpoie o/ Admissions 
iliepenstnrj uith proof at the trtal wluch admissions must be uistinguishecl from 
evidentiarj atlmisMons or those which are receivable as evidence on the trial (4) ° 

A Court m general has to trj the questions on which the parties arc at issue 
not those on which the) are agreed (5) Thus the adnussion of a defendant s 
vakil m Court was held to he evidence of the receipt of a certain sum of money 
■md to do away with the necessity for other proof (6) So also the admission 
of a fact upon the pleadings will dispense with proof of that fact (7) Although 
a plaintiff when the defendant denies his claim is bound to prove his case by 
the document on which he rehes, still if the defendant admits any sum to be 
due, that admission irrespectue of proof offered by the plaintiff is sufficient 
to warrant a decree in the plaintiff s favour for the amount covered bj the ad 
imssion (8) So a subsequent agreement by the mortgagee to take less than 
Ins due under a registered mortgage is an agreement modif)mg the terms of 
a written contract and if it has to be proved aural evidence is inadmissible 
under section 92 Proviso 4 Where however such an aural agreement is 
admitted m the pleadings of the parties the proof of the agreement is dispensed 


(1) A balam Pakkiya Vdaian v Barlle 
36 M 418 (1913) 

(2) See a$ to the proviso aod applies 
lion of the section Onettlal etc Aisur 
ance Co v Narasimta Chan 25 M 205 
(1901) 

(3) Burjorji Cursetji v Muneherjt 

Kuterji 5 B 143 152 (1880) 

(4) See as to these latter ss 17 IS 
et teg ante and see Lakhiehand v Lei 
chand 42 B 352 sc 45 I C 555 

(5) Burjorjx Cursetjt v Muneherjt 

Kuteni 5 B 143 1S2 (1880) 

(6) Katcekamnd Bhuttac! arfee v 


Gireebala Dabxa 10 V R 322 (1868) 

(7) Darjorjx CiirjcOi v Muncherjx 

Ktnerjx supra see as to this case post 
but as to admissions not made in the 
pleadings but in a deposition see Shexklx 
IbraJ tiH V Pariala Ilari 8 Bom H C R^ 
A C J 163 (1871) As to estoppel by 
pleading see Dtrxomony Dabca \ Doorga 
Pershed 12 B L R 2'4 276 (1873) 

Lxuhnan Chunder v Kelt Churn 19 W 
R 292 297 (1873) As to estoppel 

generally see s 115 post 

(8) Issue Cl under \ \obodecp Chun 
der 6 \\ R 132 (1866) 
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With by this section, and the Court is bound to recognise and gi\ e efEect to such 
agreement (I) It appears to be doubtful upon the English cases whether 
admissions lor the purpose of trial amount to more than a mere wan or of proof 
and whether if a part) seeks to ha\ c an) inference drawn from facts so admitted, 
he must not prove them to the jury (2) But the terms of the present section 
seem to show that proof of such facts w dispensed mth for all purpo'ses and 
that inferences may be drawn from them in all respects as if the) had been 
proved by the part) who seeks to draw from them such inferences 

Admi<5siona for the purpose of a trial in cm! cases mav be divided into (n) 
admissions on the record which are either actual t e cither on the ideadings 
or m answer to interrogatories or tmphed from the pleadings , and (6) adm^sions 
between the parties which may cither be by agreement or notice (3) Such 
admissions mav thus be made cither (a) pursuant to notice(4) , (h) b) agreement 
at(5) or bcfore(C) the trial , (c) b) the plca(lings(7) In the case of admissions 
made before the heating, the section requires that the admissions le in 
the handwTiting of the party or of lus ogent Tlie admissions mentioned m 
this section take the place of witnesses called to prove the facts admitted but 
m any case the Court ma) in its discretion require the facts howsoever ad 
mitted to be proved otherwise than b) such admission IVTien an ndmKsion 
as frequently happens, is made at the hearing the Judges note is sufheient 
record of the fact Generally as to what takes place before a Judge at a tnal, 
civil or criminal, the statenflnt of the presiding Judge or Ins notes arc conclu 
81 V ' ’ notes of counsel 

or jtes or statement 

of case » conclusive 


(1) Malatpa v Nega Chcliy 42 M 41 
sc 48 I C 1S8 

(2) See rditiunds ' Grat-ct 2 M AW 
642 645 per Alcterson B 

(3) See Annual Pract c« 

(4) As to the case of a not ce to admit 

genujnenc«s of doeutnents under O XKII 
r 2 2nd Ed p 801 of the Ctv Pro 
Code sec O 32 r 2 and generallr as to 
admissions pursuant to not ce O 33 rr 
1 — 5 Taylor Ev S 724A et seq and 
as to discovery generally see Appendxx 
and Civ Pr Code O XI 2nd Ed 
pp 777 — 800 Under the exist ng 

procedure documents which are not ad 
nutted must be proied The observation 
in Bthee Jelat v DegUr 6 Moo I A 
521 (18S6) and Natdk\shoTe Das v 
Ramkaly Roy 6 B L R App 49 51 
(IS"!) «crc mide nth reference to a 
slate of procedure which no longer exists 
See Field Ev 379 

(5) S 58 see Ch XI of the Civ Pr 
Code O XIV 2nd Ed pp 813—824 on 
the settlement of issues A parly is bouni 
by an admission of fael made by h s 
pleader at the trial see haUekanund 
Bhulloeherjee v Cxreebola Debya 10 \\ 
R. 322 (1863) Ra/under Karan v Bijai 
Gmnnd 2 Moo T A 253 (1839) hhajah 
Abdaal \ Gour Monee 9 R. 375 
(1868) SreemMty Dossee v Piiambur 
Pundaft 21 M R 332 (JS74) A^er 
Kara n x Sreenolh Mtiter 9 W R 485 
(1868) Berkley v Afussamul Chltur 5 


N W P 2 (1873) But where a \iW 
upon a mistaken viev of the law goes 
beyond and coniravene* bs inslruetom 
his erroneous consent cannot bnl nn 
client Ra n KanI v Snndobu i Cl Miaer 
16 W R 246 (1871) A party is not 
however bound by an adm ss on of a 
point of law nor precluded from asiert of 
the contrary in order to obtain the Jo' 
to which upon a true construct o” * * 
law be may be entitled Tagore v Tatore 
I A Sup Vol 71 (1872) Srtndrt 

Keslav v Doorga Sundart 19 I ^ 
(1892) Gopee Loll v CIvndraotee » « 
L R 395 (1872) An erroneous »d» » 
s on by c6unset or pleader on po ot cl s 
docs not bind the party '^‘’^‘’'^‘'"'-, 0 ^ 

V Dudk Kath 4 C V N (le’^> 

An*7 »Mi;i Karayan v Ratmal ir 

(6) S 58 and see Cii Pr Code O 
XII 2nd Ed pp 801—804 supra 

(7) S SB see post „ n 

(8) R y Peslanji D nsha 10 Bof" *' 

C R 57 81 (1873) where the * 
collected Norton Fv 238 *'**"5*__, 

ease m the Calcutta Huth Court it 
stated that a judgment del beraiely r 

ing the admiss on of a pleader mu 
taken as correct unless it is '7 

byanairdax.t or the Judge s own «d»f- 

son that the record he made was w 
//*«' Dial V Heerolal 16 W ^ ‘ 

(1871) 
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if made for tte purpose of dispensing with the proof at the trial (1) But an 
adimssion made by a partj to a suit or his attorney that a certain fact exists 
and need not be proved does not dispense with proof of the existence of that 
fact subsequent to the date of the admission (2) The function of admissions 
made on the pleadmgs is to hmit the issues and therewith the scope of the evi 
dence admissible (3) here in a suit for specific performance of an agreement 
the defendant admitted in his written statement the terms of the agreement 
and its execution the Court heM that Ifce pfaintifif was not called upon to prove 
the execution of the agreement or to put it in evidence and citing the case of 
McGoican \ SmUh{i) and Greslo} on Evidence(5) remarked as follows — 
“ \ Court, in general has to try the questions on which the parties are at issue 
not those on which thej arc agreed , and admissions ’ which have been deb 
berately made for the purposes of the suit whether in the pleadmgs or by agree 
ment, will act as an estoppel to the admission of any evidence contradicting 
them. This mcludes any document that is by reference incorporated in the 
bill or answer (6) The pomt is not m issue and as to the counter state 
ments of the parties ‘ a plea or a special replication admits every pomt that 
it does not directly put in issue ITie aame rule applies to an answer when it 
assumes the form of a demurrer or pica by subnuttmg a pomt of law or by 
introducing new facts Thus a submission ‘ that the defendants would not be 
in any way affected by the notice set forth m the bill precluded them from 
disputing the validity of this notice ’(7) Such rules are to be applied with 
discretion in this country where a strict system of pleading is not iollowed(8) , 
but here as I suppose everywhere the language of Lord Cairns holds true, 
' ' against whom the suit 

1 ’(9) The principle is 
The Court is to mme 
r m the wntten state 

ments tendered in the suit But the issues as they stand, were 

suggested by the defendant’s counsel They waive controversy as to the actnsl 
execution of the document assume it to have been executed, and raise questions 
only that depend for their pertinence on that assumption Under such cir* 
cumstances the plaintiff is not, I think, called on to prove the execution of the 
document or to put it in evidence If the document being pronounced abso- 
lutely mvalid for some purpose on considerations of public policy it were sought 
to defeat the law through the effect usually given to an admission in picadmg, 
such an attempt could not be allowed to succeed, but for its proposed purposes 
m this case it is not invalid ”(10) An admission may be implied Thus where a 
suit IS 80 conducted as to lead to the inference that a certain fact is admitted the 
Court may treat it as proved, and a party in appeal cannot afterwards question 
it and recede from the tacit admissions (II) And this is so not only for the 
particular issue, but for all purposes and for the whole case (12) So, where 
counsel, m his opemng states, though he does not subsequently prove, his cbent 
to be m possession of a certain document, this will after notice to produce, 


(1) Urq hart v BulierfielJ 37 Ch D 
357 Hartei \ Croydon Union 26 Ch 
249 Cresley Ev 4598 Taylor E\ 783 

(2) L'jvsona Presumptive Ev 189 
e ting McLtod v ttakdei 3 C. & P 311 

(3) Wills Ev lO: ih 2nd Ed 150 

(4) 26 L J Ch R 

(5) Law of Evidence 457 22 

(6) Ib 457 

(7) Cresley Ev 457 2’ 

(8) Seo next paragraph 

(9) Bro'c-ne v AfeCi nioci 6 E t. 
App at 453 

W, LE 


(10) Durjor/i Ckrjff;i v tfuncherf* 
Kner, S B 143 132 153 (1880) see 
Samba}}a y Cangayja 13 M 312 (1880), 
lut ss to admissions with respect to na- 
stamped or uaregistered docoioenta tta 
5 65 d (h) post 

(11) tfohimd Chunder v J?aM JTtfAone, 
23 W R 174 (1875) ». c. I5 B L. 

14 ’ 153 foUowiat Strvgy r Sigtt, t 
KI 8. W 168 Dm t Xm 1 B. ft 
2*9 

(12) Bolton V Stmmm 2 M. ft W, 
403 

SI 

j 
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with by this section, and the Court is bound to recognise and give effect to such 
agreement (1) It appears to be doubtful upon the English cases -whether 
admissions for the purpose of trial amount to more than a mere waiver of proof, 
and whether if a party seeks to have any inference drawn from facts so admitted, 
he must not prove them to the jury (2) Bub the terms of the present section 
seem to show that proof of such facts is dispen'^cd with for all purposes, and 
that inferences may ho drawn from them in all respects as if they had been 
proved by the party who seeks to draw from them sucJi inferences 

Admi'isiona for the purpose of a trial in civil cases may be divided into (a) 
admissions on the record, which arc either actual, t e , cither on the pleidmgs 
or in answer to interrogatories or xm'j^lted from the pleadings ; and (6) admis'iions 
between the parties, which may either be by agreement or notice (3) Such 
adnussions may thus be made either (a) pursuant to notice(4) ; (6) by agreement 
at(5) or bcfore(C) the trial , (c) by the pleadmgs(7) In the case of admissions 
made before the hearing, the section requires that the admissions be m 
the handwriting of the party or of his agent The adnussions mentioned in 
this section take the place of witnesses called to prove the facts admitted, but 
in any case the Court ma> in its discretion require the facts hoirsoever ad- 
mitted to be proved otherwise than by such admissjon When an admission, 
as frequently happens, is made at the hearing, the Judge’s note is sufficient 
record of the fact Generally as to what takes place before a Judge at a tnal, 
cunl or criminal, the etateiifent of the prcsiing Judge or his notes are conclu- 
sive Neither the affidavits of bjstandcrs, nor of jurors, nor the notes of counsel 
or of shorthand-writers are admissible to controvert the notes or statement 
of the Judge (8) It has been held that an admission in a civil case is conclusive 


(1) Malappa V Waga CAcliy, 42 M . 41 , 
s c, 48 I C, 158 

(2) See ErfHitinrff ^ Crates, 2 M &\V, 
642 645, per Alderson, B 

(3) See Annual Practice 

(4) Ah to the case of a notice to admit 

genuineness of documents under O XXII, 
r, 2 2nd Ed, p 801 of the Civ Pro 
Code, see 0 32, r 2 and generally as to 
admissions pursuant to notice, O 32, rr 
1—5, Taylor, Ev , S 724A, et seq , and 
as to discovery generally see /fppcndtr 
and Civ Pr Code, O XI, 2iid Ed , 
pp 777 — 800 Under the existing 
procedure documents uhtch are not ad- 
mitted must be proved The observation 
in Bibee Jakai i Begtcr 6 Moo I A , 
S21 (1856), and Natidkisfiarr Das v 

Bam/ ofy Rey, 6 B L R App , 49 51 
(1871) were made with reference to a 
state of procedure which no longer exists 
See Field, Ev, 379 

(5) S 58, joe Ch XI of the Civ Pr 
Code O XIV. 2nd Ed, pp 813—824, on 
the settlement of issues A patty is bound 
by an admission of fact made by his 
pleader at the trial ; see Kaleekenund 
Bhutlacharjce v Gtreebala Debya, 10 W 
R, 322 (1868) Rajunder Narain v Btjai 
Gov\nd. 2 Moo I A , 253 (1839) , Khajah 
Abdool V Cour Monee, 9 W R , 375 
(1868) , Sreemutty Dossee v Pifom&iir 
pHndo;i. 21 \V R, 332 (1874). Kouer 
Nara\n V Sreenath Muter, 9 W R, 485 
(1868), Derhley \ Mussamut ChxUttr, 5 


N-W P, 2 (1873) Cut uhere a talnl 
upon a imstaVen view of the law goes 
beyond and conlravenes his instructions 
his erroneous consent cannot bind nis 
client. Ram Kant v Bnndabun Ckvnaer, 
16 W R , 246 (1871) A party is not, 
however, bound hy an admission of a 
point of latv nor precluded from asserling 
the contrary in order to obtain the rehe 

to which upon a true construction of t e 

liw he may be entitled, Tagore v Tago^, 
I A. Sup Vol 71 (1872), W*? 
Keshav v Doorga Sandari, 19 * A ’ „ 
(1892) . Copce Loll v Chvndraotee, U ^ 
E R. 395 (1872) An erroneous admi^ 
Sion by counsel or pleader on point of ia» 
does rot bind the party Makaram Beni 
V Dudh Nath. 4 C. W N , 274 (1”’^’ 
Krishna, t Narayan v Raimal ffemd 
B. 360 „ , n 

(6) S 5S, .nd C.v Tr Cod,. " 
XII. 2nd Ed , pp 801—804, supra 

(7) S 58 see post « H 

(8) R % Pestann Dmsha. 10 Bom 

C R, 57, 81 (1873) where the 
collected Norton, Ev , 238 In so 
case in the Calcutta High Court it 
stated that a judgment be 

ing the admission of a pleader 

taken as correct, unless it is 
by an affidavit, or the Judge’s own a<toi» 
Sion that the record he made jq/ 

Hur Dial v Heeralal. 16 W- «- 
(1871) 
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if made for the purpose of dispensing with the proof at the trial (1) But an 
admission made by a partj to a suit or his attorney that a certain fact exists 
and need not be pro% ed does not dispense with pK>of of the existence of that 
fact subsequent to the date of the admission (2) The function of admissions 


and its execution the Court held that the plaintiff was not called upon to prove 
the execution of the agreement or to put it m evidence, and citing the case of 


ment, will act as an estoppel to the admission of any evidence contradicting 
them This includes any document that is by reference incorporated m the 
bill or answer (6) The point is not m issue , and as to the counter state 
ments of the parties, * a plea or a special replication admits everj point that 
it does not directly put m issue liie same rule applies to an answer when it 
assumes the form of a demurrer or plea by submitting a pomt of law or by 
introducing new facts Thus a submission ‘ that the defendants would not be 
in anv way affected by the notice set forth m the hill precluded them from 
disputing the validity of this notice ’(7) Such rules are to be applied with 
discretion in this countrj, where a strict system of pleading is not f(>llowed(8 ) , 
but here, as I suppose everywhere the language of Lor^ Cairns holds true, 
* that the first object of pleading is to inform the persons against whom the suit 
IS directed, what the charge is that is laid against them (9) The pnnciplc is 
equally valid as applied to either party in the cause The Court is to frame 
the issues according to allegations made in the plamt or m the written state 
ments tendered m the suit But the issues as they stand were 

suggested bv the defendant s counsel They waive controversy as to the actual 
execution o! the document assume it to have been executed, and raise questions 
only that depend for their pertinence on that assumption Under such cir* 
cumstanecs the plaintiff is not, I think, called on to prove the execution of the 
document or to put it m evidence If the document being pronounced abso* 
lutely invalid for some purpose on considerations of public pobey it were sought 
to defeat the law through the effect usually given to an admission m pleading, 
such an attempt could not be allowed to succeed, but for its proposed purposes 
m this case it IS not invalid ’ (10) An admission may be implied Thus where a 
smt 13 so conducted as to lead to the inference that a certam fact is admitted, the 
Court may treat it as proved and a party in appeal cannot afterwards question 
it and recede from the tacit admissions (11) And this is so not only for the 
particular issue but for all purposes, and for the whole case (12) So, where 
counsel, m his opemng, states, though he docs not subsequently prove, his client 
to be m possession of a certain document, this wiU after notice to produce, 


(1) Urg ifiarl v Biille'/tcJd 37 Ch D 
357 Haney v Croydon Untoti 26 Cb 
249 Gresley Ev 4598 Taylor Er 783 

(2) Lawsons Presumptive Ev 189 
citing \rcLeod \ akefey 3 C & P 311 

(3) Wills Ev 101 ti> 2nd Ed ISO 

(4) 26 L J Ch 8 

(5) Law of Evidence 457 22 

(6) lb 457 

(7) Gresley Ev 457 22 

(8) See re’ct paragraph 

(9) Dro't-ne v MeClinloek 6 E & I 
App at 453 

W, LE 


(10) Burjorjt Cursetj\ v Muncherji 
Kmerji 5 B 143 132 153 (1880) see 
Sambayya V Cangayya 13 M 312 (1880), 
but as to admissions with respect to un 
stamped or unregistered documents see 
s 65 cl (6) fast 

(11) Mohxma Chunder v Ram Ktskore 
23 W R 174 (1875) sc IS B L 
142 155 following Stracy v Blake, 1 
M 4. W 168 Doe v Roe I E & B. 
279 

(12) Bolton V Sherman 2 If & 

403 


31 
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Pleadings 


Criminal 

cases 


adnut secondary evidence thereof from his adversary (1) 'Where m an action 
of sahage the defendants admitted m their defence all the facts alleged m the 
various statements of claim b * .i.* *„ drawn from 

them, it was held that further was inadmis- 
sible, the Court being only cor And where 

neither party had objected when a case was made over to a Joint Subordinate 
Judge, it was agreed that they had b} this tacit admission agreed to dispense 
with proof of jurisdiction (3) 

A vakil's general powers m the conduct of a suit include the power to 
abandon an issue which in hw diacietion he thinks it inadvisable to press (4) 

The effect given in the English Courts to admissions on the pleadings was 
formerly greater than that given to admission m the less technical pleadings 
in the Courts in India (5) But now under the Code of Civil Procedure 0 ITII, 
r 5, “ Every allegation of fact m the plaint, if not denied specially or b\ neces 
saty imphcation or stated to be not admitted m the pleading of the defendant, 
shall be taken to be admitted except as against a person under disabilitj 
Provided that the Court may m its discretion require an) fact so admitted 
to he proved otherwise than by such admission ” 

This rule is taken from the English O XIX, r 13 , but that rule has been 
modified in accordance with this section (6) 

The section only deals with the authonty of agents to make admissions 
of particular facts in the suit There is a considerable difference between the 
case where a pleader b) way of comfromist purports to give up a right claimed 
b) the client, or to saddle him with a liability that is not admitted and the case 
where a pleader makes admissions as to relevant facts m the usual course of 
litigation however much those admissions affect the chest’s interest The 
power to bind by such admissions, which, in effect, is but dispensin| with proof 


able results woutd follow from holding that m the absence of specific authority 
a pleader cannot bind b) compromises stnctl) such (7) 

In a Civil case there is no doubt that the party or his pleader ma) at any 
time relieve his adversary from the necessit) of proof , and the gencrahtv oi 
the language used in this section might lead to the inference that this was so 
in a Criminal trial also But as to admissions before the hearing it is certain 
that in a Cri min al case they can only be used as evidence, and for this purpose 
it does not signify whether they are in writing or not , and it is genera’l) sup* 
posed that in a Cnimnal charge admissions made after a plea of not guilty can 
also only be made use of as evidence (8) In England the rule has been state 
to be that in a trial for felony the prisoner (and therefore also his 
attorney or v akil) can make no admissions so as to dispense with proof, 
a confession may be proved as against him subject to the rules relating to t e 


(1) Duncombe v Danxell 8 C & F 

222 approved m Haller t JVorman 2 
F & F 16S 3 L T N S 741 contra 

Machell V Ellu 1 C & K 682 m wbicb 
Pollock C B declined to take the facts 
from the opening of counsel 

(2) The Butsskxre (1909) P 170 

(3) Boretto V Bodrtgucs (1910) 35 B , 
24 

(4) Venkata Narastmha v Bhathyaiarlti 
Hofdu. 25 M 367 (1902) 

(5) Amrtiolal Dose v HajoneekasU 


htler 15 B L R. (P C ) 10 23 (1875) 

8 W R 214 L R 2 I A 113 
1 Peacock Burjorjt Curselj* V Mw« 
lirr;i Kuverit S B 143 152 (18^ f'T 
vJt J [Rules with rega^ 
y pleading must be applied with 
on in this country) Norton Ev 

(6) O Vin r 5 2nd Ed PP 

(7) In the previous editions tbi , 
set which does not belong 

Evidence will be found treated 

(8) Markby, Ev Art 51 
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adnusMbility of confessions (1) In cases of felony it is the constant practice 
of the Judges at the Assizes to refuse to allow eaen counsel to make any 
admission (2) In a case also of indictment for a misdemeanour (perjury) where 
it appeared that the attorneys on both sides had agreed that the formal proof 
should be dispensed mth and part of the prosecutors case admitted Lord 
Abingcr, C B said ‘ I cannot allow any admission to be made on the part of 
the defendant unless it is made at the tnal bj the defendant or his counsel ’ , 
and the defendant s counsel declining to make anj admission the defendant 
was acquitted (3) A plea of guilty only admits the offence charged and not 
the truth of the depositions (4) Pnor to this Act the reported decisions are 
not uniform (5) It has been suggested that the section apphes to Civil suits 
onlj (6) Though it is not m tenns so stnctly limited the suggestion recenes 
warrant from the pliraseologv employed which is more suitable to Civil than 
to Criminal proceedings Whether this section applies to Criminal cases or 
not the Court may by the express terms of the section in its discretion require 
the facts admitted to be proved otherwise than by suck admissions It is not 
the practice of counsel or vakils to make admissions m Criminal cases, and 
e% en if the) have the power they will seldom if ever assume the responsibility 
of making such admissions Were such an admissioa made, the Court would 
doubtless m moat Crmunal cases requite the facts admitted to be prosed 
otherwise than by such admissions under the provisions of the last paragraph of 
the section (7) In a case m the Madras High Court it was held that this section 
would not enable a Judge to admit the evidence of an absent witness under 
section 32 where the reasons specified m that section had not been proved but 
the accused bad consented to such admission or bad failed to object to it (8) 
As to a plea of guilt) see s 43 


(1) Strph Dig Art 60 

(^) Phill E\ 10th Ed 391 n 6 
Z\ 2nd Ed 171 see Roscoe Cr 
Ev I3th Ed 115 116 

(3) R \ Thornh // 8 C A P 575 

It ivill be obser\ed that this nas a case 
of admfisfofl before tnal the Judge 

aisuni ng that an admiaiion could be made 
at tbe tnal by the defendant or bia 
counsel 

(4) J? V Rftei 18 Cox 285. Foucar 
y. Sinclair 33 T L R 318 

(5) R V ffan » bundle 17 W R Cr 
49 (1872) It was held that admissions 
made by a prisoners lakil cannot be used 


against the prisoner Due in v Cogalao 
12 W R Cr 80 (3869) proof of a fact 
was dispensed with on the adlmssoa of 
the prisoners counsel in the case of f? v 
Surraop Chunder !■* H R. Cr 76 (1869) 
It was said with reference to a particular 
arrangement so far as prisoners can 
assent to anything that arrangement was 
assented to b> the \akils for each party 
(6) Norton Ev 238 
(7l V also notes to s S ante 
(8) Anavi yfithirujan (n the matter 
oft 39 M 449 (1916) and see f? % Bliola 
noth Stn 2 C 23 (1877) 




CHAPTER IV 


Op Oral Evidence 

Oral evidence has been defined by the Act to be all statements which the 
Court permits or requires to be made before it by witnesses m relation to mat 
ters of fact under enqmry (1) This Chapter declares (a) that all facts except 
the contents of documents may be proved by oral evidence, a proposition of 
law which, though obvious, was lost sight of m several cases antenor to the 
passing of the Act So it was held that oral evidence if worthy of credit is 
sufficient without documentary evidence, to prove a fact or title(2) , such as 
boundanes(3) , the existence of an agreement, eg, & farming lease{4) , the 
quantity of defendant’s land and the amount of its rent(5) , the fact of posses- 
8ion(f' " T— * *W7\ ^ ^ A ^ i<)\ j ^ment of accounts(9) , 

the d short (as the section 

now 

It is an error to suppose that oral evidence not supported by documentary 
evidence is of no importance whatever for the determination of the true ments 
of s case (11) There is no presumption of perjury against oral testimony, but 
before acting upon such testimony its credibility should be tested both intzin 
sically and extrmsically (12) And m the contradiction of oral testimony, 
which occurs m almost every Indian case, the Court must look to the docu 
mentary evidence, m order to see on which side the truth hes (13) iluch greater 
credence also is to be given to men’s acts than to their alleged words, which are 
so easily mistaken or misrepresented (14) 

The contents of documents may not (except when secondary evidence is 
adinissible)(16) be proved by oral evidence because it is a cardinal rule not one 
of techmcality but of substance, which it is dangerous to depart from that 
where written documents exist, they shall be produced as being the best evidence 


( 1 ) S 3 ante as to testimony by signs 
see I ole to s 59 potl 

(2) Pa I Scond ir v Aktma Bibee 8 W 
R 366 (1867) 

(3) Banee lytirHl v Rajender Kuhore 
9 \V R 125 (1868) but see Coluk 
Chunder \ Rajah Sreemurd W R (1864) 
13S 

(4) Cohtek Kxshore v Nund Mokun 2 
W R 394 (1869) 

(5) Dei 00 Sxngh v Doorga Pershad 12 
\V R 348 (1872) 

.6) Sheo Suhaye v Goodur Roy 8 W 
R 128 (1867) Thakaor Been v Nowab 
S\ud 8 \\ R 341 (1867) Maharajah 
Cobtndyy ^ajah Anxrnd 5 W R Cr 79 

^ Khan v Muhboob Khan 

7 W R \62 (1867) 

(8) Ahn ed v Sayytd Muham 
tnad 1 Mad NP C R. 92 (1862) 

(9) Kan p ll^’'>hasavappa v Semasu 


vmddiram 1 Mad H C R 183 (1853) 
Purntma Choadhrani v NUtanand Shah 
BLR Sup Vo} F B 3 (1863) 

(10) Ramaxada iisar Atyar v ”** * 
Dhaltar 2 Mad H C R 412 (ISSs) 
Gnnan Culhbhat V Sorabjt Barjorji * 
Bom H C R 11 (1863) Dalip S nih 't 
Durgo Prasad 1 A 442 (1877) (etea 
though there be a written recept not 
produced] see s 91 til (e) post 

(11) Gtrdharee Loll v Modho Ray Is 

W R 323 (1872) „ .. 

(12) In the matter of Coomanee 17 " 

R Cr 59 60 (1872) . 

(13) Mussumat Imam v 

Chore 4 Moo I A 403 407 (1843) 
s c 7 W R P C 67 RhotinStn^ ^ 
Hiralal Seal 2 B L R. F C 4 (1853) . 
3 c n W R P C 24 

(14) Meer Usdoollah v Beebylnaman 
I Moo I A 19 42 43 (1836) 

(15) See s 65 post 
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of their orm contents (1) But the xnle la conBncd to documents Though 
the non production of an article may afford ground for observations, more or 
less weighty according to the circumstances, it only goes to the weight, not 
to the admissibihty of the evidence When the question is as to the effect of 
a wntten instrument, the instrument itself is pnmary evidence of its contents, 
and until it is produced, or the non production is excused no secondary evi- 
dence can be received But there is no case whatever deciding that when the 
‘ ‘ » • > soundness of a horse, or the quahty 

production of the chattel is primary 
given till the chattel is produced m 

Court for its inspection (2) 

{b) Secondly, this Chapter declares that oral evidence must in all cases be 
direct That is, it must consist of a declaration by the witness that he per- 
ceived by his own senses the fact to which he testifies Thus if ^4 is charged 
* " ’ nine witnesses in support of the 

are as follows (a) A came run 
(b) Some one screamed out at 
img me ' (c) A left his house 
at llj, vowing that he would be revenged on D for pressing so hard for his 
debt (i) There was blood at the scene of the murder and on ^4 s hands and 
clothes (e) There were tracks of footsteps from the scene of the murder to 
A's house, which correspond with A s shoes The wound which B received 
was, uv my opinion, of a character to cause death and could not have been 
inflicted by himself ( 9 ) The deceased said “ The sword blow inflicted by A 
has killed me ” (A) The prisoner said to me, “ I killed B because I was 
desperate " (t) The prisoner told me that he was deeply indebted to D The 
prisoner was a man of excellent character 

All these various circumstances, statements and opinions could be relevant 
facts under Part I and the rule now under consideration provides that, in each 
instance, they must be proved by direct evidence , that is, the fact that A came 
mnninc from the scene of the murder, as alleged, must he proved by a witness, 
who tells the Court that he himself saw A so running , the fact of the screams 
heard by the second witness must be proveil by tbe second witness telling the 
Court that he did hear such screams, the fact of A, having vowed, shortly 
before the murder, to be revenged on B must be proved by the third witness, 
who heard the vow , so the blood by the person who saw it , the footsteps by 
tbe person who tracked and compared them , the doctor’s opinion as to the 
wound, by the doctor testifying that that is his opinion , the dying man’s 
statements and the prisoner’s confession by a person who heard them They 
must not be proved by the evidence of persons to whom any of the witnesses 
abovementioned may base teid what they beard or saw, or tbougbt 

On the other hand, the evidence of the following sev en witnesses would be 
indirect (A) My child came in and said “ I have seen A running m such a 
direction” (I)”' ’ ” heard at such a time 

(m) Father said, has just left the house, 

vowing to be ri t they had compared 

tbe footsteps and found that they exactly fitted (o) The doctor said that the 
man could never cut himself like that (p) Everybody said that there was 
no more doubt, for the deceased man had identified the prisoner (j) B's wife 
told me the day before that A was heavily indebted to him 


(1) Dtnomcii Debt v Roy Luehmif’^t, 
7 I A 8 (1879) 

(2) R V Franeti 12 Cox C C, 612, 
616 fer Lord CoUridise C J and as to 
notice to produce things other than docu 


iTMits tee Editors Note to Line v Taylor, 
3 F & F 731 at p 733 as to parol evi- 
dence of mscript oDs on banners etc , see 
The King v Hunt 3 B & Aid, 566 574 
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All the evidence of witnesses, (i) to (q), would be inadmissible, not because 
the facts to which it refers are irrelevant, but because it is not ‘ direct,’ that 
13, not given bj the persons who with their own senses percened the facts 
described, or in their own minds formed the opinions expressed The onlv 
use that could be made of it would be for the purpose of corroborating some 
other iritness proMng a former consistent statement made by him at the 
time(l) or of discrediting him by pro\mg a former inconsistent statement (2) 
Except for these purposes it would be inadmissible (3) The section, hoircier, 
provides b} way of exception that if the fact to be proxed is the opinion of an 
expert who cannot be called (which is the case m the majontv of instances in 
this coiintr) ), and if such opinion has been expressed in any published treatise, 
It max be proxed bx the production of the treatise (41 

Upon the respective x allies of oral and documentary testimonx, «ee the 
Jii/rodi/rfioH to Chapter V, po^t The prexalcnce of false testimon) in this 
countr) has been the subject of frequent judicial comment In the case of 
JiiivqfttDd X the Jmlictat Committee ohserxed ns follows — “ The«e 

instruments arc 
bx axastnumbi 
te-itimonx beroi 

that perjurx and forgerx are so extensixcl> prcxnlcnt in India, that little re 
liance can be placed on it’ But all native evidence must not be doubted 
“It i' quite true that such w the lamcnInMe disregard of truth prevailing 
amongst the native inhabitants of Hindustan that all oral evidence is neccs 
aanlj recoixcd xnth great suspicion , and when oppo ed bv the strong impro 
babihtx of the tranaaction to wliith thex depose or weaVened bx the mode m 
which thex sjicak it max be of little avail But wc mu«t be careful not to 
cntTx this caution to an extreme length, nor uttcrlx to discard oral evidence 
merelx because it is oral, nor unicvs the impeaching or discrediting cirtum 
stances are clcarlx found to exist It would be xerj dangerous to exerci e the 
judicial function as if no credit could necea'anlj be given to witnesses depo* 
mg tita eocc how ncce'oarv soever it mav be alwajs to sift such evidence with 
great minuteness and care (6) “It would, indeed, be most dmgorous to 
sav that vvliere the probahiiities arc m favour of the transaction vre should 
conclude agiiust it solelj because of the general fallibihtv of I\ative cxadcnce 
Such an argument would go to an extent which can never be maintained in this 
or auv other Court for it xrould tend to establish a rule that all oral evidence 


11 > Set s \s7 rojl 

(2) See s 155 (3) fost 

(3) CunninEljam Ev 38 — tO 

(4) S 60 Protiso (I) 

(5) 4 Moo I \ 106 (1846) see also 

\fudhoo SccdiiH s Surest' Chvnder 4 
Moo I A 441 (184S) cited in R \ 

6 Bom L R 330 (1904) in wbich 
the High Court comtnetiled on the profit 
less generalization as to the unreliability 
of \atue testimon), Bo’f^aree Lai x 
Mai afajah Hetnaratn 7 Moo T A 167 
(1858) /famaiiiani Ammal t Kalonthai 
Wateheaej 14 Moo 1 A 054 (1871) R 
V E^oh^ J?iu- B L R F B 482 (1866) 
Sev^ajt t Ch%nna S-aiOfia 10 Moo. 

I A 162 (1864) Mtuiomnl Ednrt \ 
Miissanut Dechiin H M R 345 (1869) 
and Field Et pp 47—50 57-67 (ib 6th 
Ed 29 — 31 36 — 13), where the subject 

is discussed It would howcTer be a 
great mistake to suppose that ell Names 
of India are addict^ to these rices «n 


which some Satues »nduli.e and for wh ch 
ionic districts are notorious The u ri*^ 
ind more etlucated classes are as fr« 
hem as the same classes in other countn 
if equal civilization and the) regret t e 
'xistence among their less enl sht*" 
ountfyiren i6 p 50 It must aiw 
ememl ereil that (in the words of JacKSO 
) we hare lo do almost um 
ersall) with the meaner classes t 
respeetalle natiie a\-oids be nij 
Illness as we should shun the ^ 
nd that witnesses therefore are scar 7 
fair sample of the population A 
:ui, B L R F r, 4S2 (1S‘« 
Ve also Marshall R- 1*6 18’ 

(6) Mndhoo yoodun \ Soarvt 
Moo I A 441 (1849) andseeobsena 
ions in n ue v Siindidaonita Chend^*" 

I Moo I A 187 188 (1867) A 
a f?ir Ohaiidea 3 B I— R F 
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must be discarded ; and it is most manifest tliat, however fallible such evidence 
maj be, however carefully to be watched, justice never can be administered 
m the most important causes withont recourse to it ”(1) “ The ordinary 
legal and reasonable presumptions of fact must not be lost sight of in the trial 
of Indian cases, howea cr untrustworthy much of the evidence submitted to 
the^e Courts may commonl} be , that is, due weight must bo given to evidence 
there as el«ewberc , and that evidence m a particidar case must not be rejected 
from a general distrust of Native testimony, nor perjurj' widely imputed with- 
out some gra\e grounds to support the imputation Such a rejection, if sanc- 
tioned, would a irtually submit the decision of the tights of others to the sus- 
picion(2), and not to the deUheratc judgment of their appointed Judges, nor 
mu«t an entire historj be thrown aside, because the evidence of sortie of the 
witnesses is mcreditable or untmstworthj ”(3) Evidence of witnesses though 
not independent, hut not shaken m cross examination and accepted by the 
Judge who heard them and saw their demeanour should not be rejected on 
mere suspicion uhere the storv itself as told bj them is not improbable (4) 
The whole CMdence is not to be rejected because part is false The maxim 
" Falsiis IK WHO falsus tn omnibus must be applied m this countrj with great 
discretion(5) , for it not uncommonly happens in this country that falsehood 
and fabrication are emplojed to support a just cause (6) In the words of 
the Calcutta High Court ‘ The Court will bear m mind that the use of fabri- 
cated written caidence bj a part), however clearlj established, does not re- 


under the name of a presumption Forgery or fraud m some material part of 
the eaidence if it is suown to be the contrivance of a party to the proceedings, 
may afford a fair presumption against the whole of the evidence adduced by 
that partv, or at least against such portion of that eaidcnce as tends to the 


(1) Dunvaree Lai v Moharaiah Hel 
nara\» 7 Moo I A 167 (ISsS) 4 W R 
P C 128 

(21 Suspicion IS not to be substituted 
for CMdence see Sreeman Chnnder v 
Coral Chundcr 11 Moo I A 28 (1866) 
Fac Bur V Fatirn(/(fiii Wahomed 9 B 
L R 458 (1871) Afl/i Chandra v Shib 
ehandra Bhadurt 6 B L R SOI (1870) 
Ofp/'crfj ^ Mahabir Pershad 10 1 A 
30 (188’) R V Ram Saran 8 A 315 
(18S51 and cases cited next note 

(31 Ramamam AmmaJ \ Kalanihai 
Natchcar 14 Moo 1 A 354 355 (1871) 
cited in Hjiimonfmo v 5i:i:rerory of Stale 
25 B 29S (1900) and see fftlknslo Deb 
\ Bir Clandro 3 B L R P C 13 
(18691 s c 12 W R P C 21 

(4l Magbiilan v Ahmad Hiuiiin 8 C 
\\ N 241 (1903) s c 26 A 108 116 
In t1 IS case it was also held that tfae 
description of a witness m the head ng of 
a del Mt on taken d wn m Court >s no part 
of the CMdence piien hy the witness on 
solemn affirmation s c 6 Bom. L R 
233 

(51 Sec ol servitions in Norton 
cited in 25 B 297 (1900) 

(6) Ranee Suriioniojec t t/<iharo;oA 
Sutfeesehtinder 10 Moo I A 149 ISO 


(1864) Hue V Sundiilaonitta C/iattd 
ranee 11 Moo I A 183 (1867) 7 W R 
PC 13 [‘In a native case it is not 
uncommon to find a true case placed on 
a false foundation and supported m part 
by false evidence and it is not 

always a safe conclusion that a case is 
false and dishonest m which such falsities 
are found] Sevia;i fveya v Chitina 
A'ajano 10 Moo I A 161-163 (1864) 
[If a party put in evidence in support of 
hia title documents prove i to be forged 
but the other e\ idence adduced b\ him is 
not impeacherl the Court m rejecting the 
fre^ed documents will take the unimpeach 
ed CMdence into considerition and if 
satisfied adjudicate thereon ] Falfabhira 
I tier V P'enlataro i fTaicbeii 7 B L R 
142 143 (l«'l) Cortboolla haecc v 

Gooroodos Poi 2 \\ R Act \ 99 
(1865) Bengal Indigo Co v Tannee 
fershad Chose 3 \\ R Act X 149 

(1865) Knlioo Mahomed \ Hurdeb Doss, 
19 W R 107 (18*3) See also Koonjo 
Peharee \ Pay Molbooranalh I \\ R, 
IS5 (1864) in which case it was held that 
the Julies should not ha\e dismissed the 
whole claim on the ground that great part 
of plaintiff « claim being shown to be 
untrue none of it could be reliable 
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same conclusion with the fabricated evidence It may, perhaps, also have 
the further effect of gaimng a more ready admission for the evidence of his 
opponent But the presumption should not be pressed too far, especially m 
this country, where it happens, not tmcommonJy that, falsehood and fabnca* 
tion are employed to support a just cause ”(1) If a part of the evidence of 
a witness is disbehevcd, other evidence coming from the same quarter must 
be viewed wanly , but that does not exonerate the Court from weighing what- 
ever eMdence has actually been tendered and the mode m which it has been 
met (2) In Meet Vsdoolah v Beely Imatnam{Z) Baron Parke said — “ There 
are some other facts which are established beyond all possibihty of doubt , and 
there is no better entenon of the truth, no safer rule for investigating cases 
of conflicting evidence, where perjury and fraud must exist on the one side 
or the other, than to consider what facts are beyond dispute, and to examine 
which of the two cases best accords with these facts, according to the ordinary 
course of human affairs and the usual habits of life ” And in another case 
the Pnvy Council said “ In examining evidence, ivith a view to test whether 
several witnesses who bear testimony to the same facts are worthy of credit, 
it IS important to see whether they give their evidence m the same words or 
whether they substantially agree, not indeed concurring in all the mmute 
particulars of what passed but with that agreement in substance and that 
variation in unimportant details winch are usually found m witnesses mtend 
mg to speak the truth and not tutored to tell a particular story ”(4) In the 
undermentioned casefS) tie Court observed uith regard to discrepancies in 
evidence as foUowa — “ No doubt it may be contended that if these witnesses 
were tutored ones, care would have been taken to see that tbej should tell 
the same story But care isnotalwajs taken or effectually taken, in such cases 
and discrepancies are not less infirmative of testimony because a greater saga 
city on the part of the witnesses would have avoided them ” 

In short, oral evidence must be considered m conjunction with the docu 
mentary proofs on tho record, and the probabilities ansmg from all the sur 
rounding circumstances of the case , and the only satisfactory mode of dealing 
with a disputed point of fact w to considc -* « « u «?/ 

the evidence, dmect or presumptne, be • 

wluch IS nowhere more necessary than in 
$e is looked upon with so much distrust (6) 

“ The consideration of a case," observed tbeir Lordships m the Privy 
Council m the case of Maharajdlt Jlajendro v Sheopursun ZI%sser{7), rio 
evidence can seldom be satisfactory, unless all the presumptions for and against 
’ .. .1 1 n y _ , / QJ, the course , 

■u or deieure, | 

I per se might i 

more neces 

saty than in the Courts of Justice m this country We cannot shut our eyes 
to the melancholy fact that the average value of oral evudence in this country 


(1) Goriboolla Kasee v Gooroodass 
2 W R Act X 99 (1865) 

(2) Ramesuar Koer v Bharat Fershad 

4 C W N 18 (1899) PC as to dis 
belief \of one statement and setting op 
alternate case see Casperti v KcdernatH 
Sarbadhkart 5 C \V N 858 (1901) 

(3) 1 Stoo I A 19 44 (1836), s c 

5 W R P- C . 26 

(4) Nan<\ Nara n v Hurce Puntu 
Marshalls Rep 436 (1862) [anaJysJs of 
conflicting evidence m a suit setbBg op a 
will) In Harhvund Roy v Kam Copal 


4 C W N 430 (1899) the Pnvy Couflc'l 
speak of small differences quite con 
sistent with the truthfulness of the wi 
nesses who it will be remembered were 
speaking of conversations some 12 or 
years after they took place am* 
marks at p 431 tb „ „ 

(5) R V Kalu Fold 11 Bom H C- « 
146 (1874) 

(6) Rajah Lfcloniind v Miw«' 
Bos! eeroonitta 16 \V R 102 (1 
pgr Dwarkanath Miller J 

(7) 10 Moo I A 4S3 


s. 59.] 
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Is exceedingly low , and altliough in dealing with such evidence we are not to 
start with any presumption of perjury, we cannot possibly take too much care 
to guard against undue credubty There is hardly a case involving a disputed 
question of fact, in which there is not a conflict of testimony , one set of wit- 
nesses swearing point blank to a particular state of facts, the other swearing 
with equal distinctness to a state of facts diametrically opposed to it (1) If 
therefore we were to form our conclusions upon the bate depositions of the 
Witnesses, without reference to the conduct of the parties and the presumptions 
and probabilities legitimately arising from the record, all hope of success in 
disco\ ering the truth rau«t be at an end ”(2) 

In the ca’!e last mentioned the same learned Judge observed as follows(3) — 
“ It IS a truth confirmed b^ all experience, that in the great majontj of 
cases fraud is not capable of being established by positive and express proofs 
It Is by its % er}’ nature "eeret in ita ino\ cments and if those whose duty it is to 
investigate questions of fraud were to insist upon direct proof in every case, 
the ends of justice would he constantly, if not invariably, defeated We do not 
mean to say that fraud can he establishcil by mj less proof or by any different 
kind of proof from that which is reqmreil to establish any other disputed ques 
tion of fact, or that circumstances of mere suspicion which lead to no certain 
result should be taken as sufficient proof of fraud, or that fraud should be pre- 
' ” ase but what we mean to say is that m the 

caidence is our only resource m dealing with 
^ ndence is sufficient to o\ercomc the natural 

presumption of honcstv and fair dealing and to satisfy a reasonable mind of the 
existence of fraud bv raising a counter-presumption, there is no reason what- 
ever why We should not act upon it 

If a Judge in dcahng with a question of fact forms his conclusion upon a 
portion of the evidence before him, excluding the other portion under an erro 
neous impression that it is not legal exidence but conjecture, there can be no 
doubt that the investigation is erroneous m law, and that the error thus corn- 


law in the investigation of the case which goes to Mtiate his whole decision on 
the merits ” 

59. All facts, except the contents of documents, may be/proof of 
proved by oral eMdence levidence***^^ 

Principle. — See Introduction, ante I 

B 3 (“Fact’ ) & 3 ( OraI«ti<feRee ) I 

8 3 (“ Hocuncnt ’ ) es 61 — QQ (Proof o/ content of document’) ’ 


COMMENTARY 


The distinction between primarj and secondjirv eMdence in the Act 
applies to documents onlv All other facts niav be proved by ora! eMdence facts by oral 
evidence 


(1) In some cases effect can be gi^en to 
tesumony without discrediting witnesses 
who have given opposing testimony See 
Mothoor IfofiHH V Bank of Bengal 1 C 
L R 514 tin which case u was argued 
that It was impossible to find m favour 
of plaintiff without impeaching the honesty 


and veracity of two European gentlemen 
of position the sccrelarv and manager of 
the Bengal Bank respeetivel)] 

(’l Mollura Pandey v Rant Rucha 3 
BLR A C J 112 (1869) fer M tter 

(3) }b p no 
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See Introduction, anle where this section is discussed It is not very happi 
worded Contents of doeamente may be proved by oral evidence under certai 
circumstances , that is to say when such evidence of their contents is admi 
Bible as secondary evidence (1) Where a fact may be proved by oral evident 
it IS not necessary that the statement of the witness should be oral An 
method of communicating thought which the circumstances of the case or tl 
physical condition of the witness demand may, m the discretion of the Coun 
be employed Thus a deaf mute maj testify by signs, by writing or throng 
an interpreter So where a dymg woman conscious, but without power c 
articulation was asked whether the defendant was her assailant and if so t 
squeeze the hand of the questioner the question and the fact of her affirmativ 
pressure were held admissible m evidence (2) 


Oral e\i . 60. Oral evidence in all cases whatever, be direct 

dencemust . 

be direct ftnat IS to Say . 

if it refers to a fact which could be seen, it must be tin 
evidence of a witness who says he sa^ it , 

if it refers to a fact which could be heard, it must be tli( 
evidence of a witness who saj s he heard it , 


if it refers to a fact which could be pprcei\ed by any other 
sense or in any other manner, it must be the evidence of a wit- 
ness who savs he perceived it by that sense or in that manner, (3) 
if it refers to an opinion or to the grounds on which that 
opinion is held, it must be the c\idence of the person who holds 
that opinion on those grounds(4) 

Proa ided that the opinions of experts expressed in any 
treatise commonly offered for sale, and the ground"* on which 
such opinions are held may be proaed by tlie production of such 
I treatises if the author is dead or cannot be found, or has become 
[ mcapable of gi\ mg ca idence, or cannot be called as a witness 
I without an amount of delai or expense which the Court regards 
las unreasonable 

Provided also tliafc, if oral evidence refers to the existence 
or conditions of any material thing other than a document, the 
^oiirt ma\ , if it thinks fit, require the production of such 
naterial tiling for its inspection 

Principle — This is the be'*t evidence Derivative or second hand evi 
lence is excluded owing to its infirmity as compared %vith its original source IJ; 
>ee Introduction atile and Notes jwst 

.B( Oraleiiclenci ) , ss 45 51 (Opi onw^enreleianl) 

3 ( Fad ) 


51 (Grounds of op n on) 


(1) Norton Ev 239 see s 63 c! (S) 
post 

(2) Best Ev p 109 see R v Abdullah 
7 A 385 (F B ) (1885) cjted at p 318 
note 1 a tie 

(3) See Ash tosh Das v R 23 Cr I, 
J 280 


(4) Oriental Government 

V Larostnha Chan 25 M 20S 201 
(1901) - . r 

(5) Best Ev f 402 ei W W/ 
Ev § 567 et seq Powell Ev 9tli 
305 and see Notes post 
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e 3(“rnJ«nce) s. AS {Optnxons of txptrta ) 

3 3 (“Court”) "■ 165 (Jwfye’a power to put queation or 

B 3 (‘•I> 0 CKrn«»iJ”) order production) 

Steph Introd, ICl— 163. 170 , and pa«sim Steph Big. Art 14. pp 173—176, 
Ta^lo^.Ev,§§567— 606. Field, Ft, 6th Etl, 224, 22>. 123, 124, Beat, Ev.§ 492 «l«<g 
and pp 444 — tSS , Powell. Ev , 0th Ed , 305 , ^ViHs.Ev, Inde'C, tub iw ‘ Hoanay ’ , 
^orton Ev.23, 174,237, 23S, MarLbj.Ev. 62. 53, 19, Wigmore.Ev, §§ 1361-1363, 
lnde\ «t(6 iw ‘ Hearsay ’ 


COMMENTARY 

This section enacts the general rule against the admission of hearsay. Rule 
“ Hearsay et idence has been defined to be, and in its legal sense denotes, ‘ all ulaKav 
the evidence which does not derive its value solely from the credit given to the 
witness himself, but which rests also m part on the veracitv and competence 
of some other person ’{!) Another definition is ‘ the evidence not of what 
the witness knows himself but of what he has heard from others ’ It has also 
been defined as ‘ A statement made bv a witness of what has been said and 
declared out of Court by a person not a party to the suit ’ Bentham’s defini- 
tion IS ‘ The supposed oral testimony transmitted through oral supposed 
orally delivered evidence of a suprosed cxtrajudicially narrating witness judi- 
culh delii ered tiid loce by the judicially deposing witness ' It must be borne 
in mind that the term ‘ hearsay ’ is not only used with reference to what is 
done or written, but also to what is spoken The general rule, with regard 
to hearsay endence is. that it is not admissible, and within the scope of thw 
rule are included all statements, oral or written the probative force of which 
depends either whollv oc m part on the credit of an unexamined person, not- 
withstanding that such statements may possess an independent evidentiary 
value dein ed from the circumstances under which they were made and also 
where no better evidence of the facts slated is to be obtained Tlie fact, there- 
fore that a statement was made by a person not called as a witness, and the 
fact that a statement is contained in am book, document, or record whatever, 
proof of which IS not admissible on other grounds, are respectively deemed to 
be irrelevant to the truth of the matter stated ”(2) This is the general rule, 
but there arc seseral exceptions to it as will be seen from a consideration of 
sections 32, 33, ante The late Mr Justice Stephen asserted that tlie phrase 
‘ hearsas is no e\ idence ’ had many meanings its common and most important 
meaning, he said, might be expressed by saying that the connection between 
esents and reports that they have happened is generally so remote that it is 
expedient to regard the existence of the reports a<5 irrelevant to tlie concurrence 
of the esents except in certain cases Anotlicr meaning is that it expresses 
the bame thing from a different point of view, and is subject to no exceptions 
whatever It asserts that, whateser mas be the relation of a fact to be prosed 
to the fact in issue it must, if prosed by oral evidence, be jiroved b\ direct ci i 
dence , cy , if it were to be proved that A, who died 50 years ago, said that he 
had heard from his father, B, who died 100 years ago that A s grandfather C, 
had told D that D, C s elder brother, died without issue, A’s statement must 
be prosed b\ some one who, with his own ears heard him make it If (as in 
the case of slander) the speaking of the words was the %er\ point m issue, 
they must be proved in exactly the same was , i c the fact of their utterance 
by the defendant must be deposed to bt some person hearing them used. 
Evidence given as to character or general opinion is not an exception to this 
rule, for, wlien a man swears that another has a good character, he means that 


(1) Tailor Ev 5 570 As ta the century hearsay statements were constantly 

historj of the Rule see \Vi?more Ev , rcceiv^ 

i 1364 Down to the middle of the 17th (2) Ijw Times p 4 May 2nd, 1896 
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See Introduction ante where this section is discussed. It is not veiy happ 
worded Contents of documents may he proved by oral evidence under certs 
circumstances that is to say when such evidence of their contents is adta 
Bible as secondary evndence (1) Where a fact may be proved by oral evidei 
it IS not necessary that the statement of the witness should be oral A 
method of commimicating thought which the circumstances of the case or t 
physical condition of the witness demand may in the discretion of the Cou 
be employed Thus a deaf mnte may testify by signs by writing or throu 
an interpreter So where a dymg woman conscious but without power 
articulation was asted whether the defendant was her assailant and if so 
squeeze the hand of the questioner the question and the fact of her affirmati 
pressure were held admissible m evidence (2) 


Oral CM 60. Oral evidence in all cases whatever, be direct 

deuce must a? , , 

be direct I tiiau IS tO Say 


if it refers to a fact which could be seen, it must be tl 
evidence of a witness who says he satv it , 


if it refers to a fact which could be heard, it must be tt 
evidence of a witness who saj s he heard it , 

if it refers to a fact Tvhich could be percened by any othe 
sense or in anv other manner it must be the evidence of a wit 
ness who savs he perceived it by that sense or in that manner, (3 
if it refers to an opinion or to the grounds on which tha 
opinion 13 held, it must be fie evidence of the person who hold 
that opinion on those grounds(4) 

Provided that the opinions of experts expressed m anj 
treatise commonly offered for sale and the grounds on wind 
such opinions are held may be proved b} tlie production of eucl 
treatises if the author is dead or cannot be found, or has become 
incapable of giving evidence or cannot be called as a witness 
without an amount of dclav or expense which the Court regards 
las unreasonable 


Provided also that, if oral evidence refers to the existence 
>r conditions of any material thing other than a document the 
loiirt ma\, if it thinks fit require the production of suet 
laterial tiling for its inspection 

Principle — This w the best evideuce Derivative or secondhand eu 
lence is excluded owing to its infirmity as compared with its original source (o/ 
lec Introduction ante and Notes post 


3 ( Oral a rfence ) 
S ( Fad ) 


1 45—51 (Op onuhenreleiant) 
51 (Gounjfofop on) 


I (1) Norton Ev 239 w s 63 cl (5) 

^ (2) Best Ev p 109 see F v Abduilal 
7 A 385 CF B) (1885) ctedatp 318 
note I a (e 

(3) See Ash tosh Das v R 23 Cr L 
J 2<*<J 


(4) Or ental Government &e 
V Naras ha Char 25 M 


(1901) 

(5) Best 

Ev I S67 
305 and se 


Ev S 402 et seq 
ei seq Powell Ev 
■ Notes post 


Company 
208 207 

Taylor 
9th Ei 
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e 3(“Eniienee) s, i5 (Opinions of experts) 

s 3 (“Court.”) 16S (Judge's poicer lo pul question or 

s 3 (“Document’) order production ) 

Steph Introd , ICl— 163, 170, and jwMiin Steph Dig , Art 14, pp 17J— 170 , 
Ta\lor Ev,§| 067—606. Field Ev , 6th El . 224, 22'?, 123 124, Best, Ev,§ 492 <laeg 
and pp 444 — loS , Powell Ev , 9th Ed, 305, Wills, Ev, Index, sub voe Hearsay’, 
Norton, Ev , 28, 174, 237, 233 , JIarkby, Ev, 52, 53 19, Wigmore, Ev, §§ 1361—1363, 
Index sh 6 toe ‘Hearsay’ 


COMMENTARY 

This section enacts the general rule against the arltnission of hearsay. Hule 
“ Hear«a\ eaidence has been defined to be, and in its legal sense denotes, ‘ all hearsay 
the e\ tdence 'tvhich does not derive its value solely from the credit given to the 
witness himself, but which rests aloo in part on the \eracitv and competence 
of some other person ’(1) Another definition is ‘ the evidence not of what 
the witness knows himself but of wbat he has heard from others ’ It has also 
been defined as ‘ A statement made bv a witness of what has been said and 
declared out of Court by a person not a party to the suit ’ Bentham’s defini- 
tion IS ‘ The supposed oral testimonv transmitted through oral supposed 
oralh delivered ea3dence of a supposed e’Ctrajudicially narrating mtness judi 
cialh deh\ered tiid locc by the judicially deposing witness ’ It must be borne 
in nund that the term ‘ hearsay ’ is not only used with reference to what is 
done or written, but also to wliat is spoken The general rule, with regard 
to hearsay evidence is, that it is not admissible, and within the scope of this 
rule are included all statements, oral or wntten the probative force of which 
depends either wholly or m part on the credit of an unexamined person not 
withstanding that such statements may nossess an independent evidentiary 
aalue detixed from the circumstances under which they were made and also 
where no better evidence of the facts stated is to be obtained The fact there- 
fore that a statement was made by a person not called as a witness, and the 
fact that a statement is contained in any book, document or record whatever, 
roof of which is not admissible on other grounds are respectiveh deemed to 
e irrelesant to the truth of the matter stateil ’(2) This is the general rule, 
but there are several exceptions to it as will be seen from a consideration of 
sections 32 33, ante The late Mr Justice Stephen asserted that the phrase 
‘ hearsay is no evidence ’ had many meanings its common and most important 
meinmg he ■said might be expressed by saying that the connection between 
events and reports that they have happened is generally so remote that it is 
expedient to regard the existence of tht reports as irrelevant to the concurrence 
of the events except m certain cases Another meaning is that it expresses 
the same thing from a diflerent point of view and is subject to no exceptions 
whatever It asserts that whatever may be the relation of a fact to be proved 
to the fact in issue, it must, if proved by oral evidence be proved bv direct cm 
dence , cjf , if it were to be prov ed that A who died 50 years ago said that he 
had heard from his father, B, who died 100 years ago that A s grandfather C, 
had told B that D, C s elder brother, died without issue A s statement must 
be proved bv some one who with liis own ears heard him make it If (as in 
the case of slander) the speaking of the words was the verv point m issue, 
they must be proved m exactly the same wav t« t: 
by the defendant must be deposed to by some jwi 
Evidence given as to character or general opinion is 
rule for, when a man swears that another his a good 


(1) Tailor Ev f S70 As to the century hea 
historj of the Rule see Wtgmore Ev received 

$ 1364 Down to the middle of the 17th (2) law 



V stalemcflts constantly 
ires pA ifay 2nd 1896 



He Has Heard manj people speak well of him, thougH He does not particularly 
recollect what people, or recollect all that they said 

The grounds for the exclusion of hearsay evidence are these “ (a) the 
irresponsibdity of the onginal declarants, for the evidence is not given on oath 
or under personal responsibihty , (t) it cannot be tested by cross examination , 
(c) it supposes some better testimony and its reception encourages the sub* 
Btitution of Weaker for stronger proofs; {d) its tendency to protract legal in 
vestigations to an embarrassing and dangerous length , {c) its mtnnsic weak 
uess , (/) its incompetency to satisfy the mind as to the existence of the fact, 
for truth depreciates in the process of repetition ‘ It is matter of common 
experience that statements in common convemation are made so lightly and are 
60 liable to be misunderstood or misrepresented that they cannot be depended 
upon for any important purpose unless they are made under special circum 
stances ’(1) , and {g) the opportimibes for fraud its adnussion would open ’ (2) 
A statement which “ if made by a witness” would be perfectly rele^ant is, 
when so made, excluded because it is wanting in the sanction and the tests 
which apply to sworn testimony and admitted only when m respect of the 
persons making it or of the circumstances under which it was made, there is 
some security for its accuracy, which countervails the absence of those safe 
guards (3) The exceptional cases m which such statements are admitted are 
dealt TOth in ss 17 39, ante (4) Oral or written statements made by persons 
not called as witnesses, are generally speaking, and subject to the exceptions 
mentioned, not receivable to pro\e the truth of the matters stated that is 
such a statement is inadmissible as hearsay when it is ofiered as proof of its 
own truth But statements by non witnesses may be original evidence, and 
as such admissible, that is, where the making of the statement and not its 
accuracy is the matcnal point (5) The test whether a statement belongs to 
one class or the other is the purpose for which it is tendered 


(}) Steph Introd ISl 

(2) Law Times p 4 May 2nd 1896 
See Steph Dig pp 173 — 176 Powell Ev 
9th Ed 30S Phipson Ev Sth Ed 206 — 
212 Best Ev § 494 p 444 el seq 
where the principle of the hearsay rule is 
discussed Gresley Ev 304 Phillips 
Ev 142 

(3) Phipson Ev Sth Ed 208 War 
ton Ev 170—176 Best Ev SS 492— 
495 Steph Dig Art 14 & Note >iii 
Taylor Ev !S 567—606 Powell Ev 
9tb Ed 305 Phillips Ev , 143 , Doe d 
jyrighi v Tatham 7 A &. E 313 408 

(4) See notes to these sections ss 17 — 
31 (admissions and confessions) 32 — 33 
(statements by persons who cannot be 
called as witnesses) 34 — 38 (statements 
made under special circumstances) To 
these may be added statements made m 
the presence of a party ■See s 8 

(5) Eg statements which are part of 
ihe res gesta -whether as actually con 
stitoting a fact in issue (eg a libel) or 

''~acctn^®*'>'‘"5 one (ss 5 8) statements 
amoui^g 'o acts of ownership as leases 
licenses grants (s 13) statements 
which cn^borate or contradict the testi 
'SS is; ISS) 
Enqu nes ma^ and answers received 
from p-iTties ^^emselves not called) 
tendered lo the reasonable 

search for a lost dV""”'”* absent 


person are admissible (3? v Bra\niret 
I E & E SJ Wiatt V Beieman 7 C & 
P 586 see notes to $ 33 In some 

cases what is called a Aerbat fact ( There 
IS a category of cases in which a mans 
nords ata his gets sometimes indeed the 
most important acts of his life ffr Erie 
J Shilling V Acetdenlal Death Co post) 
mai be admissible as original evidence 
although the particiifari of it may be es 
eluded as hearsay eg the fact that a 
person made a communication to another 
in consequence of which an act was done 
(E v jytlkins 4 Cox 92 E v liotn- 
Tight 13 Co* 171) or consulted him on 
a given subject (Shilling v Aeci(Jenlal 
Death Co 4 Jur N S 244) see s 
and Cunningham Ev 94 or complained 
of an injury (see s 8 tllusis (/) (*) 
this case however according to 
law the particulars are receivable or 
a dispute pnor to the publication of a 
libel (s 9 illust (b) see Phipson Ev 
Sth Ed 207 Hearsay m its legal sense 
IS confined to that land of e^dnice 
(whether spoken or written) which does 
not derive its credibility solely from tbe 
credit due to the witness himself but rests 
also in part on the veracity and competency 
of some other person from whom the 
witness may have received his information 
Phillips Ev 143 
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The intention of this section is to take care that whatever is offered as 
evidence shall it«elf sustain the character of evidence It mast be immediate 
It may not be mediate or deli\ ered through a medium second hand, or to use 
the technical expression heanay (1) A who saw, heard, dc , must be pro 
duced The fact cannot be proved through the medium of B \vho did not 
himself see, hear, dc , but is prepared to sucar that A fold him he had seen, 
heard, <!Lc So with respect to the fourth case opinion evidence, when such is 
admissible This section necessitates the production of the witness i\ho holds 
the opinion , it excludes the e^^dence of anv witness who can mcrclv say that he 
has heard another express such an opinion It is adimssiblc evidence for a 
living witness to state his opimon on the existence of a familj custom and to 


But it must he the expression of independent opinion base d on hearsav and not 
mere repetition of hearsaj (2) The same rule of excluding hearsay — second 
hand, or mediate — evidence prevails with regard to circumstantial evidence 
as to direct evidence Circumstantial evidence must be established bj direct 
evidence within the meaning of this section, nanielj bj witnesses who them 
selves saw, i.c , the facts to which they depose and which are the material for 
inference respecting the existence of the fact in issue (3) This section pro 
Tides that when it (i e , the oral evidence) refers to a fact which could be seen, 
it (i e , the oral evidence) must be the evidence of a vntness who sajs he saw 
it This last ‘ it ’ IS somewhat indefinite but 1 think that this it has refer 
ence to the fact previously spoken of , and I think the fact previously spoken 
of 18 the fact deposed to, and therefore not always the fact which it is ultimately 
intended to prove In other words, I do not think it was intended bv this 
section to exclude circumstantial evidence of things which could be seen, 
heard, and felt, though the wording of the section is undoubtedly ambiguous, 
and at first «ight might appear to have that meaning ’ (4) In the undermen* 
tioned case(5) the Pnvy Council held that the evidence of certain witnesses 
was hearsay and, to use the language of the Evidence Act, not relevant, and 
should be disregarded Where evidence such as hearsaj is improperly ad 
nutted, the question for the Judicial Committee is whether, rejecting that 
evidence, enough remains to support the finding (6) 

The admissions of a peraon whose position in relation to property in suit 
it 18 necessary for one party to prove against another are in the nature of 


(1) In his fiotes on this Act Markby 
J says that the Arst four paragraphs of 
this section bate been supposed to have 
been intenefed to exclude that had of 
evidence which is called hearsay but that 
for the reason he states it is difficult to 
believe this and moreoter hearsay would 
not be excluded by Ihe language here used 
For statements are facts and are so treated 
m ss 17 29 fassi i If therefore a 
witness had been told something by B 
and A v ere asked what B had told him the 
ev dence of A would refer to a fact wb ch 
would be heard and A is a witness who 
says he heard it this section would there- 
fore not exclude it He states that the fol 
lowing universally recognised rule has been 
in fact omitted from the Act, — No 
statement as to the existence or non 
existence of a fact which is being enquired 
into made otherwise than by a witness 
whilst under examination in Court can be 


used as evidence Markby Ev 52 S3 

19 

(2) Garnradhit/oja Prosad v Snperun 
oWaa;« FrasaJ SS A ST SI SZ (,1900) 

(3) Norton Ev 240 The proof of the 
circumstances themselves must le direct 
That IS the c rcumstances cannot be proved 
by bearsay Thus if the circumstance 
offered in evidence is the correspondence 
of the prisoners shoes with certa n marks 
in mud or snow the party who has made 
comparison and measurement must himself 
be called not a third party who heard 
from the measurer of the corre'pondenee. 
Ib 82 

(4) Neel Konto v Juggobondho Chose, 
12 B L R App 18 19 (1874) per 
Markb) J 

(5) Lata Nara n v Lola Ramanui 2 C 
W N 193 (1897) 

(6) Uohvr Singh v Churiba 6 B L. 
R 495 (1870) 
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Hearsay m 
cross-exa- 
minatiOQ 


Provisos 


onginal cMdence and not hearsav ' ' ' 

cited as a witness (1) For the 

not applv to those declarations t , 

which he himself has made Hearsay evidence amounting to evidence of 
general repute is admissible for the purpose of proceedings under Chapter 
VIII of the Criminal Procedure Code (2) Under the provisions of section 165, 
post, the Judge maj, in order to discover or to obtain proper proof of relevant 
facts, ask anj question he pleases, m any form, at any tune of any witness, 
or of parties about anv facts relevant or irrelev ant 


The evidence offered m a Court of Justice is of two kinds (o) substantive 
evidence or evidence of facts necessary and relev ant to the determmation of 
the issue , and (6) evidence of facts affecting the trustworthiness of the media 
b} which the former evidence is presented to the Court, namelv, evidence 
touching the credibilitj of the witnesses examined This credibility is the 
subject of cross examination Hearsay is alwajs inadmissible as substantive 
evidence whether that evidence be elicited in examination or cross examin 
ation But hearsa) may be admissible in cross examination m so far as it 
touches the question of the credibility of the vntness exammed(3) ‘ The 
rule against hearsa} applies m strictness to the proof of the relevant lacts in 
the course of cross examination just as much as to their proof by examination 
in chief, that is to say a partv is not entitled to prove his case merely bv elicit 
ing from his opponent s witness m cross examination not his own knowledge 
on the subject, but what he has heard others say about it, but not verified for 
himself The application of the rule is however, obscured by the fact that the 
opponent is entitled to test the witness’s own conduct an^ consistencv and 
for that purpose to interrogate him as to statements made to him by other 
persons so that the party by whom the witness was called is not entitled to 
exclude the question but only to comment to the jury on the effect and value 
of the wntness s answer Similar considerations appl) with ev en greater force 
to the witness s admissions in cross examination of his own prevnous state 
ments about the relevant facts (4) 

The first proviso which makes an exception to the general rule analogow 
to the exceptions made in section 32 should be read with section 45, ante, and 
18 an alteration of the rule of English law, which does not admit this evidence (5) 
The treatise m order to be admissible, must be one commonly offered for sale, 
and the author of it must be not producible withm the meaning of the section 
Strictlj the burden of proving these facts will be upon the person who desires 
to give such treatise in evidence (6) Section 45, ante, refers to the evidence 
of living witnesses given in Court This section makes scientific treatises and 
the like commonlj offered for sale, evidence, if the author be dead, or under 
any of the circumstances sjpecified in section 32, which render his production 
impossible or impracticable The Court has thus referred to Taylor s 
Junsprudence (7) In a case in the Madras High Court it was held tha 
under this section the Court could consider and act upon the opinions of experts 
(as contained in treatises), when dealing with the question whether a cui 
could hav e been begotten at a certain date (8) 


(1) Ah Moidtn v Elaioehamdathil 5 
M 239 (1882) 

(2) R ' Raoji Foolchand 6 Bom. L R 
34 (1503) 

(3) SRC Canourt Loll v R \6 C 210 

211 215 iM839) This case is however 
no authorit^ the contention that such 
evidence (he^say) is admissible in cross 
examination under the provisions 

of s 146 post v^Field E> 381, Ib, 6th 
Ed 224 \ 

(4) Wills, Ev 2V Ed, 146, 147, w 


Notes to s 137 post . 

(5) Field Ev 6th Ed 224 2-5 

Norton Ev 200 accord ng to £"8"’" 

Law scientific treatises are no evideo 
whether tne author be producible or no 
Coll cr \ Stmpson S C i F 74 

(6) S 104 Post .j 

(7) Hal>m v R 12 C L R «« ®;' 
88 (1882) followed in Hurry Churn 

R 10 C 140 142 (1883) 

(8) John Howe v Charlotte Hove 38 
M 466 (1915) 
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In regard to foreign law, section 38, ante, makes certain books admissible 
which would not be probably regarded as treatises under this section And it 
would be difficult to say that under the nords of section 57 any books on science 
or art could not be consulted by the Judge without any restriction as to whether 
any person could be called or not (1) In respect of the second proviso it has 
alreadj been observed(2) that the production of a chattel is not primary evi 
dence of it A witness may, therefore, without infringing the rule relating to 
direct evidence, give e\idence ivith reference to the existence or condition of 
any material thing other than a document, without that material thing being 
produced m Court This proviso howeier, permits the Court, if it thinks fit, 
to require the production of such material thing for its inspection Under 
section 165 also the Judge maj, in order to discover or to obtain proper proof 
of rele%ant facts direct the production of any document or thine 

(1) Markby Ev, 53 (2) v ante j) 48S 



- tLT'nJTUS 
-tLTS 

reference to the haDclwntm;? to the «<*al to the s*ainps('^) the 


n> S 3 ante Dm? Ev { 123 
(2 y h and Te^t Et p 13 wfcere 
It M »UK«eifed jbat tbe defin t on of 
d-JCHTienf nt jjb{ trith advanla^e 6« 
narrowed in cefta n ifl*tancM to the s cgle 
case of wr ting as a rneans of cxwve^ og 
thought Sff also >6 I 215 rf teq as 
to the d tference > etween actual and 
ajmhol cal represcfitat ons eg betwea 
wr t nj-s an 1 moJels or drawings 
fl) V ante pp 10+— 110 
f4) » ante s S7 and pp 11^—114 
fS) Beat Tv p 109 
(Cy lb I 216 

(7) pest Ev $ 60 The force of 
wr tien proofs cons tts in th » that men 
have agreed together to preserre by wr ting 
the recollect on of Ih nga past and of 
wh ch they were dea rous to establ sh the 
remetn ranee either as rules for thetr 


guidance or to tare tkereia a 
of the truih of srfca they wr*e. 
cited ij 5 21 and tee obfersat3r->s ot 
Best. C / lo Stretber r Bsrr S 
lal 

(8) Per Best. C. J ta Si^f^ \ 
Barr Supra, eT>eoalle oar tits t« SSI'S 
to be the case »a this eouctry rrr ** '® 
tb s the remarlcs of the Jnd cial Coaa 

m the caces cited in latrodncti*” t® 
Chapter r\ 

(9) £t,„trwre Lai v J/a*<ra -i 
naran 7 Moo I A I'e (ISSS) 

Ee p 6S fio/r the aoAor saxs 

years a^o the author discovered a f®^*^ 
in a ease wh ch came before b m i® a'pest* 
by evarnm ng the stamp 


conveTMt* 

purport ng to have been executed to ISIS 
was engrossed on a stamp-paper^ 
the Roj-al Amss of Engliad i 


pnlh \ 
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the paper, the alleged habits of him who is said to have written it(l), and by 
a companson of the circumstance indicated by the document with those which 
arc proved to have actuallj existed at the date of its execution Document try 
evidence is especiallj valuable where there is a conflict of oral testimony, as a 
guide to show on which side tlie truth lies (2) Obviously the value of such 
evidence might he destroved if the rule whch required that the best cvideuce 
shall be gi\ en did not necessitate the production of the document itself or an 
accounting for its absence to the satisfaction of the Judge (3) “ One single 
principle runs through all the propositions relating to documentary evidence 
It is tliat the V erj object for which writing is used is to perpetuate the memory 
of what IS written down and so to furnish permanent proof of it In order tiiat 
full effect maj be given to this, two things are nec-»ssary, namely, that the 
document itself should, whenever it is possible be put before the Judge for his 
inspection(4) and that if it purports to be a final settlement of a previous nego 
tiatinn as in the cs'se of a written contract, ifc shall be treated as final and 
shall not be v aned bj word of mouth (5) If the first of these rules were not 
ob'erved the benefit of writing would be lost There is no use in writing a 
thing down unless the writing is read If the second rule were not observed 
people would never know when a question was settled as they would be able 
to phv fast and loose with their writings ’ (6) The Act therefore requires that 
documents must be proved primary evndencc (that is the document itself 
produced for the inspection of the Court)(7) except m certain cases specifically 
mentioned by the Act (8) It is primanlv for the trial Court to decide whether 
' ’ . f u , . * , * . ' — 1 jjje appellate 

( ' • j 1 ■ ' • » of a lost deed 

« ' ' 1 ( • , I her the general 


and a crown above This paper was not 
manufactured tdl 18S9 when ller Majesty 
assumed the Government of Inlia The 
paper in use previouslj bore the arms oS 
the East India Company with the letters 
1 

The forger had parti) erased the let 
EC 

ters \ R and the Crown but the minute 
device on the arms and the difference of 
the motto wholly escaped him The author 
has also more than once detected forgeries 
by the presence or absence of the dis 
tingu sbiog mark impressed on stamps 
issued before the mutiny lec Act \IX of 
18a8 It would be very easy to mark all 
stamp paper with the date of issue by 
means of an instrument such as is used 
to mark ra Iway tickets and the author 
1$ convinced that this simple contrivance 
would do mud to stop forgery b> faci 
litatmg detection In a large number of 
forgeries it is necessar) to antedate and 
tl e difficulty of procuring a stamp with a 
suitable date could be increased if stamp 
vendors were made to account more strictly 
for their sales than is at present the 
practice The check of having the 
purchasers name endorsed on the stamp 
IS useless as fictitious names are used 
The author has detected more than one 
stamp vendor having stamp paper ready 
endorsed with such fictitious names Too 
great reliance should not be placed upon 
an apparently ancient document by reason 
W, LE 


of the genuneness of the stamp for as 
above stated it is well known that blank 
stamped papers may be obtained which 
extend for very manj years past 

(1) Bumioree Lai v Maharoiah Met 
HoraiH supra 1S6 157 

(2) V eiiie Inlrod to ch iv 

(J) See s 84 f>ost This rule as applied 
to documents is as old as any part of 
tic Common Law of England Taylor Ev 
§ 396 and coses there cited Best Ev 
p IS The best evidence of which the 
subject IS capable ought to be produced 
or Its absence reasonably accounted for 
or explained before secondan or inferior 
evidence is received Ramalalts/i>ni Ammal 
V Stzanalka Peru nof 14 Moo I A 
388 (1872) if the lest ev dence be kept 
back it raises a suspicion that if produced 
It would falsify the secondary ev idence on 
which the party has rested his case ' 
Sirolher v Barr 5 Bing Ijl 

(4) See s 64 porf 

(5) See ss 91 92 port 

(6) Steph Introd 171 1 2 

(7) S 62 past 

(8) Ss 64—66 post 

(9) Ranes^ar Lai Dhagai \ Ra) 
Kumar Giruar 5 Pat L W 316 4S 
I C 888 as where all reasonable steps 
have been taken to produce the document 
Alai Behary Keora v LaJ Mohan Stngha 
Roy 49 I C 507 and search is fruitless, 
Jiban Kab \Iukher)t v Slanxnala Dassi, 
49 I C i006 


32 
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rule IS that even oral fl<imtss»ons as to the coatents of a document are not 
relevant rmless secondary evidence is admissible (1) In dealing, therefore, 
with documentary evidence, the substantial principles, on which the authenticity 
and value of evidence rest should be observed(2) , thus secondary evidence 
should not be accepted witbont a sufficient reason being given for the non 
production of the ongmal(3) , nor should documents be considered as proved 
because they have not been denied by the opposite side(4) , and the use to 
which it can legitimately be put should be kept m view, — thus a document may 
be relevant to affect a person with knowledge of its contents, whether true 
or false without being relevant to prove the truth of its contents (5) And 
notwithstandmg the general value of documentary evidence regard must be 
had to the habits and customs of the people of this country, and their well 
known propensity to forge any mstnimeut which they might deem necessary 
for their mterest and the extreme facihty with which false evidence can be 
procured from wntnesscs Under such circumstances the probabihty or 
improbabiJity(6) of the transaction forms a most important consideration in 
ascertaimng the truth of any transaction rehed upon (7) The use of fabneated 
written evidence by a party, however clearly established, does not rebel e the 
Court from the duty of examming the whole of the evidence adduced on both 
sides and of decidmg according to the truth of the matters in issue (8) The 
presumption against the parbv using such evidence must not be pressed too far 
especiauy m this country, where it happens not uncommonly, that falsehood 
and fabrication arc employed to support a just cause (9) In addition to 
guarding against fraud care must be taken that the documentary evidence 
IS in itself admissible, lest documents which are not stnctlv evidence o* sU 
should be used to prop up oral evidence too weak to be rehed on (10) 

Documents ate of two kmds pubhc and private Under the former come 
Acts of the Legislature judgments and acts of Courts Proclamations public 
books, and the like They are abo divided into ‘ judicial , and ‘ not judi 
cial , and also mto " writings of record’ and writings not of record (11) 


(1) See notes to s 63 but tb s rule 
will not apply to admtss ons made under 
s 58 ante see Sheikh Ibrel t n v Porvata 
8 Bom H C R 163 [A party s admis 
sion as to the contents of a document not 
made in the plead ags but in a deposi 
tion IS secondary evidence and cannot 
supply the place of the document itself ] 

^2) Romciohihmt Ann ai -e Stuonolha 
Ferunal 14 Moo I A 588 (1872) see 
the jud cial criticisms on the laxity of 
documentary evidence prior to the pass ng 
of this Act in Bunuoree Lall v ifoAo- 
rajah Hetnaran 7 Moo I A 148 168 
(1858) s c. 4 \V R PC 128 Untde 
Rajaha v Pemmasamy Venkatadry 7 Moo 
I A 137 (1858) see p 128 ante The 
provisions of the Act must now however 
be strictly observed Ram Prasad v 
Raghunandan Prasad 7 A 743 (J885) 

(3) Ramalakshtni Ammal v Sivanatha 
14 Moo I A 588 (1872) Ram Copal v 
Gordon Stuart 14 Moo I A 461 (1872) 
s 64 post Syed Abbas v Yadeem Ramy 
3 Moo I A 156 (1843) 

(4) Kirtecbash Moyiec v Ramdkan 
Khoira B L R. F B 658 (1867) 
Reaeoon ssa v Bookoo Chovdlran 12 W 
R 267 268 (1869) (Every document 
must first be started by some proof or 


Other before the person who d sputes that 
document can be considered in any way 
bound by It ] 

(5) Baritdra Aim or Chose v A 
(1909) 37 C 91 

(6) V ante p 113 note (7) R v Hed 

ger 134 Field Ev 6th Ed 42 Sri Raghu 
nadha v Sri Broso 3 I A 175 
miS) B TiA«r*« Cal V AfaWaio' n f 
naran 7 Moo I A 155 156 167 16S 
(1858) 3fiidho Soodun \ Su'C^p 

Ch«,i,r 4 Moo I A 441 (18)9) CT»W 
Naram v Mussamul Raton 22 I A 

24 (1894) Hunehum Bose v Sion nara 
Nath 19 I A 4 (1893) Wise v Sun 
duloontssa Chottdhranee H Woo 1 
187 188 (1867) WwMmu/ Hda" ’ 

Sfussomut Beehun 11 W R 345 ( 

(7) Bunuoree Lot v Maharajah Ht' 
naran 7 Moo I A ISS (1858) 

(8) Gonboola Ka,ee v Gooreodas Koj 
2 W R ActX 99 (1865) Sevioji l 

V Clinna Nayana 10 Moo I A 
(1864) V ante p 487 

(9) See cases c ted at p 437 

(10) Cckonne Singh v Heerolai 
11 U R P C 2 (1863) ante p 
note (2) 

(11) Best Ev 5 218 sees 74 post 
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PuHip documents other than those mentioned in the section are private (1) 

The Ci\ il and Cnrainal Procedure Codes regulate the production of 
docunients(2) and the former, the discovery, admission and inspection of 
documents m ci\il ca«es (3) In cnminal cases it is the duty of the Judge to 
decide upon the meaning and construction ol all documents given in evidence 
at the trial (4) 

There are three distinct questions which are dealt with in the Act in regard 
to documentary evidence — (fl) firstly, there is the question how the contents 
of a document are to he proved , (6) secondly, there is the question how the docu* 
ment is to be pro\ cd to be genuine , (c) thirdly, there is the question how far 
and in nhat cases oril e\idence is excluded bj documentary evidence 

(a) The first question is dealt with in ss G1 — 66 and is also affected by 
6s 59 and 22 Taking s 69 with ss 61 and 64 the result may be stated as 
follows — The contents of a document must in general be pioved by a special 
kind of evidence called primary evidence , but there are exceptional cases in 
which such contents may be proved otherwise Evidence used to prove the 
contents of a document which is not primary is called secondary Primary 
evidence is said (a 62) to be the document itself produced for the inspection of 
the Court Later on m the section this is called the original document The 
contents of pubbe documents being provable m a particular manner this matter 
IS dealt with separately in ss 7t— 78 The question how far witnesses may 
be cross examined as to written statements made by them without producing 
the wntiogs is dealt with by 8 145, post (b) Besides the question wuch arises 
as to the contents o! a document, there is always the question when it is used 
as evidence — is it what it purports to be * In other words is it genuine * The 
signature or writmg, sealing or mark and attestation where the latter is a neces 
sary fonnab^ of execution, must be proved This matter is dealt with m 
ss 07 — 73 Lastly the Chapter deals ss 79 — 90,— with the presumptions which 
the Courts are enabled or directed to make in respect of certain documents or 
specified classes of documents tendered m evidence before them (o) The 
exclusion of oral by documentary evidence is the subject-matter of the next 
Chapter to the Introduction, to which the reader is referred (5) 

As to the stamping and registration of documents, see Appendix 

61 The contents of documents may be proved either by Proof or 

primary or by secondary evidence tiocuments^ 

62 Primary’ evidence means the document itself produced Primary 

for the inspection of the Court eiidence 

Explanation 1 — ^\Vhere a document is executed in several 
parts, each part is primary evidence of the document 

Where a document is executed in counterpart, each counter- 
part being executed by one or some of the parties only, each 

(1) S 75 post doemnent and otber mo\abIe property m 

(2) WoodrofTe & All s Civ Pr Code cnminal cases tee Cr Pr Code Chap 

2nd Ed O VIII rr 14 — 18 pp 723 — VII As to applications in respect of 

726 O XI fT 14 — 23 pp 793—800 O endorsements made oa exhibits see Raian 

XIII pp 80S— 812 The Court may send Koer v C! otey Aarom 21 C 476 (1894) 

for papers from its own records or from (3) WoodrofTe L Arair Ahs Civ Pr 

other Courts tb O Mil r 10 p 810 Code Orders XI XII XIII 2nd Ed, 

the provisions as to documents are pp 777 — 812 

applicable to all other material objects ib (4) Cr Pr Code s 298 

O XIII r 11 p 812 See Field Fv (5) Markby Ev 56 57 60 

6th Ed 288 As to the production of 
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rule 13 tiat even oral admisstons as to the contents of a document are not 
relevant unless secondary evidence is admissible (1) In dealing therefore, 
■with documentary evidence, the sahstantial prmciples, on which the authenticity 
and value of evidence rest, should be observecl{2 ) , thus secondary evidence 
should not be accepted without a sufficient reason being given for the non 
production of the onginal(3) , nor should documents be considered as proved 
because they have not been denied by the opposite 8ide{4) , and the use to 
which it can legitimately be put should be kept in view, — thus a document may 
be relevant to affect a person with knowledge of its contents, whether true 
or false without being relevant to prove the truth of its contents (5) And 
notwithstanding the general ■»aJue of documentary evidence regard must be 
had to the habits and customs of the people of thm coimtry, and then well 
known propensity to forge any instrument which they might deem necessary 
for their interest and the extreme facility wth which false evidence can be 
procured from witnesses Under such circumstances the probahibty or 
improbabihtyffi) of the transaction forms a most important consideration la 
ascertammg the truth of any transaction reUed upon (7) The use of fabneated 
■written evidence by a party, however clearly estabhshed, does not relieve the 
Court from the duty of examining the whole of the evidence adduced on both 
Bides, and of deciding according to the truth of the matters m issue (8) The 
presumption against the party using such evidence must net be pressed too f^r 
especially in this country, wfcere it happens, not uncommonly, that falsehood 
and fabrication are emploved to support a just cause (9) In addition to 
guarding against fraud care must be taken that the documentary endeace 
IS in itself admissible, lest documents which are not stnctlv evidence at alt 
should be used to prop up oral evidence too weak to he relied oa (10) 

Documents are of two kinds public and private Under the former come 
Acts of the Legislature judgments and acts of Courts Proclamations public 
hooks, and the like They are also divided into ‘judicial’, and ‘not JU(U 
cial , and also into “ writings of record” and “ writings not of record (11} 


(1) See notes to a 63 but this rule 
wil) not apply to admissions made under 
a 58 ante see Shetkh Ibrahi n v Parvata 
8 Bom H C R 163 [A party s admis 
Sion is to the contents of a document not 
made in the plead ngs but in a deposi 
tion IS secondary evidence and cannot 
supply the place of the document itself ] 

(2) Rama{akshm\ Am ai \ Swanafha 
Perumal 14 Moo I A 588 (1872) see 
the /udicial criticisms on the laxity of 
documentary evidence prior to the pass ng 
of this Act m Bunwaree Loll v Maha- 
rajah Helnara n 7 Moo I A 148 168 
(1858) s c. 4 W R PC 128 Umde 
Rajaha v Pemmasamy Venhaiadry 7 Moo 
I A 137 (18S8) see p 128 ante Tte 
provisions of the Act must now however 
be strictly observed Rant Prasad v 
Raghiinandan Prasad 7 A 743 (1885) 

(3) Ramalakskmi Ammal v Sivanatha 
14 Moo I A 588 (1872) Ram CapaJ v 
Gordon Stuart 14 Moo I A 461 (1872) 
a 64 post Sied Abbas v Yadeem Ramy 
3 Moo I A 156 (1843) 

(4) Kirteebash Maytce v Ramdlan 
Khmra B L R. F B 658 (1867) 
Reasoonissa v Bookoo Choudhratn 12 W 
R 267 268 (1869) (Every document 
must first be started by some proof or 


Other before the person who d sputes thl 
document can be considered m any 
liound by It) p 

(5) Barmdra Kumar Chose v 

0909) 37 C 91 „ „ . 

(6) V ante p 113 note (7) R 
gcr 134 Field Ev 6th Ed 42 

nadha v Sn BfO’O 3 1 A , 

iterS) Rtnj.aree Ul v i.'s.U'Sjal « 

;»•» « i Moo I A iss m W 
(1858) Mudh^ Soodun v SurfP 
Chunder 4 Moo I A. 441 (1349) C 
Narain v Mussamul Rolan 22 » ^ 

24 (1894) Hurtchurn Bose v 
Nath 19 I A 4 (1893) ll'ise v Sxn 
duloomssa Choadhranee II - 

187 188 (1867) A/Hfsam«/ 

Mussamut Bechun 13 W R 345 ( 

(7) Btntiaree Lai v Maharaioh «« 
narain 7 Moo I A 155 (1858) 

(8) Gorxboola Kasee v Goorooio^ 

2 W R. ActX 99 (1865) Set^oji^o^ 
V Chxnna Nayana 10 Moo J 
(1864) V ante P 487 

(9) See cases cited at p 487 , 

(10) Ectoane Smgh v S 

11 W R P C 2 (1868), ante P 
note (2) 

(11) Best Ev ! 218 -ree a 74 fw 
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Publir documents other than tho«c mentioned in the section arc private tl) 
The Cull and Criminal Proccdnie Codes regulate the production of 
document«(2) and the former the discovery admission and inspection of 
documents in civil ca'^es (3) In ciim nal cases it is tl e duty of the Judge to 
decide upon the meaning and construction ot all documents given in evidence 
at the tnal (1) 

There are tliree distinct questions which are dealt with m the Act in regard 
to documentary evidence — (a) frstlj there is the question how the contents 
of a document are to be prov ed (b) seem dl j there is tl e question how the docu 
ment is to be proved to be genuine (c) thvrdlj there is the question how far 
and in nhat cases oral evidence is excluded ly documentarv evidence 

(a) The fir^t question is dealt with in ss 61 — 06 and is also aSected by 
6S 59 and 2'’ Takmg s 59 with ss 61 and 04 the result may be stated as 
follows — The contents of a document must in general be proved by a special 
land of evidence called primary evidence but there are exceptional cases in 
which such contents may he proved otherwise Evidence used to prove the 
contents of a document which is not pnmary is called secondary Primary 
evidence is said (s 6*^) to be the document itself produced for the inspection of 
the Court Later on m the section this is called the original document The 
contents of pubbe documents being provable m a particular manner this matter 
js dealt with separately in ss 74—78 The question how far witnesses may 
be cross-examined as to written statements made by them without produemg 
the writmgs is dealt with by s 145 post (b) Besides the question which arises 
as to the contents of a document there is always the question when it is used 
as endence—is it what it purports to be * In other words is it gcniune ’ The 
signature or writmg sealing or mark and attestation where t) e latter is a neces 
eary formab^ of execution must be proved. This matter is dealt with m 
ss 67 — 73 Lastly the Chapter deals ss 79 — 90 — with the presumptions which 
the Courts are enabled or directed to make in respect of certam documents or 
specified chs'ies of documents tendered in evidence before them, (c) The 
exclusion of oral by documentary evidence is the subject matter of the next 
Chapter to the Introduction to which the reader is referred (5) 


As to the stamping and registration of documents see Appendix 


61 The content* of documents m'ty be proved either by Proof of 
primary or by secondary evidence documents^ 


62 Primary evidence means the document itself produced Primary 
for the inspection of the Court evidence 

Explanation 1 — ^^Vhe^e a document is executed m several 
parts each part is primary evidence of the document 

Where a document is executed in counterpart each counter 
part being executed by one or some of the parties only, each 


(1) S 75 I'ost 

(2) WoodrofTe fi: A1 s C v Pr Code 
2nd Ed O VIII rr 14—18 pp 723— 
726 O XI rr 14—23 pp 793—800 O 
XIII pp 805—812 The Court may send 
for papers from ts own records or from 
other Courts b O XIII r 10 p 810 
the prov s ons as to documents are 
appi cable to all other mater al objects 

O XIII r 11 p 812 See Feld Ev 
6th Ed 288 As to the product on of 


document and other movable property m ] 
cr m nal cases see Cr Pr Code Chap ] 
VII As to appl cat ons »n respect of I 
endorsements made on eah b ts see Ratan 
Koer T C/ofey Worn « 21 C 476 (1894) 

(3) Woodroife & Am r All s C v Pr 
Code Orders XI XII XIII 2nd Ed 
pp 777—812 

(4) Cr Pr Code s 298 

(5) Markby Ev 56 57 60 
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I 

Secondary 

evidence 


counterpart is primarv evidence as against the parties executi 
it 

Explanation 2 — Where a number of documents are 
made bj one uniform process, as in the ca«e of pnntii 
lithography or photography, each is pnmarj evidence of t 
contents of the rest , but where thev are all copies of a comm 
original, they are not primarj evidence of the contents of t 
original 

Jllu$trat on. 

A person u shown to have been in possess on of a number of placards all prmted 
one time from one onginal Any one of the placards is primary evidence of the coutei 
of any other but no one of them is pnmaiy evidence of the contents of the original 

63 Secondar} evidence means and includes — 

(1) Certified copies given under the provisions heremaft 

contained , 

(2) Copies made from the original b} mechanical process! 

which in themselves insure the accuracj of tt 

copy, and copies compared T\ith such copies , 

(3) Copies made from or compared with the original , 

(4) Counterparts of documents as against the parties uh 

did not execute them , 

(5) Oral accounts of the contents of a document gi^en b; 

some person who has himself seen it 

Ittuslrol ona 

(а) A pi otograph of an ongmal is secondary evidence of its contents though the t vi 
hare not been compared if it is proved that the thing photographed \na the original 

(б) A copy compared with a copy of a letter made by a coptmo mach ne is seeondiry 
evidence of the contents ol the letter if it is showi that the copy made br the eopong 
machine was made from the or guul 

(c) A copy transenbed from a copy but afterwards compared will the ongiiul is 
seoondirr evidence but the copy aot bo compared is not secoodary endeace of the or ^ n»! 
altl ougl the copy from which it was transenbed was compared with the onginaL 

(i) Neither an oral account of a copy compared i ith the on^jinal i or an oral accoua 
of a photograph or machine copy of the ongmal is secondary evidence of the ong ail 
3. 3 ( Jheumenl ) s. 3 ( Froted. } 

8 3 ( Hvidetux ) e. 3 ( Court ) 

8. 76 78 ( Cert fied copies ) 

Steph Dg Arts 03 64 70 Taylor Ev §|15 45 3D4 406 C50 6o3 c fed and li 
Index tub voc { Primary Evidence and Secondaiy Evidence ) Norton Er 41 


COMMENTARY 

Dooument Reference should be made to the definition given in the third 

Exchequer tallies and wooden scores used by milkmen and bakem ha| e 
included in the term (1) So also an inscription on a ring{2) or comn l a I 


(1) Test Er S 215 

(2) R \ Farr 4 T A P 366 

(3) R V Edge Wills Circ £v «lh 


Ed 309 340 fer 
le nff removable) 


Maule J P'-*'* 
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and perhaps a directiorf on a parcel (I) On the other hanl it has been held 
in England that inscriptions on flags and placards exhibited to public viei7 and 
of winch the effect depends upon such exhibition, bear the character rather 
of speeches than of writings and are not subject to the rules relating to docu- 
ment* (2) 

But m the undermentioned case it has been held there that a sealed packet is 
a document and therefore liable to production upon a suhpeena rfuecs Itcum, even 
when it had been confided to a banker upon the terms tliat he should not part 
with it without the depositor’s consent (3) 

The contents of documents may be proved either bv primary or secondary Meaning of 
eaudence “Primary” and “secondary” evidence means this primary *' 
esudence is evidence which the law requires to be given first secondary evidence 
IS evidence which mav be given in the absence of the better evidence which the 
law requires to he giaen first when a proper explanation is given of the absence (s Cl), 
of that better evidence (i) Primary evidence of a document is defined by the 
Act to mean the document it«ell produced for the inspection of the Court (5) 

Secondary evidence is defined hy section C3 Section fil lavs down that “ the 
contents of documents may bo prov cd either by pnmarj or secondary evidence ” 
within the meaning given to those terms in the Act and this rule means that 
there is no other method allowed by law for ' ’ 

WTiaterer the law mav hav e been upon the 
Act, the rules contained m this enactment r 

Primary evndence means the document itself produced for the inspection Pnmary 
of the Court As the law renuires that the particulars of a claim should be 
embodied in the decree, recitals of the contents of the plaint made m a decree 
are not secondary evidence of the contents of the plaint but are admissible as 
pnmarv evidence of the statement of facts made to the Judge as the basis of the 
plaintiff s claim (7) TVntten receipts for payments are important but by no 
means necessary as proof nor are they of the nature of pnmarv evidence the 
loss of which must be shown in order to let m secondary (8) 

If accounts be merely memoranda and rough books from which regular 
accounts are prepared the former >t has been said can hardlv be treated as 
the original account (9) Though different classes of hooks of account may, 
and m fact in the larger number of instances must deal with the «ame matter, 
it does not follow that one only of such classes constitutes the original document 
So where entnes in a ledger were tendered and it was objected that the ledger 
was secondary evidence, being merely a copy of the cashbook, the Court 
admitted the ledger entnes (10) 

The first portion of the first Explanation of section 02 refers to what arc 
known as duplicate tnpheate or the like onginals The expressions * exe- 
cuted in parts ’ and in counter part ” refer to the mode in which documents 


(1> R \ Fcnion cited 3 B A C 760 
fer Parke B R R Co v Maples 63 
Ala 601 (Amer ) enntra Burrell v Norih 
2 C & K 680 Com v Morrel 99 filass 
S42 (Amer ) 

(2) R \ Hunt 3 B i -Md 566 PJup 
son Ev 3rd Ed 4SS tb 5lh Ed 507 

(31 R \ Daye (Dn Court) 1908 2 
K B 333 

(4) Per Lord Esher M R in Licas v 
n iJIiomf &■ Sons L R 2 Q B (1892) 
113 116 and see Taylor Ev 5 394 

(5) S 6-> 

(6) i?oni Prasad v RagI unanJaH 
Prasad 7 A 738 743 (1B8S) 


(7) Mahommed Is tail \ Bl iggobulli 
Barn an^a Appeal from original decree 
Cal H C No 303 of 1897 (2Sth June 
1900) as to the statement of a witness 
deposing that another person ga\e evidence 
being primary evidence see Haranund 
Roy V Ran Copal c ted in notes to s 
65 post 

(8) Ratws lar Koer v Bharat Pershad 
4 C W N 18 (1899) 

(9) Rasa Peorv v Plarendro Hath 9 
C W N 421 431 (1905) see s 34 ante 

(10) Megro! v Se^inarain S C \V N., 
cclxxviii (1901) 
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are Bometunes executed. It is conTcment sometimes* that each partv to a 
transaction should have a complete document in his own possession To effect 
this the document is untten out as many times over as there are parties and 
each document is executed — that is, signed or sealed as the case may he— hy 
all the parties No one of these is more the ongmal than the other, and any 
one of them may be produced as primary evidence of the contents of the doca 
ment "When an instrument is executed by all the parties in dupheate or 
triplicate, and each party beeps one, each instrument is treated as an ongmal, 
and each is primary evidence of all the other When each of the instruments is 
signed by one party only, and each delivers to the other, the documents are 
termed ‘ counterparts,* and each is prunary evidence against the party executing 
it, and those in pn\ity with the executing party, and secondary evidence(l) as 
against the other parties (2) Execution in counterpart is a method of execution 
adopted when there are two parties to the transaction Thus if the transaction 
IS a contract between A and B the document is copied out twice, and A alone 
signs one document, whilst B alone signs the other A then hands to B the 
document signed by himself and B hands to A the document signed by himself 
Then as against A the document signed by A is primary evidence wblst as 
against B the document signed by B is primary evidence (3) 

This section is exhaustive of the hands of secondary evidence admissible 
under the Act WTiere therefore, the terms of a document were sought to be 
proved by a judgment containing a translation thereof m a suit which was 
not between the same parties or their representatives m interest held that neither 
the translation of the document nor the statement in the judgment was secondary 
evidence of the contents of the document (4) 

Secondary Second Exphnalion — “ A prmted paper does not differ from a written 

evidence Qjjg respect of both being copies , they can alihe therefore only be 
received as secondary evidence of th^ original under such circumstance* as 
render secondary evidence admissible , for instance if tbe original is *boim to 
be lost or destroyed, or to be in the posscs-sion of the opposite party, notice 
having been given to produce it There is no more guarantee for a pn^ed 
copy bemg a true copy than a written one , indeed being a copy at all But 
there is a fat better guarantee for a number of printed papers struck off fro^ 
the same machme at the same time bemg correct fac similes of each other tlian 
of a number of written papers , for here the draftsman or draftsmen mav 
introduce differences impossible with the machine In this case, each machine 
made copy is accepted as pnmary evidence of all the others inter se, and not o! 
the original from winch they were copied , for instance if it is desired to 
the publication of a libel in a newspaper any copy of the issue m whith Vr.e 
bbel appeared would be pnmary evidence of pubhcation in all tbe other 
of that issue But i£ it were necessary to prove the original libel from whic 
the article was set up, the pnntcd paper would not be pnmary, but only 
ary, evidence of the manuscript and admissible only under the conditio 
which render the reception of secondary evidence admis'ihle ’ (5) 

First Clause — Section 76 enables certified copies of pubhc 
be given , and such documents may be proved by the production of a cer 
copy (0) Certain other official documents especially designated may oe 
proved by certified copies (7) Section 79 deals with the presumption as o 


(1) S 63 cl (4) 

(2) Taylor Ev S 426 Norton 
241 242 8 62 

(3) Markby Ev 57 Phipson Ev Sth 
Ed 509 

(4) Jagannatha Naidu v Seerelary of 
Slate 43 M L J 37 (1922) 

(5) Norton Ev 242 and see N v 


ft alson 32 Ifow St Tr 82 
(6) S 77 fast 

> 1343 
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genuineness of certain certified copies, and section 86 as to certified copies of 
foreign judicial records And the Civil Procedure Code(l) now gives the Court 
power to order production of verified copies of entnes in business books instead 
of the originals when inspection of the latter has been demanded 

Second Clause — The copies must be made from the original by such 
mechamcal processes as m themselves insure the accuracy of the copy ; such 
for example as the processes mentioned in the second Explanation section 62 (2) 
Illustration (o) must he read with the first portion of this clause, and means 
that provided it can be shown that the onginal which is sought to he proved 
was really photographed, such photograph will bo receivable as secondary 
evidence Illustration (6) must be read with the second portion of this clause 
and means that a copy of such copy (compared) is receivable as secondary 
evidence of the original and cannot be rejected as being a copy of a copy (3) 
The reason of this rule is that the acci 
the mechanical proccas it is not necessa 
it will be taken to correctly reproduce , 

or at least not an effective one, in the casu oi copies uiceii irom bucu iiisL cupv 
and they must therefore be proved to have been compared with it before they 
will be receivable as secondary evidence of the onginal An oral account of a 
photograph or a machine copy of the original is not secondary evidence of the 
onginal [/ffusfrolion (<i)] 

Third Clause, see Illustration (c) In the first case here put, the party who 
made the copj can swear to its being a true copy If he is not produced, then a 
witness must be called who can swear to hts own comparison , or, as sometimes 
two witnesses, one of whom read the ongmal, while the other read the cony or 
the revise But it will save time and trouble to have the comparison made by 
one and the same person (4) Reading together second and third Clauses and 
Illustrations (6) and (c) it will appear that a copg of a copy te , & copy tran 
scribed and compared with a copv is inadmi3sib1e(5) , unless the copy with which 
it was compared was a copy made by some mechanical process which m itself 
insures the accuracy of sucb copy (6) But copies of copies kept in a registra- 
tion office svhen signed and sealed by the registenng officer are admissible for 
the purpose of proving the contents of the ongmab(7) The correctness of 
certified copies will he presumedfS), but that of other copies will have to be 


nately both ways If the documents be in an ancient or foreign character 
the witness wlio has compared the copy with it must have been able to read and 


(1) O XI r 19 2nd Ed p 797 

(2) Field Ev 382 16 6th Ed 227 

ef s 35 Act II of 1855 * An impress on 

of a document made by a. copying macbme 
shall be taken without further proof to be 
a correct copy ” 

(3) Norton Ev 243 

(4) Ib Sec Ralli v Gait Ktm 9 C 
943 944 (1883) 

(5) Ra I Prasad \ Eayhunaitdon 
Prasad 7 A 738 743 (1885) Secretary 
of State V Ifanjeshuar Krtshnaaar 28 
M 257 Taylor Ev 5 553 the follow 
itig cases are no longer law so far as 
they relate to copies Umde Rajaha v 
Penti lasaiiiy I'enkaladry 7 Moo I A 
128 (1858) [dictum followed in ^jeodhya 


Prasad v Utnrao Singh 6 B L R 509 
(1870) /ojSKUntHO B161 v Kv lor Sham 
7 B L R 627 (1871) Makb«l Alt v 
Nfimati itasnad 3 B 1. R 54 (1869) 
Ram Copal v Cordon Stuart 14 Moo I 
A 453 (1872) Norton Ev 243 Field 
E% 383 tb 6th Ed 227 Even before 
the Act a copy of a copy was rejected 
Raja Plectanund v Nusseeb Singh 6 W 
R 80 (1866) 

(6) S 63 cl (2) V ante but n copy 
transcribed from a copy and aflerwarls 
compared with the original is secondary 
oidaee Illust (c) 

(-) Act XVI of 1908 s 57 
(8) S 79 Post 
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’ " « '»' T« j. „ „ on dispeuses with proof and omission 

true cop\ Where a document has 
t without objection its admissibility 
Omission to object to its admission 
3re it IS not open to the Appellate 
Court to consider whether the copy was properly compared with the onginal 
or not (2) In the undermentioned case(3) a copy of a deed which was filed 
in another suit and was still on the records of the Court was let in as secondary 
evidence That deed was endorsed “ copy in accordance with the onsmil, 
and was signed by the Judge presiding in the Court The Pri \7 Council 
accepted and concurred m the opinion of the Judicial Commissioner upon the 
value of that copj His words were — ** There can be no doubt that the 
JudgCj in the course of the suit, in 1864, did accept and file, with tlie proceedings 
a copy of a deed of gift by K B, and the only question is whether that copy 
had been compared with the original, when the copy is enfaced, in accordance 
with practice, ‘ copj according to the ongiaal,’ and the Judge’s order to file 
IS also found on it I cannot doubt that the copy was duly compared Except 
the Judge, there was no person who was authorised to compare and accept 
a copy, and his signature to the order must, it seems to me guarantee the 
geniuneness of the copy ’(4) 

It IS Scarcely necessary to obsen e that proof of a copy being a coned eopj 
is no proof of the execution and genuineness, etc , of the original (5) And 
secondary evidence cannot be given by means of a cop\ until it be shown that 
such copy IS (iccuratrfQ) The correctness of certified copies is directed to be 
presumed bv this Act (7) And other Acte, such as the Registration Act(8) 
declare that copies given thereunder shall be admissible for the purpose of 
proving the contents of the original documents , that they shall be tohen to 
be true copies inthout other proof than the Registrars certificate of their 
correctness (9) 

Fcurlh Clause— ‘A. counterpart is primary evidence only as agamsfc the 
parties cxecutmg it (10) The most usual case of counterparts is that of poHoh 
and kabulieU (11) 

Fifth Clause — The person must have seen the original It will not be 
sufficient that he heard it being read Moreover, it must have been the on 5 U'<>‘ 

It will not be sufficient for the person to have seen a copy Thus, a wntten 
statement of the contents of a copy of a document, the original of which the 
person making the statement has not seen, cannot be accepted as an equivalent 
of that which this clause readers admissible, namely, an oral account of the 
contents of a document given by some person who has himself seen it (12) ft 
is, moreover, plain that even if parol evidence be admi'^sible as secondiry 


( 1 ) Tajlor Ev ! 15— IS Field Ev 
383 lb 6th Ed, 227 

(2) Ram Lochan Misra \ Pandil Han 
naik Mtsra 1 Pat , 606 (1922) approving 
CAiHiRn;i Covtnd Godbale v Dhinhar 
Dhander Codbotc II B J20 iM^shntan 
Covoid V Amni Cofot 24 B 591, 
Kuhon Lat Cosiamt ^ Rakhal D<U 
Bannerjee 31 C ISS 

(3) Luchman Sxagh v Puna 16 C, 
753 (1889) 16 I A 12S 

(4) Ib at p 756 

(5) Sac Field Ev 6th Ed 227, 
Ramjodoo Congooly v Luckhee Nerain 5 
R C and Cr Reporter Act A- Rule 23 
(1867) Shookrem Soekut r Ham Lei 9 

R 248 2)0 (1S6S) Mussanat 


Aitiecroenmssa v MussumaS Abedaonnifs^ 
23 W R 208 (1875) Aptothura Pa'jar 
V Copala Panikkar, 25 'I 674 6 

^*(6)Vajlor Ev 5 553 

Soakul V Ram La! 9 W R 25° 

(1868) Krishna Ktshon v Kishori lA" 
14 C 487 488 (1887) 

(7) S 79 post 

(S) Act \VI of 190<' s S7 

(9) llurish Chunder v 
Coomar 22 W R 303 (1874) 

(10) S 6^ F-^p/anatiOfi (I) o»tf 

(11) \ ante , „ 

(12) kena\olal > Pyoraboi 7 C 
(1832) see iHmt <d) 
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evideiice of a document, it may, owing to its character or the circumstances of 
the case, be such that the Court cannot rely upon it for the purpose of proving 
those contents (1) Secondary evidence m actions for libel should give the 
actual words u«ed and complained of (2) 

The general rule is that there are no degrees in secondary evidence and No degrees 
that a party is at Uherty to adduce anj description of secondary evidence he 
maj choose (3) So a party may give oral evidence of the contents of a docu 
raent, even though it be m hw power to produce a written copy For, if one 
species of «econdarj evidence were to e\clnde another, a party tendering oral 
evidence of a document would have to account for all the secondarj evidence 
that has existed He may know of nothing but the onginal, and the other 
'ide at the trial might defeat him by showing a copj the existence of which he 
had no means of ascertaining Fifty copies might be in existence unknown to 
bini and he would he bound to account for them all Further there is the incon 
venience of requiring ev idence to be strictly marshalled according to its weight 
But if more satisfactor} proof is withheld that will go to the ucight of the 
ev idence If, for instance the party giving such oral evidence appears to have 
better secondary evidence m his power which he does not produce, that is a 
fact from which the Court mav presume that the evidence kept back would be 
adverse to the party withholding It (4) There are however exceptions to the 
general rule For the Act declares that when the existence condition or 


..*r r-t ♦Va ... — 1 V. .. ♦♦.vj writing the written admission 

public documentfC) or a document 
ns Act or by any other law in force 
ified copy of the document hut no 
U ( 8 ) 

64 Dof'uments must be proved bv pnmarj e\ idence except 
in the cases beromtfter mentioned by primary 

evidence 

Principle — This rule is one of the most forcible illustrations of the maxim 
that the best evidence that the case admits of must always be produced (9) 

It IS said to be based on the ‘ best evidence principle but the rule is 
however probably older than its reasons being a survival of the doctrine 
of ‘ profert ’ which required the actual production of the document pleaded (10) 

« 3 ( Doeument ) » 62 ( V€amng of prinuiry e» idence ) ( 

B 3 ( Proied ) ' 65 ( Ereepled eaaej ) * 

«!teph His Oo Tuvlor Fv §|390 409 Phipson Ev 5thEl 38 507 ThtiNers 
Cases on Evidence 720 

COMMENTARY 


Lord Tenteiden said I have alwavs acted most strictly on the rule \Miat is In 
that what is m writing shall onh be proved bj the writing itself Mv expe gYall^o^ly 
Tience has taught me the extreme danger of reiving on the recollection of be^proved 

by ftie 

(1) Kr sht a Kiihori v Kuhort LaU docu entary Taylor Ev I 510 see eg "riling 
14 C 487 488 (1887) hates to s 47 ante 

C*) 7?o j % Brato L R 4 P C (5) S 65 post se cl (b) 

287 6) \V th n the mean ng of s 74 post 

(3) See Patpal Si gh \ Cdat Bhai tee s 65 cl (e) 

53 I C 607 in which a statement in a t ) 1 6s cl {/) 

pre\ lous suit was held to be secondary S 65 post see Vofrj to that 

Evidence Section 

(4) Doe V Ross 7 M VV 403 (9) TasW Ev § 396 and v post and 

Brown v tVoodman 6 C & P 206 Hoff Introd let on ante 

V Hall 3 M & G 242 Ta>tor E\ H ( 10 ) '^ha ers cases on Etidenee ’6 

SSO— 553 Best Ei 5 483 V\iUs E^ Se also 6 Law Quart Re 75 The 
2nd Ed 396 The rule ipplies whether snperiont of written etidence Phipson 

the original evidence be it'elf oral or E 5th Ed 38 507 
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Principle. — The general role having been stated m the preceding section 
the present one states the exceptional cases m which secondary evidence is 
admissible Some of these exceptions rest upon considerations which ate 
obvious This IS the case with exceptions (c) and (d) The exceptions (e) and 
(/) ’ ' * the case of exception (j) it IS 

pr IS admitted in substitution 

for the ' a person who his examined 

them (1) The written admission xn cl (6) affords a reliable guarantee of truth 
^^lth regard to cl (a), as in the case of (c) and (d), the production of pnmary 
evidence is out of the party’s power ; see Commentary, post 


s 63 (Mtantrij of " geeondartf eniteHee") 
8 3 ( * Docutnent } 

R 3 ( ‘ Courl ”) 

8 66 ( ‘ Rultt as to notice to produce ”) 

8 22T{ ' Oral admissions as to contents of 
documents ' ) 


9 74 {“ Pullte doeumenls') 

89 76 79. 89 (“ Certified copies ”) 

9 89 ( ‘ PrtsuynpUon as to doeumtnli , 
called for and iwl produced after notice 
to product.") 


Taylor, Ev, §§ 42D, 437. 430—460, 018, 019, Rosooe. N P Ev, 7—14, 157—160, 
Pliipann, Ev , Bth Ed , B16 — 521 , Powell, 0th Ed , 3C7 — 377 , Steph Pig , Arts 72, 118, 
no, IMiarton, Ev, Ch III Qrecnleaf, Ev, §§ 91—07, Burr Jones. Ev, 197—232. 


COMMENTARY. 

\Vhen Be- The last section having declared the general rule as’to the proof of doca* 
eildeace tnet'fs present deals with the exceptions to that rule, namely, the cases in 
may be which secondary eiidence may be given Secondary evnclence of the contents 
given of a document cannot be admitted without the non production of the original 


ui but tuuktuM ui u ub/tuiiiv»b iiub I luuuteu lu ouliri is tne accuuiiuii^ u>i iiu 
non production of the original (3) It must in the first place, be shown that 
there is or was, a document m existence capable of being proved bj sccondarj 
evidence and, secondli/, that the circnmstances ate such that secondary 
dence may be given, or, to use the technical expression, a proper foundation 
must be laid for the reception of such evidence (1) There arc cases in which 
secondary evidence is admissible even though the original is m existence and 
prodnciWe, as m the ca'» of clauses and and. ft) and “cctwa 05, 

but ordinarily it must be shown that the document is not producible m the 
natural sense of the word lor this is the general ground upon which secondary 
e\ idence is admitted When one of the questions on appeal to the Pnrv Council 


(1) Marlkby Ev 97 Phipson Ev Sth 
Ed 488 

<2) Krishna Ktshori > hishort Lall 
14 C 486 (1887) 14 I A , 71 
(3) Bhubanesuarx Dctt v Haruaran 
Surma 6 C 720 (1880) , see also Afiuio 
mut Ameeroomssa v Mussamut Abedoon 
mssa 23 \V R. 208 209 P C (1875) 

2 1 A 87 , Srfe>niilly Conr v Huree 
Kis/iore 10 W R 338 (1868) Roofi 
1 101 joone Cho idhuranee v Ram Lai 1 W 
R 14S (1864), Shookram Sookul y Ram 
tflj 1 \\ R 248 (1868) Mufeezoodeen 
Ka..ee i Meher Ah 1 W R 213 (1864) 
Islen Chundcr v Bh^rub Chunder 5 W 
R 21 (1866), Mussamul Ustoorun v 


Baboo Mohnn 21 W R 333 (1874) 
Muhammad Abdul v 3 Boffl- « 

C R A C J. 160 (1866). 

V Kalee Koomar, 11 W R 228 
Krishna Ktshori v Kishari Lall 14 
486 (1887) RaHial Das \ Indra Montt 
I C L R ISS (1877) ^ 

(4) This IS a matter to be J«die mr 

dtlttmintd by the Court which tries 
case its conclusions on this head will n 
generally be disturbed m ’ 

Shoobram Sookul v Ram Lei 9 I' 

249 (1668), see also Ramfna Veoi 
Rttkhmtni Debt 19 C ■’38 (187-), 

(5) Krishna Kishon t 
C. 491 (1887) 


Kishen Lai M 
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was wbether secondary endcncc had been properly admitted on a case that 
had ansen for its admission, such question ^ya3 decided in the afBrmative on 
the ground that whether the eridence ofiered Bould itself prove the making 
of the document or not, it formed good ground for holding that there was a 
document capable of being proved by secondart evidence admissible with 
reference to sections Go and 66 of this Act (1) This section is applicable to 
both civul and cnimnal cases (2) 

The last four paragraphs provide what kind of secondary evidence is to be 
given \n the pvTticular cases mentaoned in the scctioUj and in cases (h), (e), (/), 
{g) establish evceptions to the general rule that there are no degrees of secondary 
evidence (3) A\ith reference to these parigraphs, it will be observed that 
there is no provnsion for cases m which two causes for non production of the 
original are combined as for instance, when the original is a record of a Court 
of Justice, which has aUo been loot or destroyed, a case which has occurred 
more than once m India (4) But it has been held that the rule laid down m 
this section that a certified copv is the only secondary evidence admissible when 
the original is a document of which a certified copy is permitted by law to be 
given m evidence does not applv where the original has been lost or destroy ed 
In such a case any secondarv evidence is admissible (5) So where one B B, an 
official in the Sikhur Court m the Native State of Jcypore, gave evidence of liti- 
gation there between H B and one C, and said that m his presence evidence of 
C was taken by the Judge, Jloonshi J/ M, and that lu lus presence the suit w as 
adjudicated and the order passed , and he put in a document which he swore 
was a copy of C » deposition, m the handwriting of one of the Court Aralas, 
endorsed^^copv corresponding with the original ” in the handwriting and bear 
ing the signature of the Shcristadar of the Court , the High Court excluded 
these jiroceedmgs m the Sikhut Court on the ground that they were not proved 
according to the mode mentioned m section 86 of this Act The Privy Council 
however, held that that section does not exclude other proof and observed as 
follows — “ The assertion oi B D that It B sued 0 and that she gave evidence 
before Moonshi J/ M in his presence is primary evidence of these matters His 
proof of the Sikhur records is secondary evidence , and by sections 63 and 66 
of the Evidence Act, secondary evidence may be given of public documents, 
(which these are under section 74) without notice to the adverse party, when the 
person m possession of the document is out of the reach of or not subject to, 
the process of the Court, winch is the case heic ’ If the Pnvv Cmtncil held 
that the effect of B Da evidence was to supply proof that the copy produced 
was a certified copy (there being no presumption under cither section 79 or 
86) and the document was admitted as a certified copv, then it was so admitted 
m accordance with the last paragraph but one of the section Tins howev et, 
appears for several reasons not to be the case foe amongst otJiers the Privy 
Council say that no notice was necessary as the £>ersoa in possession of the 
document was not subject to process But the provusions as to notice apply 
to cl (a) only and not to cl (e) It would appear therefore that it was held 
that the case fell under both clauses, and that as it also fell under cl (a) any 
secondary evidence was admissible (C) In a suit for a declaration that certain 
survey numbers were kept joint at a partition between the parties’ ancestors 
in 1809, the plaintiff relied upon a certified copv of u partition deed passed 

(1) Liicliman Stngh v Pit»io 16 C 753 record directun to taVe further e\i 

(1889) sc L R 16 I A 125 dence Raite C'liantm \ Hurdyal Singh, 

(2) t Field Ev 6th Ed 231 \\ R 1864 301 [lost decree] 

(3) % ante (5> Aurii Ih Odangal v I ayalh PaJliioJ, 

(4) Eield Ev 6lh Ed 230 ace Boboo 6 M Ml (1882) Iti the matter o€ a coHt 

Garoa \ Durbaree Lol 7 W R 18 siou letweeo the Aia and the 

(1867) [record lost in transit] secondarv Brenhtlda 35 C 568 (1879) 

evidetiee ordered to be puen B mu terra (6) Harranund Roy v Rom Copal 4 C 

Loll V James Turlong 8 W R 3S (1867i rt N 429 (1899) 
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between the parties in that jear The copy which was produced showed 
that the ongmal document was produced m Court m a suit of 1823 Md that 
the Court could relv upon the certified copv as showing the terms of the parti 
tion as there was no reason to doubt, owing to the lapse of tune, that the 
certified copy retained on the file of the suit of 1823 was a correct copy of the 
ongmal (1) 

The question whether •^condary evidence was in anv given case nghtly 
admitted is one which 13 proper to be decided by the Judge of fir«t instance 
and 13 treated as depending verv much on his discretion This conclujon 
should not be overruled except in a very clear case of miscamage (2) HVith 
regard to objections on appeal to the admission of secondary evidence see note 
below (3) 

’ *’ » » I C 

mav be 
its «hall 

be receiveu still this was not meant to exclude secondary evidence of the 
contents of the acknowledgment, under section 65 of the Evidence Act when 
a proper case for the reception of such evidence is made out (4) 


CLAVSB (^) 

The first ca«e in which secondary evidence of a written document is ad 
missible is when a document is in the possession or power of the adver«arv or 
’ - ' ' 4 , - » ~ ■mthhold It at the tnal and a notice 

duly served, where such notice is reoui 
h in cinl and czzmmal ca<es lo eitaex 
mode of proceeding in order to render the notice available, it must be fii*t 
shown that the document is m the hands or power of the partv required to 
produce it (7) The reason of this rule is self-endent, for otherwise the party 
calling foe the document might foist upon the Court an alleged copy 0 ! an on 
gmal uhich never bad any existence (8) Sbght evidence however, '"’h suffice 
to raise a presnmption of this where the document exclusively belongs to or 
in the regular course of business ought to be, in the custody of a party "erredfS) 
Tfhat IS sufficient evidence is m the discretion of the Ckiurt If jape’s were 
last seen in the hands of a defendant it lies upon him to trace them out of bis 
possession (10) ^Vben a party has notice to produce a particular document 
which has been traced to his possession, he cannot it seems object to parol 
evidence of its contents bemg given on the ground that, prertously to the notice 
he bad ceased to have any control over it, unless he has stated this fact to the 


(1) Chudoiama Khedaba Sarlansang \ 
Chudasama Tah! alsang \erstngji -16 B 
32 (1922) 

(2) i Ramapfa 5 Bom L R 
?08 (1903) 

(3) j 

2 

ifohes 

Jamet Ftgredo \ Mahomed Meddestu' 
10 R 267 (1868) 

(4) 5/itun!>u \ath V Ram Chandra 12 

C 267 (188S) Jlajtbun v Kad r Bnhth 
13 C ■’92 (1886) Chalhu v I trayan 15 
if 491 (1892) The ceatrair appran to 
ha\e been held in Ladh v Malt 

dev Ratandev 12 B, 268 (188") but the 
report does not sHow that the eatl er deei 
s OBS were cited i\hen the date has been 
altered »ee Sayad Gnlamah y Vijabka 


26 B 123 (1901) and s 106 fast 

(5) i-fc s 66 

(6) Se, T«Ior E* ! 

man Stngh i Puna 16 C 7S3 (18^) 
In i^irarAa Stngh v Ramanond Ufadny^ 
41 A S92 s c. 17 AU L- J- 7|** 
notice nas held unnecessary ^ 
defendants must haie known that tteT 
were reiju red lo prodoce the 

(7) Sharfe ▼ 11 A 4 Eh 

(8) Norton Ev 246 

(9) Htnrj v 3 

also Robb \ Starkey 2 C. 4 N. 1*3 
Bhubanerrari Debt v HansaroM " 

C "24 (JS3J) Presumftjreljr the oocu 

ment is lO the possess on of 
whom It belongs Barr Jones * 218 

(10) R \ Th sllevood 33 How t. 1 h 
757 758 R % Ings id. 989 
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Opposite party, and baa pointed out to him the person to whom he delivered 
it (1) Neither can he escape the effect of the notice, by aflerwards voluntarily 
partmg with the instrument, which it directs him to produce (2) The docu 
ments must be traced to the possession of the party on whom notice is served 
or some one m privity with him, such as his banker, agent, servant, deputy, 
or the hke Such persons need not be served with a subpcena duces tecum, or 
even be called as a witness, but a notice given to the party liimself will suffice (3) 
Possession may be proved by showing that the document was last seen in the 
adversary’s possession or power , or by calling his solicitor, who may be com- 
pelled to testify to its posscssion(4) , or by the admission of his counsel(5) , or 
presumpti\ely, by showing that it belongs exclusively to him, or would, in the 
ordinary course of business, he in his custody (6) The adversary may, on the 
other hand, mterpose ev idence to disprove the possession (7) Secondary evi 
dence tendered to prove the contents of an instrument which is retained by the 
opposite party after notice to produce it, can only be admitted m the absence 
of evidence to show that it was unstamped when Hat setn (8) A copy of a 
document should not be received in evidence until all legal means have been 
exhausted for procuring the original . the 

possession or power of a certain part that 

he has ever had the document is not ^ the 

processes the law provides for his testimony, and his being called on to produce 
the origmal If a Judge is satisfied of a plaintiff’s mabihty to produce an 
original potlah on which be relies, he ought to allow secondary ev idence to be 
given of the contents of the document, but he should be satisfied on reasonable 
I grounds that the evidence gives a true version of its contents, and ho should 
require sufficient evidence of the execution of the j>oltah (9) 

Any secondary evidence is admissible in a case falling within clause (a) (10) 
Secondary evidence may also be given when the original is in the posses 
Sion or power of anj person who is out ojf reacJi of, or not subject to the process 
of ike Court (11) No notice is required when the person In possession of the 
document is out of reach of or not subject to, the process of the Court (12) If 
a document he deposited m a foreign country, and the laws or established 
usage of that country will not permit its removal, secondary evidence of the 
contents will be admitted because m that case it is not m the power of the 
party to produce the origmal (13) But ordinarily, bemg filed in another Court, 
IS not Buffiaent reason for non production (14) Any secondary evidence will he 
admissible (15) 


(1) Sinclair V Sliveiison 1 C 8t P 
S82 Knight v Martin Gow R 103 

(2) Knight v Martin Gow R IM 

(3) Taylor Ev f 441 Partridge v 
Coates Ry & M 156 Burton \ Payne 
2 C &. P S20 5tBcfa r v Stevenson 1 
C &. P SS"’ Bl iibanestvan Debt > Har 
soron Surma 6 C 724 (18S1) 

(4) Bevan v II aters M &. M 235 
Duyer v Collins 7 Exch 639 see Notes 
to ss 126—129 post 

(5) Dunconxbe \ DanxcU 8 C & P 
222 see s 58 ante 

(6) V ante Burr Jones Ev S 218 

(7) Phipson Ev Sth Ed 516 517 

Taylor Ev 440 441 

(8) Sennondon v KoUoktran 2 M 208 
(1880) 

(9) Shookram Sookul v Ram Lai 9 W 
R 248 (1868) 

(10) S 65 


(11) Sec Rain v Gau Kim 9 C 939 
(1S83) Bishop kteliiis v 1 icar Apostolic 
2 SI 29o (1879) In s 36 of Act II of 
1855 tt was the document that roust be 
out of the process of the Court here it 
IS the person m whose possession it is 

(12) S 66 cl 6 From s 65 (which is 
not happily worded in this respect) it might 
be gathered that notice was necessary see 
last para, of cl fa) and Rath \ Gau 
Kt,i 9 C 939 (1883) 

(13) Burnable > Rathe 42 Ch D ’82 
291 Crtspm \ Doghon 32 L J P & 
M 109 Alnon \ Furnital 1 C M & R 
277 291 292 Boile v (Pijciiian 10 Esc. 
R 647 Quiller I, Jorss 14 C B N S. 
747 See 14 & 15 Vic c 99 

(14) Sreei w«i Gour V HUree Kishore, 
10 W R 338 (1868) 

(15) S 65 
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dlfhcult) (1) In the fir<5t place it must be noted that every person summoned 
to produce a document mast, il it is mhts possession or power, brin^ it lo Court 
notwithstanding any objection which there may be to its production or to its 
adimssibility Ihe >alidit} of such objection is a matter to be decided on by 
the Court (2) Assuming the present dause to have reference to that class of 
documents only which a person is not justified in refu'^mg on the ground of 
pti\ liege, to produce m other words, documents which a person is legally 


such nor production under the terms ol this clause It will appear, therefore, 
that the Enclish rule ahovementioned, according to which secondary evidence is 
not admssible of a document which IS, without justification withheld is not law 
under this section (3) Much, however, may be said in favour of a departure 
from the Enshsh rule upon this point It mav be argued that it is not 


(1 In Norton Ev '•■14 246 248 it 
appears to be considered that the clause 
ought and was tneatu to run if any 
person i of le^allv bound to produce it 
the word not haiine been omitted by 
accident Mr Markby al'o thinks probable 
that the word not has 1 een omitted b> 
mistake though be concedes that no 
question of there be nq any misprint tn the 
Act seems to base I een raised tn this 
country Ev Act p 58 \ post If this 
be correct the clause would then be in 
agreement with the rule of English law 
as above stated and there would be no 
difficulties of construeciou on the points 
hereafter dealt with One point of van 
ance from English law is however sug 
gested by Mr Norton as arising out of 
a later portion of the section tn* that 
whereas un ler that law where a person 
refuses to produce a document which he 
w legallv compelUlle to produce the party 
call ng for the document cannot give 
cecondaf) evidence and has no remedy 
except as agunst fiim on the other hand 
under the Act such a case may have been 
provided for in the second portion of cl 
(e) dealing with inability to produce m 
reasonable t me The learned author 
sajs Perhaps under this too [cl (c) 
portion referred to suprai a party might 
give secondary evidence of a document 
which person having no legal right to 
refuse the production of nevertheless 
refuses on notice to produce lb 248 
2) S 162 post R V Daye (1908) 
2KB 333 R v Lord John RnsseV 
(1839) 7 Dow 693 

(3) Mr Markby says (Ev Act p 58) 
\\c have now to consider s 65 (a) and 
to understand this we must refer to the 
Code of Civil Procedure That Code only 
speaks of a notice to produce documents 
in connection with their production before 
the trial so that they may be inspected and 
preparation made to meet them' (O XI 


r Ij 2n<J Ed p 794 ) Still it can 
hardly be doubled that if /I and B were 
m 1 tigaiion and A were to give B notice 
to produce a document lo the possession 
of D at the tr at -ind B did not do so the 
Court would consider this tn be reasonable 
notice within the mean ng of s 66 and 
would admit secondary evidence under the 
first clause s 65 (e) So again if the 
document were not in the possession of A 
or S but of C a third person and C were 
out of reach secondary evidence could be 
produced without any notice of any kind 
(s 65 (o) cl 6 s 66] But suppose C is 
witbin reach and subiect to the process 
of the Court By the Code of Civil 
Procedure O XVI r 1 Woodroffe 4t 
Ameer AIis 2nd Ed p 825 a summons 
to produce the document must be issued 
and i( It IS not obeyed then proceedings 
may be taken lo compel C to produce the 
document and special powers are gr-inted 
for that purpose If however we are to 
take the words of any person legally 
bound to produce it as they stand there 
IS no necessity to take any steps to procure 
the pcoduAtinn. of the dodKcvent aa 
secondary evidence of it at once becomes 
admissible I can hardly believe that this 
IS what was intended I think it probable 
that the word not has been omitted here 
by mistake and that the case intended to 
be dealt with here is the case of a person 
who though within reach of the Court, 
IS not legally bound to produce the 
document Several such rases are 
mentioned m ss 122—131 This would be 
quite intelligible and m accordance with 
English law It must however be ad 
nutted that no question of there being any 
misprint in Ihe ^ct seems to have been 
raised in India if there is no misprint 
then if in the case above put C havmg 
been snmtnoncd to produce the document, 
omits m obey it secondary evidence is 
once admissible 
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Err sm^roa^r EriDs:^^ 


zmjrr i}'- tLit & pi-t^^a to ciTt evuiez-i* •Loold tiLas iTiT It ti* 
T-'fcI, ri^r*-'t, an'i pr^itV fcacdslast refea! c^ a2.ott-»r to fnidris i 
diVT:~^''t wLicL tL«- la-ar r»<juirJ« f iTy. to fn-dzo* It car b» t£.a; tci pest: 
r**an'? to p'odccp- 1:*- o^csaal do**^ «o at ii! otti: p<*r£I aadi«LaH*toazac^'.: 
!»■-' IE 7 »’Lj‘' 2 ts mar l>* reqcred to rsafce good to tt* pjatr call:; 

fo* a do'-sr-ert tLft loea wEi'-q te acitaiE»d b'^' rta EOE-p”odE*ti'E- A 
r^'~‘*d7 of tb 1 bad wosld, toTrerer, is Esinr ca^ea b**^ illcao'T. Tecs a «Er 
for «<“Te*2! UkE* 0* rcp#^ cujLt dL.nu33<*d or decreed owms to the iss^Zrr 
of tie partita to are s^oondarv endeace of a docmreat, wLHe tbeper'osn 
p<-io»A«^ioo ti* tf t o’jgir?! a^anu.: wLom an action trotdd Le ir-rEt b*» a ca: o* 
ftTzv 0*5 tb f o*hf ha^d tbf damrer of coUcaion mist not fc*» ov«!Mi»d. 

Tri** question, hoTfever, next ansea wiiAtbe- the act Lia inade aar, aal 
>( *0 wbat, provi»ioa for the giving of secondary evidence of doccmea*' vLch 
the jeT*on in po^- /-anon i3 ju»UfM m refnsinz to p’’odc'*e If, fo*- example, a 
person aurnraoned to prodno a document bcinsa it to Coart, as he ma.t(l) bat 
' ’ ■ ’ . * , •■■'■,’ beis" 

■ ‘ • , ■ valid 

■ .* . , alliEj 

for the on/inal, as he vroald be iiodoab'‘e<Il^ entitled to do according to the 
lj*','li.dj rale abovementioned * Accordina to the woniina of the «ec*ioa as i* 
nov atandi the person so stunraoned would rci be a ‘ per«on legallr board to 
prvJare ’ It has been 'ngse-jted that in acch ca:!e he is not qua «ach p-oJ-etioQ 

Ruhjett to the pTOce-j of the Court ’(4), for he cannot be compiled bv tee 
Judge to pro'Jaco the document (5) But this u open to the objection that 
by faction 60, clause (C), no notice to prodoce is nece'sarv where a per«cn i- 
‘ not subject to the process of the Court ’ And not only i» it dificult to 'upp^ 
that notice would be excused in such a ca«e, but such notice wonid dearie w 
n'ce’-iar^ in order that the document be produced for adjudication bv the 
( ourt on the question of privilege, and moreover the last paragraph to this 
tlau«f exprc-SHlj and plainly requires «ucb notice to he giten. Another con 
etruction is that which reads the wor^ ‘ lejrallv bound ' as meaning legallrUunO 
by vtriuc of Oto tubpana to produce in Court The clause would in such «*c 
include all arsons in po3«c««ioa of documents which they are summoned o 
produce, whether those doenments be privileged or not (section 162) 1^“^ 

this coastriiction is 
mean to produce in 
ing to Court ’ and 
virtue of a process 
from a party, such as 

notice by a party or the attorney of such party ’ to the other party or 
attorney, etnctly speaking creates no legal obbgation The only penalty, i 
be one, attached to refusal to produce on such a notice, is that secondan e 
dence ma) be given If then ‘ legally bound ’ means legally bound by sartue 
tlic BubjKona, it is plainly unnecessary to give a person alreadj aSected wi 
notice to produce bj virtue of the subpoena any further notice 
But tlic section would then read ** or of any person subpoenaed to ^ 

and when after the notice mentioned, etc ” On tbc other hand, this ^ 

18 weakened by tbc fact that there has, in respect of another matter, ee 
clear error of draughtsmanship m the lost paragraph of tlus clause 

Jlr JIarhby says that if the word “ not ” has been omitted m the 
jiaragraph of cf (a) then by the express proMsions of that section 
evidence is admissible, and this is also the English law (6) By imp i ’ 


<l) S 162 potl 

(2) Sec M UO 131 pen 

13) S 162 

(4) Whilify Stokfs Anglo Indua Codes 


tS) S 165 potl 

(6) ^lafkby ^et 94 
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tberefore, he would consider secondary evidence inadmissible under the clause 
as it now stands And this also appears to be the view taken by Mr Field, 
who sajs that “ as section 65, clause (o), para 4, admits secondary evidence of 
the existence, condition or contents of a document only when a person legally 
bound to produce it refuses after notice to do so, it may appear that neither the 
oivner nor any one cl«e can be called to give secondary evidence of a document 
’ ' ' ' ' bonnd to produce If this be 

h admits secondary evidence of 
. compellable by law to produce 

If the case is not coiered by the words of the section, according to those 
constructions already guen favouring the admissibility of secondary evidence, 
there has been either an intentional or accidental omission to provide for the 
adnussion of secondary cndence under the circumstances mentioned It is 
difficult to assign anj reason for its intentional omission For the effect of 
such omission should be to establish a rule contrary to English law, and to the 
general pnnciples controlling the reception of secondary evidence, which miglit 
in many cases cause serious and unreasonable injury to a btigant If, there 
fore, it be held that this section docs not make provision for the case mentioned, 
it mav perhaps nevertheless be held upon the English cases and the genera! 
pnnciples and considerations adverted to, that where a person is justified m 
refusing to produce a document on the ground of pmnlege, secondary evidence 
may be given by the partv calling for the document, for he has, in the wor^ of 
Farke, B(2), done everything m bis power to obtain it {3) It is also appre 
bended that the rule with regard to documents, the subject of lien, is the same 
under tbs Vet as it is in Lugland (4) 

MTiere oral evidence was given to prove the contents of a letter, which 
was neither produced nor called for, but no objection was raised to the giving 
of the evidence, held that this was secondary evidence of the contents of a 
document and could not be given without satisfying the conditions of this 
section Section 66 rendered it legally madnussible, although no objection 
was raised to the giving of it(S) Tbs decision is unsustainable, and has been 
dissented from (6) It fails to ^aw the distinction between evidence wbch is 
irrelevant and relevant evidence proved in a particular manner without 
objection An objection to the irregularity of proof should not be enteitamed 
m the Appellate Court where no objection on tbs head has been taken m the 
Court of first instance (7) 


CLAUSE (B) 

Oral admissions of the contents of documents arc ordinarily madinissible, 
unless and until the party proposing to prove them shows that he is entitled 
to give secondary evidence (8) The present clause, however, provides that a 
icrtlten admission is receivable as proof of the existence, condition, or content® 
of a document, even though the ongmal is in existence and might be, but is 


(1) Fitld r\ 6th Ed 423 

(2) See Hibberd v Knigki 2 Ex 12 

(3) But lec also Field Ev 6tb Ed 423 
Cunningham Ev 213 

(4) \ ante p S12 

(5) Kaineslijcar Pent ad v Amanutulla 
26 C 53 (1898) s c 2 C VV \ 649 
Rampini J observing that there is no 
law in this country that the absence of 
objection to evidence vvhich is legally 
inadmissible makes it admissible 


(6) Kiahort Lai v Rakhal Das 31 C 

155 (1903) Approved m Ram Lochan 

\Iura \ Par dll f{ar nafh ^tisra 1 Pat 
606 approvinR Chinnaji Govind Godbote 
V Dktnkar Dhandej Godbote 11 B 320, 
Lakshman Cotind v -Jinril Gofal 24 B, 
591 

(7) See Ivotes to s 5 onte Objections 
b} parlies and Shahzadi Begam v 
Secretary of State for India P C 1907, 
34 C 1059 L R 34 I A 194 

(8) S 22 onte 
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not produced (1) The written admission is the secondary evidence admissible 
in the case mentioned in this clause (2) This clause will not anph or avail a 
party where the original document is inadmissible for want of a stamp(3) or 
of registration (4) In the undermentioned cnmiml case(5) it was held that 
inasmuch as the record of the statement of the accused was not adtniss ble 
secondary ev idence thereof could not be given the Court observing as follows 
— Reference is made by the Sessions Judge to section 65 of the Evidence 
Act the words appearing in dause (6) of that section being quoted but for 
the reasons above stated I am of opinion that it was not open to the 
Jlagiatrate to procure an admission m writing — if the affixing of his mark to 
the whole statement by the accused can be held to constitute an admission in 
w nting for this purpose— in respect of tl e contents of the prev lous statements 
This clause must be read with ecction 22 The result seems to be this — 
The written admission mav alwavs be proved The oral admission can onlj be 
proved m the cases stated in section 65 (a) (c) and (d) Of course admiss ons 
as to the contents of documents arc frequently made bj the parties or their 
pleaders at the hearing The reference now under consideration has no apph 
cation to such adrai3sions(6) which arc governed by section 58 The admis 
sions spoken of m sections 22 and 65 are e\ identiary admissions Admiss ons 
under section 58 dispense with proof 


CLAUSE (CO 

When tl e oncinal has been desttoved{7) or Io3t(8) or when the partj 
offering evidence of its contents for anv other reason not arising from lus own 
default or neglect produces it m reasonable timo(9) any(lO) secondary evidence 
of the contents of the document is admissible If the instrument be des 
troyed or lost the party seeking to give secondary evidence of its contents must 
give some evidence that the origmal once existed(n) and must then either 
prove Its destruction positivi 
that it has been thrown asid 
proof that a search has been 

where it was most likely to b ' 

the search cannot e ■» j ^ v n f. nwn 

peculiar circurastan 
has in good faitb 
ation and means o 


(i; C nn nKham E 214 Ph II ps aod 
Am E 323 320 Goss v Qtt nion 3 
M & G 2SS 

(2) See last para but t vo of s 6S 

(3) Damodar Jagannatl v ASmaram 
Baboj 12 B 443 446 (1888) 

(4) D veil I Varoda v Krui nosa ni 
Ay^a gar 6 M 117 (1882) Sombayya v 
Gangayya 3 M 308 (1890) 

(5) \ f an 9 M 234 240 (1886) 

(6) Markbj Ev Act 59 

(7) See Syed Abbas v Yadeem Ramy 
3 Moo I A 156 (1843) LMchmeedhur 
Pottuck V Raghoob r S ngh '*4 W R 
234 28S (1874) [destruct on of record 
during the mut ny] Kunnell Odanga v 
r u olh PoByl 6 M 80 (1882) JUuhem 
mad 4bdut v Ibrahirt 3 Bom li C R 

\ ; 160 16’’ 163 (1866) Krslna 

Kuho V KslortLal 14 C 489 490 

(1887) 


(8) See Hurruh Cl nder v ProsunM 
Coo or 2'* W R 303 (1874) *o «« 
matter of a Coll s o between the -ita 
and the Brenh Ida 5 C 568 (1° 'I 
hleltur Chundcr v hi eti r Paul 5 c 
886 Roopmon/oone Cl oudhranee ^ i — 
Lall 1 \V R, 145 (1864) 

Sttgh y. Pm 16 C 755 756 (188^ 

(9) See lYemesh Chundcr v Skama 
S ndar 7 C 93 100 (1881) and foB 

(10) r pp 517-518 tost 

(11) Doe V lltllcomb 6 Ex. K. oui 

605 606 t- 

(12) See ilufee ooddeen huee v iie^rr 
Al 1 W R 212 213 (1864) 

(13) R V Johnson 7 East 66 29 Ha* 
St Tr 437—440 SC „ , . joJ 

(14) Dreusler v Snell 3 B 

Gaily V Bp of Exeter 4 B nff ^ 

Pordoa V Prsce 13 M L \\ 267 R ^ 
Cordon 25 1- J M C 19 
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suggest ind which were accessible to him (1) As the object of the proof is 
nicrelj to establish a reasonable presumption of the loss of the instrument and 
as tbis IS a preliminary inquiry addressed to the discretion of the Judge(2), 
the partv oflenng secondary evidence need not on ordinary occasions have 
made a «carcli for the original document, as for stolen goods, nor be in a posi 
tion to negative every possibibty of its having been kept back (3) If the 
document be important and such as the owner may have an interest in keeping 
or if any reason exist for suspecting that it has been fraudulently withheld, a 
vetv strict examination will properly be leqi ' ' 

to be of little or no value, a verj sbgbt de 
as it will be aided by the presumption of 

cumstance affords ”(4) It is not necessary that the search should be recent 
or made for the purpose of the tna](5), though it will be more satisfactory if 
the “earch be made shortly before the trial Hearsay evidence of the answers 
gi\en bv persons likely to have bad the document in their custody is admts 
Bible (6) AVbere tlierc is one person chiefly interested in a document, enquiry 
should be made of him where two persons have an equal title to its custody, 
as a les«or and lessee enquiry should be made of both though perhaps such 
strictness is not legally necessary (7) If the party entitled to the custody of 
the document be dea<l enqumes should generally be made of his heirs and 
repre«entatives, though such steps will not be necessary should it appear that 
another party is m pos«es'ioa of the papers of the deceased (8) It has been 
already observed that before copies of other secondary evidence anil be admis 
sible tliere must be eaidenco of a search for the ongmals (9) Whether or not 
sufficient proof of search for or loss of, an original document to lay ground 
for the admission of secondary evidence has been gi\ en is a point proper to 
be decided b) the Judge of first instance and is treated as depending very much 
on his discretion His conclusion should not be overruled except in a clear 
case of miscarriage (10) 

Where the plamtiQ stated the accidental destruction of a document and 
prayed leaa e to put in evidence a registered copy, which the Court allowed and 
at the same time ordered the fragments of the ongmal bond to be produced 
which was done and tlie Court admitted the registered copy as evidence, the 
Judicial Committee reversed this finding on the ground that the register! d 
copj m the absence of satisfactorj evidence of the destruction of the original 
bond was improperly admitted as secondary evidence There was nothing to 
show that the fragments produced were fragments of the original (11) In a 
suit bj the purchaser of a debt the plaintiff stated that in 1873 A executed a 
bond m favour of B to secure the repayment of Rs 1 000 and that he had pur 
chased the interest of B at a sale in execution of a decree against him TJie 
plaintiff now sued A upon the bond making B a party At the trial A denied 
the execution of the bond and it was not produced bv the plaintiff n ho having 


(1) R V Saffron H II 22 L J M C 

22 and E & B 93 (S C) See 

Moriarty v Gray 12 Ir Law R N S 
129 

(2) Ta>lor Ev ! 23 (o) 

(3) McGoIty V ^Islo 2 II & W 
2l4 Harl v Hart 1 Hare 9 

(4) Taylor E\ i 429 Call ercale v 

MiaJl 15 M & W 319 32'’ 329 330 

335 336 Brmster v S tell 3 B & A 
299 300 303 Kcnstnslon v Jngits 8 
East 278 R \ Cast Fa r/ey 6 D & R 
153 Freeman \ /Irkell 2 B 4. C 494 

(5) File V Kaitilf 2 M & Rob 60 
Taylor Ev 5 435 

(6) R V Bra niree 


1 I? V Ken I orik 7 Q B 642 Taylor 
Ev S 430 

(7) Taylor Ev I 432 

(8) Taylor E 5 434 

(9) Hear Usdoollah \ Mussumat Seeby 
I Moo I A 41 (18361 Bl ubanesh tan 
Debt V Hatisaran Sum a 6 C 723 724 
(1881) Krishna Kiel ort v Ai^lion Cal 14 
C 490 (1887) Harnprtia Debt v Eu* 
mint Debt 19 C 438 (1892) 

(10) Hanfiriya Debt v Ettfewini Debt 
19 C 843 (1892) see also Shookrom 
Soakiil V Ran Coll 9 W R ’49 (1868) 

(11) Syud Abbas v Yadeem Ramy 3 
Moo I A 156 (1843) 


28 L. J M C 
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served B with notice to produce, tendered secondary evidence of its contents 
B was not examined as a witness, and no evidence was given of the loss or des 
truction of the bond It was held by Pontifcx md Slorns, JJ (Prinsep, J , 
dissenting), that secondary evidence was not admissible (I) Secondary e\ idcnce 
of the contents of a document rcqninng execution, which can he shown to have 
heen last in proper custody, and to have been lost, and which is more than 30 
years old may be admitted under this clause and section 90, post, without jiroof 
of the execution of the ongmal (2) In the Court of Probate where a wifl it'elf 
has, after the death of the testator, been irretrievably lost ordestro}ed if its 
substance can be distinctly ascertamed (either by the original mstructions by 
copy of the will, or even by the recollection of witnesses who have heard it 
read), probate may be granted of a copy embodying such substance (3) 

It was held prior to the Act that when a party himself fraudulentlv des 
trojs a document he is not entitled to give secondary evidence of it (4) Hut 
a pirtv m possession of a document cannot refuse to produce it and p\e second 
ary evidence because the document has been m the possession of the oppo«ite 
patty who might have, or had, tampered with it (5) 

The second portion of this clause deals with the case of a person who b\ no 
fault of hia own, is unable to procure the production of the original It has been 
Saul that perhaps under this portion of the clause {if the word ‘ not ’ has been 
omitted from the penultimate paragraph of clause (o)](6', a party might pie 
secondary cindence of a document which a person having no legal right to refuse 
the production of, nevertheless refuses on notice to produce (7) If the part) 
interested in tb ' « * i. n 

bad difficulty u 
not enough for 
of a document 

duce V '>» n- * o A Va its non repstration na’* 

not dt irt or he must shew that the 

part) of such fraud m the matter 

of non L- )b)cct on that ground to the 

production of the secondary cvjdenec (9) In the undermentioned C8<e(10) 
it became necessary to prove that m July 1877 certain immovable propcrti 
vested in one K 5 as a purchaser at an auction sale A certified copy under 
section 57 of the Registration Act was tendered and objected to The ra'c 
was remanded by the Appellate Court in order that a suhpcciia duces IcCtuu 
might be *cried on 7i $, the Court observing that if the party sceUng the 
production of the document could not compel K S to produce it and could 
show that the non production was not due to his own default or neglect, then 
secondary evidence could be giscn under this clause , and in such a ca<e by 
section 67 of the Rcpstration Act a copj of the entry made in the repstration 
record was admissible 


Any secondary evidence may be gi\en m this ca^c (11) So where a reyi* 
tered deed of sale had been lost, it was held that oral endence of the transaction 


(1) ll oineili Chunder V SI arna Sundan 
7 C 98 (1881) 

(2) Khcliur Chunder v hhellu' Paul S 
C 886 (1880) 6 C L. R 199 

(3) Taylor Ev i 436 and case^ there 

cjted and see Hams v KmgUt L R IS 
P D 170 IV oodaord \ Gaulstone L R, 
II Ar 469 Sugden y St Leanards 

1 P D 1S4, see Act X of 186S (Ind an 
Succession) ss 208 209 Phipsoo Fv 
Sth Ed 306 See rrotes on ss 101—104 
{•oil t oe Wills • 

(41 Shtfkh jlldulla y Sheith Mtchant 


mud I Boti. H C R A C J 1 
(•8«4) ^ . 

(5) Hira Lull v Canesli Prasad 4 ' 
406 411 (1882) 

(6) \ ante r 513 note (D 

(7) Norton Tv 247 248 

(8) « I -rer /t/i ^ Ko\ee Coo« a 

R 223 (1869) 

(9) Kvmeesooddeen Holaar 
At, 9 W R 528 (1868) 

(10) I'asann y HartbUa\ 2 Bom L K- 
533 (1900) 

(in s 6S 
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might he received, and that it was not nocessary to Insist upon the production 
of a certified copy (1) And m the undermentioned case it was held that oral 
evidence was admissible to prove the contents of a written acknowledgment 
which had been lost In this case it was said hy Channell, J , that a Judge 
should carefully scrutinize such e\idence, following the analogy of claims against 
the estate of a deceased person which are often disallowed unless corroborat- 
ed (2) Where a deed has been executed and lost or destroyed, it is not neces- 
sary that the witnesses called to give oral testimony of its contents should be 
attesting ^vltnes«cs , if they ha\c seen and know the contents of the deed it 
will he sufficient, proanded the Court gives credit to them and is satisfied of the 
due execution (3) 

aiAUSE (O) 

Secondary endence may be given when the production of the original is 
either phyoicallj impossible or highly inconvenient Thus inscriptions on 
wall'(4) and fixed tables, inuril monuments, gravcstones(5), surveyor’s marks 
on boundary trees, notices fixed on boards to warn trespassers, and the like, 
mav bo proved hv secondari evidence since thev cannot conveniently, if at all, 
be produced in Court For instance, on one occasion, a man was convicted of 
writmg a libel on the wall of the Liverpool gaol, on mere proof, of his hand- 
writing la order, howo\er, to let in this description of secondary evidence, 
it must death appear that the document or writing is affixed to the freehold 
and cannot be easih removed , and, therefore, where a notice was merely 


of mural inscriptions it is not in the power of the party to produce the origi 
nal (6) Ans secondars evidence of the contents of the original is hero ad- 
missible (7) 

CLAUSE (B). 

Secondary evidence mav be pven when the original is a public document 
within the meaning of section 74 (8) This provision is intended to protect the 
originals of public records from the danger to which thej would be exposed by 
constant production m endence {9) In this case a certified copy(lO) of the 
document is admissible , but other secondari cxndencc of the contents has been 
admitted under cl (';)(11) But this provision applies onlj when the public 


(1) Hiir%sh Chnndcr v Prosnntio Coo 
nar 22 W R 303 (1874) 

(2) Read v Price (1909) 1 KB 577 

(3) Siud CootfooUah \ Mvssamat 
Kuscebun 10 W R 24 (1868) 

(4) See s 3 (Jefitiition of docu 
went ) 

(5) See s 32 cl (6) ante 

(6) Taylor E\ f 438 and aulhoritics 
there cited The case last cited m the 
text would not stricUv come within the 
wording of s 6S clause (d) which refers 
to originals not carily movable in the 
instance given the originals are not 
movable at all In Whitley Stohes \nglo 
Indian Codes it 89'* it is suggested that 
such a case is not provided for unless per 
haps by the latter part of cl (c) But it 
cm hardly be said that the original cannot 
be produced m reasonable lute when it 
cannot be produced at any time U is 


apprehended that the case woull come 
will m the purview of the third paragraph of 
cl fo) because the document vvould under 
the eircumstmees given be in the posses 
Sion or power of a person nr persons out 
of reach or not subject to the process of 
the Court 

(7) S 65 

(8) Sci \olcs to s 74 post so an 
exitnined copy of a quiniiuenn al register 
was held to lie evidence without the produc 
tion of the or ginal Srccniiifv Oodoy v 
Biskonalh DhU 7 W R 14 (1867) See 
IS to this clause Krishna Ktshori v 
Atjfcori Lai 14 C 491 (1877) 

(9) AhrksiIi Ofangfll v Voyoth Palliyil, 
6 M 80 81 {1SS») Doc V Ross 7 M 
& W 106 

(10) ‘lee ss 76 77 post 

(ID Sandar Kuar \ Chandreshtiar 
tratad Karam Smgh (1907) 34 C 293 



520 


pnoOF n\ SECONDiRY EVIDENCE 


[s 65. 


document is still m esjatence on the public records, and does not interfere with 
the general rule in clause (e) thatanjsecoadary evidence may be given when tie 
original has been destroyed or lost (1) A certificate of sale granted under the 
Ci\nl Procedure Code, Act VIII of 1859, and before section 107 of Act XII of 
1879 was enacted, is a document of title, but is not a public document so as to 
allow secondary evidence of it to be giA en under this clause (2) certified 
copv of a rttbalart is admissible (3) See further p 509, ante, as to cases in 
which two causes for non production of the original are combined, and note' 
to s 8G, post 


CLAUSE (F) 


When the onginal is a document of which a certified copy is pernutted bv 
this Act(4), or bv any other law in force in India(5) to be given in evidence 
a certified copy is the onl} ei idence admissible (but t post) The words * to Iv 
given in evidence ” mean to be given in evidence in the fir<t instance without 
hanng been introduced by other evidence (0) A registered deed of sale is 
not a document of wluch a certified copv is permitted bv law to be given in 
evidence m the first instance uitbout having been introduced bv other endence 
Section 57 of the Registration Act onI\ shows that when secondari evidence 
has in am wav been introduced, as br proof of the loss of the onginal doeomenf 
a copy certified bv the regi trar shall be admissible for the purpose of pfonni: 
the contents of the original , that is it shall be admitted mthout other proof 
than the Registrars certificate of the correctness of the copy, and shill be 
taken as a true copy , but that does not make «ueh a cop\ a document which 
may be given in eiulenco without other evidence to introduce it (7) Section 
86 of this Act contiins an instance of documents to which this clause seems to 
refer (8) The Bankers’ Books Evidence Act (Will of 1891) is an instance ol 
an Act, other than the present one which permits certified copies of oninnal 
documents to be given in evndentc (9) So ako under the Powers of Attornev 
Act a certified copj of on instrument deposited shall without further proof 
be sufficient endence of the contents of the instrument and of the depo it 
thereof m the High Court (10) \nd aa to production of v enfied copies of entries 
m business books see Civnl Procedure Code 0 XI, r 19(11) Although tlie 
section provides that m clause (/) a Certified copy of the document, but no 
other kind of secondarv evidence is admissible yet in a case falling under 
clause (f) and also under clause (n) or (c) of the same section anvseeondiry 
evidence is admissible (12) 


(1) Kunncih \ I'aycih note (9) suf^a 

se« also In the matter of a cr3l sion 
beti'een the and the BrenhUda^ 

S C S6S (18‘9) BuMendral Swg v 
t/iail A/iadrema Marshall s Rep 213 
(IS62) 

(2) I asanji % Horithei 2 Bom L R 
S33 (1900) fer Cand) J 

(3) BadhonalM Aatarla s Emferor 22 
C. W N 742 s c. 19 Cr L ; 769 

(4) See s “S and as to this clause 
/kn-ihna AwSori v hishort Lai 14 C. 491 
(}8S7> 

(5) Hx 'ct Wni of 1891 (The 
Bankers Books Es idence Act) v fast 
see also \\ oo'lroffe and Alls Civ Pr 
Code O \LV. r 15 2ad Ed p 1343 

(6) //urnsh'iC/mnJer \ Frasuttno 

Coamar 22 W V 303 (1874) 

(7) HurruM 'C^xnt.Vr v Promnxo 

Co<r’ar 22 V\ ^ 303 (1874) and 

although such a roV may be taken as a 


wrert cop) of some dociirtent rests rml 
«n the office this circumstance does 
make that registered document ei Jerfe 
render it cperatiie against the perseas wto 
appear to be averted by its terms 
document registered m and brought frM 
a publ c registry office retju res to rW'e 
sshen it IS desired that it should fe 
4$ ctidence against any party »hc. a< 
not admit it uu le much as if it « 
out of pruate custody .’r, 

Omedee 5‘ingh 21 R -^S (IS 9) 

(8) flurryil* Chnii'-r v Fretn’' 
Coomar supra 

(9) Act Wilt of 1891 f 4 see 
^fl-enJ-r to last Tdition 

(10) Act VII of 188’ t 4 cl (J) 

(U) P 797 (2nd Pd.) 

(I2) In the matter of a coll 

tbt “^ta and the “PrenAi/da 5C 

(I8"9) 
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CLAVSE (G) 


This proMSioa is for the saMng of public time If the point to be a«cer 
tamed were, for instance, the balance m a long senes of accounts m a merchant’s 
books, eindentlv great inconi cnience would ans^, and much public time be 
wasted if a intness were compellable to go through the whole of the books and 
to make his exainmation and calculations before the Court lie is allowed, 
therefore, to do this before he comes to be sworn, and then to give the general 
result of his scrutiny He can, of course, be tested by cross examination and 
the books should alwa) s, where it is practicable, be m Court and open to the 
opposite side’s inspection and to that of the Court (1) So a witness who has 
inspected the accounts of the parties, though he may not give evidence of 
their particular contents, will be allowed to speak to the general balance without 
producing the accounts , and where the question is as to the solvency of a 
part) at a particular time, the general result of an examination of his books and 
securities may be stated in bke manner (2) But the word “result” must be 
construed stnctlv to mean the actual bgures or facts atn\cd at The “ excep 
tion under consideration will not enable a witness to state the general contents 
of a number of letters received b\ him from one of the parties in the cause, 
though such letters ha\e been since dcstrojcd, if the object of the examination 
be to elicit from the wntness not a fact but merely an opinion or impression , 
for instance, the impression which the dcstrojed letters produced on bis mind 
with reference to the degree of friendslup subsisting between the writer and 
a third part) la the other caies mentioned the fact in question is one whicli 
simply depends on the honest) of the witness, whereas he might from the 
perusal of the documents conscientiousU draw a very (bficrent opinion or 
mfetence from that which would be drawn b\ a jury ’(3) In case (g) 
secondary evidence ma\ be given os to the general result of the documents by 
any person who has examined them and who is sKtllcd m the examination of 
such documents The competence of the wntness must, therefore be proved to 
the satisfaction of the Court before such evidence is tendered In the under 
mentioned case it was held that the general result of the examination of many 
documents may be given under this clause, even though they may be ‘ pubhc 
documents ’ within the meaning of clause (e) and section 7'! , since the evidence 
was admitted not because the documents were pubhc but because they were 
such as could not be convementh examined m Uourt and because the fact to 
be proved was the general result of the examination (4) 

Upon the analogy of the rule contained m this clause, if bills of exchange 
or the like have been drawn between particulir parties in one invariable mode, 
this may be proved by the testimony of a witness conversant with their habits 
oi oiho apeoks geweraft*? iho iwA wvXhoat production oi ati tVie 

bills (5) But if the mode of dealing has not been uniform the case docs not fall 
within this exception, but is goaemed by the ride requinng the production of 
the ivntmgs (6) 


66 Secondary evidence of the contents of the documents ® 

referred to in section 05, clause (a) shall not be gi\en(7), unless iroduce 
the party proposing to gixe such secondart evidence ha? pre- 
viously gi\en to the party in avhose possession or pouer the 


(1) Norton E\ 248 see also Cjv Pr 
Code O XXVI r 11 2nd Ed p 1097 
(Commissions to ]n\estit,ate and adjust 
accounts ) 

(2) Tajlor Ev | 462 

(3) Ib 

(4) Si'tdar Kuar v 


Prasad Naroin (1907) 34 C 293 

(5) Spencer v DMing 3 Camp (310) 
16 ) Taylor Ev } 46"’ 

(7) See Kameshnar Pershad \ Amanul 
u/la 26 C 53 (1898) sc 2 C \\ N. 
649 cited ante p 51s and the observations 


Cbandreshu.er 
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document is{l), or to his attorney or pleader, such notice 
produce it as is prescribed by law, and if no notice is prescnb' 
bv la\\ , then such notice as the Court considers reasonable iind 
the circumstances of the case 

Provided that such notice shall not be required in ord 
to render secondar} e\idence admissible in an> of the follovii 
cases, or in any other case in which the Court thinks fit 
dispense with it — 

(1) T\hen the document to be pro\ed is itself a notice, 

(2) i%lien, from the nature of the case, the adverse pirl 

must know that he w ill be required to produce it ,(i 

(3) when it appears or is pro\ed that the ad\crse part 

lias obtained possession of the original by fraud ( 
force , 

(4) when tlie ad\ersc part> or Ins agent has the ongiiu 

in Court , 

(5) when the adverse part^ or agent has adniitte 

the loss of the document , 

(0) wlien the person in possession of the document ou 
of reach of, or not subject to, the process of th 
Court 

Principle — Xotice is required m order to gi\ e the opposite j art\ a 
c ent opportunitj to produce the document and thereby to secure if he pIca«o^ 
t ic best cvideuco of its contents Notice to produce also exclules the argu 
rnent that the opponent has not taken all reasonable means to secure fhi 
original (3) See further Notes post as to the ground of the nik and of thi 
provisos 

a 63 (Meantvg of »rcondarj mdenee) s 3 ( Documtnt ) 

a 65 Cl (») {Proof bj srtondary euJtnce ) a. 3 ( Court ) 

StPfi- Tig Art 12 Toj’iar Er ff WxindmCle AnJAmir 1*’ 

Code SndEd. O V r 7 p O XIII pp 6n.>— 812 0 \I rr 15—18 pp. ■91-79'! 

Cr nr Code ss. 94—93 48a Ch VI ift Penal Code a 1"5 


Kotlce to 
produce 


COMMENTARV 


K proper notice to produce is m the ciscs mentioned m section ^ * 

(a) necessary before secondary evideiicc(4) becomes admi'^'^iblc The true 
pnnciple on which a notice to produce o document on the tml of a !. 

required is not to gi%c the opposite r>rt^ notice that such a docuinent 
bo used I)} a party to the cause m order to enable him to prepare taiucace 
cvplam or confirm the document but is mcreb to gue him a BulTicictit 
tunity to produce it and thcrebj secure if he plciacs tlic best caulcnce o 


(1) TI ese worls m s 65 were inserted 
Jy Act XVIir of 1872 a 6 

(2) See Dj-orha S ngh v RamanMnd 
Vtodhya 4l \ 592 a c. 17 A L. J 
711 

<a) n jer V CoUns 7 Ex 639—547 
(4 In $ 65 existence cond tion or 


.men,. me,n.kenof '"•"■'"I 
•T ev lienee of the contents 
™,onrf 0.»rn 

idence of ex stence ° 

n be 6>ven in any case without not 
leld Cv 6th Ed 23’ ArP>f«'‘‘7 ^ 
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contcuts , and therefore, when a document is shown to be in Court, a request 
to produce it immediately is sufiicicnt (1) 

Section 65, «’ ' ’ n of both parties 

and strangers ce is used for an 

adversarv in the produce a docu 

ment is served witli a summons to produce a iuhpama duces tecum A notice 
to produce is a notice by pnrty or his solicitor to another party or hi« solicitor, 
calling upon the latter to produce at the trial a particular document or particular 
documents specified in the notice A s«hp««a duces tecum is a process used 
not by the party but by the Court It would appear from clause (n) of section 
65 that the notice to produce referred to in sections 65 and 66 is a notice ser\ ed 
either on an ad\ersary or on a strangcr(2) and is a notice issued by process of 
Court under the Ci\i!(3) or Crimmal(4) Procedure Code In the Mofussil all 
notices are served through the Court, but on the Original Side of the High 
Court, the partv himself or liis solicitor serves a notice to produce on the opposing 
partv or his solicitor "Where however the person in possession of the docu 
ment is a stranger to the suit, a svhpcciut duces tecum will be necessary m the 
Hich Court as in the English Courts whose practice in this respect is followed 
The notice to produce must be such as is prescribed by law , and if no 
notice i« presenbed by law, then such notice as Ae Court considers reasonable 
under the circumstances of the case It must be shown that the patty to 
whom the notice has been given has the document in his possession or power 
Possesion is the very foundation of notice, reasonable evidence of po<8®8 
Sion rau«t be giv en, and then on proof of service of notice and non production, 
secondary evndence may be ofiored (5) If the document is in the possession 
or power of the person who desires to use it as endcnce, he must produce it (6) 

‘ It is difficult to lay down any general rule as to uhat a notice to •produce ought 
to contain, since muct must depend on the particular circumstances of each case 
No mis statement or inaccuracy in the notice will however, be deemed material 
if not really calculated to mislead the opponent Neither is it necessary by 
condescending minutely to dates contents, jiarties, etc , to specify the precise 


uall be called for this will he suffiaent ’ (7) The form of notice may be genera! 
c j , to produce * all accounts relating to the matter in question in this 
cause (8) , or “ all letters written by the plaintiff to the defendant relating 
to the matters in dispute in the action (9) But a notice to produce letters 
and copies of letters and all booha relating to the cause ’ has been held to be 
too vague to admit secondarv evidence of a letter (10) Inaccuracies will not 


(1) DcCjgr V Cell ns 7 Ex. 639 
further rot ce to produce excludes the 
argument that the opponent has not talcen 
all reasonable means to procure the original 
i6 647 V fosl Proviso (4) p (497) 
But sec also Dale v Ktnsci 1C M & R 
38 

(2) Field Tv 6ih Ed 233 VVbitlej 
Stolves 11 893 

(3) See Uoodroffc &. Alls Civ Pr Code 
(2nd Ed ) O V r 7 p 641 O XI rr 
IS— 18 PP 794—796 

(4) See ^^oodfof^e fi, Ali s Cr Pr 
Code ss 94—98 Ch VI ii> s 48 j t6 
and s' 16"’ 165 post persons o rutting to 
produce documents after 'ervice of notice 
mav he proceeded against under s 175 of 


the Penal Code 

(5) Sec ^inc/«ir v 5'fcieiuoii 1 C & 
P 585 as to the order in \\1 ich the cm 
dence miv be given see s 136 post 

(6) Ilira lAsi \ Canesh Prasad 4 A 
406 410 (1882) 

(7) Tailor Ev § 443 

(8) Rogers v Cuslance hi ^ Rob 
181 

(9) Jacob V Lee 2 M &. Rob 33 
Uorrts V Haaser id 392 

(10) /o « V Cduards MCI &Y 139 
Recent decis ons lustifj a greater Uxity 
of practice tl an pre a led formerI> but it 
is believed that man) English Judges still 
act upon the old principles Taylor Cv 
443 
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vitiate a notice unless the recipient has been misled thereby (1) As to the time 
and place of the senxce, when not fixed by law, no more precise rule can be laid 
down than that it must be such as to enable the party, under the known cir 
cumstances of the case to comply with the call (2) The sufficienc) ol the 
semce is a question for the Judge, who must be satisfied that it was such that 
the recipient might, by using reasonable diligence, have comphed with the 
notice (3) If the notice has not been properly served, or if served in insulE 
cient time(4) or if the party calbng for a document does not take all the nwaoJ 
m his power to compel its production(5} secondary evidence will not be 
permitted to be given 

When a party calls for a document which he has given the other party 
notice to produce and such document is produced and inspected by the partv 
calling for its production, he is bound to give it as evidence, if the partj pro 
ducing it required him to do so (6) And when a party refuses to produce a 
document which he has had notice to produce he cannot afterwards u’e the 
document as evidence mthout the consent of the other party or the order of 
the Court (7) The rules with regard to the admission of secondary endence 
are the same in criminal as in ci\ il tnals, and the necessity for notice the same , 
though it will comparatively seldom happen that documents ate required to 
be produced at a cnminal trial and notice will consequently ha%e but seldom 
to be issued (8) The Court shall presume that every document called for 
and not produced after notice to produce was attested, stamped and executed 
m the manner required by law (9) 

■^roTiso# Notice IS not required in order to render secondary evidence adnii ible 

in anv of the following cases — 

(a) When the document to be proied m ttsel/ a notice This exception srpears 
to have been originally adopted in regard to notices to produce for the obiioua 
reason that if a notice to produce such a document wer'* necessary, the «cne| 
of notices would become infinite The exception has subsequently been exten ’e ‘ 
to other notices and now lets in proof by copies of a notice to quit of a notice 
of dishonour provided the action be brought upon the bill but not otherw c , 
and of all such notices of action or written demands as are necessary to entitle 
the plaintiff to recover (10) 

(b) When from the nature of the case the adierse party must hiow that It 'cdj 

be required to jroduce it The second of the cases is where from the nature o 
the action or indictment or from the form of the pleadings the defeaiiu 
must know that he will be ’ ' » — nn i i* 

called upon to produce it 

a bill of exchange or other 

the counsel for the plain , 

evidence ol its contents even though the defendant should offer to proci 


(1) Lawrence v Clarke 14 M Jt W 
251 

(2) Taylor Ev S 445 see J 446 
when the pipers are m a fore Rn country 

(3) Lloyd V Moslyn 10 M & W 4W 
4&4 

(4) Sues V Bray 54 L J Cb 132 
Taylor Ev S 445 but >f a party on 
beint, 8er%ed with a notice to produce » 
document states that it is not tn ex st 
ence parol proof of the contents wll be 
recciied and no object on cm be taken to 
the lateness of the service Foster v 
Potmer 9 C & P 720 

(5) Shambali Koert v Jago D'bee 29 


C 749 (1902) , ,, 

(6) S 163 post see Notes t 
section 

(7> S 164 post see Notes 
sect on and see Civil Procedure Code I 
Ed) O XI r IS p 794 O MI ^ ‘ 

1 725 

(8) Norton Ev 251 

(10)^Tay^cir^‘’Ev 19 450 451 
;here c ted Q«rre whether the not « 
■eferred to m cL (1) is a not re to Vf 
>nly or includes also the eiber not c« 

»h ch the doctrine has been eatrndeJ 
he English cases 
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the document itself (1) In a suit for redemption the plaintiOs were allowed 
to gne •secondary cndencc without notice to produce the original mortgage 
bond as the defendants must haa e known that they would be required to 
pro luce it m a suit for redemption (2) A like rule prevails in in action on 
contract against a earner for the non dclncry of wntten instruments as aUo 
m indictments for conducting a traitorous correspondence It has however 
been held inapplicable in a cha^e of foi^ng a deed and no doubt can be 
entertained that an indictment for arson with intent to defraud an insurance 
office does not conie) such a notice that the policy vnll be required is to 
di pen-sc with a formal notice t > produce SimiKrlj it is the necessarj (though 
re\ erse) ceonsequence of this rule that if the maker of a note or cheque or the 
acceptor of a bill docs not is defendant m in action deny by the plea his 
making or acceptance the plaintiff who is not bound to produce the instrument 
as part of his case since it is admitted on the record maj object to the defen 
dant s givmg secondary evidence of its contents for the purpose even of identi 
ficition unless a notice to produce has been duly served or unless the instrument 
IS «hewn to be m Court (3) 

’ I j J as oUained posfesston 

brought he has received 
In such cases tn odium 

epofiatoris a notice to produce is not required to be given to him before admitting 
secondary evidence of the contents of the document of which be has improperly 
obtained possession (5) 

(d) TFAen the adicrse parlj or kxs agent has the original in Court For 
the object of the notice is not as was formerly tliought to give the opposite 
party an opportunity of providing the proper testimony to support or impeach 
the document but merelv to enable him to produce it if he likes at the trial 
and thus to secure the best evidence of its contents (6) 

(e) TTfte ’ 
for m such c 
Under this < 

destruction c ^ ^ 

and then show its contents by secondary proof unless he has first served a notice 
to produce since (notwithstanding the evidence to the contrary) tlie document 
may still be in existence or at any rate the opponent may dispute the facts 
of its having been destroyed (8) 

(f) TT/en the person in possession of lledocuucit is out of reach of or tot 
subject to the process of the Court (9) On this point sections C5 and 66 are not 
haj pill drafted Section 6o appears to req lire a notice to be gn en in this 
case for the last paragraph of Clause (a) applies to everything tlat has gone 
before while tl e present Clause expressly enacts that notice is not necessarv (10) 
Where a commission to take evidence is issued to anv place beyond the j ir s 
diction of the Court issuing the commission it is not necessary in order to a Imit 
secondary evidence of the contents of a document that the partv tendering it 
should have given notice to produce the original nor is it necessarv for him 
to prove a refusal to produce the onginal (11) 


(1) See It h tel ead v Scott 1 M & 
Rob -» 

(■') D^iorka S ngli v Jla an nd 
Upadlya 41 A 592 s c 17 All L J 
711 eee s 9o post 

(3) Taylor Ev ! 452 and rases there 
c ted 

(4) Leeds v Cooks 4 Esp 256 Doe 
V Rise B ng 724 

(5) Taylor F } 453 

(6) Dtvier \ Coll nj 7 Ex 639 ontr 


p 523 see Taylor E I 456 

(73 Taylor C § 455 

(8) Doe > Mott i 3 A &. E 46 

(9) See Bishop \fellus v t car dpos 

tolc 2 M 295 301 (18 9 Haro and 

Roy V Ran Copal 4 C W 42!> 

(1899) s c 27 C 639 c ted ante 

(10) See the argument n v Gou 

Km 9 C 939 (1883 

(11) Roll \ Ga i K n supra 
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It will be observed that under this section, besides the specified case'> m 
which notice is not required, the Court has the power of dispensing with 
notice “ in any case in which it thinks fit This is a relaxation of the pro 
dure in force in tlie i-nglish Courts (1) 

67. If a document is alleged to be signed or to have be 
written wholly or in part by any person, the signature or t 
handwriting of so much of the document as is alleged to be 
thit person’s handwriting must be proved to be in his Inn 
writing 

Principle. — The iicrson uho makes an allegation must prove it Noi 

post 

8 3 ( Docaiienl ) a 3 ( Proveil ) 

s 45 ( £xj}erl eitdenee i JjnlorU uj ) s. 47 {^onexj&rt ev le ee h It 
s 73 ( Can piriio of hat dwrtl ny ) wrilr^) 


COMMENTARY 


In addition to the question which arises as to the contents of a docuii ei 
dealt wth m vections 61 — 66 the further question arises when a tlociimei 
IS used as evidence namely whether it is that which it purports to be , whctlf* 
m other words it is a genuine document The latter question is dealt snth i 
sections 67 — 73 The nature of the evidence will greatly depend upon tl 
nature of the document Proof of handivritmg signature and execution niu 
be gi\en Torinalities attend or form part of such execution of cither a 
universal or special nature Signature is almost universal for which soiiu 
times but more rarely sealing is substituted Sometimes both are used 1 
a person cannot write and has no seal he generallv makes a mirk, and som 
other person writes his name Attestation as to which see sections 68— <• 
IS sometimes an imperati%e formality Whatever the doeiinieat ina) be i 
cannot be used in evidence until its genuineness has been either admittcil o 
established bj proof which should be given before the document is uccepte 
by the Court (2) Although under this section no particular kind of proof i 
required for the purpose of establishing the fact of execution, it must ncier 
theless be shown to the satisfaction of the Court that the mark or signaturi 
denoting execution was actually fixed to the document by the person wn( 
professed to execute it A Court is not bound to treat the registration cnuoric 
ment 'is conclusue proof of the fact of execution If there are suspicion* 
circumstances attending the execution of the document such endorsemen 
cannot be resorted to for the purpose of bolding that the execution has been 
proved (3) The word ‘ signing means the witmg of the name of a pc^oc 
so that it may conv'uv a (L^tmct idea to somebody else that what the wnticj 
indicates is a particular individual whose signature or sign it purports to oc 
A mark is a mere symbol, and does not convey any idea to the jx-rson w 
notices it — very often probably even to the person who made it (4) -I 
section has not provided for the case of marks and seals, as to the proo o 
which, however see atite notes to section 47, and section 73, which assum 
that seals arc capable of proof This section merely states with rcicrcBro 
documents vihat is the universal rule m all casts that the person vvho ma es ^ 
allegation must prove it It is m no way restrictive as to the kina ot p 


ni Cinningham Tv 218 
( MarUjy Tv Act 60 
* ingannalh \ Dl 'ojao 5 O L J 
11 ^ c 46 I C 27> 


f41 V rr al Chundcr v Sr ntali 
mam 2 C W \ 642 648 (18931 
s {rnaiure inctodBK a tiiart sev 
lotM lo s 47 It 437-438 
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which may he gn cn . the proof mav be by an^ of the recognized modes, as 
for instance, bj statements admissible under section 32 , and tlius handwriting 
may be proved by circumstantial evidence (1) In that respect the rule is 
precisely the same as it stood before It leaves it, as before, entirely to the 
discretion of the presiding Judge of fact to determine what satisfies him that 
the document IS a genmne <-> o • » • ' 

that the e'V’idcnce which 
defendant’s case depend? 

and admitted the deed to be his, and caused it to be registered, bringing witnesses 
to his execution thereof Upon that evidence the lower Court came to the 
conclusion that the deed was pro\ed , but it was contended in appeal that the 
present section rendered it necessan that direct evidence of the hand vniting of 
the person who was alleged to have executed the deed should have been given 
by some person who saw the signature affixed But the Court, making the 
observations cited aboie, held, that it was not so expressly stated in this 
section, and that that was not the intention of tlie Legidature (4) So also 
this Act does not require the writer of a document to be exammed as a 
witness , not does the present section reqiurc tbc subscribing ivitnesses to a 
document to be produced (5) 

It has been stated(G) to be commonl} the practice wnth Subordinate Judi 
Dial Officers, when takmg the e^^dence required by tins section, to record mcrelj 
that the witness i enfied (‘ tasdik ’ hya or some similar expression) the docu- 
ment without stating the exact nature of the cMdcnce offered or the 
statement made hr the witnc'-s In Ganga Persad v Inderjit Singh(l) the 
Judicial Committee said — *' The Documentary evidence on which the 
defendant’s ca«e principally rested consisted of two documents and the 
endorsements of payment thereon, which purported to ha%c been signed 
by the plaintiffs , because the«e, if really signed by them, were proor of 
settled accounts comprehending most of the disputed payments In this 
countr}, or m anj country where the adimnistration of justice is conducted 
with any degree of formality and regularity, one would ha^c expected to find 
that these documents had been put into the bands of the plaintiffs , and that 
the} bad been called upon to admit or deny their alleged signatures, and 
that the proof of these documents to be guen by the defendants would have 
been far more specific than a mere statement that they were identified and 
verified, as the Judge sa}3, by the witnesses , the witnesses would have been 
called upon to state whether they saw B S sign the first, vt B S and J sign the 
second, or, if not, whether they could speak to the handwriting, and generall} 
what took place on the two occa os on which the accounts arc vaguely said 
by oae ol the mtesesses to bare been adjasted ’’(8} As to tie presumptions 
which exist in the case of documents thirty years old, see section 90, post 

“ ‘ Executed ’ means completed ‘ Execution ’ is when applied to a docu ppQot ot 
ment, the last act or senes of acts which completes it It might be defined execution 
as formal completion Thus execution of deeds is the sigmng, sealing and 
dcU\ering of them in the presence of witnesses Execution of a will includes 
attestation In each class of instruments we ha\e to consider when the instru 
ment IS formally complete ”(9) Thus the contract on a negotiable instrument 


(1) Abdulla Paru v Caniuboi (1887) 

11 B 690 Danndra Kumar Chose \ R 
(1909) 37 C 91 and as to the methods 
of I roof see section 47 ante 

(2) Keel Kanto v Jugobundho Chose 

12 B L R Apr 18 (1874) f-cr Markbj 

J 

(3) Ib 

(4) lb 


(SI Abdool ih \ tbdoor Rahman 21 
W R 429 (18/4) as to attesting wit 
nesses slc s 68 

(6) Field r\ 6th Ed 233 

(7) 23 U R 390 (1875) 

(8) 23 R 390 11873) 

(9) Rhatant Uarbhu n \ Devjt Punja, 
19 B 635 638 (1894) f. r Farran J 
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IS, until deli^erf, incomplete And revocable (1) The execution of documcnta 
to the validitj of which attestation W not necessary niaj he pro\ed by 
the admissions of the party aMinst whom the document is tendered, whether 
such admissions are of an evidentiary nature, or made for the purposes of the 
trial only ^ i j . 

document « 
fitHi (sectic 

trial for the purpose of dispensing with proof "When there had been no ad 
mission as to the execution of a document which has been produced, it becomes 
necessary to prove the handwriting signature, or execution thereof (3) As 
to the V arioua methods of proving handwriting eee section 17, ante and the 
Notes to that section The English cases with regard to deeds and their eealing 
arc not of much importance m this country where wntings under seal or as 
they arc teehmcally called, “deeds” are not gencrallv required and contracts 
under seal have no special privilege attached to them being treated on the 
same footing as simple contracts According to English law, where the signature 
of a deed haa been proved and the attestation clause is m the usual form 
Ecaling(3) and delivery may be presumed , so if signature and sealing are proved 
delivery wiU be presumed (4) Where the seal of a corporation is not judicnlly 
noticed(5) it mav be proved by anyone who knows it, no witnesses are required 
to the affixing of such seal, and attestation is not necessary unless the Article 
of Association otherwise provide The presumption is that the seal has been 
properly affixed (6) 


If the writing which is tendered in evidence is one which receives its 
character from being passed from one hand to another, the delivery, if neecs 
saiT must be proved So until delivery a fjunifi is not clothed with the es.*cn 
tial characteristics of a negotiable instrument (7) No particular form of delivery 
is neccssarv (8) Lastly , certain special rules exist as to the proof of execution 
of documents wluch arc requited by law to be attested (9) ■'kn attested 
document not required bv law to be attested may bo proved as i! it was 
unsttested (10) In respect of the proof of plans, jt is not a sufficient reason 
for admitting a plan m evidence, that a witness eays it was prepared in w* 
presence unless the witness also says that to his own knowledge the plan u 
correct (11) 


Prool wh^rd 
no attesting'- 
witness 
found 


j 68. If a document is required by law to be attested, it 
as evidence until one attesting witness at Ic'st 
for tbe pvirpose of pro\ ing its execution, if there 
be an attesting witness afive, and subject to the process of the 
Court and capable of gn mg evidence 

69. If no such attesting witness can be found, or 
.'locumcnt purports to have been executed m the United 
pom, it must be proved that the attestation of one attesting, 


(1) See foot note (9) pase S2T 

(2) Sec Phipson Ev Sih Ed 488 489 
Taylor Ev $ 572 ef s«q 8 149 

(3) See last Se>te 

(4) Tajlor Ev 5 145 Koscoe M P 
Ev 18lh Ed 137 

(SI t s 57 einte 

(6) \totset \ Thornton 8 T P 307 
ffe as to this case Taylor i IBS'* 

as to fie pros I’rpt on e>l gtitmneoes* pI 
certa n .cals see 8 S'* /'ort and a* lo cons 
panson of seal* s 73 fost 


(T) Bho^vnn Ifardhum r Dnp 
19 D 638 (1894) , 

(8» Phpson M (5lh 1 t 49’) 4M 
cases there cited tee as to the pre*u 
ton m fa^mlr of the 
loslroments Taylor Ev 18 I-* ^ 

and a* to Presufiiption of very 

* (9) 6<U_*1 /-ort 

flO) S ?2 /•ost ,r S' R. 

(It) R \ Jerra Haste 11 Horn It C. 
-4-’ 246 (1874) 
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Witness 'll least is in Ins hand\mting, and that the signature of 
the person executing the document is in the handwriting of that 
per'son 

70 The admission of a party to an attested document of 
its execution b) himself shall be sufficient proof of its execution 
as against him, though it be a document required b) lu\ to be 
attested 


71, If the attesting witness denies or does not recollect 
the execution of the document, its execution may be provedj 
b^ other e\idencc 


Proof ^^h 
attesting 
witness 
denies th 
execution 


72. An attested document not required bj law to be| 
attested maj be proved as if it was unattested 


Principle — Vttcstalion of documents is a common formalitj and m 
some esses is impcratne The object with which it is made or required is to] 
nfiord proof of the genuineness of the document It is clear that the provi 


hdmisslo 
hr execut 

documen 


Proof of 
documen 
not requl 
by law t 
be attestc 


bv law as burners against j erjurv and fraud must be strictU observed (1) On 
the other hand the fate of a document is not necessanlf at the meicj of the 
attesting witnesses The mere fact that tl ey repud ate their signatures or 
the like docs not ms alidate the document if it can be proved b} evidence of 
a reliable character that they have given false testiraons (2) \\here however 
atte&tation is optional a part) ls free to gne such evidence as he pleases the 
case not being one in which the law has requited a particular form of proof 
Sec Notes post 

t 3( Docunenl ) « 45 47 67 {1 roof of hanliur t ng) 

« 2 { El 'tenet ) s 17 ( l<fm « on ) 

e 3 ( Court ) as 89 ^0 (Pruumpl on of a t^tot on ) 

8 8 ( Proof ) 

D s \rts CO— KJ Tajl r Pt §§ 1«9— 1801 Act X of 18G5 sa 50 331 
\ct X\I of 1870 8 ** Act [\ of 18S'> 91 59 l‘»3 Pli p8 n Ev 5th E 1 lJ'’--i9C 
IlatT • Li T of ident ficit n in || S'*? — 381 


COMMENTARY 

Section 68 is imperative (3) There arc but. few documents which ate re °e'<ralred"l 
quircd by law to be attested m India TFtRs made after the first da> of January law to be 
1860 by persons other than Hindus Muhammadans or Buddhists(4) and attested 

made bj Hindus Jamas Sikhs and Buddhists on or after the frst dar of 
Septemb Lieutenat Governor of Bengal 

and m t relating to imraoiable property 

situated In the case of wills attestation 


(1 Arj » Cl a dro Dl adra \ Kolas 
Clandra £)w 36 C L J 373 (19-’2) 

( ) Malro] Lai Behar An/un an un 
n MO 5 O L J 667 s c 48 I C 
538 

(3) Sidlania Ktin or Singl o \ Gour 
Cl a dra Pal 35 C L J 473 

(4) Act \ of 1865 (Ind in Success on) 
W, LE 


ss 50 331 

(5 Act \\I of 1870 (Hndu Wills) 
s 2 As to nhetber str ct afTrmat e 
proof of due atlestat on s ahsolotely neccs 
sarj see X bo Sundar Debi i Ifemang iit 
Debt 4 C W N 204 (1899) Cf H ndu 
Trmsfers and Bequests Acts (Madras Act 
1 of 1914) 
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13, until delucry, incomplete and revocable (1) The execution of docutpcnti 
to the validit} of vhich attestation is not necessary may be proved bv 
the admissions of the party aramst whom the document is tendered l^betller 
such admissions are of an evidentiary nature, or made for the purposes of the 
trial only In the case of attested documents the admission of a party to such 
document of its execution bv himself is suSicicnt proof of its execution as agamsl 
him (section 70, post) whether such admission be eMdentiarv or made at the 
trial for the purpose of dispensing with proof When there had been no ad 
mission as to the execution of n document which has been produced it beconiw 
necessary to pro\c the handwriting signature, or execution thereof (2) As 
to the various methods of proving handwriting see section 47, ante and the 
Notes to that section The English cases with regard to deeds and their sealing 
are not of much importance m this country where writings under «eal or as 
they are techmcally called, ‘ deeds ” are not generally required and contracts 
under seal have no special privilege attached to them, being treated on the 
same footing as sirapk contracts According to English law, where the sijrnature 
of a deed has been proved and the attestation clause is in the usual form 
ecalmgfS) and delivery may be presumed , so if signature and seabng are proved 
delivery will be presumed (4) Where the seal of a corporation is not judiciallT 
noticed(5) it ma^ be proved by anyone who knows it no witnesses are required 
to the affixing of such seal, and attestation is not necessary unless the Article 
of Association otherwise pronde The presumption is that the seal has been 
properly affixed (0) 

If the writing which is tendered in c\idence is one which receives its 
character from being passed from one hand to another, the delivery, “ 
sary must be proved So until dcliverv a hundt is not clothed with the estca 
tial characteristics of a negotiable instTument (7) No particular form of delivery 
18 necessarv (8) Lastly , certain special rules exist as to the proof of exccnt|°“ 
of documents which are required by law to be attested (9) An * 
document not required bv law to be attested may be proved as if rt vr 
unattested (10) In respect of the proof of plans, it is not a sufficient 
for admittmff a plan in evidence, that a witness says it was prepared in ^ 
presence unless the witness also says that to his own knowledge the pl®’^ 
correct (11) , 


Proof of 
execution ol 
document 
required bv 
law to be 
attested 


Proof whera 
no attesting^ 
witness 
found 


68. If a document is required by law to be attested, i 
'shall not be used as evidence until one attesting witness 

ihas been called for the purpose of prot mg its execution, u 
be an attesting witness alive, and subject to the process o 
Court and capable of giving evridencc 

69. If no such attesting witness can be found, 

{ lociiment purports to Invc been executed in the United v © 
lorn, it must be proved that the attestation of one aftrs o 


(1) Se« foot note (9) page 527 

(2) Sic Phipson Fv 5th Ed 488 489 
Taylor Ev S 972 cl seq i 149 

(3) Sec last Note 

(4) Tajlor Fv S 149 Koscoe N P 
Fv 18ih Ed 137 

(5) t s 57 anie 

(6) Moxses V Thornton 8 T R 307 
sf as to this case Taylor Fs I 1852 
as t the pres iTTfitiort of genu neness of 
certa n seals see t 83 foeS and as to com 
par son of seals s 73 Post 


(7) Shatt’anji Ifarblun v PvW* ^ 

19 D 638 (1894) ,, 

m ri .p>m I ' oil. « 

cases there c ted see as to tn i 
ton in fasour of the j|7 

instruments Taylor Ev t 

and as to Ffesuraption of deiirr i 

(9) ‘Js 61—71 pos! 

(10) S 72 post II CK- 

(ID f? > Joro Haste U rio"' * 

213 246 (1874) 
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^vltness at least is in Ins handwriting, and that the signature of 
the person executing the document is m the handwriting of that 
per<5on 

70 The admission of a party to an attested document of 
its execution b} himself shall be sulficient proof of its execution 
as against him, though it be a document required bj law to be 
attested 

71. If the attesting witness denies or does not recollect 
the execution of the document its execution may be proved 
b^ other eMdencc 

72 An attested document not required by law to be 
attested may be proved as if it was unattested 

Principle — Utp tation of documeats is a common formalitj and in 
pome cases is imperative The object with wluch it is made or required is to 
afiord proof of the genuincne'! oi the document It is cleat that the provi 


bv law as barriers against jerjurv and fraul must be strictlj observed (1) On 
tl e other hand tlie fate of a document is not necessarily at the ractej of the 
attesting witnesses The mere fact that tl ey repud ate their signatures or 
the like does not invalidate the document if it can be proved by evidence of 
a rel able character that the) have given fake testiraon) (2) \\ here however 
attestation is optional a partv is free to gne such endence as he pleases the 
Cl e not being one in wl tch the law has rcqmrcd a j artic ilar form of proof 
See Notes post 

t 3 ( Docu/ienI ) « 45 47 67 73 (Proof o/ Aanriier I nj ) 

s. 2 ( £ dtnee ) # 17 ( Wm « on ) 

B S ( Co r( ) 8S 89 90 (Praumpl on of at slit on ) 

B a i Prof ) 

D 'T Art 08 69 Ti I p Tv §5 1310—1801 Act \ of 186 as 50 331 
\ct \\I of 1870 8 ■> Act IV of 188 bb 50 I '*3 PI |<< n Er otli E 1 IJ”— 490 
nam« 1 a V of I lent ficit n in |§ S'*? — 3S1 


COMMENTARY 

Section G8 is imperative (3) There are but few documents which are re 
quired by law to be attested in India IFtIk made after the first daj of January 
1860 by persons other than Hindus Mul ammadans or Buddhists(4) and W ills 


made b} Hindus Jamas Sikhs and 
0 V Q-O - »- 

I I ' ' ' 

I I 


(1) Arj rt Cl a dra DIadra Ka las 
Chandra Das 36 C L J 373 (19'’'’) 

( ) Uo/raj LaJ Behar \ Anj mentn 
ft «a 5 O L J 667 sc 48 1 C 
538 

(3) S dl a ia K mar S nf l a Caur 

C and a Pal 35 C L J 473 

(4) Act X of 1865 (Ind an Success onl 


Buddl ists on or after the first dav of 
Licutenat Governor of Bengal 
I relating to immovable property 
' In the case of wills attostat on 


ss so 311 

(5 Ac \\[ of 1870 (Hndu W Ils) 
s 2 As to whether str ct afTrmatre 
proof of due atlcstat on s absolntelj neces 
sar see X bo Sundar Deb \ Hemangini 
Deh 4 C W N 204 (1899) Cf H ndu 
Tr nsfers and Deq ests Acts (Madras Act 
1 o 1914) 
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either of the execution or of the admission of execution by the testator is 
expressly made sufficient for the purpose (I) So the signature of the Registrir 
at the foot of the registration endorsement embodying the admission of the 
executant has been held to be sufficient attestation within the meaniti" of 
section 60 of the Indian Succession Act (2) But this does not, however, hold 
good in the case of mortgages (3) A mortgage, the principal money secured by 
which is 100 rupees or upwards, can bo effected only by a registered instrument 
signed by the mortgagor and attested by at least two witnesses IVhere the 
principal money is less than 100 rupees, a mortgage may be effected cither by 
an instrument signed and attested as aforesaid, or (except in the case of a simple 
mortgage) by delivery of the property (4) The attestation here contemplated, 
is attestation of the act of signing by the executant and cannot, m the ab'iencc 
of any express provision to that effect, be taken to include the attestation of 
the executant’s admission of having signed the document (6) Therefore, the 
requirements of section 59 of the Transfer of Property Act are not satisfied 
when a mortgagc-hond is signed by the mortgagor attested by one witness and 
contains the Sub Registrar’s signature to the endorsement, recording the admis * 
Sion of the execution by the executant (6) The illadras High Court held w 
one case that a mortgage for more than 100 rupees which has been prepared 
and accepted, hut which is not attested, is in\ahd , and that it cannot be used 
in proof of a personal covenant to pay (7) But this view has not been accepted 
by the Calcutta High Court, which has held that an unattested mortgage, so far 
. * • ’ ' ' * ’ stfc«ted, 

* held that 

. r was not 

' luch as it 

Iras High 

Court held that a document which purports to be a mortgage but is not one 

owng to the lack of the attestation required by section 69 of the Transfer of 

Property Act, is not a document which requires attestation ivithin the meaning 

of the present section ; and so (whether it is registered or unregistered) is 

admissible to prove the personal cove 

require attestation (9) But in a more 

by the Privy Council)(IO) and in a P 

Court(ll) it has been held that a doc ^ , 


(1) Act X of 1S65 s SO Cirindra 
Aailt y Bcjoy Cofal 26 C 246 248 24* 
Ci89ai 

(2) Nilya Copal \ ^agettdra Math II 
C 429 (1885), Horendra Narain v 
Ctiandra Kanta 16 C 19 (1888), Ctrxndra 
Math V Pcioy Copal supra Tofaittddt 
Pcada V Mahar Ah 26 C, 78 80 (1898) 

(J) See list two cases citetl and pot! 

(4) Acl IV of 1882 (Transfer of 
Property) s S9 

(5) To'aluJdt Peoda ' Mahar Ah 26 
C, "8 (1898), Ctrtndra Math v Bejoj 
Copal, 26 C 246 (1898), Abdul Kanm v 
Sohmun, 27 C, 190 (1899), Siut Dhusan 
Pal V Chandra Peshhar, 23 C, 1864, and 
DmO’xoiee Deb\ \ Den Dehari Kapur, 7 
C W N , 160, Ronu v Laxtnanrao 33 B, 
44 (1909), Dodrx Prasad \ tbdul Kartm 
35 \ 254 (1913) SSomu Palter » Abdul 
hadtr Rat-uthon P C , 35 M , 607 (1912) , 
39 I A 218, Celleclor of ifiraapur v 
Dhaguan I rasad F 35 A., l64 (1913) 

< / o/alu IJi ptada \ Mahar Ah 


(supra) 

(7) Madras Deposit Soexety ' 

Anvwd. 18 M, 2? (1894). 

\ post N 9 . . 

(8) honatun Shaha V Dino Nath 26 

222 (1898). s c. 2 C. W N. ceexxv 3 
C W N 228 Tofaluddi Peada > Mahar 
Ah 26 C 78 (1898) , , 

(9) Pulaha I'cell Muthalaii‘ls’<ta'» 
hujihu Moidu V Thirulhipaih Madh^ 
Menon (F B ). A. C (1908). 32 

o\er ruling Madras Deposxl * 

Oonnomalai Anxmal (1894), 18 M 29, 
and following Sadakoraur v Todepal j 
DasaJiah (1907) 30 M . 284 

(10) Shaiiu Poller \ Abdul haif 

Ra alhan P C 35 Jf 607 (1912) Samao 
Palter y Abdul San, mod Sahib (190S). 
Jl \t 337, following Roi-udJi \ 

IM Salh Mooierje. J3 '’o,. 

Acraian > hoMmandas / U 

(11) Collecior ej Mi'.apur y Phogua* 
r rasad F B. 35 A. 164 (1913) 
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but IS invalid as one for want of due attestation under section 59 of the Transfer 

of Property ‘ 

property wi 

property ca 

of the dono 

“ ' To attest ’ is to bear witness to a fact Take a common example , a Attestation, 
notary public attests a protest , he bears witness, not to the statements m that 
protest, but to the fact of the making of those statements , so I conceive, the 
witnesses in a will bear witness to all that the Statute requires attesting wit- 
nesses to attest namely, that the signature was made or acknowledged m their 
presence (2) To ‘ attest ’ an instrument is not merely to subscribe one s 
name to it as having been present at its execution, but includes also, essen 
tially, the being m fact present at its execution (3) In the case of a -purda 
nashin witnesses who are separated from her by a chid, and recognize her 
bj her voice without seeing her face arc present at her execution of a docu 
ment {4) The ordinary sense of the expression ‘ attestation by witnesses ” 

IS attestation by witnesses of the execution of the document not of the admission 
of execution (5) The terra attesting witness ” m this section has the same 
meaning as attesting witness under section 59 of the Transfer of Property 
Act (IV of 1882) (6) ‘ Attesting witness ’ means a witness who has seen 

the deed executed and who signs it as a witnessf?) , but m another view the 
terra includes a senbe who has m fact witnessed the execution (8) When a 
document is produced and tendered as evidence, the first pomt for consideration 
IS whether it is one which the law teamies to be attested There are many 
such documents in England In India they are comparatively few The 
abov e sections contain the rules relative to the admission m evidence of attested 
documents Sections 68—71 apply only to documents required by law to be 
attested Their general object is to give effect to the law relating to the attesta 
tion of documents which is itself enacted for the purpose of ensuring the 
genmneness of certain documents u respect of which claiins are made An 
attested document not required b^ law to be attested may be proved as if it 
was unattested (9) For a long time it was held that when a document was 
attested even though the law did not require attestation, one at least of the 
attesting witnesses should be produced But as this worked great hardship on 
suitors the Common Law Procedure Act of 1851(10) m England, and the 
Indian Evidence Act of 1855(11) whose provisions on this pomt ate produced 
in section 72 (ante) introduced the present more reasonable practice In 
respect of the persons who may be attesting witnesses, it has been held that a 


ni ^et 1\ of 18S2 (Transfer of 
Properlj s 1^3 Daip ath Singh v Jlfl 
Biro; Kocr 2 Pat 52 ref to Shama 
Palter supra As to the specjal rules 
relating to proof of attested documents 
under the Merchant Sh pping Act tee 17 
L 18 Vic c 104 s 526 

(2) Hudson Porker 1 Robert 26 
(1) Strouds Jud cial Dictionary 146 
147 Roberts \ Philips 4 C & B 450 
Bryan v H 1 ilc 2 Robert 315 v 

Birch 8 Q B D 111 [cited in Gtnndra 
Rath V Bc)ov Gofol 26 C 246 248 
(18981 post Doe d Splsbury > Burdett 
4A&E 1 9A&E 936 IP&D 
670 Preshficld v Reed 9 M 8. W 404 
Banu \ Laxnanrao (190S) 33 D 44 
Bfldri Prosad v Abdut Kan i 35 A 254 
(1913) 

(4) Padarath Hainat v Ram Nam, P 


C 37 A 474 (1914), 42 I A 163, 
Buimini Koert v Nilmony Bandapadhyaya, 
19 C \V N 1309 (1915) 

(5) Girxndra Rath \ Btfoy Gopot 26 
C. 246 248 (1898), followed in Abdul 
Kartm V i’afinnn 27 C 190 (1899). and 
see Baifnalh Singh v //t Biro/ Koer, 2 
Fit 52 

(6) J^annalb Khan v Bajrong Das, 
48 C, 61 (1921) 

(7) Dahchand Shibram v Lolu Sakha 
ram 44 B 405 

( 8 ) 1 pott 

(9) S 72 ante, see Dailary kPohanto 
V Jugabundhoo 23 W. R , 293, 295 
(1875) 

(10) 17 6. 18 Vic^ c. 125 s 26. and 
see 28 & 29 Vie. c. IS ss 1, 7 (cnminal 
cases) 

(11) S 37. 
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party to a deed is not a competent witness to attest it(l), and in the case of a 
WtU, it will not be considered as insufficient!) attested by reason of any benefit 
thereby given, either by way of a bequest or by way of appointment to anj 
person attesting it, or to his or her wife or husband , but the bequest or appoint 
ment will be void so far as concerns the person so attesting, or the wife or 
husband of such person ’ i i r i ^ legatee, 

however, under a Will odicil which 

confirms the Will (2) * that a deed 

may be legally proi ed s signed his 

name, but not expliatly as an attesting witness on the margin, and has been 
present when the deed was executed (3) But m a later case in that High Court 
it has been held that to be an * attesting witness ’ within the meamng of this 
section, the untness must have seen the document executed and must have signed 
it as a witness and that the senbe of a mortgage deed cannot be reckoned as an 
attesting witness merely because he has signed the deed, even though the deed 
may have been executed in his presence (4) More recently the Calcutta Hi^h 
Court has held that a person who is present and witnesses the execution of a 
mortgage bond and whose name appears on the document, though he is therein 
described merely as the writer of the deed is a competent witness to proNe 
the execution of a mortgage bond (5) The Madras High Court formerly held 
that a document which is required by law to be attested, but which is unattested, 
IS inadmissible m evidence for any purpose (6) But the Calcutta High Court 
has dissented from this view, holding that though a document may be mvahd 
and inadmissible m so far as it pu^rts to operate for a purpose for wlucn 
attestation is requited, it may be adimssible for other purposes (7) And this 
view has now been rejected by a Full Bench decision of the Madras High 
Court (8) Bfore recently the Calcutta High Court has held that section 68 duff® 
not permit the use of the attested instrument for an) purpose whatever unless 
and until it is proved in strict accordance with the provnsions of the section 
Only one exception is made to this rule by section 70 Section 68 is imperative 
It is not only applicable to cases where *the attested instrument is the 
of action but to cases where it is used m evidence for collateral purposes The 
absence of objection is immaterial (9) But in a case m the Allohabad High 
Court a duly registered mortgage deed was sued on, but owing to the failure 


(1) Seal V Ctandge 7 Q B D S17 
referred to in Pcfmarden v Roberts 9 Cb 
D 137 

(2) Aef X of 1665 (Indian Succession/ 
s 54 and see further Fhipson Ev Sth 
Ed , 493 as to the signature of the 
directors and secretary of a company 

(3) Radio Kishen > Patch Alt 20 A 
532 (1898) See Krishna Jtva Tewan v 
Bishnath Kalaar, 34 A 612 (1912), proof 
of handwriting of deceased senbe who 
had signed for two witnesses and bimsetf 

(4) Badri Prasad v Abdul Karim 35 
A 254 (1913) following Ran« v Laxman 
rao 33 B 44 (1908) Shomu Patter v 
Abdul Kadir Ravuthon P C , 35 M <07 
(1912) (attestation under Section 59 of 
Transfer of Property Act) and Burdett v 
Spilsbury 10 C & F 340 (1843) diS 
tmguishing Radha Kishen v Fateh i4/i 
Khan (supra) and Muhammad Ah v Jafar 
Khan W N 146 (1897) and discussmg 
R\} Narain Ghosh v Abdur ifoAim 5 C 
W N 454 (1901) Dinamoiee Debt \ 
Bon Behan Kapur 7 C W N 160 


(1902) Dali Chand Shibram v Lalu 
SaUaram 44 B 405 See as fo 
cases Jagannalh Khan \ Bajrang 
Agaruoffa 48 C 61 (192!) 

(5) Jagannath Khan \ Bajrang Dai 

Agamalla 48 C 61 (1921) foil Raj 
narain Ghosh v Abdul Rah , S C W N 
454 (1901) Dinamo}eeDebi \ BanBelo't 
Kapur 7 C W \ 160 (1902) 

Shamil Patter v Abdul Kader Raiul'an 
35 Mad 607 (1912) and diss from Badn 
Prasad \ Abdul Kanm 32 A 254 (’9^) 
Ram Bahadur Singh v Ajadhya Singh i 
C W N 699 (1916) See Kageshtar 
Prasad v Baehu Smgh 4 P L J 511 

(6) Madras Deposit Soaety v Oouna 
tialai Animal 18 M 29 (1894) 

(7) Sonatiin Sfiaha \ Din Rath 26 
222 (1898) sc 3 C W N 228 

(8) Piifoita I'ectil Mutha/aMa>ga'a 
Knnhu Motdu v ThiruthipeUa Madhaba 
Mtnon F B (1908) 32 M 410 

(9) Sudlanya Kumar Singha > i''”' 

Chandra Pal 35 C L J, 473 
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of the plamtifl to examine the attestor, the document was rejected as inadmis- 
siWe m e\idence Held, that it was adimssiUe lor the purpose of interpreting 
the rights and obligations of parties even though as an independent legal 
document it was itself inadmissible It was held that by the terms of section 
68 when its pro\isions are not complied with a document cannot be used as 
e\ idence at all as a document either requirii^ attestation or m fact attested , 
hut this does not prei ent it from being used in evidence as something else or 
for any other purpose Section 68 is subject to the limitation tir , that if the 
document were produced in some other proceeding for the purpose of pioving 
the handwriting of the senhe it could not he objected to on the ground that 
no attesting witness being called to prove it, it could not be used m evidence 
at all (1) 

(a) An atfesied document not required iy taw to be attested may he •proved as 
if i< nas unattested (2) The words “ required by lau ’ apply to documents 

of which attestation is reqmted by some Act (3) attestation 

of docu- 

(b) The Court shall presume that etery document called for and not produced ments may 

Has attested in the required by law (4) The Court m such a case shall 

presume, that is, it shall regard attestation as proved unless and until it is jsed 
disproved And the person so refusing to produce, if he be a party to the suit, 

cannot rehut this presumption by subsequent production of the document (5) 

(c) There ts a prcsumptioi* of due attestation »n the case of documents thirty 
years old The Court may m such cases dispense with proof of attestation (C) 

(d) "Where n document is required by law to he attested, and there ts an attest 
mg witness ovadoWe, at least one attesting witness must he called (7) When 
the original document is m the possession of another and not forthcoming after 
notice to produce, and secondarj evidence is given of its contents the Court 
shall, as has been alreadj observedfS), presume that the document was duly 
attested It is not, however cleat from the section whether the attesting 
ivitncss, when producible must be called if the original document itself is not 
forthcoming (bj reason of loss oc the hke) and is therefore not itself ‘ used as 
evidence,” but secondary evidence is oflcrcd of its contents under section 95, 
ante (9) The English rule requiring the production of the attesting witnesses, 
provided their names be knowm holds although the document is lost or des 
troyed (10) And the same rule would seem to apply under this Act since a 
document is " used as evidence” whether tho mode of proof by which it is 
brought before the Court is primary or secondary only Where one of the 
witnesses who have attested a mortgage bond is available, the execution of such 
bond cannot under section G8 he proved otherwise than by the evidence of such 
witness, even when the object of proving such execution has reference only to 
a personal covenant to pay which is severable from the security created by the 
bond (11) A witness must be available, that is, the production of the witness 
must not be legally or physically impossible Thus if all the witnesses be proved 


(1) Moll Chond \ Lalla Prasad 40 A 
256 sc 44 I C 596 

(2) S 72 ante corresponding ssith s 
37 of the Repealed Act II of 1855 and with 
s 26 of the Common Law Procedure Act 
1854 

(3) Field E\ 6th Ed 237 as to the 
document of which attestation is necessary 
V ante 

(4) S 89 post the rule is tlierefore 
not limited to the cas» of possession by the 
adverse party— rre Taylor Tv 5 1847 


(5) S 164 potl 

(6) S 90 post 

(7) S 68 ante 

(8) S 89 post 

(91 Field Ev 6lh Ed 237 

(10) Ctlbes V Smithers Starh R 
528 Keeling v Ball Peake Add Cas 
88 Taylor Ev 5 1843 or the case in 
which the names are unknown v post 

(11) leerappa Astundan v AuMuuomi 
Kavundan (1907) 30 M 2al 
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to be out of the jurisdiction of the Court, or dead, or incapable of giving cMdence 
as if they be insanc(l), the next following rule will be applicable 

(e) If there he vo ailesttng uUness aiailahle or if the document purports to 
he execute in the United Kingdom the cUtestation of at least one attesting lalness 
and the signature of the person executing the deed must he proved hy other eudeice 
to he in their handunting (2) 

This rule will apply when the document purports to have been executed 
in the United Kingdom, or the xntncsses are dead, insane or out of the jun^ 
diction, or when they cannot be found after diligent enquiry, or have absented 
themselves b} collusion with the opposite partj (3) The degree of dihgence 
required in seeking for the attesting witnesses to a document, the attestation 
of which IS required to be proved by an attestmg witness, is the same as in the 
search for a lost paper The principle is in both cases identical (4) If an 
instrument be necessarily attested b) more than one witness, the absence of 
them all must be duly accounted for m order to let m secondary evidence of 
the execution (5) In a case ir ^ • p ’ * 

and all the marginal witnesses 
and the signatures of two of 

a presumption of due execution and was sufficient proof unless this was 
rebutted (0) And m another case in the same Court where a mortgage-deed 
purported to bo attested bv 8c\eral witnesses and the mortgagee called one who 
ga^e c\'idence that he had seen the mortgagor sign, and had signed himself 
it was held that m the absence of question on this point or rebutting eMdence 
the execution of the mortgage deed was sufficiently p^o^ed (7) As to proof 
of handwriting sec sections 45 47 67, ante and section 73 post Section 69 
might seem to iraplj that the attestation of the attesting witness must be 
in his own hand wnting which implication assumes that the witness knows 
how to write As a matter of fact however the greater number of attesting 
witne^«e3 in India are marksmen (8) The Act further contains no definition 
of the term signature But having regard to the definition of the word 
gnen in the General Clauses Acts of 1887 md 1897(9) Bc^tration Act{10) 
and the Ci\il Procedure Codc(ll) and the general policj of our Iaw(l2) tee 
term includes the affixing of a mark In the case last cited it was argued 
that as the onlj attesting witness examined was a marksman, the bond in suit 
was not legally established as required by section 59 of the Transfer of Pro 
petty Act and bj section 08 of this Act which read with section 69, shows that 
an attestmg witness must be one who can si^ his name It was, however, held 


(1) Taylor Ev 5 1851 with respoct fo 
capabi! ty of ^ving evidence it has been 
held in England that the attesting witness 
must be called though subseqnently to the 
execution of tbe deed he has become blind 
and that the Court will not d spense with 
his presence on account of illness however 
severe ih $ 1843 a but both of these 
decisions have been doubted or reluctantly 
followed and it is submitted that under 
this Act m both of these cases the witness 
would be incapable of giving evidence under 
the terms of tbe section 

(2) S 69 ante see Taylor Ev } 1851 

(3) Taylor Ev 5 1851 

(4) Jb S 1855 and cases there cited 
V ante s 65 

/t> S 18j 6 Ci<»i/iff V Seflon 2 
East 1S3 Rnghl v Dee cf Tall ant A 
and C llliteloek v Mtisgrotc 1 C 

and M Sit 

(6) Vila I S ngh v Huka i 5'ifigA 39 


A 112 (1917) see IVrxghl v Sandersatt 
9 P D 149 (1884) , 

(7) Dayal v Shea Culan 39 A, 
241 (1917) and see Ram Dm v 

Lai 39 A 109 (1917) 

(8) Field Ev 6th Ed 236 the attest 

mg witnesses to a will must affix th«r 
signatures and not merely their ijiai 
Afitye Copal v Nogcudra Nath 11 C 
(1885) Fernande- V Ahes ^ ® 
(1879) and see Btsstmalh Binds v Dayo- 
ram Jana 5 C 733 (1880) but «e 
Amayee v iolumalai IS JI 261 » 

0891) , . Y 

(9) Act I of 1837 s 3 cl 12 Act A 
of 1897 s 3 cl 52 

(10) Act XVI of 1908 s 3 

(11) Act V of 1908 s 2 2nd Ed p 3A 
and see Act X of 1865 (Ind an Suce 

s on) s SO . .1 -1 r 

(12) Pron Knslna v ladu AflM Z 

V\ \ 603 60S nS93» 
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that this contention was ‘ t it t / . , 

that a marksman cannot 
59 of the Transfer of Pr 
to the general pohc 3 of t 
no reason why the ca«e 

farther argued that niai ^ ^ 

e\en the mark, generally a cross, is not made by them, but is made by the 
writer of the deed But it was held that m this case no question arose as to 
whether a mark made bv a person other than the witness can be sufficient, the 
mark bemg shown to ha\ e been made by the witness himself (1) In a case 
in the iUlahabad High Court where a mortgage deed purported to have been 
executed b} three illiterate mortgagors (marksmen) and attested by more 
than two witnesses, and all the mortgagors and witnesses were dead, a later 
deed of usufructuary mortgage, executed bj one of these mortgagors and 
by representatives of the other two and recognizing tlie genuineness of the 
said mortgage, was tendered (inter nlia) in proof of its execution, and it was 
contended that this seetion 69 does not forbid indirect evidence and should 
be supplemented by the English rules , but it was held that this section repro- 
duces part onlv of the English Law m this subject and does not permit a party 
to rel} on presumption or other evidence if he is unable to comply with its 
provisions (2) 

(f) The adimssion of a party to the document uill, so far as such party ts 
concenied(3) supersede the iiecessity either of calhny the attesting witnesses or of 


Sion here spoken of which relates to the execution, must be distinguished from 
the admission mentioned in section 22, ante and from that mentioned in section 
65, clause (6), ante which relate to the contents or to the existence, condition 
or contents of a document Section 70 relates only to the admission of a party 
m the course of proceedings m which the document is produced, made (for 
instance) in the pleadings or by the patty in his examination (6) It does not 

11 1 ri, t 1 r I f | • ,l ’ • I 

“ I ' ■ 

. ' ' 1 ' I 1 • 

The s lew here taken that the admission of a party (at any rate during the 
course of the tnal) will dispense with the necessity of calling the attesting wit 
nesses appears to beat \ari'iace with the undermentioned case(9) m which 
it was held that the only eSect of section 70 is to make the admission of the 


(1) lb as to proof of marks v Inde^ 

(2) Cobardhan Das \ Hon Lai 35 A, 
364 (1913) 

(3) As asa nst other parties the docu 
ment must 1c pro\ed in accordance with 
s 68 Nibaran Chandra Sen v Ram 
Chandra Sen 22 C \V N 444 s c 44 
I A 984 so also execution must be 
proved against a minor Nageshaar Prasad 
V Dacha Smgh A Pat L J 511 

(4) S 70 ante which is the same as 
s 38 Act II of 1855 

(5) Tailor E\ S 1843 

(6) Ra} Mongol hUfra v Mutkura 
DobOK 38 \ 1(1916) But see NajM* 
t.<jr Prasad \ Dacia Singh 4 Pat L J 
Sll 

(/) Abdul Kan \ Sal, sun 27 C 190 
(1899) this case thou h in s me respects 


distinguishable appears in substance to be 
at var ance with the decision in Pryanath 
Chatterjec > Btssessar Dass I C W N 
ccxxii in which it was held that the ad 
mission of execution of a mortgage in the 
reatals of subsequent further charges 
rendered the calling of an attest ng witness 
to the mortgage unnecessary the further 
charges having been proved in the usual 
way by the evidence of attesting witnesses 
And see Ragesh tar Prasad v Dacha S ng/i 
4 Pat L J 511 

(8> Ib 

(9) Jogendra Rails v Hiloe Chum 7 
C \\ N 1«4 (1903) Ref to in Arjun 
Chandra Bkadra \ Ko las Chandra Dos 
36 C L J 373 (193’) but see Asharfi 
lal \ Ranhi 19 A L J 855 (1921), 
tssi 
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executant sufficient proof of execution and that the section is not sufficient to 
dispense Avith the necessity of proof of attestation to make a mortgage %alid 
under section 59 of the Transfer of Property Act It seems to have been 
assumed in Abdul Karim v Sof»mttn(l) which was not referixed to in the last case 
that provided the admission was made during the course of the trial it iiould 
have the effect here submitted Section 70 is a special provision dealing with 
attested documents If the admission of the executant has not the effect of 
dispensing with proof of attestation, there was no necessity for the section at all 
as recourse maj be bad to the general provisions of the Act relating to adtms 
sions if the admission of execution is to be used only in the sense of an admis^on 
of signing onlj Attestation is only a form of solemn proof required m certain 
contested cases bv special Legislative Enactment, and it is difficult to understand 
why witnesses should be called to prove a document against a party who 
formally admits that it is a valid document as against him It is, therefore 
respectfully submitted that this decision, if it has the effect here attributed to 
it IS erroneous The observation moreoser, was obiter, as in the case it was 
found that there was proof of attestation independent of the admission It 
has more recenth been held that section 70 was intended to dispense with 
the calling of attesting witnesses and with formally proving execution m « 
case where the party admitted it Therefore where in the pleadings there was 
admission of execution of an attested document but the Lower Appellate Court 
found as a fact that none of the attesting witnesses had seen tne executants 
put their signatures on the deed and therefore deemed it not proved its decision 
was reaersed on appeal (21 Jt has been held that execution of a document 
means something more than mere signing by the party and includes deliverv 
and signing in the presence of witnesses where witnesses are necessary Admis 
sioa m section 70 means admission of a party to a document which is on the 
face of It an attested document No admission is effectual under this 
section unless it amounts to an acknowledgment of the formal validitv of 
the instrument WTiere the admission of execution is unqualified it mav well 
be equivalent to an admsstoa of due execution or a waiver of proof of due 
execution within the meaning of section 70 (3) When however the admission 
of signature bj ’ 

was signed in t 
call one attest! 

instrument (4) In a case m the Calcutta High Court where one defendant 
a sole mortgagor admitted a mortgage but pleaded satisfaction and the other 
defendants, who were sub-sequent purchasers impeached the mortgage M 
fraudulent it was held that the effect of this section (70) la merely to supeawi^ 
the necessity of evidence so far as the party admitting is concerned and tha 
therefore it docs not dispense with the necessity of complying with the pron 
Bions of these sections as against other parties (5) 


fl) 27 C 190 

(2) Asharfi Lot > Nanhi 44 A 127 
sc 19 A L J 855 (1921) and s«« 
primal! Kabiion Bibt v Krishna Das 
ilaity 20 C W N xlvm where one 
attesting witness was examined by the 
defendant In Jaggaiialh v Ravji 47 B 
137 s c 24 Bom L R 1296 it was held 
that the plaintiff was not pvt to proof of 
attestation dist £>a/ic/fl>i<l v Lotu 44 B 
405 

(3) Per Richardson J in ArjuH Chandra 
Bhadra v Kailas Chandra Das 36 C L 
J 373 (1922) and prr Sohrawardy J 

ftecut on IS used in the sense of due 
execut on or execution in the way in which 
a nr« Cl lir document IS retiuired to be 


rxccuted In Jagganalh v Ra /' ® 

137 Crump J held that where a 7 
idmits execution he does not nece 
idmit attestation . . i-, 

(4) Arj«n Clandra Bhadra 

36C 1. J 373 (>’33) 
ring to Jogendra Nath MuihyoMhlo^^ 
r Nttai Chtrn Bandapadhyaya 7 ^ ^ 

4 384 (1903) Salish Chandra Mil' 

'ogendro Nath Maholanabu »yr« 
Vibaran Chandra Sen \ Ram Chan 
: W N 444 (1917) r.>,Hdra 

(5) Satish Chandra Mitra v ^oi^ 
laSh 3/a/io/a»ifl6ir 44 C ^45 ( , ‘ ira 
Voodroffe J distinguishing doge 
Va/h V Nuae Churn (supra) 



s. 73.] 


COMPARISON OP IIAKDS 


537 


(g) If the attesting uitness dentes or does not recollect the execution of the 
document, tts execution mag be proied by other eitdence In such case it is the 
same as if there were no attesting witness, and the execution may be pro^ed by 
anj’ other e\’idcnce obtainable (1) If one of two or more attesting outnesses 
being called, denies or does not recollect the execution of the document, it is 
not clear whether other ea idence can be given to prove it, if there be another 
attesting witness alive, subject to the process of the Court and capable of giving 
evidence, who is not produced (2) In proving the execution of a document 
the attesting witness frequently states that lie does not recollect the fact of the 
deed being executed in las presence, but that, seeing his own signature to it, 
he has no doubt that he saw it executed , t^s has always been received as 
sufficient proof of the execution (3) AVhere one of the attesting witnesses to 
a mortgage bond was dead at the time of the suit and the other stated that 
he had attached his sisuiature to the document without knowing \yhat it was 
and without witnessing its execution , held that the plaintiff was entitled under 
section 71 to succeed on the bond on proof of its due execution (4) A statement 
of the attesting witnesses to a mortgage deed that they signed the blank paper 
and not the completed deed is sufficient to attract the operation of section 71 
and entitles the mortgagee to prove execution by evidence other than that 
of the attesting witnesses (5)As to the presumptions which may exist relative 
to this section, see section 114, post 

73 In order to ascertain whether a signature, writing or comparison 
seal IS that of the person by whom it purports to have been 
written or made, any signature, writing or seal admitted or ‘seal, ^th 
proved to the satisfaction of the Court to have been written or Sdmuted or 
made by that person, may be conipared(6) with the one which. 
is to be proved, although that signature, writing or seal, has nott 
been produced or proved for any other purpose. 

The Court may direct any person present m Court to write 
any words or figures for the purpose of enabling the Court to 
compare the words or figures so written with any words or figures 
alleged to ha\ e been w ntten by such person 

[This section applies also, Avitli any necessary modifications, 
to finger-impressions ](7) 

Principle — Facts which are not otherwise relevant to the issue are admis 
siblc when they can he shown to be for the particular purpose m hand identical 
with some relevant fact (8) It is on a similir pnnciple that documents not 


(1) See Talbot v Hodson 7 Taunt, 
251 D(ri>nan v Jiodson L R 1 P and 
M 362 Htght V Rogers id 678 the 
same rule applies where the instrument is 
lost and the names f the witnesses arc 
unknown Att/ing \ Rail Peal e App 
Cas 88 

(2) Field Cv 6th Ed 236 

(3) Roscoe N P Ev 135 and cases 
there cited 

(4) Lakshman Sahu \ Gokul \faharana 
1 Pat 154 (1922) 

(5) Dtnabandhu Patra v Sanatan 
Dondapat 48 I C 624 

(6) By comparison of handwriting »s 
meant the eiamination of writings brought 
at the time into juxtaposition ' Lawsons 


Expert and Opinion Evidence 323 in 
order by such comparison to ascertain 
whether both were written by the same 
person Starkie Ev Part IV 654 As to 
evidence of experts and method of proving 
handwriting Sarojtni Dasi v Hart Das 
Chose 49 C 235 (1922) 

(7) The words in brackets were added 
by s 3 Act V of 1899 see s 45 ante 

(8) Wills Ev 4" thus where the issue 
was as to the line of boundary of a parti 
cniar estate evidence hniing been given 
that the estate was conterminous with a 
certain hamlet evidence was admitted to 
prove the bennidary of the hamlet Thomas 
\ Jentins 6 A and E , 525 
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executant sufficient proof of execution and that the section is not sufficient to 
dispense with the necessity of proof of attestation to make a mortgage valid 
under eectioa 59 of the Transfer of Property Act It seems to have been 
assumed m Abdul Karim v Salimun{l) which was not referrred to in the last case 
that provided the admission was made during the course of the trial it would 
have the effect here submitted Section 70 is a special provnsion deahng with 
attested documents If the admission of the executant has not the effect of 
dispensing with proof of attestation, there was no necessity for the section at all 
as recourse maj be had to the general provisions of the Act relating to admis 
sions if the admission of execution is to be used only m the sense of an admission 
of signing only Attestation is only a form of solemn proof required in certain 
contested cases bv special Legislative Enactment, and it is difficult to understand 
why witnesses should be called to prove a document against a party who 
formally admits that it is a valid document as against him It is, therefore 
respectfully submitted that this decision if it has the effect here attributed to 
it is erroneous The observation, moreov er, was obiter, as m the case it was 
found that there was proof of attestation independent of the admission It 
has more recentU been held that section 70 was intended to dispense with 
the calling of attesting witnesses and with formally proving execution in a 
case wlicre the partj admitted it Therefore where m the pleadings there was 
admission of execution of an attested document but the Lower Appellate Court 
found as a fact that none of the attesting witnesses had seen the executants 
put their signatures on the deed and therefore deemed it not proved its decision 
was reversed on appeal (2) ♦ It has been held that execution of a document 
means something more than mere signing by the partv and includes delivery 
and signing in the presence of witnesses where witnesses arc necessarv Admia 
Sion m section 70 means admission of a party to a document which is on the 
face of It an attested document No admission is effectual under this 
section unless it amounts to an acknowledgment of the formal validity of 
the instrument Where the adrmssion of execution is unqualified it mav well 
be equivalent to an adnus«ion of due execution or a waiver of proof of due 
execution withm the meaning of section 70(3) When however the admisson 

' ’ . 1 » j »ument 

t lea't 
of the 

instrument (4) In a case m the Calcutta High Court where one defendant 
a sole mortgagor admitted a mortgage but pleaded satisfaction and the other 
defendants, who were subsequent purchasers impeached the mortgage as 
fraudulent it was held that the effect of this section (70) is merely to 8upcrte“« 
the necessity of evidence so far as the party admitting is concerned and tna 
therefore it docs not dispense with the necessity of complying with the pro'’’ 
fiion'5 of these sections as against other parties (5) 


(1) 27 C 190 

(2) Asharfi Lai v Nanhi 44 A 127 
sc 19 A L J 85S (1921) and see 
Srtmati Kabi^an Btbi v Kruhna Das 
htaity 20 C \V N xlviii where one 
attesting witness was examined by the 
defendant In Jagganath > Rovji 47 B 
137 s c 24 Bom L R 1296 it was held 
that the plaintilT was not put to proof of 
attestat on d\st Dal chand v Lotn 44 B 
405 

(3) Per Richardson J in Ar}un Chandra 
Dhadra v Ka las Chandra Das 36 C L 
J 373 (1922) and per Suhrawardy J 

execut on is used in the sense of due 
execui n or execution in the way in which 
a I irt Cl hr document is required to he 


■xecuted In Jagganath v Raeji 47 B 
,37 Crump J held that where a 5 
idmits execution he does not ne 
idmit attestation , 

(4) Arjun Chandra oifro ^ , 

ri andra Das 36 C L J 373 0522 ) r f« 
•ing to Jogendra Nath MiiihioJ 

r Ntlat Clurn Bandepodhyaja / ^ ^ 

4 384 (1903) Sattsh Chandra MU “ 

ogendro Nath MahalanaUs supra 
Jtbaran Chandra Sen v Ram Chandra 
: W N 444 (1917) 

(5) Satuh Chandra Aftlrav/^f/^r 
talh Malalanobis 44 C 345 ( . „jra 
.VoodrolTe J distinguishing 

\,aih V Nitac Churn (supra) 
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(g) If the attesting mtncss ctemes or does not recoiled the execution of the 
document, its execution may be proted hy other eitdenee In such ease it is the 
same as if there Mere no attesting witness and the execution may be proved by 
any other e\ndence obtainable (1) If one of two or more attesting witnesses 
being called, denies or docs not recollect the execution of the document, it is 
not cleat whether other evidence can be given to prove it, if there be another 

~ ipable of giving 

of a document 
the fact of the 
signature to it, 

he has no doubt that he saw it executed , this has alnajs been received as 
sufficient proof of the execution (3) Where one of the attesting witnesses to 
a mortgage bond was dead at the time of the suit and the other stated that 
he had attached his signature to the document without knowing what it was 
and without witnessing its execution , held that the plaintiff was entitled under 
section 71 to succeed on the bond on proof of its due execution (4) A statement 
of the attesting witnesses to a mortgage deed that they signed the blank paper 
and not the completed deed la suflicient to attract the operation of section 71 
and entitles the mortgagee to pro\e execution by evidence other than that 
of the attesting witnesses {5)A8 to the presumptions which may exist relative 
to this section see section 114, post 

‘ 73 In order to ascertain whether a signature, writing or comparison 

seal IS that of the person by whom it purports to have been 
written or made, anv signature, writing or seal admitted or seal with 
proved to the satisfaction of the Court to ha\e been written or admiued op 
made by that person, may be compnred(C) witli tlie one which, 

IS to be proved, although that signature, writing or seal, has not 
been produced or proved for any other purpose 

The Court may direct any person present m Court to write 
any words or figures for the purpose of enabling the Court to 
compare the words or figures so written with any words or figures 
alleged to have been written by such person 

[This section applies also, with any necessary modifications, 
to finger-impressions ](7) 

Principle — ^ ♦ ‘i- - • • ' 

sible when they i 
with '^ome relev 


(1) See Talbot v Hodson 7 Taunt 
2Sl Bovnon V Hodson L R 1 P and 
M 362 li'tghi V Rogers id 678 the 
<ame rule applies «here the instrument s 
lost and ll e names ( the witnesses arc 
unknown Kcclirg \ Dali Peake App 
Cas 8S 

(2) Field Cv 6th Ed 236 

(3) Roscoe N P Ev 13S and cases 
there cited 

(4) Lakshinan Sahu ' Goki I \taharana 
1 Pat 154 (1922) 

(5) Dmobandhu Patro v Sonalon 
Dondaeol 48 I c 624 

(6) Rv comparison of handwriting is 
meant the CNamination of writings brought 
at the time into juxtaposition Lawsons 


Cxpeit and Opinion Evidence 323 in 
order bp such comparison to ascertain 
whether both were written b> the same 
person Starkie Ev Part IV 654 \i to 
evidence of experts and method of proving 
handwriting Sarojtni Dost v Hari Das 
Chose 49 C 235 (192’) 

(7j The words in brackets were added 
by s 3 Act V of 1899 see « 45 ante 
(8) Wills Ev 4 thus where the issue 
was as to the I ne f l oundarv f a parti 
cular estate evidence having been given 
that the estate was conterm nous with a 
certain hamlet evidence was aJm tted to 
prove the boundary of the hamlet Thomas 
\ Jenktns 6 A and E 525 
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otherwise relevant to the issue ate admissible for the purpose of companson of 
handwntmgs when proved to be in the handwriting of the party ^rhose sitma 
ture 13 in question (1) And sec Note, post ° 

B 3 {‘‘Proved ' ) aa 45, 46, 67 {Proof of handieriling) 

9 3 { Court ' ) 

Steph Di„ , Art 52 , l^ylor, Ev , §§ 1809^1874 , Wharton, Ev , §§ 711—719 , Boswe 
N P Er , 13S — 142, Rogers’ Expert Testimony, |§ 139—144, Lawaon’a Expert «ad 
Opinion Evidence, 323 — 416 , Hams, Law of Identification, 2G6— 332 


commentary. 


*' Pur- The word “ purports ” m this section does not limit the scope of the section 

ports " tjj such documents only as are signed or contain gome intrinsic statements 
of tile identity of the writer Any document alleged by a party to he m the 
handwriting of a particular person nwy for the purpose of proof be compared 
with another writing or signature admitted or proved to the satisfaction of 
the Court to have been made or wntten by that person (2) 

Comparison In addition to the modes of proving handwriting which have already 
of hands been dealt with by section 47 and 45, ante, there remains direct comparison 
of the disputed document with one proved or admitted to be genuine under 
this 8ection(3), which is m general accordance with the present English lawfl) 
uoon the subject as amended by Acts of the years 185i and 1865 Although 
all proof of handwriting, except when the witness cither wrote the document 
himself, or saw it written, is in its nature corapansoa(5), it being the hehe: 
which a witness entertains upon comparing the writing in question with sa 
exemplar formed m hts mind from some previous knowledge, yet the English 
law until the first of the abovementioned dates, did not allow the witness « 
e^en the juiv, except under certain special circumstances, actually to compel 
luo tiTitinffs TOth each other, in order to ascertain whether both were written 
by the same pereon But the English rule is now otherwise (6) By the 
of the section, any writing, the genuineness of which is admitted or prov««(*) 
to the satisfaction of the Court, may be used for tlie purposes of comparison, 
although It may not be tele' ant or admissible in endence for any other purpose 
in the cause (8) In applying this section, it is important to note its te^ 
which do not sanction the comparison of any tu o documents but require tiw 
, the signature, writing or seal uhich is to bo proved must purport to be by the 


(1) Wills Ev 2nd Ed 65 

(2) Veerarazhava Aiyaugar v Sout\ 
Atyongaf 35 M L J 608 sc 48 I C 
68 

(3) The section differs m its terms fiom 
the corresponding section (48) of the re 
pealed Act II of 1855 which was as 
follows — On an inquiry whether a 
signature writing or seal is genuine any 
vndtsputed signafure, wnfing nr seal of 
tlH. parry whose signature writing or seal 
js i^der dispute may be compared with 
the disputed one though such signature 
wntingNsr seal be on an instrument wbidi 
IS not cvWence in the cause’ As to s 48 
of Act ll\pf 1855 see R v Amanoolah 
Mollah 6 A,\\ R Cf S (1866) 

C4) See 2^ 29 Vic c 18 ss 1 8. 
Taylor Ey fSU869— 1874 
(s See p 43X ante 

(6) Taylor E>A S 1869 Lawson oP 


(7) See Sreemutty Phoodee v Cohni 
Cylinder 22 \V R 272 (1874). R J 
Karlick Chitnder 5 R C & C R Co 
Rul Sg 62 (1868), R v 
Ufoollah 6\V R.Cr, S (1866) 
Ckitnder v Crtsh Ckunder 9 W R 

R 450 (1868) In Taro 

V Luihee Neraiii 21 W R 6 , 

certain ryots swore that they 80t 
Poitahs from the hands of 
who purported to sign them this 
held to be sufficient proof under 
section that the signatures were th«« 
the lessor „ , t, 

(8) See ffircA v Sidgvai 1 j. 

Fin 270 CressweU ' laeison 2 1^ 

A Fin 24. Brookes \ Tichbort^e a i" ’ 
929 It makes no difference "hat 
writing is which is proved for „ 

of coinp-irison U may be a fote c . 
It may he a testament Wharton E 
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persoQ m question, that is, must itself state or indicate that fact (1) The 
comparison can be made either by witnesses . . , , ,, 

or by expert witnesses skilled in decipherii 
intervention of an} witnesses at all, bj the 
of there being no ]ury, by the Court (5) I 

of a handirriting expert is only admissible under section JS when the writing 
with which the comparison is to be made has been admitted or proved to be 
the ■writing of the person alleged and when the companson is made m open 
Court and m the presence of such person (6) The genuineness of ancient 
documents, i e , more than 30 jears old, niaj be proved by comparison with 
other ancient documents which ha\e been shown to ba\e come from proper 
cu«todv and to ha^e been uiufonnly treated as genuine (7) The witness 
should generally have before him m Court the writings compared It has, how- 
eier, been held m Americi that where the loss of the onginal writing has been 
clear!} proied, the opimon of an expert is recciiabic as to the genuineness of the 
signature to the lost instrument, he hanng examined the signature prior to its 
loss and compared his recollection of such signature with the admitted genuine 
signature of the same peraon on papers already in the case (8) The original 
and not the copy is what the Court must act upon Copies of an\ kind, whether 
photographic or otherwise, are merelv secondan evidence and cannot be used 
as equivalent to piimarv evidence But when the use of photographic copies 
IS not objectionable, as b ^ .i r- ^ 

as equivalent to pnmarv 
in dispute and of admit 
received in evidence con 

copies wore accurate in all respects except as to size and colouring (9) The 
party whose writing is in dispute may also be required to write, for purpose 
of comparison, in the Judge’s presence, and such writing will then itself bo 
admissible (10) Though this provision is useful, yet the companson vnll often 
be less satisfactorv , as a person mav feign or alter the ordinary character of his 
handwriting with tlie rei} view of defeating a comparison (H) It is, moreover 


(1) Dannira Kumar Chose v R (1909), 
37, C 91 

(2) S 47 ante the witness need not be 
a professional expe t or a person whose 
skill in the comparison of handwritings 
has been gained in the way of bis profes 
Sion or business such a question is one 
of weight only R v Sxlicrlocb (1894) 

2 Q B 766 As to the opinions of 
natiie Judges on name writing see 
Raiendra Nath v Jogendro Nath 7 B L 
R 216 233 (1871) 

(3) S 45 ante 

(4) See Cobbelt v Kilminsier 4 Post 
&. Pin 490 and obsenations as to com 
parison by a jury in R \ Hanci 11 Cot 
546 548 

(5) Taylor Ev 1870 

(6) Suresh Chandra Sanjal v R 
(1912), 39 C 606 and v Dcbendra Noth 
Sen \ ^bditl Samed Seraji (1909) tO C 
L J ISO Doe V Vickers 4 Ad & E 
782 Doe v Slone 3 C D 176 

(7) Taylor Ev S 1873—1874 

(S) Rogers s Expert Testimony S 139 

(9) Ib 9 140 In V AfcDermolt, 
82 N \ 41 the New \ork Court said 

" V\ e may recognise that the photographic 
process is ruled by general Jaws that are 


uniform m their operation and that almost 
without exception a likeness is brought 
forth of the object set before the camera 
Still somewhat (or exact likeness will 
depend upon the adjustment of the 
machinery upon the atmospheric condi 
tions and the skill of the manipulator etc 
Other Circumstances were mentioned in a 
preceding case (Taylor Will case 10 Abr 
Pr N S 300) such as the correctness 
of the lens the state of the weather tbe 
skill of the operator the colour of the 
impression the pnritv of the chemicals 
accuracy of forming the angle at whch 
the original was inclined to ihe sensitive 
plate the possible fraud of the operator 
etc 

(ID) See second clause of section and 
Cobbett \ Kitminslcr supra Doe d 
Dettne y IVitson 10 Moo P C R 502 
530 Rogers o/> ctf I 142 In America 
It has been held that a party cannot be 
compelled iti cross examination to write bis 
name ifr and the section savs ‘ the Court 
mav direct 

(11) Norton El 256 see observation* 
of the Prill Louncil m Jaj-iant Singh v 
SheeAaram 16 A 157 161 (lS9J).s 
21 I A 5 8 
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to be observed ■with regard to documents not -wntten in Court that many din 
are cay * — ‘ - -- _j, .» ^ i 

object 
easier 

for the express purp> 0 'e of proving that no Eiimlitnde en'ts between them and 
the writing in dispute (!) A comparison of wntmgs, therefore, for the'e and 
other reasons is a mode of a'^ceitamu^ the truth which ought to be used with 
very great caution(2), especially if no slalled witness has been called to make 
the companson.(3) So with regard to seals it has been judiciaDy obsemd 
that “at the be*^, the test of compan<ion between the impression of one ^atl^e 
Beal and another is but a falbble one and must always be received with extreme 
caution ’(■f) Writings which it is *®ii 2 ht to use against accused per-ons for 
purposes of comparison «honld be clearly proved before being «o used (5) Con 
panson of writmcs is one of those te^ts which, ordinarily, \ppeUate Courta are 
■ ' ’ instance (6) ‘ In all ca'<s of com 

the jury, and the Court mav respectirelr 
■ ■ iblance or difference of the wnting? po- 

uuteu in uomg '^o, luey wui ‘•ometimea derive much aid from the endenee 
of experts with respect to the general character of the handwnting, — ^tbe fonas 
of the letters, and the relative number of diverged forms of each letter — tbe 
use of capitals, abbreviations, stops and paragraphs, — -the mode of effecting 
erasures or of inserting interlineations or corrections, — the adoption of pecubs: 
expressions, — the orthography of the words,— the gnmmatical construction of 
the sentences, — and the style of the composition, — and also on the act of one 
or more of the documents being wntten m a feigned hand,’’(7) It has been 
held under the English \ct that all the documents sought to be compared must 
be in Court (8) As to finger*impression«, see s 45, ante 

(1) Taylor Ev ! 1872. tbe nietliod of 13) J? v 5i? erheh (1894) 2 0 

proof dealt with by this section, coausonly 7<I6 R t Harvey 101 Coc, 546 
called by comparison of hands has met (4) if \ Amanaeliah Jl/e/W 6 " 

with strong opposition both in England Cr s (1866), fer keap and Setoo 

and America from its doubtful >altie and )} , ■o r k 

supposed dangers Best E» p 239 (') R \ kartiek Chunder,S^ 

(2) Sree ’ titti Phoodee ^ Cobxnd Chun C R Cnm Rnl, jSB’ (1863), « , 

der 22 W R 272 (1874) fer Markby yfm«Tioo//aA Mollah 6 t\ R ' 
and Romesh Cbunder Mitter JJ «ee (1866) i 

Aobifi Afw/no V Rassick LaU 10 C (.6) R \ AmanocAlah 

1047 1051 (1884) (e\ndence by comparison see Sreemutti Phoodee ' Cobind CMi" 

held not to be sufficient] Kurait Protad 22 W R., 272 (1874) 

> /fnofiJaroHi Hajra 8 B 1. R 490 502 (7) Tailor, Et I 1871 

(1871) 16 W R P C 16 (finding of (8) Arhem v FusieU. 3 F & « 

forgery on comparison of handwnting only ^ ante 
di^approi ed] 



PUBLIC DOCUMENTS 


DociniENTS are of two kinds, public and private Section 74 accordingly 
suppbes a definition of the term “ public document,” and section 76 declares 
all documents other than those particularly specified to be private documents 
The following sections (74 — 78) deal with (a) the nature of the former class of 
documents, and with (b) the proof which is to be given of them Section 74 
defines their nature , and sectious (76 — 78) deal uith the exceptional mode of 
proof applicable m their case, the proof of private documents, as defined by 
section 75, being subject to the general provisions of the Act relating to the 
proof of documentary evndence contained m sections (61 — 73) 

An inquiry as to public documents may be directed (a) to the means of 
obtaining an inspection or copy of them , (5) to the method of proving them , 
(c) to their admissibility and enect (1) 

I\lth respect to (a) the means of obtaining an inspection or copy of a pub- 
lic document, the matter is one which is not dealt with by this Act Section 
"" ’ ‘ documents which the pub 

provision as to the right of 
actment in force m British 
India Every person, however, has a right to inspect public documents, sub 
ject to certain exceptions, provided he shows that be is individualh interested 
m them 'WTien the right to inspect and to take a copy is express!) conferred 
by Statute, the limit of the right depends on the true construction of the Sta- 
tute Whin the right to inspect and take a copy is not expressly conferred, the 
extent of such right depends on the interest which the applicant has m what 
he wants to copy and m what is reasonably necessary for the protection of such 
interest The common law right is himted by this pnnciple (2) It may be 
inferred that the Legislature intended to recognise the right generally, that is 
the right to inspect public documents, for all persons who can show that they 
have an interest for the protection of which it is necessary that liberty to inspect 
’ ’i cases in the absence of a Statutory 
re some special provisions applicable 
provisions do not generally contain 
^ ly be had if mspection or copies be 

lef-aseA , an oidtr va watwie of a mandamus daeoting the pubhe offittx 
concerned to do his duty in the matter may be obtamed from the High Court 
under the provisions of Chapter VIII of the Specific Relief Act (4) 

(6) The method of proving pnbbc documents is, as already observ ed, the 
subject of sections 76 — 78, post(5), and (c) the admissibility and effect of 


ni Ta\lor 5 1479 

(2) R \ 4rnitugani "’0 AI lS9 191 
19’ OS'!?! /• r Sul ramania A\)ar and 

Da^ ie« 1 1 Collins C J held that the 
accused \ js a person interested m the 
(! cun cuts 111 question and that if they 
wee pul lie documents he would be 
entitled to inspect and base copies of them 
at p 104 'Shephard J was of the same 
opinion as the referring Judges as to the 
richt of inspection but held that two of 
ll- (I ui nit in que ti n were ml iiiUic 


documents at p IV6 

(3) Ckaudt Charan v Botslub Char-a 
31 C -S4 (HOI R ^ -In, I, 

20 M l«9 106 {HO I 

(4) Act I of 18»7 Tield E\ 6th Ed 
240 242 as t the means of obtaining an 
inspection or copy m England see Taj lor. 
Fa 5 I4"0 — IV’’ and see Oreenleaf Ev 
p 471 

(5) Sec rosi and as to the English law, 
TaWor I\ S5 1523— 1659 1747 \ el 
teq 
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non judicial public documents is dealt with by sections 35 — 38, and of judicial 
public documents by sections 40 — 44, ante{\) The question of the adimsa 
bility and proof of a public document involves four points of consideration 
(a) The contents must relate to a fact m issue or a fact relevant under the 
earlier sections of the Act (6) If the contents are a statement of such facts 
and are not acts forming such facts, the statement must be relevant under 
sections 35—38, chiefly section 35 (c) The contents of the ongmal document 

must be proved subject to, and with the benefit of, section 65, clause (c), and 
sections 76 — 78(4) The accuracy of the preparation of the ongmal may be 
proved or presumed as provided by sections 80 — 87, and the correctness of 
certified copies may he presumed under section 79 In this connection section 
57 relating to judicial notice should also be considered (2) 

Firstly, as to the nature of pubhc wntmgs The> have been defined to 
consist of “ the acts of pubhc functionanes, in the Executiic, Legislaliie and 
Judicial Departments of Government, including under this general head the 
transactions which official persons ate reqmred to enter m hooks or registers 
m the course of their public duties and which occur within the circle of their 
own personal knowledge and observation To the same head may be referred 
the consideration of documentary evidence of the acts of State, the Laws and 
Judgments of Courts of Porcign Governments Public documents are suscep 
tible of another division, they being either (a) judicial or (b) non judicial (3) 
Under the latter head come acts of State, such as proclamations and other acts 
and orders of the Executive of the like character, Legislative Acts Journals 
of the Legislature, » n « - 

which they are req 

course of their pubi ^ ^ 

the official proceedings of corporations and matters respecting their property 
if the entnes are of a public nature , the books of the post office ana custom 
house and registers of other public offices , prison registers , registers of births 
deaths and marriages , registers of patents designs, trade marJffi, copy rights , 
and other like documents, an enumeration of tne whole of which would he 
practically impossible (4) Under the former head come all judicial writings 
whether domestic or foreign (6) Section 74 is in substantial accordance with 
the abovementioned defimtion, but also includes therein pubhc records kept m 
British India of private documents In the case of v Precciaffi) it wos 
said that “ a ‘ public document’ means a document that is made for the pur 
pose of the pubhc making use of it, especially where there is a judicial or quasi 
judicial duty to enqmre Its very object must be that the pubhc, all per'ons 
concerned in it may have access to it ” That case dealt with the admissibihtv' 
of statements in public documents It will, however, be observed that undff 
section 74 of the Act the question whether a document is or is not a public 
document, within the meaning of that section, is distinct from the (juestiou 
whether or not the pubhc have a nght to inspect it It is only of public docu 
ments which the pubhc have a nght to inspect that certified copies ma'f y 
given m evidence, but it maj well be that a document may be “ pubuc 
within the meamng of this Act, and also one which is not open to tbe inspection 
of the public and of which, therefore, no proof by certified copy may be 


(1) See pp 390 — 419, ante and as to 
the English law Taylor Ev jf 1660 — 
1747 A et seq and see Greenleaf Ev 

S 522 et seq 

(2) Tbe Evidence Act by Kisbon Lai 
Sarkar 2nd Ed p 174 

(3) Greenleaf Ev { 470 

(4) Ib Si 479—484, Taylor, Ev, 9 


1600 n Powell Ev 9th Ed. 260 2^ 
Phipson Ev 5th Ed , 384— 3S8 
N F Ev 125 

(5) See Powell Ev.. 9ih Ed 253 — « 
Phipson Ev Sth Ed 388— 393 

(6) L R. 5 App Cas 639 64. 64 
eer Lord Blackburn 
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Secondly, with regard to the proof of public documents As has been 
alreadj’ obser%ed(l), the contents of documents must be pro\ed either by the 
production of the document, which is called primary evidence, or bv copies or 
oral accounts of the contents, which are called secondary evidence Pnmary 
evidence is reqmred as a rule, but this is subject to seven exceptions(2) in which 
secondary evidence may be given The most important of these are (a) cases 
in which the document is in the possession of the adverse party(3) , and (6) 
cases in which certified copies of public documeats(4} are admissible m place of 
the documents themselves (5) The grounds upon which the last mentioned 
exception rests are grounds of public convenience Public documents are, 
“ comparatively speaking " little liable to corruption, alteration, or misrepre 
scntation — the whole community being interested iti their preservation and 
m most instances entitled to inspect them , while private wntings, on the con 
trary, are the objects of interest but to few, whose property they are and the 
inspection of them can onlj be obtained if at all by appheatjon to a Court of 
Justice The number of persons interesteil m public documents also renders 
them much more ftequentlj required for evidentiary purposes , and if the pro 
duction of the ongmals were insisted on, not only would great inconvenience 
result from the same documents being wanted m different places at the same 
time, but the continual change of place would expooe them to be lost and the 
hanimg from frequent u«e would soon msore their destruction For these 
and other reasons the law deems it better to allow their contents to be proved 
by derivative evidence, and to run the chance whatever that mav be of error 
arising from inaccurate transcnption, either intentional or casual But true to 
its great principle of exacting the best evidence that the nature of the matter 
affords, the law requites this derivative evidence to be of a very trustworthv 
kind and has defined with much precision the forms of it which may be resorted 
to in proof of the different «orts of public vmtings (6) Thus it must at least 
in general, be m a wntten form t e , in the shape of a copy(7) and os already 
mentioned must not be a copr of a cop> In very few, if m any, instances, 
IS oral evidencc(8) receivable to prove the contents of a record or pubhc book 
vihich IS m existence (9) With reprd to the proof of documents of a public 
character m England and the legislation relating thereto, see the notes to sec 


cular modes referred to and allowed by that section ^\hen such proof has 
been offered certain presumptions arise in respect of the documents which 
form the subject of the third division of this Chapter of the Act (10) 


(1) See Introd Ch V 

(2) S 65 ante 

(3) Ib cl (a) 

(4) Ib cl (e) 

(5) Steph Introd 170 It will be 
noticed therefore that the so called best 
CMdence rule has in strictness no applica 
tion to the case of pul lie wntmes a 
properly authenticated copy being a recoc: 
nized equiialent for the original itself 
Best E\ Amer Notes 43"’ Greeoleaf 
Ev 482 

(6) B several modem Acts of Parlia 
ment special modes of pr of are provided 
for inanv kinds of records and public 
documents see 31 and 32 \ ic c 37 14 
and 15 \ic c 99 8 and 9 \ ic c 113 
42 V’^ic c 11 45 Vic c 50 a large 
number of similar enactments are to be 


found in the recent statute books see 
Taylor Ev 5! 1073— 1'’90 

( ) In England tbe principal sorts of 
copies used for the proof of docun ents 
are ( 1 ) rveniphlicationa under the great 
seal (’) Cvempl fications under the seal 
of the Court where the record is 

(3) Office copies to copies made by an 
officer appointed 1> lav for the purpose 

(4) Eumined copies as to which see s 8 
fast (S) Copies signed and certified as 
true b> the officer to whose c istodv tbe 
original is entrusted This Act refers to 
certified c pies <s 61 anch certain other 
copes particularly specified (s *8) 

fSJ See Best Ei Anter Notes p 433 
(9) Best Ev : 485 and see SS 218 
219 lb Starkie Ev 315 

flO) Se^ Introduction to ss 79—90, post 
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[ss. 74,75. 


Public 

documents 


Private 

documents 


74. The following documents are public documents •— !l 

(1) documents forming the acts or records of tlie acts— 

(i) of the sovereign authority, 

(ii) of official bodies and tribunals, and 

(lii) of public officers, legislative, judicial and execute e 
whether of British India, or of any other part of 
Her Majesty’s dominions, or of a foreign country; 

(2) public records kept in British India of private docu- 

ments. 

1 75. .411 other documents are private. 

(" Doeutnent") 76 78 (Pruumpltotu as io doem'nt.i) 

s« 79 90 {Proof of pubhc documents ) 


COMMENTARY 


Public and 

private 

documents 


See Introduction, ante It has been held that in construing section 71 
mav fairly be supposed that the word “acts ” in the phrase “ documents loiw 
in" the arts or records of the acts ” is used m one and the same sense , 
act of which the record made is a public document must be similar m lend to 
the act which takes shape and form in a public document , that the ® 
act which section 74 has m view is indicated by section 78 in which section tn 
acts are all final completed acts as distinguished horn acts of o preparatory o 
tentative character Thus, the enqmnes which a public officer tnay 
whether under the Cnmmal Procedure Code or others ise, mav or maj not res 
in action There may be no publicity about them There is a -.j 

tinction between such measures and the specific act in which thev rcsnlt 
it IS to the latter only that section 74 was intended to refer (1) p » j-viio 
definition given m the second section of the Civil Procedure Code o* . P. „ 
officer ”(2), and «ee the following sections for references to documents , 

of a pubhc nature, — sections 35 38, 57, 78,(3} as well as the followins dec 
which have nearly all been guen under this Act A certificate of ® 
under the Civil Procedure Code (Act VIII of 1859) and before sectiw 107 o 
XII of 1879 was enacted is a document of title but is not a public docunie 
The Loan Register of the Public Debt Office in the Bank of Bcngsl is ® 
document and under section 76 any person having an interest therein ^ 
to inspect the same and obtain certified copies thereof (5) A Will 

of an order of a Probate Court granting letters of administration with 


(n P V Artimugam 20 M 189 197 
(1897) t'cr Shephard J So also Benson 
J at p 204 said It may I think 
well be doubted whether the word acts’ 
in s 74 IS used in its ordmar) and popular 
sense and rot rather in the restricted and 
technical sense in which it is used in s 
78 ’ but see also remarks of S Aiyar J , 
at p 203 and note on this case post 
(2) A policeman is a public officer P 
\ Arum igam 20 M 189 194 (1897) 
as to the Secretary of a Municipal Board 
see ref>*rence to Tull Dench 19 A 293 
2yS U89'') The Corait of a \iltage is a 
fiMte servint, P \ Saddii 1 All L J 
"’4 ' (1901), the following are pubbe 


ifficers— The Official Trustee 

■adee Shahnnshoh '■ //a;' 

1881) Official Assignee. ^ , 

2S B. m (■ «>"' .Mb' 

iistrator General since the p ' 

let of 1902, Bholorcm 
IdminiJ/rafor General 8 C 

:i904). and under Act V of 1908 
nember of the Indian Civil S 0 

(3) Now represented *>7 ^ ' V r I* 

II r, 3 O VII r, 1» ° , • 

,I pren, Cod. (Ac. V I. B 

(4) rflJon;i V Horibhai i ^ 

31 (1900) ter Candy, J j, 

(5) CUondi Omran s 

1 C 284 (1903) , 8 C W C • 
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anneied is a public document under this section and admissible under section 
CC (1) Ajamahandi prepared by a Deputj Collector ^rhile engaged m the settle- 
ment o£ land imder Regulation YII of 1822 has been held to be a public 
' * he ground that the act of the 

under the provisions of that 
^ be judicial or exccutne (it 

ptobabU partaking of both characters), and that the retold of such acts is a 
public document (2) But his decision has been since said to be open to 
some deirree of doubt (3) In any case, hoireier, it is evident that the 
question whether a document is admissible in evidence as a public 
document, and the question whether that winch is in it is binding upon 
tenants without reference to the question of consent or notice, are entirely 
separate matters (4) An anmmtipatra, or instrument giving permission 
to adopt, is clearlj’ not a public documentfS) , nor js a lets khana register 
(so called from the number of columns in the statement or register), prepared by 
a -patiLmi under rules framed bj the Board of Revenue under the 16th section of 
Reg XII of 1817, not is the patuari preparing the same a public servant (6) 
It has been held that the record of a confession of an accused person recorded 
by the Magistrate of Bbmd in Gw.\lior is probabl) a public document (7) Where 
a suit nas compromised and a petition presented in the usual way, and the 
Court made an order confirming the agreement which with the orifer, as well 
as the power of attorney, were all entered upon record, it was held that these 
papers oecanie os much a part of the record in the suit as if the ca«e had been 
tried and judgment given between the parties in the ordinary way, and that 
that record ' ’ . > , 

In the case < 
certified cop 

parties as w< ^ 

certified copies of the plaint and written statement^ were also tendered in evi 
dence on the groimd of their being public documents, and objected to The 
plaint was admitted, but the written statement was rejected The correctness, 
bowea er, of this decision, so far as it held the plaint to be admissible has been 
for a long time doubtcd(lO) and has not been followed on the Onginal Side of 
the Calcutta High Court The decision is, it is submitted, erroneous , there 
being no pnnciplc upon which the case of a plaint can be distmguished from 
that of a written statement Both are the acts or record of the acts of private 
parties and not of a public tnbunal or its officers 

That class of documents which consists of plaints, written statements 
affidavits and petitions filed in Court, cannot bo said to form eueb acts or re- 
cord-i of acts as are mentioned in the section, and are, therefore, not public 
documents But depositions of witnesses taken by an officer of the Court are 
public documcnts(ll) andso of course arc judgments, decrees and otherorders 


(It Ilahiram Das v Hem Noth Sarma 
19 C W N 1068 (1915) 

(2) Taru Palur \ ^binash Cliander 4 
C 79 (l8/8t 

(3) 4f,sl aja Kumar \ Shama Charon 
16 C 586 590 (1889) Pam Chundcr y 
Panscedhur Na,k 9 C 741 743 (1883) 

(4) -Hshaya Kumar v Shama Charon 
supn at p 590 

(5) Xrulina Kishori \ Kithon Lai 14 
C 4S6 491 (1887) s c L R 14 i A 
71 nor of coarse are kobalas convey antes 
and the like Hurcchur Mo-oomdar v 
Oiiirn Mah,ce 22 R 355 (1874) 
IfiiTish Chunder \ Prosunno Coomar 22 
)\ R 303 (1874) 


(6) Bat! Noth v Sukhu MaJtton, IS C 
534 (1891) Samar Dosadh v /ufful 
Aiiftore 23 C 366 (1895) in the ]ud; 
ment in which case s 35, ante is full> 
considered 

(7) R \ Sunder Stngh 12 A 595 
(1890) 

(8) Bf-again Megu v Gooroo Pershod 
2s \\ R 68 (1876) 

(9) Sharoda Mohomed ' Daniel 
Wedgerherr^ 10 B L R App 31 (1873) 

(10) Field Fi 6th Ed 243 244 see 
as to the admissibility of quasi records, 
Tajlor Z\ S 1534 

(11) Haranund Roy v Ram Copat, 4 
C N 429 (1899) (Foreign Judicial 

35 
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of the Court itself In a suit for ejectment the defendant pleaded a compromue 
As evidence of it he tendered a certified copy of a petition vhich hore an order 
of the Court on it This document S7as rejected bj the lo’ivei Court a? not 
proved, but it was held hi the High Court that the document did not require to 
be proved and was admissible in evidence under section 77 of this A.ct (1) 
A quinquennial register is a document of a pubhc nature (2) Letttrs which 
have passed between district authonties are pubhc documents forming a record 
of the acts of pubhc ofBcets (3) But the question whether a letter or report 
from one official to another w an entrv in a public record within the raeamn«’ of 


ments made by a public officer, is not admissible as a pubhc docmneiit(5) , 
■ ” ’ . er with a view to lesump* 

is made bv Government 
‘ aster’s certificate granted 

by the Board of Trade is not a pubhc document (7) As to aynlut accounts 
prepared for admmistrative purposes by village officers see case below (8) 
Entnes m a register made under (B C) Act ^^I of 1876 by the Collector are 
entnes made in an official register kept by a public sen ant under the proTinens 
of a Statute, and certified copies of such entries are admissible in evidence for 
what they are worth (9) It has been held by the JIadras High Court that 
reports made by a police officer m compliance with “ections 157 and 168 
of the Cnminal Procedure Code are not public documents, and that con^o 
qu^ntly an accused person is not entitled before trial to have copies of such 
reports (10) There is however, a difference of opmion m that Court whetner 
the same rule apphes to reports made m compliance with section 173 of the 
Cnminal Procedure Code(ll) or whether reports under that section are public 
documents of which an accused person is entitled under section 76 to have 
copies before trial (12) The fifth Clause of section 78 hrinK the records of the 
proceedings of a mutucipal body in Bntish India within the second 
the first sub section of section 74 as the record of the acts of an official bociv 
The records of the proceedings of a Slunicipal Board is a pubhc docunienf au 
the officer who is authorized by the ordmarj course of lus official duties to give 


Rccordsl A witness s deposition is part 
ol the records o( tbe acts oi an oRiaal 
tribunal within the meaning of s 74, 
Reg App No 110 of 1900 10 June 1902 
Cal H C 

(1) Mongol Sen \ Hira Stngh 1 All L 

J Part I p 101 (1904) 1 AH L J 

396 (1904) [Certified copy of application 
for compromise with an order of the Court 
on It IS admissible in evidence under s 
77 and need not be proved] 

(2) Srecniutty Oodoy v Btshonath Dull 
7 W R 14 (1867) See Kashee Chunder 

V Noor Chtinder S D A 1849 pp 113 
U6 

(3) Ptrthee Singh v Court of Wards 
23 W R 272 (1875) 

(4) Jl/a//itar;i(na Diigget v Secretary of 
Siale 35 M 21 (1912) 

(5) Nillyanund Roy v Abdur Raheetu 
7 C 76 (1881) 

(6) Ran Cbunder v BuksI eedkur Natk 
9 C 741 743 (1883) see Dnarka Nath 

V Tania \fo\i 14 C 120 (1886) 

(7) In the matter of a Cdliston between 
The Ava and The Brcnh,lda S C 568 


(1879) 

(8) Snasuhramanya v Secrelory 

Stale 9 M 285 294 (1834) 

(9) 5Jii>J» Bhoouin V Cvrish C/una^ 

20 C 940 (1893) ,, ,,, 

(10) R V Aruiniigam 20 « . 
(1897) F B Subramania Aiyat J 
disseniiente Whatever may be 

the matter from the point nt ' j 
venicnce and public policy wlich ® 
strictly touch the pure question o 
struction there is it is submiited grw 
force in the argument of Subramaoia J 

J (at p 203) that even if such a 
went be not a record of at least s 
the invesligatng officers acts it ‘ ' ^ 

a document forming on act of his 
enjoined to act m a particular ssay 
is to submit such a report jgj 

(It) R V Arumugam 20 . 

(1897) P B Subramania ^ 

dissentiente fer Collins C J and 

^ (12) Ib per Shephard J and Su'”’ 
mania Aiyar J 
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copies of public documents is for these purposes a public officer (1) In support 
of a claim instituted in a Court in British India for a share m her deceased 
father’s estate, plaintiff tendered in evidence » document which purported to 
be a certified copj of the mil executed by her late father at Colombo where he 
was said to ha\ e been at the date of the execution of the alleged wiU The 
document was filed as an exhibit in the suit, but the Subordinate Judge held 
that it was not admissible in evidence It bore an endorsement purporting 
to be signed by the Assistant Registrar General for Ceylon to the effect that 
it was a tnie copy of % last will and testament made from the Protocol of record 
filed m his office No CMdence was tendered before the Subordinate Judge 
that the copy had been made from and compared with the original On the 
question of the adrmssibilitj in evidence of the said document , held that it nas 
inadmissible, that it was not a public document within the meaning of clauses 
1 (m) or 2 of this section, and that in the absence of evidence that it hid been 
made from and compared with the original the proMSions of that Act relating 
to secondary evidence of public documents nerc inapplicable (2) Census 
Registers are not public documents (3) 

Public records kept in British India of private documents are also under 
the second Clause public documents within the meaning of the section Thus 
certain register books arc directed to be kept iii all registration offices (4) 

Under this clause entries of the copies of private doiumentsin Books Nos 1, 3 
and 4 of the Registration office being public records kept of private documents, 
are public documents, and as such may he proved by certified copies , that is 
certified copies mav be offered in proof of those entries, but neither those entries 
nor certified copies of the^e entnes, are admissible m proof of the contents of 
the original documents so recorded unless secondar) esndence is alloivaUe under 
the provisions of this Act (5) Section 91 second exception provides that Uills 
admitted to probate m British India may be proved by the probate Public 
documents are provable m the exceptional modes provided for m 'ections 70—18 
All documents other than those specially mentioned in section 74 are 
private documents(C) and are provable under the general provisions of the 
Act relating to the proof of documents 

CertllleU 
copies of 
public 


76 . Every public officer having the custody of a public 
document, which any person has a right to inspcct(7), shall give 
that person on demand a copy of it on pajment of the legal 
fees therefor, together with a certificate written at the foot of 
such copy that it is a true copy of such document or part thereof, 
as the case may be, and such certificate shall be dated and sub- 
scribed by such officer with his name and his official title, and 
shall bo sealed, whenever such officer is authorired bv law to 
make use of a seal, and such copies so certified shall be called 
certified copies 

Explanation — Any officer who, by the ordinary course of 
official duty, is authorised to deliver such copies, shall be deemed 


(1) Reference to Full Bench under 9 

46 of Act I of 1879 19 A 293 295 

(1897) 

(2) Ponna»<\al \ Sutdaram Ptilat 23 
M 499 (1900) 

(3) R \ Bha anrao I ilhalrao 6 Bom 
L R 535 (1904) 

(4) See Act XVI of 1908 ss 


(5) T 01/ s 65 cl (/) 

(6) S 75 

(7) V onic Introd to ss 74—78 see 

with reference to this and follonin? sec 
lion Ah Khan ^ Indar Prashtd 23 C., 
950 (1596) Inhere certified copies of 

income tax returns Here held to be 
inadmissible 


51 57 
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jto have the custody of such documents -mthm the meaning o 
jthis section (1) 


Proof of 

documents 
by produc- 
tion of 
certified 
copies 


77. Such certified copies may be produced m proof of thi 
r'ontents of the public documents or parts of the public docu 
ments of which they purport to be copies (2) 


Proof of I 
other official 
documentb { 


78 The following public documents may be proved ai 
follows — 


I (1) A.ctSj orders or notifications of the Executive Govern- 
ment of British India in an} of its departments, or of any liocal 
I Government, or any department of any Local Government — 

• b} the records of the departments certified by the heads 

I of those departments respectively, 

I or by an} document purporting to be printed by order 

of any such Government , 

(2) The proceedings of the legislatures, — 

by the journals of those bodies respective!} , or by pub* 
lished Acts or abstracts, or by copies, purporting to 
be printed by order of Go^ crnment , 

(3) Proclamations, orders or regulations issued by Her 
Majesty or by the Privy Council, or by any department of Her 
Majesty’s Government, — 

by copies or extracts contained in the London Gazette 
or purporting to be printed by the Queen’s Printer (3) 

(4) The Acts of the Execute e or the proceedings of the 
legislature of a foreign country, — 

by journals published by their authority, or commouly 
receia ed in tliat country as such, or by a copy certified 
under the seal of the country or sovereign, or by ^ 
recognition thereof in some public Act of the Gov- 
ernor General of India m Council , 


(5) The proceedings of a mumcipal bod} m British India 
by a copy of such proceedings, certified b} the lega 
keeper thereof, or by prmted book purporting to W 
published by the authority of such bod} (4) , 


I (1) It IS doubtful whether this section 
IS appl cable to copes before the 

pass ng of the Act fakir Ah v Raj Chun 
der 10 C. L R. 476 

(3) As to the practice antcr or to the 
Act see haragunty Li iei metdnamdk v 
P'engoma fa doo 9 M I A 66 90 
flS61) 

(3> See Th. Doeumentary E» dente 
Act 1863 31 \ 32 ViC C 37 which is 


n fDra m cvcrr Sni .b ColOT f"; ” 
on tubjrcl to any law that nsr f 

ime to t me made by the LeS«s’>"" 
ny such Colony and Possess on 
(4) See Reference under s 46 act 
eis 19 A 293 29S (1E97) m .1 * 
as held that the record of the 
f a Munie pal Board is a r«bl c 
nd the officer who Is author s J 
rdnary course of h.s olTc al date* 



s, 78.] 


PUBLIC DOCUMENTS 


649 


(6) Public documents of any other class m a foreign country, — 
by the original or by a copy certified by the legal keeper 
thereof, with a certificate tinder the seal of a Notary 
Public, or of a. British Consul or diplomatic agent, 
that the copy is duly certified by the officer having 
the legal custody of the onginal, and upon proof of 
the character of the documents according to the law 
of the foreign country 

Principle. — As one of the exceptions to the rule reqiunng primary evi- 
dence to be given rests on grounds of physical impossibility or inconvenienee(l), 
60 the objection to the production of public documents rests on the groimd 
of moral inconvenience They are, comparatively speaking, little liable to 
corruption, alteration or misrepresentation— the whole community being 
interested in their preservation, and, in most instances, entitled to inspect 
them The number of persons interestedin pubbe doCTuaents also renders them 
much more frequently required for evidentiary purposes , and if the production 
of the ongmals were insisted on not only would great inconvenience result 
from the same documents being wanted m different places at the same time, 
but the continual change of place would expose them to be lost md the handhng 
from frequent use siould soon insure their destruction (2) For these and 
other reasons their contents arc allowed to be proved by derivative evidence 
at the nsk, whatever that may be, of errors arising from inaccurate trans- 
cription either intentional or casual (3) 
s 8 (“ D(je«m<n{ ’ ) e 3( Proo/') 

s. 74 (“PuWie doeumnl ) a. 76 (PrMumj>lio’u as ta eertijled eoj)iss ) 

ti 63, Cl. (1) & 6S Cl. (e) (S^eandarj/ ss 80 60 (Presumptions as to other doeu 

ecidenu bi/ certified copies ) merits ) 

TayloTi Ev Ch IV, Part V (Matters evidenced by Pobho ■Documents), Phipson, 
Ev , fttb Ed , 607 . WilU Ev , 2nd Ed , 422-463 .Best Ev , 424-430 , Roseoe, 'T P Ev , 
06—130 




COMMENTARY 

The Ei^planatton to section 76 declares who is to be considered the legal 
custodian under this section, which limits the right to obtain a copy of a pubhc 
document from sucli custodian to such documents as the appbeant has a right 
to inspect This limitation saves and excludes all such documents as the 
Government has a right to refuse to show on the ground of State Policy, 
privileged communication and the like (4) AV hether or not therefore a person 
will be entitled to a copy of a public document will depend upon the question 
whether or not he has a nght to inspect it In England the nght to inspect 
public documents varies with respect to their nature There is a Common Law 
right to inspect some As to others the nght rests upon particular \cts (5) 


give copies of public documents is for 
these purposes i pubi c officer 

(1) As where characters are traced on 
a rock or engraved on a tombstone or the 
like see s 6S cl id) 

(2) Sec Lady Darii outh v Roberts 16 
East 341 A proceed ng m a Court of 
Justice IS provable by an examined copy 
This rule has arisen from the convenience 
of the thing that the originals may not 
be required to le rrnoved from place |o 


place per Bajlev J and see Doe v 
Ross 7 M \\ 106 ter Lord Ah nger 

(3) Best Fv 5 4‘*a and as to proof 
«f general result of examination of public 
doc iments see Siiiidar huar v Chandesh 
tar Prasad Norain 5utgfi (1907) 34 C 
293 

(41 Norton Ev 257 
(5) See Taylor Ev Sf 1480— 1S22 v 
arte Introd to ss 4-/8 as to the nght 


Gertlfled 
copies of 
puhllo 
dooumeats 
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This Act IS silent as to the light of inspection, and there is no general proTisioa 
on the subject m any other enactment in force m Bntish Iniha, though there 
are certain special provisions applicable to particular circumstances onlr 
Thtts, Registers prepared under the provisions of Chapter IV of the Oudi 
Land Ee\ enue Act, are declared to be pubhc documents and the propertv o{ 
Go\eniment, and are declared to be open to public inspection (1) If a person 
i'’ personally interested in a pubhc document it would seem that in the absence 
of a right conferred by Statute, he has a common law nght to inspect it It 
may be inferred that the Legislature intended to recogmse the right to inspect 
public documents generally for all persons who can show that they have sn 
interest for the protection of which it is necessary that liberty to inspect 
such documents should be given hen the nght to inspect and tale a copy u 
expresslv conferred h} Statute, the limit of the nght depends on the true 
construction of the Statute W hen the nght to inspect and take a copy is not 
expressly conferred the extent of such nght depend on the interest which the 
applicant has m what he wants to copy and on what is reasonably necessarv 
for the protection of such interest If therefore a person has a nght to inspect 
it becomes necessar} to see what is the extent of his nght to inspection 
Eiery officer appointed by law to keep records ought to deem himvlf fw the 
production of documents a trustee (2) An act may both give a nght of 
inspection and pronde a penalty and remedy in case of its refusal Thus hr 
Act "VT of 1882 section 65 (Indian Companies Act) if inspection or copy of 
the Register of members is refused, the Company incur by such re/uM* 
a specific penalty and in addition to that penalty any Judge of a High C!ourt 
may bj? order compel an immediate inspection of the Register 11 here such 
Acts gi\e a nght of inspection but do not enact any particular remedy to 
which resort may bo had if inspection or copies be refused an appheatwa 
mav be made, in Presidency lowns, to the High Court under the Provisions 
of Chapter VIII of the Specific Relief Act If there exists no such sMCWj 
provision, and the disclosure of the contents of any of the general records of 

the realm or of any other documenfa of a publm nature, would, m the 

opinion of the Court or of the Chief Executive Magistrate, or of the head of the 
department under whose control they may be kept, be injurious to the puhin 
interests an inspection would certainly not be granted (3) 


(1) Ast XVII of 1876 s 67 so also 
the { ooks cf account of the Administrator 
General are open to public inspection Act 
III of 1915 s (for present Act tec 
Act V of 190’’ and as to the right to ins 
pection and to certified cop es in the case 
of other pobl c Registers see ante notes 
to s 35 Act XVI of 190S as amended 
by Acts V and XV of 1917 (Registration) 
ss 18 51 55 57 Act XX of 1874 s 3 
5 & 6 Vic c 45 s 11 25 & 26 Vic c 68 
5 5 (Copjncht) 46 & 47 \ic c 57 s» 
23 55 87—89 Act V of 1888 ss 13 14 
61 (Patents Designs and Trade-marks) 
(now see ss 20 71 of Act II of 1911 as 
amended by Acts XXVIII and XXIX of 
1925) Act \XV of 1867 s 18 (Printing 
PresscO Acts V of 1865 XV of 1872 
8 79 ((Jhrist an Marriage) XV of 1865 
as amended by Act XXWIII of 1920 
(Pars, JfViage) III of 3872 5 J4 
(MarriaRel \Act VI of 1886 ss 7—9 3S 
(Reg stration\ Births Deaths and Mar 
nages) as amended b> Act XXXVII of 


1920 Art I (B C ) of 1876 (Mahoiaedi" 
Marriage) Art XXI of 18^® * 
(Soaeties) Act VI of 1882 ss 55 
255 220 63 (Companes) rov see Aci 

Vir of 1913 as amended by Acts X 
XI of 1914 and Act XLII of « 

56 40 288 248 1 12 123 124 57 1 ” 
Vic c 60 ss 64 239 695 (2) (Mercts^ 
Sh ppmg) Art VII of 1882 s 4 
of Attorney) Calcutta High Court Ku‘» 
of 1866 R 54 (Wind ng up of CompaW/ 
(now see Calcutta High Court . 

1914 Ch XXXI r 10 p 307 as to « 
records of Courts v fosr 
(2) Chend, C/iaran s 
31 C 284 293 (1903) Sank of fomw 
V Suhman So , P C (1908) 52 Bom 

^*(3) Taylor Ei I 1433 FieU Er 6* 
Ed 240 241 In the else first mmtioBrt 
m the precedng note an X 

made to Court in the su t callmV **^**,j.f 
Bank of Bengal to comply mth an ora 
of Court 
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The Civil Procedure Code provides that certified copies of ]udgments(l} 
’ ’ - » r- ’ ’ * >1 i « i jjg furnished to the parties 

There is no express provision 
> copies of any other portions 
ot the records otthe Cml Courts but as amatter of practice, copies are usually 

g .ven to any of the patties who may apply for them (3) The Calcutta High 
ourt has, howe%er, made the follovnng mles on the subject — (n) A plaintiff 
or a de' ’ ’ ' * • • ’ stage of the suit 

to obta which ha\ e been 

put In ^ * ty who has been 

ordered to file a written statement is not entitled to inspect or take a copy of a 
written statement filed by another part> until he haa filed lus own, (6) A 
stranger to the suit mar after decree obtain, as of coutse, copies of the plaint, 
written statements, affidaaits and petitions filed in the suit, and may, for suffi- 
cient reason shown to the satisfaction of the Court, obtain copies of any such 


In criminal cases, an accused person, committed under the Code of Criimnal 
Procedure to the Ifigh Court or the Court of Session, is entitled to a copy of 
the charge free of all expense , and. if he apply withm a reasonable time, to 
copies ot the deposition , these latter copies to be made at his expense unless 
the Magistrate see fit to gis e them free of cost (5) He is entitled free of cost to 
a cops of the evidence of any witness examined W a Magistrate (other than e 
President Magistrate) after commitment (6) Under the pros isions of the 
undermentioned section(7), “ on the application of the accused a copy of the 
judgment, or when be «o desires, a translation mbis own language, if practicable, 
or, in the language of the Court shall be given to him without delay ” 

Such copy shall m anv case other than a summons case, be m\en free of 
cost In trials ’ ^ t o of the heads of the charge to 

the jurv shall, c gi'en to him without delay 

and free of co« a judgment or order passed 

by a Criminal Louii ueaiits to naxe a copy oi lue Judge’s charge to the jury or 
of any order or deposition or other part of the record, he shall, on applying for 
such cop\ be furnished therewith , prosided that he pay for the same, unless, 
the Court for some special reason thinks fit to furmsli it free of cost ’ (8) A 
prcMous couMction or acquittal may' be proxed in addition to anv other mode 

nder 
hich 
, or 
large 
t by 

production of the xvarrant of commitment under which the punishment was 
sulTcred — together xnth in each of such cases exidence as to the \dentity of 
the accused person xxith the person so convicted or acquitted (9) 


(1) In matters before the Calcutta Small 
Cause Court for 'judgment read 

‘ Proceelings holtPcation of the 18th 
Feb 1889 

(21 O \X r 20 r 889 O \L1 r 

36 2nd Td p 1321 as to certified copies 
of decrees and orders in execution of 
Pri\> Council decrees and orders •* ib, 
O \LV r IS 2nd Ed p 1343 
(31 Field E\ 6th Ed 242 
(4) General Rules and Circular Orders 


Part IV Ch XV rr 1—4 (1891) 

(5) Cr Pr Code xs 210 548 

(6) Ib s 219 

(7) Ih s 371 

(8) lb $ 548 

(9) Cr Pr Code s 511 also as 

to certified copies of cormctions Reg HI 
of 19/21 as to offences committed bjr 
European British subjects in Indian Allied 
States X lb s 189 
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Pnvate documents must generally be proved by the production of the 
onginals coupled uith evidence of their handwriting, signature, or execution 
as the case may be (1) An exception to this rule exists under the Act in the 
case of Wills admitted to probate in Bntish India which may be proved by the 
probate (2) The contents of pubbe documents may be proved either bv the 
production of certified copies(3) under section 77, or if they be documents of 
the hmd mentioned in section 78, by the vanous modes described m that 
section The contents of pnvate documents such as Idbalas, conveyances 
leases and the like, though filed in a Court or public office for purposes of 
evidence m a suit, are not provable m another suit b> means of certified 
copies (4) 

The word ‘ mav ’ in section 77 is used only as denoting another mode 
' ‘ ’ » It ’ ' one, namelv, the production of 

document within the meaning 
but no other kind of secondary 
Pnvy Council rejected a docu 
^ ^ . icecdmg which purported to be 

an authenticated copy of the original document, but was not certified to be a 
true copy as required by section 7G, and was not shown to have been examined 
by any witness with the onginal (6) This last provision, however, mu«t be 
read subject to the provisions of eections 78 and 82, wsf, and the last para 
graph of the second section anh Thus by virtue of the provisions contained 
in section 82, post., a foreign and colonial document may be proved by an 
authenticated copy withm the meaning of 14 and J6 Vic, c 02, s 7, such 
authenticated copies being declared by the Statute to be admissible in evidence 
without proof of seal, signature or judicial character of the person making such 
signature Secondary evidence, therefore, other than a certified cop},i3 8“ 
missible both m the cases expressly mentioned by this Act and in those vrhere 
an uniepealed or other Act has especially enacted that such other evidence shall 
be admissible (7) Section 79 raises a presumption of genmneness m the case 
of certified copies Proof of a special character may be offered as to the official 
documents which are the subjects of individual mention in section 78 In 
nection with the third clause of that section may be read the provisions of tbe 
Documentary Evudence Act, 1868,(8) as amended by the Documentarj 
Act, 1882,(9) which, suited to any law that may be from time to time made 
by the Legislature of any Bntish Colony or Possession (including therein India) 

IS declared to be in force in every such Colony and Possession (10) As to tne 
fifth Clau«e v ante, p 548, n 4 Fourth and sixth Clauses deal with foreign 


(1) See s 59 61— 73, tupra 

(2) S 91, Exception 2, pot! 

(3) It IS doubtful whether ss 76 and 
79 apply to copies given before the pass 
ing of the Act Jaktr AU v Raj Chtmdef, 
10 C. L R 476 

(4) Hureeliur Moioomdor v Chunt 
ita,hee. 22 W R 355 (1874). as to the 
decision in Shasada Mahomed v Wedge 
berry, 10 B L R App 31, ante, notes 
to ss 74. 75 As to proof of orfer of 
Covemment sanctioning: prosecution see 
Muhammad Osiullah v Beni MadhaV 
Chovidhury 36 C L J, 180 (1922) 

(5) S 65 ante, the provisions of which 
appear to have been overlooked in Norton 
Ev. 258 

( 6 ) Krtthna Kithort \ Ktthort Lai, 14 
C 486 4901 (1837), s c L R 14 1 A, 
71 


(7) So in cases governed by the Mr 
chant Shipping Act 1894 (57 & 58 Vi 
c 90 s 695). examined copies are adm” 
sible equally with certified copies * 
difference between a certified ana * 
examined copy, is that the former is via 
by an official whose duty it is to 

such copies to parties who have an 
in the subject matter, and a right 
apply for them on payment or otnerwi 
the latter are those which any , 

individual makes from the original wi 
which having himself compared . 

examination he is enabled to 
it IS a true copy Norton Ev , 253 

(8) 31 i 32 Vic, c 37 

(9) 4S Vie 

(10) See Ta> 

6tb rd 245— 247 
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public documents (1) The words “of any otber class,” in the sixth Clause 
mean “ other than the documents mentioned in the fourth Clause ” \\herc a 

‘ be a 
"■ourt 
^ 1 the 

record, but such presumption may be displaced by pro\mg the i\ant of juris- 
diction (2) As to the presumption declared by the Act with regard to certified 
copies of foreign judicial records, see section 86, post , and for the presumption 
as to documents admissible in England without proof of seal or signature, see 
section 82, post See also Note to sections 74, 75, ante 


(1) As to the proof of foreign judicial 429 (1899) 
record v s 86 Msl and s 65 ante (2) Woodroflfe & Ah s Civ Pr Code, 

JIaronund Roy v /?am Gopal 4 C W N s 14 ’nl Ed p 101 



PRESUMPTION AS TO DOCUMENTS 


WilE\ a document, whether private or public, has been offered m evi 
dence, certain presumptions may ansc m respect of it which are enumerated 
in the follomng sections (79 — 90) Those presumptions, hovever, are not 
conclusive An inference is drawn from certain facts in supersession of any 
other mode of proof That inference may be one which the Court 13 bound to 
accept as proved until it rs disproved, in this case it is said that the Court 
sliflK presume” , or the inference may be one as to nbich the Court is at 
liberty either to accept it aa pro\ ed until it 13 dlspro^ ed, or to call for proof of 
lb in the first instance, m this case it la said that the Court “ may presume” 
All that the law does for this last class of inferences is to allow the Court to 
dispense with evidence should it think fit to do so The two latter classes of 
inferences play an important part w the proof of documents Sections 79— S5, 

and section 89 provide for cases 10 which the Court shall presume certain facts 
about documents , sections 86—88, 90, provnde for cases m which the Court 
may presume certain things about them In the one case the Couit, is bound 
to consider the presumption as proved until the contrary is shown, m the 
other, the Court may, if it pleases, regard the presumption as proved until the 
contrary is shown, or maj call for independent proof in the first instance ^ 
Many classes of documents, which are defined in the Act, are presumed to M 
what thev purport to be, but this presumption is liable to be rebutted 
Sets of presumptions will sometimes apply to the same document For in 
stance, what purports to be a certified copy of a record of e\ndencc is produced 
It must by section 79 be presumed to be an accurate copy of the record of e^i 
dence By section 80 the facts stated in the record itself as to the circumstances 
under which it was taken e g , that it was read over to the witness m a language 
which he understood, must be presumed to be true (2) All the following 
sections, down to section 90 inclusive, arc illustrations of, and founded 
pnnciple, omnia preesumunlur nle esse acta (3) The presumption which 
directed to ho raised bv the last mentioned section is of great importarioe 1 
obviating the effects of the lapse of time as to the proof of documents As yes 
go on, the witnesses who can personally speak to the attestation or execu 10 
of a document, or to the handwriting of those who executed or attested it, gi 
dually die out If stnet proof of execution or handwriting were 
Would after a generation, become impossible to prove any document 

ibi- 

' pur- 

the 
the 

place lu wuim, Lut, t.Mo ■ .... inrument 

Court may presume that the signature and ev cry otJmr part of such 

. lecu- 

led m 
jtiona 


(n Cunningham Ev 45 46, see ante 
notes to 8 4 

(2) Stfph Introd. 1?0 175 


(3) Norton Ev 260 

{4) Cunninghim Ev, 48 49 
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may, of course, be raised under the provisions of section 114, as is indeed 
indicated by IllustTati07i (0 to that section, according to which the Court may 
presume that when a document creating an obligation is in the hands of the 


may na\e stolen it ii; mere arc mau> oiiiei piesuiupiions as lo uocumeuus, 
known to English law, for which no express provision is made in the Act, and 
which, therefore can be raised onls under the general pronsion contained in 
section 114, posl\2), under which section the more important of those piesump 
tions will be found considered 


79. The Court shall presume eterj' document purporting 
to be a certificate, certified copj or other document, which is 
by law declared to be admissible as e\idence of any particular 
fact, and which purports to be dulj certified by any officer in 
British Indn, or bv am officer in anj nati\e State in alliance 
with Her Majesty, who is dul) authonzed tliereto by the Go\er- 
nor General in Council to be genuine I 


’resump- 
loD as to 
enuineness 
1 certiaed 
opies 


ProMded that such document is substantially m the form 
and purports to be executed in the manner directed bv lau in 
that oehalf 


The Court shall also presume that an\ officer by uliom any' 
such document purports to be signed or certified, held, ^\hen he 
signed it, the official character which he claims in such paper (3) 


Principle. — Omnia pTasumuntur nle me oefa— a maxim of peculiar force 
when appbed to ofBcial acts and documents The last clause of the section 
IS also based upon the aho\e quoted maxim It is very old law that where 
a person acts in an official capacit>, it shall be presumed that he was dul} 
appointed and it has been applied to a great \anety of officers and illustrated 
b} many ca^es For it cannot be supposed that any man would \enture to 
intrude himself into the public station which he was not authonzed to fill '^ee 
Introduction, ante, and note, post 

e 3 ( Court ) ss 68 (L (1) 6S. Cw («) (j) 76, 77 {Ctrti 

e 4( '•hall pr<iumt ) JitttojHti) 

a 3( Docunett ) e 3( hdeirt ) 

^o^ton, E% 260 261 Ticlii Ev Gth Ed . 21S Tailor Tv §171 


COMMENTARY 

As IS indicated b} its terms, this section applies onh to certificat<.s(4), Genulne- 
certified copies or other documents certified b) queers im British Iidia, or by 
dnhj authon'cd oj^icers tn allied Aalite Stales bcction 82 post proindes for copies 
similar presumptions m the case of documents of a like character certified by 


(1) S 114 ill (i) post 

(2) Cunningham E% 2’’2 

(3) It IS doubtful whether this section 
IS applicable to copies ei\en before the 
passing of the Act Jakir rlli v Rat 


Chunder 10 C L R 4 6 

(4) F e a certificate guen by a register 
ing officer under s 60 Act III of 1877 
and see Cr Pr Code ss 467 473 Sll 
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officers other than those specially designated m this section The pre'umptm 
that the document itself is genuine of course includes the presumption that 
the signature and the seal(l), where a seal is used, are genuine (2) The pr^ 
sumption to he raised hv the section is however, made subject to the prowo 
that the document is substantially in the form, and purports to be executeil 
in the manner, directed by law m that behalf 

This section, as indeed all the following sections down to section ^ in 
elusive 13 an illustration of and is founded upon, the prmciple omnm n!ea<t 
acta But though the Courts are directed to draw a presumption in favour 
of official certificates, it is not a conclusive hut a rebuttable presumption It 
IS Vot a pnmd /ncie presumption, and li the certificate or certified copv VettA 
correct, such incorrectness may be shown (3) The presumption rai'ed Iv ffce 
last clause also is a presumption which shill onlr stand donee prohatur tn ton 
trarium — until the contrary he proved (4) And when a public officer is required 
bv law to be appointed m writing, and it is shown that any particular per'fo 
has acted as such officer, the writing by which he is appomted need not be 
proved (5) So al«o as to docum^^nts admissible in Engird without proof of 
seal or signature, the Court shall presume that the person sigmng it held at the 
time when he signed it, the judicial or official character which he claim? (6) 

Son^aTVo 80 Whenever anv document 15 produced Before finv Court 

^ocvmcnta purporting to be a record or memorandum of the evidence, or of 
record of anv part of the evidence, given by a uitness m a judicial proceed 
evidence before anj officer authonsed bv law to take such endenM 

or to be a statement or confession by any prisoner or nccu«ed 
person, taken in accordance with Ian , and purporting to be ugnw 
by any Judge or Magistrate, or by any such officer ns aforesnd, 
the Court shall presume— 

that the document is genuine , that any statements ss to 
the circumstances under which it was taken, purporting to be 
made by the person sigmng it, are true, and that such evidence, 
statement or confession was duly taken 


praisumuntur rtte esse acta ” with regard to documents taken in the 
a judicial proceeding (7) When a deposition or confession is taken by a pu 
officer, there is a degree ol publicity and eolemmty which affords a 
guarantee for the presumption that everything was formally, correctlv, 
honestly done (8) See Introduction, ante, and Notes, post 


3 ( ‘ DoevTTttnl ' ) 
3 (" Court ' ) 

3 { Evidence .’ ) 


8S. 24 30 {Confestions ) 

B. 33 {Rekvancff of deposilions ) 
8. 4 ( ‘ Shall presume. ) 


COMMENTARY, 


Scope of the presumptions to he raised under this section(9) which ^cals with 

eecQon subject of depositions of witnc'ses and confessions of prisoners and arc 


(1) See 8 76 ante 

(2) Field Ev 6th Fd 243 

(3) Norton Ev 260 see s 4 ante 

(4) TayJof Ev 5 171, Norton Ev, 
2C0 261 

(5) S 91 Excel) (1) fort 

(6) S 82 post 


(7) 7? V Vtran 9 M 2'* 2’* 

(8) Norton Ev» 261 262 

(9) See the following 

Jaw prior to the Act R o r Jet 

1 B L R A Cr 13 y% 

Poly II W R Cr 36 (1S09) 

Ulster Sheikh 14 W R- Cr 9 (18 
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persons, aie considetabl} wider than those under section 79 They embrace 
not only the genuineness of the document, but that jt was didj tahen and given 
under the circumstances recorded therein This section, occurring as it does m 
that part of the Act ashich deals not with rele\anc> hut i\ith proof, does not 
render admissible anj particular kind of evidence, but only dispenses with the 
necps^iti for formal p}oof m the case of certain documents taken m accordance 
with law, raising with regard to documents taken in the course of a judicial 
proceeding, the presumption that all acts done in respect thereof hiae been 
nghtU and legall} done (1) The law allows certain presumptions as to certain 
documents, and on the strength of these presumptions dispenses with the 
neces«it\ of proanng b} direct eaidencc what it would otherwise be necessatj to 
pio\e (2) As alreadj obser\ed(3) two sets of presumptions maj apply to the 
same document For instance, what purpo'^’s to be a certified copj of a record 
of evidence is produced. It must by section 79 be presumed to be an accurate 
copy of the record of evidence By the present section the facts stated m the 
record itself as to the circumstances under which it was taken e g that it was 
read oiet to the ivitness in a language which he understood, must be presumed 
to be true As to the relevancy of depontions, sec section 33 aide, and notes 
thereto 

The first portion of the section only refers to documents produced ns a •• Record ot 
record of evidence It is only a document which purports to be a record or evidence ” 
tnemoraudum of the ciJdeHCc(4), or any part of the eiiaeuce giten by a witness 
in a judicial proceeding or before anj officer authorized bj law to take such 
eiideiicc with regard to which the presumptions prescribed bi this section are 
to be made Statements, therefore, made by persons to police officers during 
the course o! a police inquiry do not come within tie purview of this section 
Chapter XIV of the Criminal Procedure Code deals with the powers of invcsti 
gation of the police A police officer making an investigation under this Chap* 
tor mav examine witnesses and reduce tbeir statements into writing (5) But 
no statements, • i ’ » • ’ police- 

officer in tie c mil be used as 

ciidence again* are not, and 

cannot lia\ e the effect of, depositions do not prove themselves and cannot be 
treated as evidence (7) The heading of a deposition descriptive only of the 


other way (10) 

The document, if it purports to he a statement or confe'^sion by anj prisoner , Qogjgg. 
or accused person must have been taken m accordance with law As to the slon 


(1) r \ I'lroii 9 M 224 227 (J8S6) 

(2) R \ Shn)a 1 D 219 222 (1876) 
see tor example Budree tall v D! oosee 
Khan '’3 W K 134 (1876) 

(3) Ante Inlroduclioa to ss 79 — 90 
Stepli Introd 170 171 

(4) Sec S 3 ante 

(SI Cr Pr Code $ 161 

(6) (6 s 162 

(7) RorJiiini \ R 9 C 455 

4SS (1882) s c 11 C L R 569 R X 


5ir(ir«n I tcfial 11 D 657 (188 ) They 
mav however be used for the purpose of 
refreshing memorv see s 159 fosl 

(8) Magbutan \ AK nod Hosoin 26 A 
lOS (1903) 

(9) SaJananda Mandal ' Krishna 
ifandal 4’ C 381 (1915) 

(10) E/ahi Biitsh K<ki v Cmi-eror 45 
C 823 s c 22 C \\ N 646 19 Cr 
I, J 498 See (.nan Dm \ Kiamut Ulla, 
1 Lahore 3Gl 
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pronsions of the Cnrmnal Procedure Code relating to the recording of confe« 
«ions, \ anle, s 24, and the ca«!e3 cited m the notes to that •section 

The •section only raises a prcsnimption m the case of documents talen in 
the course of & judicial proceeAng Therefore statements bv way of a confis 
Sion recorded hv a "Magistrate in his character of an Executive officer there 
being no law authorizing the taking of such statements, are not receivable under 
this •section(l) v post As to statements made to the police, v ante 

The statements as to which this <ection savs that certain presumptions 
are to be drawn are statements or confessions tal.en i« accordance icith fair 
This •section does not render admi<ssible anv particular kind of e\ndence bnt 
only dispensses with the necessity for formal proof in the case of certain docu 
ments taken in accordance with law If a document has not been taken in 
accordance with law, <ection SO doc<s not operate to render it admisaible The 
section merelj gi\e3 legal sanction to the maxim “ O/hmio prasumuitur nU 
esse acta, ’ with regard to documents taken in the course of a judicial proceed 
mg (2) So in the last cited it was contended that when the confc ions 
there in question were taken bv the Deput\ Magi-trate, he was acting not mder 
the Criminal Procedure Code but under the provisions of the Mapilla Act (XX ol 
1859) , It was, however, held that there was nothing m that Act authonzin;; 
the examination of a su<»nected person or the taking from him of anv statement 
or confes-ion and that tnough such a course might not be improj>er but even 
adMsable, this •'ection did not, therefore, appir The Deputy Slaiitnte 
might base been acting in an Executive capacitj under the orders of the Du 
trict Magiatrute, but the statement if recorded bv him as an Executive officer 
were not receiv able under this section (3) Sec abo ante, Note to « 24 and pwf 
As to the manner in which endence should be taken and recorded m Civil snd 
Cnmmal Proceedings, see Civil Procedure Code, 0 III (4) , Criminal Troce* 
dure Code sections 35^—363 As to confessions, see sections 24 — 30 
and the Criminal Procedure Code, sections 164, 364, 533 

Mlth respect to these presumptions, firstly, if the provi ions of the fiM 
clause of the section are fulfilled the Court must in all cases presume that the 
document ts genuine nz that it is, as it purports to he, a recortl of evidenw 
given or of a confession made, and that the signature appended is that C'f the 
Judg* Magistrate or other officer by whom it purports to be signed Tmi 
presumption is, however independent of the others Thus, it mav well w 
that the document is genuine in the ‘=en^>c above mentioned, and y,.t it mai no\ 
have been duly taken under the general provision of the law regulatinl tne 
recording of depositions and confessions If there be no obligation to d’ ®ti 
act, and it is not stated upon the document that such act has been done there 
mav he a presumption of gemimencss and due taking but there will be none » 
to that act havang been done Thus, before the deposition of a medical ^ 
taken bj a committing Magistrate, can under •section 509 of the 
Cnminal Procedure be given in evidence at the trial before the Court f* - 
Sion, it must cither appear from the Magistrate’s record, or be proved bv 

• • ’ . * 1 , , 1 1 - Nlagi'^trato in vnr 

so appear, or dit t’C 
4, ill (c) of tl M let 

that the deposition w as so taken and attc'sted (5) There is no proM«ion in < 
Code which makes the attestation of the deposition bj the Alagistrate ' 
pre<;cncc of the accu«ed obligatorv Unless it is made obbnatorj the cone 


(n V y,ram 9 Nr, 224, 227, 228 

(18S6) 

( I y 
<!)/»> 

(4| WooJroffe (t Amir Alt, pp 842— 


(a) Aoftiati Han v K, 
41890) R \ Rtiiitg 9 A 
R V roAp 5«»r* it) A 

(1887) 


. >8 
174 


C I*'’ 
(1837)* 
177 1'* 
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VToids of this “lection as to its ha\ing been “ duly taken ” cannot apply The 
document may be genuine and yet not attested in the presence of the accused , 
and if there be no obligation to so attest the deposition, the statement might 
have been duly taken though not so attested (1) Though this section \nll not 
be of assistance m a case under section 609 of the Cnmmal Procedure Code where 
there are no “ statements as to the cireumstances under which tlie dei>osition 
was taken purportmg to be made by the person sigmng it,” } et if a JHgi'strate 
records a statement at the foot of the deposition to the effect that the deposition 
was taken in the presence of the accused and V. as attested bj him, the Magistrate 
in the presence of the accused and signs such statement, the Court would be 
bound to presume that such statement was true and to admit the deposition 
under section 609 of the Criminal Procedure Code (2) If there he no such 
statement, it niu«t he pro\ed m such a case altuiide that the requirements of 
the Code ha\ e been fulfilled 

Secondly — The Court must presume that any statements as (o (he circum 
stances under ichich the document uas taXen purporting to be made by the person 
signing tt are true The memorandum endorsed upon or appended to the 
record of eindence on confession is to be taken as evidence of the facts stated 
m the memorandum itself (3) Thus if the evidence has been recorded m a 
different language from that in which the witness spoke the Court will presume 
that the records contain the eamvalcnt of the ironU spoken by him if from 
the memorandum attached to the deposition it appears to ha% e been read over 
to the witness in his own language and to ha\e been acknowledged by )um to be 
correct (4) There may be a presumption that the statements as to the circum 
stances under which the document was taken arc true and none as to the doou 
ment having been dul} taken, for the circumstances >f assumed to be true, 
may not dwclose a due taking (6) Such statements if made arc to be taken 
as true whether or not there is any obligation either to do the acts recorded 
or to make a record of them (6) 

Thirdly — The document must be presumed to ha\e been duly taken In 
certain cases the document will not be presumed to have been ‘ dulj taken ’ 
unless it purports to gi\c all the facts as to which such presumption is to be 
raised (7) In the case last cited it was said that the law allows certain pre- 
sumptions as to certain documents and on the strength of these presumptions 
dispenses with the ncces«itj of proving by direct evidence what it would other 
wise be necessary to prove One of these presumptions relates to confessions 
This section savs that such confession is to be presumed to be duh taken But 
as a necessary basis for this presumption the document must purjiort to «liow 
all the facts of which it would othenn“!e be neccssatj for the Court to be satis 
fled by direct evidence before the confession could be used against the accused 
Those facts are, Jfrsdy that the confession was accurateh taken down or repeat 
ed , secondly, that the confession was taken in the immediate presence of a 


(1) R V Pol [• Stngh supra 187 

(2) Kacliah Hart \ R supra 133 

(3) R V Cono-in 22 W R 2 (1874) 

R V Nussuriiddtn 21 \\ R Cr 5 
(1873) Kachalt Hart v R \S C 129 
(1890) 

(4) R V Conoin 22 \\ R 2 (1874) 

R V Mungal Dost 23 W R 28 (187S) 
In the former case the deposition of the 
prisoner had been taken m English The 
cnly evidence offered for the purpose of 
satisfying the Court that this deposition 
represented a true transljt on of the 
words which the accused person actoally 
spoVc in Hindustani was an endorsement 


or oiemoran lum to be found at the foot 
of the deposition signed by the Magistrate 
in these words The above was read to 
the witness in Hindustani which he under 
stood and by him acVmnwIedged to be 
correct It was held that the memoran 
dum was evidence of the facts stated in 
the memorandum itself wh ch facts them 
selves afforded some evidence that the 
translation was correct 

(5) R V NiissHruddn 21 \S R. Cr, 
5 (1874) 

(6) Kachalt Hon \ R 18 C 129 
(1880) 

(7) R V 1 B 219 222 (1876) 
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Magistrate ; thirdly, that no inducement had been held out to the accasoi 
If tbe'e three facts, tiz , the accuracj* of the record, the presence of a Mans 
trate, and the voluntary nature of the confession, would otherwise have to be 
proved by direct evidence, they must all be stated on the face of the document 
before the Court can draw a presumption of their having occurred, and fhe"^ 
ore the very three facts whicn are stated in the memorandum and certificate 
mentioned in section 164 and 364 of the Criminal Procedure Code If, therefore, 
such a memorandum and certificate m the terms required by the Code be not 
attached to the confession, no presumption will be raised, and it will not be 
admissible in evidence (1) 

In other ca'^es, however, the presumption of due taking may be raised 
independently of the question whether facts are expressly stated on the record 
which ma} form the basis of the presumption (2) 

The distinction between these cases is that no presumption that a docu 
ment is dulv taken can arise when, on the face of the document, it appears that 
It has not been duly taken (3) Therefore (a) if the law expre&slr requires s 
statement of the circumstances under winch a document was taken to be 
recorded and appended to that document(4), there will be, m the absence of such 
statement or of a perfect statement, no presumption of due taking (5) In 
such a case it appears on the face of the document that it has not been dulv taken 
and that an express statutor} provision has not been earned out (h) Where 
the law casts no obligation upon the Magistrate or Judge to record the cireum 
stances under which a statement was made and taken, it will ho presumed that 
the statement was “ duly taken,” that is, that all the conditions required bf 
law have been fulfilled, notwithstanding that the document does not purport 
to give the facts as to which such presumption is to be raised: for when the 
law creates an obligation to take a statement m a particular manner it will be 
presumed upon the maxim omnta nie acta that it lias been duly taken. 

T* • ’ • . * r t 4 *1,1 «atorv, the 

r taken” 

• for, il the 


(1) lb, 222 

C2) Cf Duirce Lafl \ Bfioossec Kfian 
25 VV R 134 (1876), R v Samtaffa^ 
15 M 63 (1891) R > Pohp Smgh 10 
A 174 (1887), R V Viram 9 M. 224 
(1886) The case however ol R v Nut 
suruddin 21 VV R, Cr, 5 (1874). does 
not appear to be in conformity with the 
text or the n-ords of the tectioa Iwit the 
pounds of the decision in this case are 
not at all clear A statement of a witness 
in the sh-ipe of a former deposition can 
only be used as evidence against an accused 
person if it was duly taken m bis presence 
before the Committing bfagistrate (Cr pr 
(k>de s 288) In this case a document 
purporting to be the deposition of a wit 
ness made before a Magistrate appeared 
oa the record, but there was no evidence 
to prove that the document exhibited evi 
dence of this witness duly taken by the 
Commuting Magistrate in the presence of 
anj of the persons who were tried m the 
Sessions Court and against whom it «ss 
used The Court observed that a certi 
hcate was no doubt, appended to it lOitiatt 
cd b> some person an 1 on the supposition 
that this person was a Magistrate that 


certificate would under this section 




I faae evidence of the ciretnastM"! 
mentioned in it relative to the tilnss 
the statement But this ccrtifioW * 
merely m these words — 'Read to 
and admitted correct and did not 8 
any of the facts necessary ^ 
deposition admissible under s 2sS ® 
Criminal Procedure Code It was 
therefore that the presumption « 
tvking could not be raised under t is 
tion But s 353 of the Code 
evidence (except when otherwise pr® , 
to be Uken in the presence of the 
And though there was no evidence i 
case to show that the deposition . 

so taken this section should -i 

seem, have dispensed with the 


such proof The statement i- 
trate s certificate was a ‘ of 

ment required by law for *•'« 
affecting the uttneis himself /-{uf* 
nothing to do with any possib 
use of the deposiuon against 

(3) See R v Timm, ‘“r” ,44 e( 

(4) As in cases under ss 16 • 

the Criminal Procedure Code 

(5) R v Sh.vye I 222 (J8'« 


the 
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act be not obligatory, it ma} well be that the statement may have been duly 
taben and yet that that particular act has not been done (1) 

One of the presumptions arising under this section is that the witness did 
actually say what is recorded The section provides inter aha tliat the Court 
shall presume that the cndcnce was duly taken, and it cannot be considered to 
ha\e been dulj taken if it does not contain what the witness actually 
stated (2) 

The presumptions raised by this section are applicable m the case of con- 
fessions recorded by Magistrates of Native States (3) All the presumptions 
are rebuttablc{4) , thus a person who questions the accuracy of the record will 
be at hberty to gi\e evidence to show that the statements made and language 
used have not been accurately recorded AVitnesses confronted by their former 
depositions often swear that they were never explained to them before signature 
or that what they said has not been correctly taken down (5) Where a witness 


It IS concei\ ed, however, that in such cases the presumption may still be operativ c 


that the deposition was in fact duly taken (7) 


oX party 
maXlD? 

* statement 


1 


and hia evidence was recorded by the Magistrate Subsequently, the pardon 

was rcNoked, and he w-* - t- v »— iv c t 

the other accused A 
tiate was put in and 
given that he was the ^ 

trate It was held that the deposition was inadmissible without proof being 
given as to the identity of the accused with the person who was examined as 
a witness before the Magistrate (9) 

SI.-# The Court shall presume the genuineness of every 
document purporting to be the London Gazette or the Gazette! 
of India, or the Government Gazette of any local Go\ernment,f 
or of any colony, dependency or possession of the British CroivnJ 
or to be a newspaper or journal, or to be a copy of a privatcj 
Act of Parliament printed by the Queen’s Printer, and of ever)’ 


Gazettes, 
newspapers, 
private Acts 
of Parlia- 
ment and 
other docu- 
iments 


(1) R V Pohp Singh, 10 A 17-1 177 
178 (1887) V ante 

(2) R V Samiappa IS M 63 65 
(1891) The ease of J? \ FaUk B%sua% 
1 B L R A Cr 13 (1868) is now of 
no authority the decision having been 
given before this Act and based upon the 
ground of the non existence of any general 
provision of the law such as is enacted by 
the present section 

(3) R ' Sunder Smgh 12 A 595 
(1890) 

(4) Sec % 4 definition of shall pre 


(5) Norton Ev 263 

(6) R V Nftssuruddin 21 W R Cr j 


5 (1873) The ground of this ruling and 
the exact nature of the denial made by 
the witness do not appear m the report 
possibly there may have been a question 
as to the identit} of the deponent in which 
case of course no presumption would 
arise ontii that was proved v post 
(7) See 8 3 ante definition of “ dis- 

(8l See Cr Ir Code s 339 
(9i R V Durga Soiar 11 550 

(I8S51 
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document purporting to be a document directed by anv Iiw 
to be kept by any person, if such document is kept substan- 
tially in the form required by law and is produced from proper 
I custody. 

I Principle — Omma prmvmuntur rite esse acta • the documents mentioneJ 
[are official documents or m the nature of such See Introduction ante 


8. 3 (“ Court ") B. 57> Ci. (2) {Judicial ncliee of 

8 4 (“iSAnll prtaume ) a 35 {Enlriea tn public records) 

0 . 3 ( ‘ Z)ofum«n» ’ ) a 00 {Dejinilion of " proper eustod}/ ) 

s. 37 (Eelertmcy of statements tn Gasetles) 


Gazettes, 
news 
papers, 
private 
Acts and 
documents 
directed by 
law to be 
Kept 


Presump- 
tion as to 
document 
admissible 
in England 

proof of 
seal or 
signature 


COMMENTARY 


The presumption effects a prtmd facie inference of genuineness which msc 
be rebutted (1) In the case cited it has been held that where there is 
that a certain person is the publisher of a certain newspaper, this section raiN;^ 
a presumption that a newspaper bearing that particular name is the newspaper 
m question and that every cop} of it was issued b> him (2) See as to the 
relevancy of statements made m notifications appeanng in the Gazette, 'cctioa 
37. ante, and as to notifications m the Gazettes of the appointment of puW't 
officers section 57, seventh clause, ante (3) All public Acts are the subject 
of judicial notice, as are also all local and personal Acts directed by Parhsraent 
to be judictallv noticed (4) The last part of the section refers to and inc uaeJ 
the documents mentioned m section ante, and most of which ore declared 
to be pubbo documents by section 74 As to the meaning of “ proper custoai 
reference should be made to the Explanation to section DO, post, which is declared 
by that section to apply also to this According to that Explanation, documeais 
are said to be m proper custody if they are in the place in which, and imd<!r 
the care of the person with whom, they would naturally be , but no custodr 
13 improper, if it is proved to have bad a legitimate origin, or if the circumstanf‘* 
of the case are such as to render such an origin probable 

82 When any document is produced before an} Court, j 
purporting to be a document whiclij by the law in force for the 
time being in England or Ireland, would be admissible in proo 
of any particular m any Court of Justice in England or Ircliu , 
w'ithout proof of the seal or stamp or signature autbenticatin^ 
it, or of the judicial or ofliicial character claimed by the pcr=on ) 
whom it purports to be signed, the Court shall presume tliat suc^ 
seal, stamp or signature is genuine, and that the person si^n r 
it held, at the time when he signed it, the judicial or 
character which lie claims, 

and the document shall be admissible for tlie same purpo'*^ 
for whicli it would he adnussiWe in England or Ireland f-d 


(1) S 4 ante, ‘ shall presume" 

(2) Jeremiah v Vos 36 M . 4S7 (1912) 
But Benson C. J doubled whether this 
section IS not confined to pul lie documents 

(1) Seep 472 ante, as to procUoistioas 
erders and regulations contained m the 
Lonc’on Caeetie tee a 78, cl 3, and as 


10 the Kings Print 45 V ic c 9 G 

^ (4) S 57 cl 2 and tee 
on that clause _ 9— 

(5) See 14 «. IS Vie- ‘^P * 

11, and fotl, notes to this section 


S. 82] 


DOCUMENTS ADMISSIBLE IN ENGLAND 


563 


Principle. — See Introduction, enfe, and notes, post 
B. 3 { ‘ 2)ocumenf ”) s 3 (“ Cotnt ’ ) s 4 ( ‘ Shall presume ' ) 

8 4: 9 Vk* G\p 113 8 1 , 11 & 15 Vic Cap 99 as 9 — 11 14. Steph , Arts 
79 SO.lViUs Fv 2ndEd 407—112 Taylor, Ev . lOtli E 1 , pp 1147— 11C8 , Phipson, 

Ev. 50 j Ed. 507 Poscoe N P Ev 9G— ltlf> 

COMMENTARY. 

This section which reproduces the provisions of the 9th and 10th sections Documents 
of 14 L 15 Me Cap 99 a Statute maVinv certain documents admissible admissible 
throughout the Queens Dominions{l) lays down a rule both of presumption o° 
and admissibility with regard to the documents therein mentioned The Court %\ithout 
must presume (a) that the •seal or stamp or signature is genuine and (b) that proof of 
the person signing the document held at the time when he signed it the judicial gfgnaturT^ 
or official character which he claims But over and bevond such presumptions or ofllclal 
which are the proper subject matter of this portion of the Act the section further character, 
enacts that the document shall he admissible in India for the same purpose 
for which It would he admissible in Fngland or Ireland As the documents 
•which are the subject matter of the section arc documents admissible m England 
without proof of 5eal(2) stamp or signature it is necessary shortly to consider 
the proMsions of the ahovementioncd Statute and the English law aiitenoi 
thereto in respect ol the proof of documents of a pnhUc charsetet 

At Common Law when a document was of such character that its preserva 
tion and settled custody was of concern to the public at large or to a consider 
able section of the public, the production of tue original was generally either 
excused or disapproved of by the Court and the document was admitted to 
proof bv means of a copy The ordinary mode of proof of such document 
■was by means of an examined copy that is a cop^ taken on behalf of the party 
generally hi some clerk or other private person who produced it m the witness 
box and proved that he had examined it with the original and that it was cor 
rect It was howe\er a matter of doubt what evidence if any it was necessary 
in such case to give of the original hut it seems that whereas judicial notice 
would he taken of the existence authenticity and custody of tho«e of wide 
public importance such as the journals of the Houses of Parliament some 
-evidence would be necessary on these points with regard to documents of less 
notoriety such as tlie Roll of a JIanor Court In cases of the latter description 


aa henever anv hook or other docament is of snch a public nature fts to be admissible 
in evidence on its mere production (rom the proper custody and no Statute exists which 
renders its contents provable by meins of n copy any copy thereof or extract therefrom 
shill be admissible in ciidence in anv Court of Justice or before any per’on now or hereafter 
hiMng by law oi bv consent of pirfios authoiity to hear receive and examine evidence 
' r provided it purports to be 

whose custodj the original 
ich certified copy or eitmet 
ion piymcnt of a reasomble 

sum for the same not exceeding four pence for every fol o of ninety words. 

It Will be obsert eel that this section does not define what is intended by the 
words ‘ of such a public nature as to he admi«sib!c m eaadence on its mere 


(1) Steph Dr Art 80 Courts take jtd cial notice see oiiJr s 3?, 

(2) As to the seals of wh ch English cl 6 and notes on that clause 
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m Taylor, Ev , pp J056, 1057, t6, 10th Ed , pp 1150 — 1151, certu 
documents relating to Companies (8 & 9 Vic, Cap 16, § 60 , 25 i Si 
Vic, Cap 89, §§ 61, 174 xr 4, 5, 8; 40 & 41 Vic, Cap 26 J 6), 
Copyright Registers {5 6 Vic, Cap 45, § II, 7 & 8 Vic Cap P 

§ 8 , 25 & 26 Vic , Cap 68, §§ 4, 6) , Orders m Lunacy (63 , Cap 5 HI 

162, Lunacy Orders, 1883 Order CIX), Newspapers Proprietors’ Regiter 
(44 45 Vic , Cap 60, § 15) , Patent Office Registers (46 & 47 Vic , Cap 51, 

§§ 89, 100) , Registers and other Documents under the Merchant Shippioj 
Act, 1894 (57 i, 58 Vic , Cap CO , see Taylor, Ev , 10th Ed , pp 1167—115?) 
Official books and registers may be proved either by production of tiie onjinsls 
or copies In practice they arc now always proved by means of eiaminen cf 
certified copies unless the circumstances render it necessary that the Coal 
should examine the original entry (1) Other documents are p^o^abIe by 
examined or certified copies under the general provisions of 14 A 15 ^ic Cap 
99 section 14 (\ ante) (2) or b) certified copies under the provisions of pirticular 
Statutes 


In the case of a document tendered m evidence under this section tbe 
question for determination wi" - - -it i *1 . Ko nrmpd 

thereby is a relevant fact, tb< 

England m proof of that fact 
then the document 13 admissi 
sible, the Court must raise tl 
are declared by tins section 

sible in England must be determined by reference to the » 

governing the case, or if there be none to the general provisions of 14 « 
Vic , Cap 99 section 14, abovemcntioned If under either Statute proo* 
means of an authenticated document is admissible, then under 8 A. 9 
Cap 113, no nroof of the authentication is necessary, and the document ucoe 
which m England is the subject of the provisions of sections 9, 10, on« ** 

14 A 15 Vic , Cap 99 and m India the present section (3) 

Thus the Chief Magistrate of the City of Glasgow being a person lairfuHr 
authorised to administer oaths, a declaration as to the execution of n 
attorney taken before him and authenticated bv bis certificate and the 
seal of the City of Glasgow, and by a Notarial certificate, was held to he * 
cient proof of the execution of the power (4) Both declarations in this 
were made under section 16 of the Statutory Declarations Act, 1835 (5) t 
held that since a declaration as to the execution of a power taken 
Act or the Probate and Letters of Administration Amendment Act, 18 j U 
any place to which the Act extends before a person “ lawfully outhon 
administer oaths ” would be admissible in England or Ireland as jj, 

the execution of the power, it should for that purpose, if both 
fulfilled, be also admi^ible in this country under the provisions of the p 
section (7) 


(1) Taylor Ev f 1595 and tee notes 
to (hose paragraphs as to the principal 
instances in which it is necessary to produce 
the original document itself Quare 
vvhether this is so in regard to such doev 
ments in India 

(2) See Taylor Ev i 1600 

(3) Jt>. i 1601 

(4) In the goods of Henderson dc 
ceased 22 C 491 (I895J 

(5) 5 A 6 \\ill IV Cap 62 

(6) 21 A 22 Vie Cap 95 

(T) It IS not clear why in this case it 
should ha e been cons dered necessary IB 


the matter of the seals 

In have recourse to 


ef 


.. .. which was adm 
without proof of sell < 


r (*'•'1 


I 

IS He in 

^ ' ’icr.w"' 

only in such case was the e>» , |i|j 

withm the scope of this *« " 

Court was bound to presu-wf 'h* ,ve 
ness of the seal sn I *^®'*”^* *6olr 
provisions of the present set 
in lependent of the * ,t, fu^ 

.r>l ,va. on, .l.th ..ii» ““ 

Iiewr of s 67. cl (6) 



S. 82.] 


DOCUMEVrS ADMISSIBLE IV EVGLAND 


567 


In the following cases(l) decided on the Onginal Side of the High Court 
at Calcutta, similar evidence wag held to be admissible A power of attorney 
executed in Fngland in the presence of the Ma\or of Lyme Regis and the Mayor 
of Godaiming, each of whom made a declaration under the Statutory Declara- 
tions Act, 1835, before a Commissioner to administer oaths in the Supreme 

’ ''i A power of attorney 
a clerk in his service, 
jor of the Borough of 

Guildford, who was also a Justice of the Peace, and who authenticated the 
declaration by his certificate and official seal, nas accepted as proved (3) A 
power of attomej executed in Scotland in the presence of a writer to the signet 
and a law clerk and certified bi a declaration of the nnter to the signet, and 
which declaration was authenticated by a certificate of the Lord Provost of 
Edinburgh under the seal of the Corporation of the City of Edinburgh, was 
rejected as not having been executed before, and autlienticatcd bj , any of the 
persons mentioned in section 85 of this Act (1) The pre«ent section docs not 
appear to ha\ e been considered It is subnutted however with reference to the 


it being pointed out that m amving at this decision, Norns, J , seems to ha%e 
assumed contran to the fact that the provision contained m section 85 is of 
an exhauati\ e character, and that no other mode of proving the execution of a 
power IS admissible So on an application for letters of administration with 
_the will annexed made b\ the attorney of the executors therein named it ap 
'peared that the applicant's power of attorney was not executed m the presence 
of a Notary Public but with regard to the execution by each of the executors 
one of the attesting witnesses hod made a declaration before a Notary Public 
to the effect that lie witnessed the execution of the power of attornev bs one 
of the executors and that the signature of the other attesting witness was the 
proper signature of the person bearing that name, and such declaration was 
signed, sealed and certified by a notary public , it was held that the power of 
attornej was sufficiently prov cd (5) In another ca'e an apjdication for Letters 
of Administration was made under a power of attorney executed m England 
m the presence of unofficial ivitnes«es one of whom made a declaration as to the 
execution of the power before the “ Lord Provost and Chief Magistrate of 
Aberdeen ’ The declaration was authenticated by the certificate of the Lord 
Pro^ ost under lus signature and seal of office and the Lord Provost s certificate 
was authenticated bj the certificate of a Notary Public under lus hand and 
official seal The declaration was accepted (0) An application for Letters of 
Administration was made under a power of attomev executed m England m 
the presence of unofficial witnesses one of whom under the Statutorv Dcclara 
tions Act 1835 made a declaration as to the execution of the power before a 
Notary Public who authenticated the declaration bj a ccrtifiiate under lus 
sijinature and officml seal The declaration was accepted (7) An ongmal wall 
executed in England was sent to Calcutta with a power of attornea authorizing 
the person named therein to apply to this Court for Letters of Administration 
with a CO])} of the will annexed The power was executed in England before 


(1) The authors are indebted for the 
notes of these cases to Mr Belchainbcrs 
the late Registrar of the High Court 
Original Side 

(2) In the goods of Jo/i i EIiol de 
ceased December 15th 1SS6 f'fr Tre\e 
ban J 

(5) In the goods of H II am Abbott 
deceased Notenler 19th 18S7 per 


Trevelyan J 

(41 In the goods of Pnn rose deceased 
16 C Z-a Julj 13lh 1899 p-r Norns 
J see s 85 post 

(5) In re Sladcn 21 M 492 (1S9S) 

(6 1 Ip the goads of Henderson de- 
ceased April 6lh 1892 per Hill J 

("1 In the goods of Henry Packer de- 
ceased June ’’Oth 1893 per Hill J 
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m Taylor, Ev , pp 1056, 1057 j ib , 10th Ed , pp 1150 — 1151, cerfu 
documents relating to Companies (6 & 9 Vic , Cap 16, § 60 , H i 
Vic , Cap 89, §§ 61. 174, rr 4 5, 8 , 40 & 41 ^^c , Cap 26 § 6) 
Copyright Eegistera (6 & 6 Vic, Cap 45, § 11, 7 d- 8 Vic, Cap 13 
§ 8 , 25 (L 26 Vic Cap 68, §§4,5), Orders in Lunacy (53 Vic , Cap 6 III 
152 , Lunacy Orders, 1883 Order CIX) , Newspapers Propnetors Eeji t-r 
(44 & 45 Vic , Cap 60, § 15) , Patent Office Registers (46 & 47 Vic , Cap 5* 
§§ 89, 100) , Registers and other Documents under the Jlercbant Shippin’ 
Act, 1894 (57 A, 58 Vic , Cap 60 , see Tavlor, Ev , lOtb Ed , pp 1167— liW 
Official hooks and registta's may be proved either by production of the oripna'' 
or copies In practice they are now always proved by means of examiners or 
certified copies unless the circumstances render it necessary that the Coart 
should examine the onginal cntrj (1) Other documents are provalh Ij 
examined or certified copies under the general provisions of 14 &. 15 Me C>p 
99 section 14 {\ onle),(2) or by certified copies under the provisions of pirticjln 
Statutes 

In the case of a document tendered m evidence under this section thf 
question for determination will be whether, assuming that the fact to be pro\« 
thereby is a relevant fact, the document is or is not one which is admis'ible is 
England m proof of that fact without proof of its authentication If it u 
then the document is admissible m India to pros e that fact , and if so sdmi' 
sible, the Court must raise - ‘ ’ . * *u • f w r 

are declared by this section 

Bible in England must be , / ti i. iJ 

goi ernmg the case, or if there bo none to the general provisions of H « ^ 
Vio Cup 99 section 14, abovcmentioned If under cither Statute 
means of an authenticated document is admissible, then under 8 i. " 

Cap 113 no proof of the authentication is necessary, and the 

which m England is the subject of the provisions of sections 9, 10 ana i 

14 L 15 Vic , Cap 99, and in India the present section (3) 

Thus the Chief Magistrate of the City of Glasgow being a perton 
authorised to administer oaths, a dc< 


Both declarations in thu ^ 

were made under section 16 of the Statutory Declarations Act, 1835 (5) 
held that since a declaration as to the execution of a power taken 
Act or the Probate and Letters of Administration Amendment Act, 
any place to which the Act extends, before a person " lawfully p( 

administer oaths ” would be admissible m England or Ireland as encle ^ 
the execution of the power, it should for that purpose, if both condi jjt 
fulfilled, be also admissible in this countrj under the provisions of tbe p 
section (7) _ 


(1) Taylor Ev S 1595 and set notes 
to those paragraphs as to tbe principal 
instances in which >t is necessary to produce 
the original document itscU Qiiare 
whether this is so in regard to such doca 
ments in India 

(2) See Taylor Ev 5 1600 

(3) lb \ 1601 

(4) In the goods of Henderson de 
ceased 22 C 491 (1895) 

(5) 5 4 6 tVill IV Cap 6’ 

(6) 21 & 22 Vic Cap 95 

(7) It is not clear why in this case it 
should ha e been considered necessary in 


tit 


:hc matter of the seals 
:erlificates to have recourse t 

of . S7 cl (6) ■ 

ieaU) Since tf the document 
.as one which was aJ"”" 
ivithout proof of seal of ^ of^rtef 
mly in such case was the ei d^t 
yilhin the scope of this s -fnii®'' 
:ourt was bound to presume f 
less of the seal -md ” ,bo-* 

irovisions of the present 
ndependent of the no** ° _ ft,e P"' 

leal was one which came with n «« ‘ 
lew of * 67, cl (6) 
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In the following cases(l) decided on the Onginal Side of the High Court 
at Calcutta, similar evidence was held to be admissible A power of attorney 
executed in Fnsland m the presence of the llavor of Lyme Regis and the Mayor 
of Godalmmg, each of whom made a declaration under the Statutory Declara- 
tions Act, 1835, before a Comnussioner to administer oaths in the Supreme 
^ " A power of attome) 

a clerk m his service, 
yor of the Borough of 

Guildford, who isas also a Justice of the Peace, and who authenticated the 
declaration by his certificate and official seal, was accepted as proved (3) A 
power of attomej executed in Scotland m the presence of a writer to the signet 
and a law dcik, and certified b> a declaration of the writer to the signet, and 
which declaration was authenticated by a certificate of the Lord Provost of 
Edinburgh under the seal of the Corporation of the City of Edinburgh, was 
rejected as not having been executed before and authenticated by, any of the 
persons mentioned in section of this Act (4) The pte«ent section docs not 
appear to ha^ e been conndeted It is submitteil, however, with reference to the 
observations in that race to section 85 post that this latter section is an enabling 
section its object being to add to the facilities of proof and not to exclude anj 
other mode of proof than that allowed bj that section It has been since so held, 
it being pointed out that in arnvmg at this decision, Norns, J , seems to have 
assumed contran to the fact that the proaasion contained m section 85 is of 
an exhaustn e character and that no other mode of proving the execution of a 
])Ower is admissible So on an application for letters of administration with 
^the will annexed made bj the attomej of the executors therein named it ap 
peered ’ ' cecuted in the presence 

of a Nc each of the executors 

one of lefore a Notary Public 

to the effect that he witnessed the execution of the power of attomev b\ one 
of the executors, and that the signature of the other attesting witness was the 
proper signature of the person beariDg that name, and sucli declaration was 
signed scaled and certified by a notary public , it was held that the power of 
attomej was sufficiently pro\ ed (5) * » . / _t * « 

of Administration was made under 
m the presence of unofficial witnes«cs 

execution of the power before the “Lord Provost and Chief Magistrate of 
Aberdeen ’ The declaration was authenticated bj the certificate of the Lord 
Pros ost under his signature and sea! of office and the Lord Pros ost s certificate 
was authenticated bj the certificate of a Notarj Public under his hand and 
official seal The declaration was accepted (6) An apjdication for Letters of 
Administration was made under a power of attomei executed in England m 
the presence of unofficial witnesses one of whom under the Statutory Declara 
tions Act 1835 made a declaration as to the execution of the power before a 
Notan Public who authenticated the declaration bj a certificate under his 
Pisrnaturc and official seal The declaration was accepted (7) An onginal will 
executed in England was sent to Calcutta with a power of attornei authonzmg 
the person named therein to applv to this Court for Letters of Admmirtraticin 
with a copi of the mil annexed The power was executed in England before 


( 1 ) The authors arc ndebted for the 
notes of these cases to Mr Belchanibers 
the late Reg strar of the High Court 
Orig nal Side 

(2' In the goods of Joh i Eliot de 
ceased December 15th 18S6 fer Tre^e 
lyan J 

(3) In the goods of M ll an 4bboll 
deceased \o\emler 19th 1SS7 fer 


Trc\elyan J 

(4> In the goods of Prw rose deceased 
16 C 7 6 Juh I3th 1889 fer Norns 
J Me 1 8S Post 

iS In re Stodoi 21 M 492 (1«!9S) 

<6| In the goods of Henderson de- 
ceased April 6th 1892 per Hill J 

(71 In the goods of Henry Packer de- 
ceased Jinc ’0th 1892 per Hill J 
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two solicitors One of the attesting witnesses, who was also an attesting 
witness to the will, made a declaration as to the execution of the power umief 
the Statutory Declarations Act, 1835, before a Notary PubUc who authenticate 
the declaration by a certificate under bi3 signature and official seal The oiil> 
evidence of the execution of the will was a declaration made under the Statutflrr 
Declarations Act, 1835, before a Commissioner to adimmster oaths in the 
Supreme Court of Judicature in En^nnd The mil and the power were both 
(as thev w ould hare been in England or Ireland) deemed to ha\ e been sufficienfh 
proved (I) An application for Letters of Admimstration with a copy of 
the will annexed was made under a power of attorney executed in Englan<l 
before two persons described as solicitor’s clerks One of these persons niads 
a declaration as to the execution of the power under the Act above mentioned 
before tiie Lord Jlayor of London The declaration authenticated b} s 
certificate of the Lord Slavor under his signature and seal of office was 
accepted (2) An application for Letters of Administration with a copy of the 
will annexed was made under a power of attorney executed in England before s 
sohcitor who made a declaration as to the execution of the power under tk 
Statutory Declarations Act, 1835, before the Lord Mayor of London This 
declaration authenticated by a certificate of the Lord Mayor under ha 
simaturc and seal of office was accepted (3) An apphcation for Letters of 
Administration with the will annexed was made under a power of attomer 
executed m England In order to furnish proof of the execution of the power 
one of the attesting mtocsses made a declaration under the above mentioow 
Acts of the facts before a notary public who authenticated the declaration by » 
Certificate under his signature and the official seal It was held that a* * 
certificate of a Notary Pubbe in the Queen’s Dominions authenticatiB! » 
declaration made before him as to the execution of the power would be 
admissible m England or Ireland in proof of the execution of the power sur 
a declaration was also admissible lor the same purpose under the pre**^ 
Section (i) In the case cited it has been held that a Register of Births aa 
Deaths kept under Madras Act III of 1899 is a public document and a ccritue 
copy of an entry in it is admissible under this section and section 35(5) 

It is to be noted that the provisions of this section are, as arc also tho<e o 
section 85, post, cumulative (v ante) Thus m addition to the mode of 
here admitted other methods arc, in particular cases, provided for by seC 
T8 ante 
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83. The Court shall presume that maps or plans purports; 
to be made bj tlie authority of Government were so made. 
are accurate , but maps or plans made for the purposes of 
cause must be proved to be accurate 

Principle. — ^The prcnimption m this, as in other sections, is based on tk 
maxim omnio nte esse acta, for it will be presumed that Government j 
preparation of maps and plans for public purposes will appoint 
officers to execute the work entrusted to them, and that such oflicera 
their duty Survey maps are official documents prepared by comptent 
and With such puhbcity and notice to persons interested as to be 
and valuable evidcnco as to the state of things at the time that 
prepared. They arc not, however, conclusive and may be shown to be 


(1) In the goods of // IV Agor, 
deceased Aug 31st 1892 ter Hill j 

(2) In the goods of It lUtam Cornell 
deceasfd Sept I6th 1892 ttr Pigot J 

In the goods of iftttry fronext 
deceased May 2nd 1593 ter Sale J 


(4) In the goods of Anna ' 

ceased January 11th 18^5 fer Ameer 

(5) f^rishnamachanar 

nor 38 M 16« (1915) 


f,nihna'n‘ 
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but m the ab'-ence of evidence to the contrary , the) are judicially receivable 
as correct when made (l)But maps and plans made for the purposes of any 
cause are not the subject of such a presumption being made post htem motam 
See Note, post. 

B. 3 {'Court ) plain made under the authon y of 

8. 4 (' SJioU pre^me ’) Government) 

8. S6 {Relevanci/ of slatemenU in maps or 

FielJ, Ev , Cth Ed., 165—171, 232 . Norton, Ev . 200 201 


COMMENTARY. 

The map must purport to have been made by the authonty of Govern Government 
ment, that is, by the Government, as such for public purposes This section uiaps and 
does not deal with the admissibility of a pnvite map which will depend on ^ 
whether it is othervin'e relevant (2) Therefore a map prepared by an officer 
of Gov emment, while m charge of a KJias mekal Government being at the time 
in possession of the mehal merely as a pntale proprietor, is not a map purporting 
to have been made under the authonty of Government within the meaning 
of this section, the accuracj of which is to be presumed, but such a map may 
be evidence under the 13th section of this Act (3) The maps and plans men 
tioned m the section are maps and plans made by the Government for pulhc 
purposes, as for instance a Government survey map(4) , and a map or plan 
made by the Government for pnvatc purposes or where tlie Government is 
acting otherwise than m a public capacity, is not the subject of this section (5) 

Tn the ca«e which is undermentioned a map was tendered m evidence purport- 
ing to be a map of the <iltcd bed of the nver Sankho It was held that, as 
the map upon the face of it was neither a Ihak map nor a survey-map, such 
as IS made b) nr under the authont) of. Government for public purposes, 
and as it appeared to have been made b\ Government for a particular purpose 
winch was not a public purpose name!) the settlement of the silted bed of 
a certain nver, the provisions of section 36 and of the present section were not 
applicable to this map (6) But though m the case of a map not coming within 
this section no presumption of accuracy can be made the mode in which the 
ca«e has been dealt with and the ab'ence of objection nny lead to the inference 
that anv objection to want of proof of its accuracy has been waived (7) 

Ihe word “ accurate ” m this section means accuracy of the drawing and 
correctness of the measurement It may be assumed that the map was correctly 
drawn according to the scale on which it is said to have been piepared hut 
that 13 all (8) Thus the accuracy of a thalbust Amien’s map, which may he 


(1) ifaung Thxn v Mo Zt Zan 44 I C 
247 

(2) Sib Charaii Dey \ Silbantho 
Mahto 17 C L J 642 (1913) 

(3) Junnajoy Miilltck \ Diiarka Salh 

S C 287 (1879) s c 4 C L R 574 
Rail CUandcr v Dunseedhur Naik 9 C 
741 743 (1883) Kanto Prasad v Jagol 
Chandra 23 C 335 338 (1895) D no 
ment Chadhrani v Broio Kohini 29 C 
191 199 (1901) m which the map was 

held to be sufficiently pro\ed but sec 
Taruetnalh Mookerjee \ Malicndronalh 
Chose 13 \V R 56 (1870) 

(4) Jogessur Smgh \ Bycunt Aolh 5 
C 822 (18S0) Omrifj tail v holer 
PersUad 25 t\ R 179 (1876) Aiamu* 
oo/Io > A/iaiiii V Hi iimu Ah 22 \V R., 


519 520 (1874) suneymaps and survey 
proceed iigs being public documents are 
provable bj certified copies {see ss 74— 
77) sometimes however these copies and 
occasionally the maps made b> public 
officers are prepared with 1 ttle skill See 
observations m Field Fv 4th Ed p 221 
note and in Prolab Chunder v Ranee 
Surnomoyee 19 Vt R 361—364 (1873) 

(5) Ram Chunder v Bunseedhur hak, 
9 C. 743 supra. 

(6) Aonfo Prasad \ Jogal Chandra 23 
C 335 338 (1895) 

(7) Vadhabt ^un^art v Gaganendra 
hath 9 C W K in 113 (1904) 

(8) Omrito Lall V halee Frrshad 3s 
W R 179 (1876) 
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two solicitors One of the attesting witnesses, who was also an att«stin: 
witness to the will, made a declaration as to the execution of the power under 
the Statutory Declarations Act, 1835, before a Notary Public who authenticate! 
the declaration by a certificate under his signature and official seal The oalr 
evidence of the execution of the will was a declaration made under the Statutorr 
Declarations Act, 1835, before a Commissioner to administer oaths m tie 
Supreme Court of Judicature in England The will and the power were both 
(as they would ha^ e been in England or Ireland) deemed to have been sufEcientk 
proved (1) An appbcation for Letters of Admimstration with a copy of 
the Will annexed was made under a power of attorney executed in EnjlanJ 
before two persons desenbed as sohator s clerks One of these persons made 
a declaration as to the execution of the power under the Act above mentioned 
before the Lord Mayor of London The declaration authenticated by a 
certificate of the Lord Mavor under his signature and seal of office iras 
accepted (2) An appbcation for Letters of Admimstration Hith a copy of the 
will annexed was made under a power of attorney executed lu England before s 
sobcitor who made a declaration as to the execution of the power under the 
Statutory Declarations Act 1835, before the Lord Mayor of London Tb 
declaration authenticated by a certificate of the Lord Mayor under ms 
signature and seal of office was accepted (3) An appbcation for letters of 
Admimstration with the will annexed was made uncier a power of attomer 
executed in England In order to furnish proof of the execution of the power 
one of the attesting witnesses made a declaration under the above nientioow 
Acts of the facts beiorc a notary public who authenticated the declaration bri 
certificate under his signature and the official seal It was held that w 
certificate of a Notary Public m the Queen’s Dominions authenticatiou 
declaration made before him as to the execution of the power \rouIa 
adims'ible in England or Ireland in proof of the execution of the poffef 'uo 
a declaration was also admissible for the same purpose under 
section (4) In the case cited it has been held that a Register of Births 
Deaths kept under Madras Act III of 1899 is a public document and 
copy of an entry in it is admissible under this section and section 35(>>) ^ 

It IS to he noted that the provisions of this section ate, as are also 
section 85 post, cumulative (v ante) Thus in addition to the mode of p ^ 
here admitted other methods arc, in particular cases, provided for by se 
78 ante i 
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83, The Court shall presume that maps or plans purporting 
to be made by the authority of Government were so mnde, nn^ 
are accurate , but maps or plans made for the purposes or n 
cause must be proved to be accurate 

Principle. — The presumption ii » - n I'oood on 

maxim omnia nte esse acta, for it ' 

preparation of maps and plans for ^ u o wildii 

officers to execute the work entrusted to them, and that such olheew 
their duty Survey maps are official documents prepared by 
and With such pubhcity and notice to persons interested as 
and Valuable evidence as to the state of things at the time that 
prepared They are not, however, conclusive and may be shown tu _ 


(1) In the goods of // IF Agar, 
deceased Aug 31st 1892 fer Hill J 

(2) In the goods of Ccrnttl 

deceised Sept 16th 1892 per Pigot J 

(3) In the poods of llerrry rranctS 
deeeiseU May 2nd 1893 per Sale J 


(4) In the gowls A >• 

ceased January 11th 189S per 

(5) Aruhnamaefiartar v hr 

rier 38 M 166 (1915) 
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which corresponds with the 12th section of the preceding \ct, lajs down a rule 
of presumption in relation to such books which is howeier rebuttable and 
dispenses with proof of the genuineness of the books of an} country containing 
laws and rulings Section 57, first and second clauses ante lequires Courts to 
take judicial notice of the existence of all Hu's and Statutes m British India and 
in the United Kingdom Section 74 ante declares 8tatutor\ records to be 
public documents, and section 78 ante, enacts a method of proof in the case of 
Acts and Statutes 

85 . The Court shall presume that every document pur- 
porting to be a power-of-attome} and to hive been executed 
before, and authenticated by, a Notarv Public, or anv’ Court, 

Judge, Magistrate, Britisli Consul or Vice-Consul, or repre^entn 
tive of Her Majestv’, or of the Government of India, was so 
executed and authenticated (1) 

Principle — See Introduction atle The fact of execution before and 
authentication by persons of the position and office of those in the section 
mentioned affords a guarantee amf pnmd facte proof of such execution and 
authentication lespcctiveh 

8 3 { Court ) 8 4 ( SAah fr«4u»n« ) g 67 Cts (0) (7) (Jud eml notice ) 

Act VII of 1882 (Powers of attorney) Act \M of 1903 m nmendtrt by Act IV of 
1914 and Acta V and XV of 1917 ss 32 33 (Re<'istntion) o2 & '>3 Vic Cap 10 8 0 

COMMENTARY 

A povvet of attorney is a writing mveo and made b} one person authoriz- ol 

mg another who in such case la called the attorney of the person (or donee of attorney 
the power) appointing Inra to do anj lawful act in the stcaci of that person as 
to receive rents debts to ~ 

an officer of registration(3) 
to do all acts or to do some 

give the attorne} the full power and authont} of the maker to accomplish the 
nets intended to bo performed and its scope mav be interpreted bv implication 
of the nature of the business with which the attome} is entrusted (5) Pro 
vision IS made for these i~ »— » * s’lr t >000 t> t . 

which among other thing 
of attorney 1 as been dul} 


Presump 
tion as to 
powers of 
attornej 


(1) See s 69 of the earlier Act which 
contained a restriction wh ch is not in 
the present sect on lu that the power 
should have been executed at a place d s 
tant more than 100 miles from the place 
of production m order that its execut on 
and authenticity could be presumed 

(2) See O III r 2 p 631 VVoodroffe 
& Ameer All Civ Pr Code 2nd Ed 

(3) See as to powers of-attorney exe 
cuted in favour of persons authorized 
hereby to present documents for registra 
tion Act \\ I of 190S ss 32 33 By 
the terms of the latter section any po«er 
of attorney mentioned therein may be 
proved by tie production of it without 
further proof when it purports on the face 
of It to have been executed before and 


authenticated b> ihe person or Court 
there n before menl oned Except for 
resistrat on purposes there is no presump 
tion as to the genu neness or otherwise 
of a registered power-of attorney Field 
Ev 6th Fd 252 and mere registration 
IS not Itself sufficient evidence of its exe 
cution SaltKBlil Faina v Ko}lashfal 
17 C 903 (1890) d ssenting from the 
report in Kr tto Vatli v Bro i-n 14 C 
1'6 180 (1886) 

(4) WTiarton Lav Lexicon rsh tore 
See also Belchambers Pracl ce ef Ihe Ctxil 
Courts p 40s 

(5) Bank of Bengal v Ban anaihan 
Cletly P C 43 C S'* (19Is) ef 
Bryant Poms and Bryan v Banqve dt 
Peutte A C I’O (1893) 
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a'lsumed under this section, does not refer to the lajing down of boundanes 


Preaump 
tioQ as to 
collections 
of laws and 
reports of 
decisions 


fages shoim in the map, as the Ameen who made it had no authonty to deter 
mine what lands were dehutier but only to lay down, and to map, houndanes (’) 
The pre'iumption m regard to the accuracy of a map w in no wav afiectedly 
the fact that such map has been superseded ’ ’ ’ ’ . 

the same authority, and by an order of the 
pro\e the presumption to show that the 

because it IS quite consistent with that order"^ that the actual heanngof th'^laDd 
in suit should be correct (3) Where a CimI Ame&n makes a local inquuy as to 
the situation of certain disputed lands with reference to the Collcctorate map 
put in h} the plaintiffs and not objected to hv the defendants who arepre'tnt 
and recognise the boundary as that whereon the inquiry is to be based the 
map must be taken to be one which the parties recognise as correct and trust 
wortliy irrespective of the question whether it was prepared with the authonty 
of Government (4) 

Maps or plana made for the purposes of any cause must he proved to be 
accurate Thev must be proved by the persons who made them Tbev 
pos< hietn motam and lack the necessary trustworthiness Where maps aw 
made for the purposes of a suit there is, even apart from fraud which oa? 

- * * j i » ' only be counter 

ights ol propei'7 
totally oiffereBt 

purpose and a purpose totally irrelevant to the subject of the dispute betvee" 
them (6) . 

84 The Court shall presume the genuineness of 
purporting to be printed or published undei the j 

the Go% ernment of any country, and to contain any of the la 
of that country, | 

i and of every book purporting to contain reports of decision^ 

I of tlic Courts of such country 

Principle — See Introduction, ante, and tiotes to section 3S, 

3 3 {‘Court ) 8 S3 {Rehtaneif of nUztemeaLs as to ay ^ 

8. 4 ( Sha’l presume ) contatnel »» hio boolo 


Law-books 
and reports 


COMMENTARY. 

W’hen the Court has to form an opinion as to a law of 
statement of such law contained in A book purporting to be pnnted ^jiv 

under the. authority of the Govemincnt of such country and to 
such law, and any report of a ruling of the Courts of such coun Y ^ 
in a hook purporting to be a report of such rulings, JS relevant \>) 


(3) Ib 

(2) Jaroo Ki mart v LalonmoHi 18 C 
22 (1890) sc 17 I A 145 

(3) } oggessur Stngh v Sjwtf Nalk 5 
C 8->2 IJ880) sc 6 C L R 519 

(4) r ■> ffa A^arcin v Radhtka ilf^AKR 
21 tv R ,115 (1873) 


(5) Norion Tv 2°° fj/ ffahomei 2 

(6) John Kerr v Kii'tif 4/ 

\V R (P C ) 29 (1854) 

(7) S 28 ante see onte (jnixa 

section and Act XVIII o( 

Law Reports) 
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which corresponds with the 12th section of the preceding Act, la} s down a rale 
of presumption in relation to such boohs which is, however, rebuttable, and 
dispenses with proof of the genuineness of the books of any country containing 
laws and rulings Section 57, first and second clauses ante, requires Courts to 
take judicial notice of the existence of all laws and Statutes in British India and 
m the United Kingdom Section 74, a*>te, declares statutory records to be 
public documents, and •section 78, ante, enacts a method of proof in the case of 
Acts and Statutes 

85. The Couit shall presume that ever} document pur- 
porting to be a pouer of attorney, and to have been executed 
before, and authenticated bv, a Notary Public, or anv Court, 

Judge, Magistrate, Britisli Consul or Vice-Consul, or repre'senta- 
tue of Her Majesty, or of the Go\ernment of India, uas so 
executed and authenticated (1) 

Principle. — See Introduction ante The fact of execution before and 
authentication bi persons of the position and office of those m the section 
mentioned afiords a guanntee and prtina facie proof of such execution and 
authentication respectiveh 

B 3 { Court ) 8 4 { pruume ) e 57 Cls (0) (7) (Judieitil notet ) 

4et VII of 1882 (Powers of attorney) Act \V1 of 190S «» emendeil bj Act I\ of 
1014 and Acts V and \V of 1917 ss 32 33 (Rccutmtion) 02 A ->3 Vic Cap If) e (1 

COMMENTARY 

A power of attorney is a miting psen and mode b) one person authoriz- powers-of- 
ing another, who in such case ts called the attorney of the person (or donee of attorney 
the poivci) appointing him to do any lawful act m the stead of that person as 
to receive rents, debts, to make appearance and application in Court(2) before 
an officer of registrationfS) and the like (4) It ma} dc either general or special 
to do all acts or to do some particular act The nature of this instrument is to 
give the attorney the full power and authont} of the maker to accomplish the 
acts intended to be performed and its scope mat be interpreted b} implication 
of the nature of the business with which the attomej is entrusted (5) Pro 
Msion is made for these ~ -♦ i * * '•'»» • t 

which, amoug other thing 
of attorney has been dul} 


Presump- 
tion as to 
powers-of- 
attorney 


(1) See s 69 of tbe earlier Act which 
contained a restriction which is not in 
the present section vis that the power 
should have been executed tt a place dis 
tant more than 100 miles from the place 
of production m order that its execution 
and authenticity could be presumed 

(2) See O III r 2 p 631 VVoodroffe 
A Ameer Ali Civ Pr Code 2nd Ed 

(3) See as to powers-o£-attorney exe 
cuted m favour of persons authorized 
hereby to present documents for registra 
tion Act XVI of 1908 ss 32 33 D> 
the terms of the latter section any power 
of-attorney mentioned therein may be 
proied hy the production of it withovt 
further proof when it purports on the face 
of It to have been executed before and 


'TOthenticated by the person or Court 
Iherein before mentioned Except for 
rcEiStration purposes there is no presump 
tion as to the genu neness or otherwise 
of a registered power-of attorney Field 
Cx 6th Ed 253 and mere registration 
IS not itself sufficient evidence of its exe 
eution Sal mal it Fatima \ hoilashfali 
17 C 903 (1890) dissenting from the 
report in Knslo .Nol/i \ Broun 14 C 
176 180 (1886) 

(4) VVTiarton Law Lexicon sub voce 
See also Beteharabers Practice of the Ctvtl 
Courts p 40S 

(5) Conic of CfRgst s Raiionailian 
Chelty P C 43 C S'*? (1915) cf 
Bryant Poms and Brian \ Banque dn 
Penfie A C 170 (1893) 


Presump 
tion as to 
collections 
of laws and 
reports of 
decisions 
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a‘-sumed under this section, does not refer to the laying down of boundines 

x,4.1 X*!., X y J. p X i 

• I If II 

I ' J 1 ' ■ ■ 

in that of their agents (1) ^or can a thdkbust map be regarded as raismgi 
presumption of correctness as to the ammmt of dehutter land m one of tte nl 
lages shown m the map as the Ameen who made it had no authonty to deter 
mine what lands were dehuticr but only to lay do%vn and to map, houndanes I’t 
The presumption in regard to the accuracv of a map is in no wav affected tv 
the fact that such map has been superseded by a later survey map made under 
the same authority, and by an oider of the Board of Revenue It does not dis 
prove the presumption to show that the general survey has been set aside 
because it is qmte consistent with that order that the actual hearing of tbe had 
in suit should be correct (3) "W here a Cit il A meen makes a local inquiry as to 
the situation of certain disputed lands with reference to the CoUectorate 
put in by the plaintiffs and not objected to bv the defendants who are present 
and recognise the boundary as that whereon the inquiry la to be based tn® 
map must be taken to be one which the parties recognise as correct and tnis 
worthy irrespective of the question whether it was prepared with the authon y 
of Grovernment (4) 

Maps or plans made for the purposes of any cause must he 
accurate Thev must be proved by the persons who made them Tber » 
post htem motam and lack the necessary trustworthiness Where . 
made for the purposes of a suit there is ev en apart from fraud whick iwj 
exist, a tendency to colour, exaggerate, and favour which can onlv he 
acted by swearing the maker to the truth of his plan (6) The nghts of prope / 
as between two parties cannot be affected bv a map drawn for a totally dine 
purpose and a purpose totally irrelevant to the subject of the dispute he 
them (6) i 

84 The Court shall presume the genuineness of everv boolj| 
purporting to be printed or published undei the authon j 
the Government of any country, and to contain any of the 
of that country, 

and of every booh purporting to contain reports of decisioii 
of the Courts of such country 

i Principle — See Introduction ante and notes to section 38, 

Is 3( Court ) 8 38 tRehianc^ of atatmtnli as to “oy 

's 4 ( SMI presume. ) contained hui-booy 


COMMENTARY. 

When the Court has to form an opinion as to a law of 
statement of such law contained m a book purporting to be pnn e gnv 

under the authonty of the Government of such country and o 
such law and any report of a ruling of the Courts of such cou section 

in a book purporting to be a report of such nibngs is reievan \ ) ^ 


O) Ib 

(2) laroo Kumart v Lalonmoni 18 C 
22 (1890) sc 17 I A 145 

(3) Joggessur Singh v Bycnnl Nath S 
C 823 0880) sc 6 C L R 519 

(4) Cttga Narain v Na</Ai^a JUoAk ( 
21 W R IIS (1873) 


(5) Norton Tv 200 201 

(6) John Kerr v ^ 
y R (P C ) 29 (1864) 

(7) S 28 ante lecfinte 
eclion and Act XVIII o 
.aw Reports) 
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the person named therein is imnece‘*sary (1) A power of attorney executed 
m England before a Justice of the Peace and authenticated bj his signature 
alone without his official seal was, in the undermentioned case, accepted (2) 

The presumption raised bj the section is rebuttable (3) 

86. The Court may presume that any document purportingjPresump- 
to be a certified copy of any judicial record of any country notlce"tifled^° 
forming part of Her Majesty’s doraimons is genuine and accurate, 
if the document purports to be certified in any manner which pudicfai 
IS certified by any representative of Her Slajcsty or of the Go\ ern- 
inent of India [m or for](4) such country, to be the manner | 
commonly in use m that country for the certification of copies I 
of judicial records 1 

[An officer who, with respect to any territory or place not ' 
forming part of Her Majesty’s dominions, is a Political Agent 
therefor, as defined in section 3, clause (40) of the General Clauses 
Act, 1897(6), shall for the purposes of this section, be deemed 
to be a representatn e of the Government of India in and for the 
country comprising that terntory or place ](6) 

Principle. — See Introduction, ante In addition to the presumption of 
accuracy, which exists iti the case of the certified copy itself, there is an addi 
tional guarantee afforded by the authenticating certificate 
B 3 Court ) i "78, Cl. (<>) [Proof of foreign puhlic dtxu 

i 4 ( JTay preeume ) mtnl ) 

COMMENTARY 


This section says that if a copy of a foreign judicial record purports to Forelra 
he certified in a given way, the Court * on >• oi 

But it has recently been pointed out 

the section does not exclude other P> . ^ 

brought in a certain foreign Court between R and C, one B was examined who 
deposed that in his presence the evidence of C was taken by the Judge and 
the suit was adjudicated and the order passed He also put m a document which 


(1) In the goods of Mylne, 9 C W N 
9S6 (1905) 

(2) In the goods of Briddon No> 19th 
18S9 fer Wilson J In another case (In 
the goods of Jloiifray June 27lb 1891 
ter Wilson J ) a power-of attorney exe 
euted in England in the presence of un 
official witnesses and accompanied by an 
original letter from the person who 
executed the power which letter was 
pro\ed by the affidavit of the applicant 
was accepted But this was apparently 
under the provisions of s 82 ante 

(3) See s ■* ante shall presume' 

(4) These words in s 86 were substi 
tuted for the original words by Act HI 
of 1891 s 8 

(5) The words in brackets were sub- 
stituted bv s 4 Act V of 1899 for the 
words of the Foreign Jurisdiction and 
Extradition Act 1879 and section 190 of 


the Code of Criminal Procedure 183’ 
According to the General Clauses Acf 
1897 the term Political Agent includes 

(а) the principal officer representing the 
Government in any territor> or place 
beyond tbe limits of British India and (b) 
any officer of the Government of India 
or of any Local Government appointed by 
the Government of India or the Local 
(kivemment to exercise all or any of the 
powers of a Political Agent for any place 
not forming part of British India under 
the law for the time being in force relating 
to fore^n jurisdiction and extradition 
As to tbe position of Political Agents see 
Sir William Harcourt s argument m 
Damodar Gordian v Dcoron Kanji 1 B 
443 (1876) 

(б) This para^ other than the words 
added by s 4 Act V of 1899, was added 
to a 86 Act III of 1891, B & 
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of Rangoon, a certified copj of such instrument shall, without furtliPf proof 
be sufficient evidence of the contenU of the instrument and of the depoul hereof 
in the High Court This section enacts a presumption of due exeonm and 
authenCtcatwn in favour of powere of attorney executed before, and autientiesfed 
by, tbe persons therein mentioned The Court may be required to take judical 
notice of the seals, signatures and office of the persons so authenticating the 
power (1) A Notary Puhhc has by the law of nations credit everywhere (’) 
There is in India no general law relating to Notanes Pubhc (3) It has been sa d 


not however, draw any such distinction In order to comply with the ptovuiom 
of this section, ' * 

by one of the 
administration 

to whose estate one P had been appointed executor dative qua Father tac 
apphcation being made by one A und-'i a power of attornev granted by P, s™ 
power not having been executed and authenticated in the manner presented 
by this section it was held that the apphcation must be refused (6) Though 
the power of attorney was not admissible under this section it ®eems to hare 
been assumed that the provision herein contained is of an exhaustive 
and that no other moae of proving the execution of a power is fldnu«^hle 
That a«umpl.< ' 

been intended 

a document, p ^ ' 

before and authenticated by a Notary pubbe is produced before the * 
affidavit of identification as to the person purporting to make the poirer dm* 


(1) See s S7 ds (6) and (7) ante 

(2) Huieheso» v Afann ngten 6 Ves 
823 

(3) But under Act WVl of 18S1 as 
amended by Act V of 1914 and by Act 
VIII of 1919 (Negotiable Instruments s 
138) the Governor General is empowered 
to appoint any person to be a Notary 
Pubhc under this Act and to make rules 
for such Notaries Pubhc Sec also ss 
399 100^102 tb under the first of these 
sections a Notary Public is defined to 
also include any person appo nted by the 
Governor General in Council to perform 
the functions of a Notary Public under 
this Act As to Notarial acts by persons 
abroad and jud eial notice of the seal and 
signature of such person tee 52 & 53 Vic 
Cap 10 s 6 Taylor Ev fS 1567 1568 

(4) Taylor Ev S 6 and cases there 
cited ivhich are not vmfomt But sec 
Armstrong v Stork! a 24 L J Ch 176 
m which a power of attorney executed 
in British Honduras and m the presence 
of a Notary Pubhc was proved in England 
under the Chancery Procedure Act by the 
production of the Notary s certificate 
under his band and offic al seal See also 
Ncyteord V Stephens 36 L J Ch 135 
A uistiuct on has however been drawn 
letween foreign Notaries Ihiblic m 
countries not under the Kings Dominions 
and \otaries Pubic within the Kings 
nonun on\ In the former case proof is 


required in verification of tbe 
of the Notary Public Lord ' 
Lady Soltourt 1 MaddeeW 227 Cflrtrj 
mterd I J & \V 180 SJ> M 1 ^ 
910 In re Barit Trtult 4 K M » ^ 
In re Davt/ Trvslt t R 8 Eq 
Cook V It dby L R 25 Ch D “ 
the other case no proof it p f 

also Nyc v MacDonald L R 3 

^^(5) In the goods of A J 
ceased 16 C 776 779 the 
that case says etecuted ^ jt 

authenticated by tbe sect on 
says executed before and authen 

^(6) Ib referrng to 
in Fulton 72 (1837) in the gati 
Maegouan Morton 370 (184 ) 
ever observations on th s case 

s 82 ante «be "otrJ of eases ret n 

under s 8”* and In -r -nomfr 

(1898) in wh eh case the 
was not executed in ^* *'*’**'. j, , jeclic® 
of the persons designated in _ ihe 

There is a dear d iti«t on AeehrtVeo* 
two modes of proof ouif* 

of execution having taken plate « 
before Notirics Public m t 
present section the power niu »,stirT 

before and authenticated by 

Publ c to be admissible 49I 

(7) In re Sladen 21 W 
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8. 3 (“ Helevanl ' ) s. 83 ( Vaju or plans made by the aulhor ly 

8. 3 ( ' Fact ”) of Gournment ) 

e. 67 (Pocumenij of reference ) s 90 (l/ap» or plan-t 30 years old > 

COMMENTARY. 

In all the cases when the Court is called upon to take judicial notice of a rqoI s. 
fact, and aho m all matters of public hiatorj, science or art, the Court may ^faps,’ 
resort for its aid to appropriate books or documents of reference (1) The Charts 
Court under this section maj presume(2) that such books were written and 
published bj the person, and at the time and place by whom or at which, 
they purport to lia\e been untten or published Further, statements of 
facts in issue, or releiant facts, made in published maj*s or charts generallj 
offered for public sale, or in maps or plans, made under the authority of Govern 
ment, as to matters usually represented or stated in such maps, charts, or 
plans, are themselves relevant facts (3, Under this section the Court may 
presume(4) that anv published map or chart was untUn and published by the 
person and at the time and place b> whom or at which, it purports to have 
been written or published The section raist-s no jiresumption of atxuraaj, 
but this might, if the case were a proper one, be presumed under the general 
provnsions contained in section 114, post In the case however, of maps and 
plans purporting to be made b\ the authontj of Government, the Court mii«t 
presume that they were so made and that they are accurate , but maps or plans 
made for the purposes of any cause, that is, maps specially prepared for that pur 

f ose and with a view of their use in evidence must be proved to be accurate (5) 
n the case of any map SO years old the Court may presume that the signature 
and every other p"!!! of it which purports to be in the handwriting of any parti 
cular person is m that person’s handwriting (C) 

S8 TJie Court may presume tliat a message, fonrarded ^resump- 
from a telegrapli office to the person to whom such message pur-ijejemph?e 
ports to be addressed, corresponds with a mess.age delivered for messages 
transmission at the office from which the message purports to be 
sent , but the Court shall not make anj presumption as to the 
person by whom such message was delivered for transmission (7) 

Principle — See Introduction and Noles, post 
8 3 (“Court’ ) a 15 (Course of Business) 

B 4 (‘ J/ay presume ) s 114 Illcst (f) (General presumptions ) 

Roscoe, N P Ev, 43, Wbarton, Cr, fj 76 1333, 1339, Woods Practice Er , 2 
A TreatfO on comraunicntion by Tel^»pli by Moms Giay (Boston), 188 j Chapters 
X— XII 

COMMENTARY. 

If a telegraphic message is fortearded, that is, delivered bj the office to the ~ani 
person to whom such message purports to be addressed, the Court mav make mes^ges 
the presumption mentioned The section itself therefore does not, in the first 


(l) See s 

57, praulumate clause, and 

(6) S 90, tee s 3 ante illujt A nap 


ante, notes o 

n that clause 

or plan IS a “ document ' 


(2) 5rr s 

4, ante. 

(7) \«r in this respect does the Act 


(3) S 36 

ante see notes on that sec 

contain any special proiisioo as to Got. 




emment Telegrams I'arada'ajulii NatJu y 


(4) See s 

4 ante 

AfRg Cmferor, 43 M, 8SS, s e, 20 Cr 


(5) S 83. 

ante 

I. J. 455 
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he swore was a copj oi Gs deposition and i\as in the handwriting of one of tie 
officers-' ’ ' ne manner he proved the depositioQoffi 

in that this evidence on the ground that it dij 

not cort^ ^ ^ present section But it was held that 

this section does not exclude other proof than that provided by it That tie 
statement of B that R sued C, and that G gave evidence m Ins presence vas 
pnmarj evidence of those niatteis That the depositions of C and R were public 
documents tinder section 74 and the proof of those record? by B was secoudaip 
evidence, and as s>uch ddnnsaible under sections 65 and 66 (1) Foreign 
judicial records are provaWe m thu country under the provisions of section 7S 
6th clause ante The present section enacts a presumption in the ca«e of 
certified copies of such record-? when authenticated m the manner mentioned 
therein Having regard to the definition of “ may presume ”(2), the Court mar 
either regard the genmnenpss and accuracy of such copies as proved unley 
and until it is disproved or it may call for proof of it In a recent case m 
which a copy of a document which had been proved in a German Court 


Presump- 
tion as to 
boolcs map: 
and charts 


document purporting to be a certified copy of a foreign judgment, that sucii 
judgruent was pronounced bj a Court of competent jurisdiction 
contrary appears on the record, but such presumption maj be displaced or 
proving want of jurisdiction (5) 

The substitution id the first clause of this section of the words ‘m 
for ’ in place of ‘ resident in,' 
occasioned b? the ruling in the 

that there was no reprcsentativt • 

residing in the State of Kuch Behar, and that consecyuentlv 
jndjcjsl records of that State could not be recei'etJ in evidence (i. 

of British India under the provision^ of this section a? then framed ^ 

case cited beiow(8) a copv was admitted of a judgment of the Court 
Colony , at which neither Her Majesty nor the Indian Government had a 
sentative, on the testimony of a witness who was acquainted with the 
writing of the liegistrar of such Court, and who swore that such 
tile keeper of the Court s records and had duly signed and sealed the docnro 

I 87 The Court uiav presume tJiat any book to whick ^ 
may refer for information on matters of public or general 
terest, and that any pnbh^ilied map or rh irts, the stateraenis 
ivhmh are relevant facts, and which is produced for its 
tion, was \vntten and published by the person, and at the ^ 
and place, by whom or at which it purports to have been v^Tl j 
or published i 

Principle. — See Introduction and Notes to sections 30, 57, j 

8 3( Court’) B 38 

U 4 (' ^tay presume.' } and ptant) 


(1) Haranuttd Roy > Cheilongta Ram, 
,< C W N 429 (1899) sc t7 C, 639, 
siS 8 <5 ante 
(21 S 4 ante 

Of In the matter of Rudolf ■S'mHwb* 
(1911 > J9 C 164 

(?) Hurish Chundcr v Prasunaa 
Coomar \V R 303 0874} 




(5) Cull Procedure Code 

(7) Gatiee Mahomed v Ton 
14 C 54(S (1847) 

(B) !Ho»moliii'ey Dossee v 
(hunder Bose 8 Mad t J ” 
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s. 3 (“ ’ J s B'i {^Vap9 or flana made b>j Ihenuthor ty 

8. 3 (“ Fad ”) of GoiernmenI ) 

8. 67 (Document of referenee ) s 90 {Vapt or plaM 30 yean oli 1 

COMMENTARY. 

In all tlie cases when the Court is called upon to take judicial notice of a jjoots 
fact, and also in all matters of public history, science or art, the Court may Maps," 
resort for its aid to appropriate books or documents of reference (1) The GOarls 
Court under this section may prcsume(2) that such books were written and 
published bj the person, and at the time and place by whom, or at winch, 
they purport to have been written or published Further, statements of 
facts in i^sue, or relc%ant facts, made in published maps or charts generally 
offered for public sale, or m maps or plans, made under the authority of Govern- 
ment, as to matters usuallj represented or stated in such maps, charts, or 
plans, are themsehes rele^ant facts (3) Under this section the Court may 
presume(4) that any publhslifd map or chart was vntlen and published by the 

E crson and at the time and place bj whom, or at which it purports to ba\e 
c»n wntten or published The section raises no presumption of aceuractj, 
but this might, if the case ^ve^e a proper one, be presumed under the general 
provisions contained in section 114, post In the case, howe\er of maps and 
plans purporting to be made bv the authority of Government, the Court must 
presume that they were so made and that thej are accurate , but mips or plans 
made for the purposes of any cause, that is, maps specially prepared for that pur 
pose and with a ^•lew o! their use in endence must be proved to be accurate (5) 

In the case of any map 30 }ears old the Court may presume that the signature 
and every other part of it which purports to be in the handwntmg of any parti 
cular person is in that person’s handwriting (6) 

88 Tlie Court may presume that a message, forwarded Iprcsumr 
from a telegraph ofTicc to the person to whom such message 
ports to be addressed, corresponds with a message delitered for^mesfages 
transmission at the office from which tlio message purports to be 
sent ; but the Court shall not make anj presumption as to the 
person by whom such message was delucred for transmission (7) 

Principle — See Introduction and Notes, post 
B 3 (“ Court.”) 8 15 (CV>i(r«e of Biutness ) 

8 ^ C' Jlay presume' ) s 114 Iu-ust (f) (General presurnplioHJ ) 

Koscoe, N P Ev , 43 , ^^harton, Er , fj 76, 1323, 1329 , \\o<xl a Practice, Ev , 2 
A Treatise on communication by Telegraph by Morris Giay (Boston), 18So, Chapters 
X— XII 

COMMENTARY. 

If a telegraphic message la foruarded, that is, delivered by the office to the peleirrarih 
person to whom such message purports to be addressed, the Court mav make messages 
the presumption mentioned The section itself therefore does not, in the first 


(1) See 8 S7, penultimate clause, and 
ante, notes on that clause 

(2) See s 4, ante. 

(3) S 36 ante, sec notes on that sec- 
t!on ante 

(4) Sec s 4 ante 

(5) S 83, ante 


(6) S 90, see s 3, ante, tllust A map 
or plan ij a " document ’ 

(7) Nor in this respect does the Act 
contain any special provision as to Gov* 
emment Telegrams Varadarajulu ICoidu \ 
King Emferor, 43 M , 88S , s c., 20 Cr 
L. J. 455 
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he sw^ore was a copy of Oa deposition and t^as in the handwriting of oneof tb 
officers of the foreign Court In the same manner he proved the depositionfifX 
in that suit The High Court rejected this evidence on the ground that it dij 
not compJy with the provisions of the present section But it was held that 
this section does not exclude other proof than that provided by it That tW 
statement of B that It sued G, and that C gave evidence m his presence ifu 
primarj evidence of those matters That the depositions of C and 5 were public 
documents under section 74, and the proof of those records by B was sewsdarr 
evidence, and as such admissible under sections 65 and 66 (1) 
judicial records are provable in this country under the provisions of section 'i. 
6th cUu«e ayite The present section enacts a presumption m the case of 
certified copie-^ of such records when authenticated m the manner ment onfJ 
therem Having regard to the definition of ‘may presume (2) the Court mar 
either regard the genuineness and accuracy of such copies as proved udess 
and until it is disproved or it may call for proof of it In a recent ca«e u 
which a copy of a document which had been proved in a German Court 
admitted It was held that there might be cases in which a copv would not stilfe 
and “ This section is an instance of documents 

to And now section 14 of the Civd Pwf?- 

dui U presume upon the production of inv 

doeunient purporting to be a certified cop) of a foreign judgment thol suen 
judgment w'as pronounced by a Court oi competent junsdiction umess fl 
contrarj appears on the record, but such presumption m»> he diipucw ® 
proving want of jurisdiction (5) 

The substitution m the first clause of this section of the word* jn w 
for in place of ‘ resident m, as also the addition of the second clausefo) ^ 
occasioned bv the ruling in the case under roentioned(7) in which » r. 
that there was no representative of Her Majesty or of the Government ot 
residing in the State of Kuch Behar, and that consequently 
ludicial records of that State could not be received in evidence in 
of British India under the provisions of this section as then framed t 
case cited below (8) a copy was admitted of a judgment of the Court of a t' 

ColoDV at which neither Her Majest> nor the Indian Government had a 
sentativc on the testimony of » witness who was acquainted w^n 
writing of the Registrar of such Court and who swore that such 
the keeper of the Court s records and had duly signed and sealed the doc ^ 

87 The Court ma\ presume tJiat nnj book to 
ma} refer for information on matters of public or 
tercst, Tnd that any published map or eh irts, the 
whieh are relevant facts, and which is produced for 
tion, was wiitten and published bj’ the person, and at the 
and place, by whom or at which it purports to have been wn 
or published 

Principle. — See Inirodudion and U<Aes to sections 36, 57, 

B 3( Court ) 8 ZQ{lithvanc^ofilaitfK€nlitimp> 

8 4 { Jfay presume .’ } und plana ) 


(1) Haranund Roy \ Cheitongia Ram 
4 C \V H 429 (189?) s c 27 C 639, 
aeas 6S o«<^ 

(3) S 4 ante 

(Sf In the matter of Rudolf Stallman 
(19in 39 C 164 

(4) HuTnh Chunder v ProavnHO 
Coomar 2’ W R 303 (1874) 


(5) Cull Procedure Cijde * 

Ed P 101 , .enl 

(6) By j 8 of S‘!’’ at'^’ 

(7) Canee Mahamei ' 

14 C 546 (1847) Cr(f>’‘ 

(S) rtonn 0/ 1 ey Dosstr 
chunder Bast 8 MaJ 1- ' 
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been properl) stamped(l), uttested(2), and executed Hvidence to the con- 
trary that the document wa^ not properlj stamped, attested or executed may 
be gi\en So it was held that if secondary ciidence be tendered to prove the 
contents of an instrument either loH or dt^atned bj the opposite party after 
notice to produce(3), it wnll be presumed that the original ivas duly stamped, 
unless some e\ndence to the contran , as for example that it was unstamped, 
when list «een(4) can be gn en (5) But this power of gising rebutting endence 
IS subject to the rule enacted by section 164 post, namely, that, when a party 
refuses to produce a document which he has had notice to produce he cannot 
afterw ards use the document as evidence without the consent of the other party 
or the order of the Court Thus A sues B on an agreement, and gi\ es B notice 
to produce it U the tnal A calls for the document, and B refuses to produce 
' > 1 r ” s to produce the docu- 

4 or m order to show 
As alreadj ohseried 

^ V stamped unless and 

until endence to the contriri is gi\cn (7) Under this Act also in the case of 
documents not coming ivithm the terms of this section either by reason of 
notice not being necessan , or the document banng been lost or the like the 
Court has power in a proper case to make a simuar presumption under the 
provisions of section 114 post (8) 


90. Where anj document, purporting(9) or proved to 
be thirty years old, is produced from an> custody tvhich the 
Court ill the particular case considers proper, the Court maj 
presume that the signature and every other part of such docu- 
ment, tvhich purports to be m the handwriting of any particular 

S erson, is in that person’s handwriting, and, m the case of a 
ocument executed or attested, that it nas dulv executed and 
attested b} the persons by nhom it purports to be executed and 
attested 


'resump- 
JoD as to 
bocuments 
liirty 
cars old 


Explanation — ^Documents are said to be in proper custody 
if tliev are in the place in which and under the care of the person 
with 41 horn, the} would iiaturall} be, but no custodi is impro- 
per if it IS pro\ed to have a legitimate originflO) or if tlie circum- 
tances of the particular case arc such as to render such an origin 
probable This explanation applies also to section 81. 


llliislmiiona 

(a) 1 I as been in possession of Isndcl property for a Ion" time He pr clucea fr< m 
Ilia custoilj ileels relatin" to the Hnd shouing his titles to it The custody « pit per 


(1) Hart \ Hart 1 Hare 1 Taylor 
E\ M17 

(2) Ta lor i:\ i 1847 in this rise 
a party who is driven to give secondary 
e idence of the contents of the document 
need not cill an attesting witness 

(3) See ss 65 cl (a) 66 ante 

(4) \tarite Iiitcsliicnt Co v llatisdc 
L R S II L 6'’4 

(5) Tailor E\ 5 N't and cases there 
died ^teph Dijr Art S6 

(6) '5 164 post lllust 

t“) Tavlor Tv 5 14S 

(h) In VIarkb> Ev 67 6S the op nlon 
W , LE 


IS expressed that the section is restricted 
to cases where a notice to produce is deli 
\ered to the ad'erse party md that it 
does not extend to exses where a summons 
to produce IS delivered to a stranger to 
the suit See Ah‘ ifd /?o o v 46 d Hasatii 
P C 38 4 494 (19161 (document lost 

in the Mutny) 

(9) Tint is staling itself to be i6 
6S See Clariltar Rai v Kailajh Beheri, 
3 Pat L. J- 306 s c. 44 J C, 422. 

(10) See Sharfud n v Govtad 27 B., 
452 463 (1903) s c sub soc Tajudtn 
V Ctnind 5 Bom L R, 144. 


‘7 
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place raise any presumption of rfdttery but assumes on the contrary that such 
delivery has taken place But m the case of the post office there is a presump- 
tion that a letter properly directed and posted will be delivered m due course{I) 
and this presumption will be extraided to postal telegrams now that the inland 
telegraphs form part of the Government postal system (2) Proof that the 
message was sent oi er the wires addressed to a particular person at a part cular 
place he being shown to be at the time resident at such a place may present a 
pnma facie case of the recept on of such telegram by the sender (3) Such a 
presumption may be raised under section 114 post [see Illustration (/)] and 
where there is a question whether a particular act was done the existence of 
any course of business according to which it would naturally have been done 
IS a relevant fact and may be proved (4) But the sending of a telegram 
addressed to a person at a given place and the receipt of an answer purporting to 
be from him in due course are not admissible to prove that he was m the place 
at the time in question (5) Though if it were shown that he was in the place 
at the time in question the receipt of an answer would be evidence of the deh 
very of the message (6) The presumptions raised by this section are of a two 
fold character firstly a presumption of conduct that the due course of business 
has been followed (oi into nte e*se acla) vtz that the officials of the telegraph 
office have forwarded a message which is in the same terms as that which they 
have received for transm ssioa secondly a presumption based upon an 
cxpenence of a physical law mz that the message as sent by wire from the office 
of transmiss on corresponds with that which has been received at the office of 
despatch The Co irt shall not however make any presumption as to the per 
son by whom such message was del vered for transmission (7) Presumably 
this refers to the entries on telegrams indicating the persons by whom they an 
sent It is obvious that there is no guarantee that the person named in thf 
telegram as the sender thereof was m fact the actual sender As to the prool 
of the contents of telegrams see section 91 post 

i 89 Che Court shall presume that e\ery document called 
\for and not produced after notice to produce was attested 
ptamped and executed m the manner required by law 

I Principle — See Notes post 

^ 3 { Cout ) BS 63—72 {Attestal on.) 

B 4 ( Slall preiums ) s 164 {Ue nj documents production oj 

ss 65 Cl (a) 66 {Not csto p oluce) wk cA wa^ nf used on not ee ) 

Steph Dj, Art 86 Norton Et 26j Taylor Ev §| 1171 1847 148 

COMMENTARY 

There is here not only a presumption m favour of innocence whence i* 
may be assumed that evei^hing has been done which the law required but « 
presumption which is or is ' 

torem from the non produ 
refusing or neglecting to pr 


(1) See Bnt si and A ner ca Teegaph 
Co V Colson L. R ti Ex 122 per 
Bramwell B Slocken \ Coll n 7 M % 
W SIS Roscoe, N P Er 43 Wharton 
Ev 5 1323 

(2) Roscoe N P Ev 43 

(3) Wharton E S 76 and see *h !S 
1323 1329 

(4) S 16 see notes to that sect on 


(5) Wharton Ev 5 76 The role « 
to repl es by telegram aPP“”. 

itand on a d fTerent foot ng from tM 
relat ng to letters see Wood s PracUce 
Sv 2 note (3) 

(6) See b § 1328 , 

(7) S 8S See as to mode of prool oi 
lelegrams Burr Jones Ev t 209 

(8) Norton Ev 265 
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tendered m support of ancient pos^e'Sion it has been said “ These are often 
the onlv attainable eMdence of anaent iiosses'non, and, therefore, the law yield- 
ing to necessitj allois s them to bt used on behalf of persons claiming under them, 
and against persons in no way pnvj to them, provided that thcv are not mere 
narrati\ cs of past events, but purport to have formed a part of the act of owner- 
ship, exercise of right, or other transaction to which they relate 'Ihis species 
of proof demands careful scrutiny, for first, its effect is to benefit those from « ho«e 
custodi thej ha\e been produceil, and who ate connected in interest \nth the 
original parties to the documents, and next the documents are not proxed 
but are only presumed to have con-^titute*! part of the ra gestce Forgery and 


forgeri and fraud c iniiot be «aid to be of rare occurrence, and where, therefore, 
tbia reason for the rule has not the same weight m this country js it is supposed 
to base m England Here, therefore, less credit should be gisen tu ancient 
documents which arc unsup^iorted bv an> cvnlencc that might free them from 
the suspicion of being fibncated, since even in England this evidence when 
unsupported is of xerv little weight (2) Should the genuineness of the 
document be for an\ reason doubtful, it i-. perfectly open to the Court or Jury 
to r^ect jt, howe^e^ ancient it mav be Even if proper custodj be also shown, 
the Court has still power to reject the document if it is of opinion that it is a 
fabncation (3) Ihe section onlj sajs that the Court may rai«e the presump 
tions mentioned in it not that it must do so, and experience shows that “ maj 
presume ’ in >ucb instances ought generally to be construed in the more rigorous 
of the senses .illowcd bv the fourth section of this Act (4) And in the under- 
mentioned cs'e it was held that when a document which is oyer thirti jears old 
has boon tendered under this section it is for the Court to determine (which is a 
matter for judicial di«cretioD) whether it will make the presumption mentioned 
in this section or call iij on the partj to offer pioof of the document stating its 
reason in the Utter caciit and in the former whether the presumption has been 
rebutted or not (o) In the Madras Presidency the practice is that the Court 
marks a document as an exhibit if jinmu facte cyidcnce of custody and age 
IS produced and at a later stage of the proceedings giyca the hostile party an 
opportunit) of producing eyidence to rebut the presumption under this ■section (C) 


(n Tavlor E\ 5 658 Best Ev 1499 
(2) Traiock\a v Shurno Chnn 

som 11 C 539 541 542 (1885) per 
Garth C ] Mnssamut Fhoo! > Ceur 
yiintii 18 W R 485 493 (18'21 per 
Couch C J [XccoriIink.Iv it »as not 
allowed to prciail n th s case m which 
there was other evidence incons stent with 
the title the documents professed to create 
Held C\ 412 it 6t1i Ed 256 Dotlunt 
\olh \ Uikhu'i y/apii 9 C L R, 4'»S 
429 per Field J Shaik Hitsain v Govor- 
dhandas Purmanandas 20 D 1 5 (1895) 

[ We are fully aware of the danger of 
treating old documents as estallished mere 
ly because they are 30 years old and come 
from the proper custodj per Farran C 
J] See Jaso Lol v Canga Dett 48 P. 


R C J 81 p 289 (1915) Slinpiija v 
KhanhaipaM. IS N L R. 192, s c, 53 
I C 947 

(3) Gooroo Perthai \ Dikunlo Chun 
Act 6 \\ R S'* (1886) Vegrakanl 
Cbo-idhry v Hu'o C! under 6 C, 209 
(1880) 

(4) Tiuian^a da \ Rangango da 11 B 
94 98 (1878) c/ s 4 ante The Court 
has a discretion in this matter with which 
the Appellate Court wilt be stow to inter- 
fere Ueftomed Urn OR a Eahi'ii BotrA, 57 
P \\ R s c 41 I C 559 

(5) .^rinalh Paira a Kuloda Prosad 
Banerjie 2 C L J , 593 

( 6 ) Ra RHvirn v Veerappudyana, 37 
M 455 (1914) 
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Where a document more than 30 jears old purporting to come from proper 
custod}, IS reqmred bj the Court before which it is produced to be proied 
and IS left unpro\cd and there aie circumstances, both external and internal 
which throw great doubts upon the genuineness of the document, the Court 
can in the exercise of the dwcretion "vested in it under s 90, decline to adimt 
it in evidence without formal proof, and their Lordships of the Privy Council 
will be alwajs slow to overrule the discretion exercised b} a Judge under 
s 90 (1) A. Judge should not reject a document without giving the partv pro 
ducmg it an opportunity of supporting the presumption (2) Ihe rule of law 
which requires the party tendenng m evidence an altered instrument to explum 
its appearance does not applj to letters and ancient documents coming from the 
right custody merclj because thev are m a mutilated or imperfect state 
In a suit for redemption of a mortgage the plaintiffs tendered in evidence a 
certified cop) of the mortgage bond which was executed in 1876 The plamtiCs 
had not given notice to the defendants calling on them to produce the oiigmal 
deed Ueld that the presumption allowed bj this section applies to the 
certified copy of the mortgage deed and the ongmal deed being jiresumably 
in the pos^'CSiion of the defendants the plaintiffs were entitled to giv e secondary 
evidence of the contents without notice to the defendants in as much as they 
must have known that the) would be required to produce it m the suit for 
redemption (1) 

The presun ^-tions raised by the section are confined to handwntmg exe 
cution and attcstation(5) , so where a document more than thirty jears old 
purports to bo signed b\ an agent on behalf of a principal, no nresump lon 
arises as to the agent s authority, which must be proved (6) 'WoePB an old 
deed purported to be an appointment under a social power and to be executed 
by the attomev of the donee of the power, the Court presumed only the 
tion of the deed but not in the absence of the power or evidence thereol 
the authontv of the solicitor to execute it (7) Tlie presumption arising undef 
this aection can be applied to a deed executed hy an illiterate person who'e 
sign iture has been made by some other per'^on on his 1 ehalf (8) This section 
merely allows a party to ask the Court to presume that a document 
more than thirty years old and purports to have been prepared or signed oy 
a particulai person was in fact prepared oi signed bv such person , 

a party producing such a document cannot show and the document itself doe 
not purport to show who piepatcd or signed it, the mere fact of the docunien 
being more than thirt> years old dots not make it admissible without proo 
under this section (9) 

Secondary u«e bv the Legislature of the wonls “ uken avt/ dociiinenl la produce^ 

evidence d les not Iiimt the operation of the section to ca-sts in which the document i 
actually prod iced in Court, and, tonstqutntly, secondary evudence of an ancicn 
document is odimsaible without proof of execution of the original when a 


(1) \fussamut Shofiff-un ntssa \ Shaitan 
Ah 6 Bom L R 750 (I90») s c 26 
A 581 9 C W N JOS 
• (2) Ittnt Chamar \ Sibdian Pandey 

17 C W K JOS (1911) 

'vse Tnj-Ior E\ S 1838 As to the 
♦ of the altewtion of v document »n 
'rial ri Ocular see Vandal Son \ 
t 25 A 580 (1903) 

Sf antcr i/a/iolS ^ /famananJ 

(•>) Z) orJla ” S9"» sc 17 All L J 
41 A \*‘ See s 66 Frow (2) 
711 SI I C 295 \* tor PI eilaeharya v 
(a) See A/are^/^^ 


So» esh car B/affac/ifirja 33 C !>• J 

„ , C. 

(6) ifbi/ack Rai \ Dalhol Ka J ' 
!j7 (1678) TIokocr Pershad V 

,nl Dushmutli 24 W R (18751. 

Uesralan, Cloudiry > Huro Cl under. 
• C 209 (1880) 

(7) Re Arey I Ch 164 (189^ ^ ^ 


314 

(9) Cl oritlar Rdi ' 
Pat L J 306 s c 


hn laih Pelar' 
44 1 C. 422 
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document is shoivn to liave been lost and to bave been hcird of last m proper 
custody (1) 

The Madra,s High Court observed witb reference to a document of which 
secondarj evidence had been permitted to be given(2), but in respect of which 
there was no evidence of execution — “ It is not necessary to consider whether 
T\t* should be prepared to follow the deasion in Khetter Chunder Moolerjee v 
been shown, as it was in that case that 
roduced by reason of its having been lost 
0 show that the original document which 
custody of the Zainonn, could not ha\ e 
been produced if proper steps to procure its production had been taken ’ and 
it, therefore, refused to raise the presumption mentioned in this section though 
the onginal document of which a copv was admitted purported to he more than 
thirty leara old It is to he noted with respect to this case that though the 
grounds of admissibility are not stated, «econdary evidence was permitted to 
be given and that though the onginal document m the Calcutta case was in 
fact lost, there is nothing in that decision which limits the apphcahihtj of this 
section to one only of the cases m which secondary evidence is allowed, 1 1 ; , 
loss of the onginal Ko presumption can be made m favour of any document 
unless such document itself is produced befoie the Court invited to make the 
presumption The production of i copy is insufficient (i) "Where however, the 
production of the orieinal document is impossible the Court is entitled to 
presume regarding the same on the production of a certified copj (5) In 
the ease citedffi) a darmal'trart lease was granted m 1830 The original 
of this document was not m existence and a copy which uas taken m 1881 
was produced in Court as it has been so produced on several previous occasions 
There was no proof of execution of the original Held that the presumption 
n as applicable to the copy produced It is open to a party when producing 
an old document to rely on the presumption under this section and also on 
its proof, and a Court may presume a deed to be genuine even though it is not 
satisfied ivith the evidence tendered to prove its execution {7) 

The period of thirty vears is to be reckoned, not from the date on which the Thirty 
document is filed in Court but from the date on which, it having been tendered years old 
m evidence its genuineness or otherwi«e becomes the sub]ect of proof (8) It 
is not until the case comes on for bearing and the patty producing the document 
IS called upon to prove it, that the Court, after being satisfied that it comes 
from proper custody, can be asked lo make the presumptions allowed b\ this 
section (9) 

kneient documents are admie^Me under this section without proof of any Corrobora 
acts, transactions or state of affairs necessanly, properly, or naturally referrible tion 
to them Inconsiderable (if any), vcghl, however, iviU be attached to docu- 
ments, which though ancient, are not corroborated by evidence of ancient or 
modern enjoyment or by other equivalent or explanatory proof (10) 


(1) khetler Chiiider \ Klielter Paul, 
5 C 886 (1830) followed in Ishr, Prasad 
V Lalh las 22 A 294 (1900) 

(2) ^ athar \ Copala Panik 
kar 25 M 674 (1901) 

(3) 5 C 886 (18S0) 

(4) Shripuja v Kanhaypalal 15 N L 
R 192 s c 53 I C 947 

(а) Ro} Bahadur Lai v Bindcshrt 50 
L J . 219 sc 46 t C, 344 

(б) Sa’iKori Lai \ Duarkanalh. i,fisser, 
29 C L J 577, 8 c. 52 I C, 82S 

(7) Duarka v Makka, 49 I C 419 

(8) Jl/inK Strkar v Rhedoy Nath 5 


C L R 13S (1879) 

(9) Field E\ 6tli Ed 259 

(10) laylor, i.v , E9 663 666 Field 

Ev 6th Ed 257. Marfcby E\ 68 69, 
Botkunt Noth v Lukhiin 1/a/lii 9 C L 
R 425 429 (1881), Auund Chundcr y 
Vookta Kcshcc 21 \V R 130 (1874), 
Grant y Byjnalh Tettarce, 21 \V R, 279 
(1874) Srcckunt Bhultaeharjce % Raj 
Karatn 10 \V R 1 (1868) Bishetkur 
Bhullacharjee v Lo>ii6, 21 W R, 22 
(IE73) Timongavda y Rangangatda 11 
B 94 9S. 103 (1877) //an CArnfamon 
V Uoro Lakshman 11 B.. 89 (1886) 




ix. coa-amoa o’ sjiiaiint i tr taa** <• -f^T w y'-c»T« dt •Hr'i- v 
■.•vi<*«ac'» a parx ©Se*^ doraxaeD— of aa af* a- t© b» L.Mr* 

ol beiD» orored bv direct ©vtdeace be is I ©-id t© prore tbnr ca ^ 
Ttcic^h It 1. for the diMT'e'ioac* t^'e Cotj* o decide xis i. “p"©’'* ©"^01 
this disc etion is h'nitcd br the £r/73*>ott©n <nvea o* ‘"^e «ecTtpa Tthici 
foUotes t^e nil<» of Ea^L-h law laid dotra la be case ci the ff Vrt-7i ^ 

JIarqju of WiTc}atfr{^) The ©bse’ra'ioas of Tiadal C J in t ea'e 
have I — ^ J «,-■ . '-H ^ - -V V _„,nm In 

that C£ r * 

under " 

ablv be expected to be found »3r and this L prea«elv the cu. 
gives authtn*i'’it> to docame''ts found TOthm it for it rot fifcr^Jinf « 
tfey ifojld be /out d tn tie bcfl at d tro f proper pHoT of drj-x *i (11) 
mpnts continued m «ucb ccslodv there never would be anv g'’c'*ioa to ttf 
authenticitr but it is when documents are found in other than their 
place of depont that the inie.tn'ation commence' irhether it was reasons e 
and natural under the circumstances in the imr^icular ca«e to expect that tceV 
should bale been in the place where thev are actuaUv found fori > obn© 
that n hile there can be onlv one place of depont «tnctlv and absclutelv proper 


(1) ^one evidence snay le ref'Ujred to 
be g en of tbe early ex stesce and pub- 
1 aty of tbe document AUyeio v Kashee 
Chvnder 1 t\ It. 131 (15M) 

(2) Bmkunt t>e h V LoJlAon Uaiht 

(3) P C (1909) Ahh ram Carrom t 
SI jama d’a an ^.and 36 C. 1103 

(4) f ulada Prosod Degkona y Kal Ja 
Das Aat 42 C. 536 (1915) ouos Eng 

(5) Crani Ba jra h Trxa ce 21 t\ 

R 27 (1874) BhnStacha jte ▼ 

3?o Ao a n 10 tv R 1 (18681 


(6) Hart Cl F j-an v XTorO 
II B 89 (1^5) . ,, j, 

( ) T rrangorda v Pangansr-ia »' » 
94 9S 99 (f! ) frr V\c»* J 

(8) Cemr Paroy r H ooma So'^dtree 

r t\ R. 4 ’ (1*69) . 

(9) 3 Ba \ C- 1*3 10 E gB. 

(10) Trai-ota \ath v 5l«rii£» C*»" 

ton 11 C- 539 54> (18SS) _ , 

(11) Followed in Skarfydn t ^ 
' B 45’ 45’ (190’) a C- 

Fa yd n r Ce^nf 5 Bom I- R— 1 
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there may be % anou5> and many that are reasonable and probable, though diSer- 
ins in decree, some being more so, some less, and m those cases the proposition 
to be determined is, whether the actual custody is so reasonably and probablv 
to be accounted for, that jt impresses the mind ivith the conviction that 
the instrument found in such custody must be genmne That such is 
the character and description of the custody, which is held sufficiently 
genuine to render a document admissible, appears from all cases ” hlanv 
decisions ha\e been giien both m England(l) and m India(2) as to the 
conditions which constitute proper custody, but each case must depend 
upon its oiN-n particular circumstances, it being impossible to lay down any 
rule which shall apply to all (3) Thus m a suit to eject a tenant who had 
been m possession of a small homestead for forty \ears, the tenant produced 
a potlah purporting to be sixty years old granted to her father rvho bad 
held poose-'Sion under it, for twenty years until his death It appeared 
that her father had left an infant grandson who was his sole heir, but who 
had never either before or after attaimng his majority made any claim to 
the propertv The Court held that her custody of the po'tah was a natural 
and proper one wthin the meaning of this section (4) When property had 
been m the possession of the plaintiffs father, and documents relating to 
the propertv were found among the papers of a deceased goma^tnli who 
had been in the father s employ and had managed the propertv for the 
plaintiff during his majority this was held to be a proper custody (5) And 
although a person appointed manager of the property of an insane per«on by 
r ’ . I . » . • . • to the 

■ ' 0 does 

’ • ' • ^ • of this 

section (6) The mere fact that an ancient document is produced from the 
records of a Court does not raise any presumption that it vas filed for a proper 
purpose and that, consequently, the Court’s custody was a proper custody 
The document must be shown to have been so filed m ordei to the adiudication 
of some question of which that Court had cognizance and which hau actually 
come under its cognizance (7) In the undermentioned case, the Pnvj Council 
observed as follows “With reference to the argument as to the evidence in 
support of the bond and particularly with respect to the custody of the bond, 
it 18 in their Lordships’ opinion sufficient to state that the bond was produced 
m the usual manner bv the persons who clamed title under the proMSions of it 
and who therefore were entitled to the possession of it , so that the bond must 
be held to have come from the proper custody ’’(8) 

No custody is improper if it is proved to have had a legitimate origin, or 
if the circumstances of the particular case are such as to render such an origin 
ptobaWe This provision is applicable to those cases m which the custody' is 


(1) Sec Taylor Ev §5 660 — 664 

Phipson Ev 5th Ed 497 — 499 

(2) \ post 

(3) Norton Ev 267 For meaning of 
custody under Indian Penal Code sec 

tion 2" see Emperor v Fafefi Chand 
^Sartialla F B 44 C 477 (1917) 

(possession on behalf of another) 

(4) Trailotia Nath \ 5/iiirno Chun 
eoiii 11 C 539 (1885) 

(5) Hari Chmlaiiiaii % Moro 
n B 89 (1886) 

(6) Shiama Chargn Nundy v Abhiram 

Gostiamt 3 C L J 306 10 C W N, 

738 33 C.. 511 

(7) Guddadhur Paul i BAyrub Chun 
der 5 C 518 (188Q) 


(8) Gaya v Godobhai Codbhai 

2 B L R PC 85 86 (1869) , s c 11 
M R P C 35 sec also as to i roper 
custody Tkakoor Pershad v Bash nutty 
Kooer 24 W R 428 (1875) Eko ine 
SiHgh V Aoj/af/i Chvndcr 21 W R 45 
(1874) JlfHxsntMKt Fureedoonissa \ Ram 
Onogra 2t W R 19 (1873) Chunder 
hant \ Bro}o Nath. 13 \V R., 109 (1870) 
Gour Paroy v Ji'ooma Soondaree, 12 IV 
R 472 (1869) Curudas Day v Sombhu 
Noth 3 B L R 258 (1869) . Srccbanlh 
Bhultacharjee \ Ray A'arain, 10 W R,, 
1 (1868) iltthomed Aisaddt \ Shaffi 

Mulla 8 B L R 26 29 (1871) Fifol 
Mahadeb \ ^fahummad liusen, 6 Bom H 
C R 90 (1869) 
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not, perhaps, that where jt might be most reasonably expected, but is ret 
BufEciently reasonable to constitute such custody not improper Thus m the 
two first tUuslrattons to the section the documents are produced from their 
natural place of custody , m the third tUuslration the documents ordinarily 
would be with the owner B but under the circumstances /I’s custodi is 
proper (1) 

In the undermentioned case(2) Batty, J , was of opinion that the section 
read with the explanation seemed to insist only on a satisfactory account of the 
origin of the custody and not in the history of its continuance and that pos 
sibly the origin of the custody was alone regarded as material because it is 
intelligible that ancient documents ma\ be overlooked and left undistuibcd 
notnitbstanding a transfer of old, or creation of new interests 


(1) Norlon Ev 26“ 462 (1902) s c sub voc To;hJiii 

(2) Sharfitdin v Gov>ttd 27 B 4S2 Govtnd S Bom L R 144 



CHAPTER VI 

Of the Exclusion of Oral bx Documentary Evidence 

In so far as the present Chapter detls not onlv with cases in ivhich oral 
eMdence is excluded h\ documentarv evidence but also with those m which 
oral evilence is admissible notvvithstaiidm„ the existence of a document its 
subject matter ma\ properly and in conformity with the English text book 
be described as the adims ibilitv of extrinsic evidence to affect documents 
a branch of tie law of evidence which is perhajs of all the most difficult of 
apphcation Tlie construction of a document is a question of law to be deter 
imned bv grammar or logic the primary organs of interpretation aided when 
necessary bv evidence to make the worls which are us-'d fit the external 
things to which the words are appropriate (s 92 Proviso C) and by evidence of 
the character mentioned m sections 95 to 98 \\ hen the meaning of a document 

has been trulv ascertained that document itself is evidence of the intention 
of the writer Intention is a psychological fact and can be proved under 
section 14 when the existence of intention is m issue or relevant provided tint 
the collateral fact is not too remote (1) 

It IS necessirv in the first place to bear m mind m this connection that Admlssl 
(as has been alruadv provided by the Act) the co let Is of all documents w] it biiiiyof ex 
ever be their nature whether dispositive or non dispositive (v post) must I o 
proved bv the production of the document itself except in those cases in which ^*oou 
aecondatv evidence is admissible (sections Cl — C5) If however the question meats 
18 not pnmanlv as to the contents of a document but as to the existence of 
matters of fact of whicl documents form the record and proof other consider 
atvons come into plav which ate the pcculnt subject matter of this poTtion of 
the Act The question then arises whether tl c fact of such recortl excludes 
other evidence of the n atters winch are so recorded and whether these matters 
can and if so in what manner be affected by such other evidence To fullv 
comprehend this dutinction it is necessary to distinguish between dtsposilne 
(or in the language of Bentham pre determined ) documents or dotiiments 
which are uttered disposiHielj i e for tl c purpose of disposing of rights and 
lion dtspo^jliie (or m the Hngua"e of Bentham casual ) documents or 


imself 

a'wee 

in this that os far as concerns the partie** to the case in w Inch thev are offered 
they were not prepared for the purpose of disposing of the ntF] ts of the partr 
from whom they emanate Disjxjsitivc documents such as contracts grants 
of property and the like on the other hand are deliberately prepared and are 
usuallv couched m words which arc selected for tht purpose because thev have 
a settled legal or business meaning Such documents are meant to bind the 


(1) In re ri/a Ba or Patr ia Press Ltd 47 C 190 sc 10 C L. J 289 
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party uttcnng them iq both his statements of fact and his engagements of 
further action , and they are usually accepted bj' the other contracting part} 
(or, in case of ^Ml]s, b> parties mtciested), not m any occult sense, requinng 
explanation or correction, but according to the legal and business meaning of 
the terms (1) 


The Chapter commences by ' t t , 

of dispositive documents ami of 
form of a document (whether t 

given, except the document itself, or secondarj esndence thereof when admissible 
The ^e^\ object for which wntmg is used is to perpetuate the memory of ivhat 
IS written dow n and so to furnish jiennanent proof of it In order to give effect 
to this the document itself must bt produced Assuming that the document 
has been produced as required, the next section, %nth certain pro\nsos excludes 
oral evidence for the purpo'^i of contradicting, sarjnng, adding to, or subtract 
mg from its terms To give full edect to the object with which writing is used 
not onh is it necessary that the document itself should be put before the Judge 
for his inspection, but also m cases where the document purports to be a final 
settlement of a presnous negotiation, os in the case of a written contract it is 
e'ssential that the document shall be treated as final and not be varied by word 
of mouth If the first of these rules were not observed, the benefit of wnting 
would be lost There is no use in writing a thing down unless the wnting is nan 
If the second rule were not ob^er\ed people would ne\ er know when a question 
wxs settled as they would be able to pla\ fast and loo«e with their writings (2) 
But though extrinsic evidence is thus inadmissible (a) to supersede (section 91) 
or (h) to control, that is to contradict, tarv, add to or subtract from the ternis of 
the document («cction 92), it mav \ et (c) be admissible in aid of, and to explain, 
the document (section 92 sixth proviso, sections D3— 100) 

It 18 proposed to sbortl) obscnc upon these three rules, which form the 
subject matter of this Chapter of the Act The general distinction between 
the sections just quoted is that sections 91 92, define the cases in which docu 
ments are exclusnc etidcnce of transactions which the\ embody, while 
93 — 100 deal with the interpretation of documents b) oral evidence The tuo 
subjects are so closeI> connected together that the) are not usually treated as 
distinct , but the) are so id fact Thus A and B make a contract of manne 
insurance on goods and reduce it to w-ntmg Thej verbalh agree that the 
goods are not to be shipped in i '''' 

such reseraation Thev lea\e i 
biiMness of insurance, and they 
of which 13 not coramonh kno> 

’ ' It does permii- 

fth proviso) , ani 
that for another, 


it shall not be regarded as exclusive evidence of the terms of the actual 
ment between the parties It also allows the technical term to he explaii*^ 
(section 98), and in so doing it interprets the meaning of the document itse 
The two operations are obviously different and their proper perfoimance 
’ ’ 1 <v i 1 depends upon the principle that t e 

wntten form is to take secuntv against ba 


, on wwntmg IS presumed as a general rule *0 

embodj^the final and considered delenmnatioD of the parties to it The secon 


( 1 ) Wh^ton Ev f 920 this distrne 
tion IS recognized by Sir J Stephen in 
substance thoiigh not in terms m s 91 
of this \ct anf( in Art 90 of his Digest 
of Evidence The classification is not 
howeier entirely ^^^siie with reference 


to the subject matter of s 91 
which the law requires to be 


wnting may (eg mortgages) or 

fep- deno,iiir,ns of witnesses) constiWe 


(eg depositions of witnesses) 
d spositions of rights 

(2) Steph Introd 171 172 
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depends on a consideration of the impeTfections of language and of the made 
quate manner in which people adjust then words to the facts to which the\ 
apph The rules contained m tlus Chapter of tl e Act are not perhaps difficult 
to stite to understand or to remeinher but thej are b> no means easj to 
apph inasmuch as from tl e nature of the ca e an enormous number of transac 
tion'i fall close on one 'ide or the other of most of them Hence tl p exposition of 
the':e rules and the abridgment of all the illustrations of them which ba\e 
ocenned in practice occMp^ a % er-y large space in the different text wntersU) 
and hence also the difficult} not mfrequentlj experienced of reconciling 
apparenth conflicting case the facts of which upon which the decision rested 
are «eldoiii if ever fully reported 

hen A transaction has been reduced into writing either h\ requirements of Extrinsic 
law or atweement of the parties the writing becomes the exclusive memonal 
thereof and no cxtnn»ic evidence is adnussible to indej endentlj prove the sible to 
transaction (section 91) Oral proof cannot be substituted for the vvntten control the 
evidence Some of the grounds of the rule have alreadj been considered document 
Others are that in the ease of disj)o«otive documents the vvntten instrument 
i« m «onie measure the ultimate fact to be proved and it has been tacitly treated 
bv the parties themselves 03 f/e onlj rcjtosUorj aid lie appropriate eudoce of 
iltxT agteemei t The instrument is not collateral but is of the verj essence of 
the transaction and consequently 10 all proceedings civil or criminal in which 
the i«sue depends m an} degree upon the terms of the instrument the party 
whose witnesses show that the disposition was reduced to writing must either 
produce the instrument or giv e sectindar} evidence thereof (2) So also in the 
case of instruments which the law required to be iq wntmg the law having 
required that the evidence of th 
can he substituted for that so 
the partv Accordingl} parol 

ments or private formal documents such as wills and other dispositions of iro 
pertv which the law reqiure« should be reduced to the form of a document To 
adnut infenor evidence when the law requires superior would be to repeal the 
law (3) 

Extrinsic evidence is not only inadmissible to supersede the document Extrinsic 
but also to control that is to contrMict var} add to or subtract from tbe terms 
of the document though the contents of such document ma} be proved either gmie to 
by primatv or secondarv evidence according to tbe rules stated m the preceding supersede 
sections o{ the Act Tins Common Law rule may be traced back to a remote 
antiquitv It is founded on the inconvenience that might result if matters in “ 
writing made b} adv ice and on consideration and intended finall} to embodv 
tl e entire agreement between the parties were liable to be controlled by what 
Lord Coke calls the uncertain tesi arties 

bav e deliberatelr put their mutual which 

imports a legal obligation it is 01 have 

introduced into the written instrument eveij material term and circumstance 
Consequentlv extrinsic or as it is often looselv called parol evidence is 
equall} inadmissible in this connection whether it consists of casual conv ersa 
tions declarations of intention oral testimony documents (provided the} are 
of inferior solemmtv to the writing in question) or facts and events not m the 
nature of declarations and whether such conversations were previous or subse 
quent to or contemporaneous with the date of the principal document Such 
ev idence w 1 ile deserv ing far less credit than the wntmg itself would mevitablv 
tend in manv instance^ to substitute a new and different contract for that reallv 
agreed upon and would thus without any corresponding I enefit work infinite 

(1) Steph Dgest pp 184 18S (2) Taylor Ev S 401 

(3) /&, { 399 
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document 


mischief and wrong (1) The rule equally applies in the case of dispositions 
reduced to wnting bj the agreement of parties and of those which have been 
so reduced m obedience to the requirements of the law in that respect Tbe 
rule, however, only applies as between the parties to any such mstmcients 
or their representatives in interest Persons w ho arc not parties to a document 
or their representatives in interest may give evidence of any facts tending to 
show a contemporaneous agreement varying tbe terms of the document («ection 
99) The rule is subject further to certain prov isos which will be found dealt 
with m the notes to section 92, post 

It has been alreadj observed that extrinsic cvndence is inadmissible either 
to supersede or to control the document, that is, the document itself onlj must 
be produced m proof of the transaction which it embodies, and when so produced 
its terms maj not be contradicted, added to, or v aned by, other evndence But 
on Its production it becomes necesearj to construe the document Putting a 
construction upon a document means ascertaining the meaning of the “'igus or 
words made upon it and their relation to facts (2) Construction may be e&cted 
from an inspection and consideration of the terms of the document it«elf or 
from such an inspection and consideration coupled with a consideration of 
certain clashes of extrinsic evidence adm s? ble in aid, explanation, and tnltr 
prelation of documents (3) 

The construction o* a document before tbe Court is a question of law to be 
determined bj Grammar and Logic, the primary organs of interpretation ouled 
where necessary the «ubsidiarv one of usage (section 98), where admisuhle 
to throw light upon the meaning of the wonls U'ed (f) To construe a document 
oral evidence of its author as to his intention is not admissible, though nccom 
panving circumstances (section 92, prov C) miv be «hown and considered (5) 
The elTcct of a document depends on the intention of the parties as gathered 
from the terms of the instrument and from the surrounding circumstances |6) 
In construing mercantile instruments, it is particular!) the duty of a Court of 
Justice to regard the intention rather than the form and to give effect to the 
whole instrument The intention must be collected from the instrument, but 
resort may be had to mercantile usage (section 98) m certain cases as a lev to 
Its exposition (7) In a case in the House of Lords it was said hv Lord 


(except where the words have acquired a special conventional meaning) nanie*7> 
what do the words mean on a fair reading of the whole document ”(8) As tor 


(1) Taylor F\ 9S 1132 11-18. Phip 
son Ev 5th Ed 544 

(2) Steph Di? Art 91 

(3) See Raboo Raf’ibuddun % Ranee 
Kttn lar W R 1864 Act X 22 42 
undoubtedly a document may be exrlained 
by oral evidence the lat er cannot l e ad 
nutted to tary the terms of a -writ ct 
instru-n«nt which terms are m themsehes 
clear and undoubted) 

(4) AMiatachmiAmmal^ PaJani Chetii 
6 Mad H C R 245 246 247 (1871) 
In re Airinta Basar Palrika Press Ltd 
47 C 190 

(5) Beti Maharam \ CoBeetor of Eta 

uoh 17 A\ J98 209 F C (1894) 

Balkislien Das v Legge 4 C W N 1S3 
(1899) s c 22 A 149 

(6) Siiccaram Aforar/t v Koltdas 

Kalanji 18 R 611 f1894' Dalhshen 


Das \ Legge «upra See Mathura 
V horr 17 C I. J »(>?!” 

(ekrarnama) Brjlyaiioni Dassi \ f", , 
Chandra Sen 43 C 660 (1916) (deed ot 
covenant) Banh of Bengal v Ramuatha 
Ckctty P C 43 C 527 (191S) fP®''" 
of attorney) Vissanji Sons (r ^ 
Slaf-iir/t Btirjor/t P C. 36 B, 3S7 
Doorga Prosad v Costa Behan Maudf 
C L J S3 (1913) 

(7) Bradiion \ Abbott Taylors Ke 

port 342 356 (1848) Supreme Court 
Plea Side per Sir L Peel C J 

(8) Melson Line \ Nelson & Sons H 

h (1907) Cow cases pp 13 10^' “ 

see also Shak Alahamad Raiuther v 
British India Steam Navigation Co, - 
M 95 & Price & Co \ Union Lighler 

age Co (1903) IK B. 750 
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documents e\ecutcd m the Mofussd, it «as held m another later case(l) that 
the'C came withm the statement of the Priv\ Council, \n Hanumanpersaud 
Panda'/ s Ca'e(2) that deeda and contracts of the people of India ought to be 
liber ilh construed 

In the Citations nnrv made, two important classes of extrinsic cMdence are 
alluded to ii: , proof of siirioviiding circumftances and of usage the 

document mii't be applied to the facts In order that the Court may be placed 
neirh as possible m the position of the author of the instrument, CMdence is 
’ « ' ” « „ . identify 

’rtam the nature and 
prov G) Secondhj, 

e\ idence ina\ be gi\ en when necc&sir} , of the meaning of the words and signs 
made upon a document , for without such a knowledge it would be impos- 
sible to understsnd and construe a document(l) (section 98) But evidence 
ma^ not be guen to show that common words, the meaning of which is jiHin 
and which du not appear from the context to have been used m a peculiar sense, 
were m fact so used (5) Under this heading will come the testimony both of 
experts and non experts as to the meaning, but not as to the construction of 
the language and evidence of usage to explain the terms of the document (6) 
In the undermentioned case, it was held that m construing a Hindu deed of 
compiumi'e the situation of the parlies and their rights at the time the deed 
was executed must be considered (7) Usage is admissible not only to explain 
but to flinicx unexpressed xnetdents to a document, provided they axe not expressly 
excluded bv, nor inconsistent with, the terms thereof (section 92, prov. (5) (8) 

The abov ementioned class of extrinsic evidence will have to be resorted 
to in the case of documents apart from the question of ambiguity properly 80 * 
called Another set of rules comes into pla) where there Js an ambiguity m the 
document But as these latter rules depend upon the existence of some ambi* 
pmtv , It IS clear that when the words pf a document are free from ambiguity and 
external circumstances do not create any doubt or difhculty as to the proper 
application of the words, extrinsic evidence for the purpose of explaining the 


which would have the effect of materially changing thoH terms The language 
u-ed must be given effect to(lO) In a case where a v’endor had purported 
to convey all his right, title, and interest, but contended that he only meant 


li 'anardan x Ana"! (1908), 32 B, 

jS6 

(’> Htinuman/'crfhad Fanday \ Ml 
SatOiC XJunraj Koon^e'ee (I 836 ) 6 Moo 
I V 4!1 A idftani Singh ' Sham Stngh, 
48 p R C J 40 p 155 (1913) 
i3> See cases cited m the notes to s 
o> pro\ (6) Succaraiii Mcrarji v Kali- 
das I alianji 18 B 611 (1894). Janki v 
Bharon 19 A 133 (1896) Ram Meua 
^ Hi'Ias Ka‘car 13 B L R 312 (1874), 
and Jic notes to s 92 Proviso (6) fast, 
BaR-islcn Das \ Lcggc 22 A, 149. 156 
(icogi 7a/ar Husen \ Ranjil Smfh 31 
\ 4 (1893), rhcson Ev , Sth Ed. 595— 
601 

(4) See s 9S fost 

(1) Steph Dig Art 91, cl (2) So 
exidcnce tiia) not be guen to shoH that 


the word ' boats ” in a polic> of insur- 
ance means * boats not slung on the out- 
side of the ship on the quarter ' Blactet 
V Royal Cxchange C'o . 2 C & J , 244 

(6) Phipson Ev , Sth Ed, p 580, s. 
98, tost 

(7) Sambas vO Ayyar \ yisham Ayyar 
(1907) 30 Mvd 356 4. see Dinonath 
Muber/i \ Cotai Chu'ii Wiiherji, 8 C L. 
R 57, &. Gantal Rao v Ram C/iandar, It 
All, 296, & Srcemiilly Rabufly Dossee v, 
SibeAunder XtaHieb, 6 Moo I A, 1. 

(8) See notes to s 92 prox (S) /«orl. 

(9) See s 94 t^sl. Share \ ll’ilson, 
S Scott N R. 59S 1037 

(10) X/ussumal Bhugbutfi x ChosrJAry 
Skolanath. 21 I A 256 (1875), Shore T. 
It than supra 
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to comey as beneficial owner, (being then under the belief that he ivas bene 
ficjallj entitled) and not as *in executor, it was held by the Pnvy Council that 
the plain legal interpretation of a document Lould not be affected by specuhtion 
as to what particular rights were present m the mind of a part), and that m 
the circumstances he had come) ed as executor (1) There may, howei er bean 
ambiguity whiLh ogam may be either patent or latent In the case of a patent 
ambiguity, no extrinsic oideme in explanation of the instrument will be 
admissible (section 93, po*0 (2) If on the other hand, there be a latent 
ambiguit\ cxtnnsic evidence be admissible (sections 93 — 97, poi') (3) 
IVhen extrinsic evidence is thus admissible in explanation of latent ambiguities 
all forms of e\idence including declarations of intention by the author of the 
instrument(l), will be receivable 

So the conduct and acts of, and course of dealing between, the parties will 
be admissible in aid of the interpretation of documents the meaning of which is 
doubtful (5) It was held by the Pnv\ Council that though a power of attorney 
did not exprcsslv authonxe certain transactions, the authority was implied bj 
the nature of the business with which the attorney was entrusted (6) And 
in another it was held by the Pnvy Council that nil the facts and circitm«tance3 
taken m conjunction with the statements in a document showed that it was 
not part of a fdc family arrangement (7) In the case of Purmnandas 
Jec( avdasiS) the admissibility of this form of evndence was observed 
upon as follows The authonties in favour of interpreting the le9«e by 
the acts of the parties arc summed up in Bioom’s Legal Maxims (3rd 
edition, 008), under the title " Cont^mporaiiea exposUioesi optima et/oriissima 
i/i Itge The rule is that ambiguous words may be properly construed by the 
aid of the acts of the parties See Doc d Pearson v 7?i6s(9), per Tiadal, C J , 
and C/(flpwaii V iJ(uci(I0) per Park, J The wide't effect given to the acts of 
parties as assisting the interpretation of written instruments is in the case of 
ancient grants and charters, sj^ecially in determining what passed thereunder, 


(1) Dijrai Xopam v fara Simdary 
Datce P C 42 C 56 (1915) see Pam 
Sundary Dcucc v Oi/rat Nat-aii S7 C 
J62 

(2) See 8 9? foi/ 

Sec 88 95 — 07 f'on 

(4) See lb fast 

(5) In re Pi rnianandas Jeeuondaf 7 B 
109 116 (1882) Mahan Call v Urno 
foorna Dossce 9 W R 566 569 (1868) 
[evidence as to the mode in which the 
parties 1 ad dealt with the property in 
dispute] Babaa Pa itbuddun v Ranee 
Kunouar \V R 1864 Art X 22 24 
[evidence of 'ubsequent deilings between 
the parties] Babco Dhnnfut v Shetkh 
Jocular 8 W R 15-» 154 (1867) see 
s 8 ante p 145 and cases cited in note 
5 on that page and in Phipson Ev Sth 
Ed 580-581 but sec also Ford v Yates 
2 M & Gr 549 Loekett v Nielin EtcH 
30 Jafar Hiisen v Ranjit Singh 21 A 
4 (18^8) [in construing a mortgage deed 
the teVis of which are of a doubtful 
character the intention of the parties as 
deducible from tbeir conduct at the tune 
of execution and other conlemporaneons 
documents executed between them is to be 
looked at] In a case before the Privy 
Cornell in which the docoment was 
unamb kuous thjr. committee held that the 


legal effect of an unamb guous docimiMf 
such as that in suit could not be centroIJed 
or altered by evidence of the subsequent 
conduct of the parties BaJhrisIcn Jor v 
Pa 1 Aorain 30 C 738 (1903) and Fel 
sanji Sots v Shttt’urjx Bnrjorn Btaroocho 
P C (1912) 36 B 387 and for construe 
tion of a doubtful grant m favour of toe 
grantee see Higgins v Hobm Chander I 
C W N 809 

(6) Bank of Bengal v Ramanalhai 
Chetty F C 43 C 527 (1915) see Bryo > 
PoHis and Bryant v BanQiic dii Peifl 
A C 170 (1893) 

(7) Nrityainoni Dossee v in*''” 
Chandra Sen P C 43 C 660 (1916) 

(8) 7 C 109 116 (1882) 

(9) 8 Bing 178 181 [ Upon tne 

general and leading principle in sw 
cases we are to look to the words of '"e 
instrument and to the acts of the past 
to ascertain what their intention was i 
the words of the instrument be aitib guous 
we may call in aid the acts done under it 
as a clue to the intention of the parties j 

(JO) 4 Bing N C 187 195 [ The 

intention of the parties must be collect 
from the language of the instrument 
may be elucidated by the conduct tiey 

have pursued Morgan v Bissell 1 ’ 

735 Baxter v Brou n 2 W B1 973 J 
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a matter naturally bard to discover from the instrument itself after the lapse 
of many j ears Tiie case of U atcrpork \ J’e«nd(l) seems to be the one which 
goes furthest in this direction, m which the ivord village was held to 
include a mountain On the other hand the rule is plain that the acts of 
parties cannot be allowed to affect the construction of wntten instruments 
if that construction be m itself unambiguous , the cases of Moore v Fohy{2) 
and IgjuMen v alread> cited on the first point reserved are also autho 

nties on this point (4) Ihus where an anaent document is not ambiguous 
its interpretation cannot be affected bj evidence that the jiarties have for a 
long time acted as if they understood it otherwise (5) In a case in the Pnv\ 

Council It was said that contcmporanca expostUo as a guide to the inter 
pretation of a document is often dangerous and tliat great care must be taken 
in its apphcation (6) 

The English practice on this point la non much modified The modern rule 
allows circumstantial endence of intent in all cases of ambiguity, patent or 
latent, provided the former be not inherently incurable but confines direct 
declarations of intent strictly to egmvocations (7) 

The Indian Succession Act m Part XI contains similar provisions to some Tlie Indian 
of those in this Chapter, which it is declared (section 100) is not to be taken to Succession 
affect any of the provisions of the former Act relating to the construction of ^ 

I\Tlls(8}, and section 68 of that Act has now been incorporated in the Hindu 
Wills Act 

91 . When the terms of a contract, or of a grant(0) or of Evidence of 
any other disposition of property, ha\e been reduced to the form jonTracu, 
of a document, and in all cases in winch any matter is required 
by law to be reduced to the form of a document, no eMdence(lO) posmons**of 
shill be given in proof of terms of such contract, grant 
other disposition of property, or of such matter, (11) except the 

81S (1917) 

(9) In Somattwiafa Mndali \ Dura 
sam Mudalar 27 M 30 (1903) the ques 
lion was referred to wl ether the word 

grant in this section raeant a grant of 
property only or whether it refers to other 
grants also in which latter case it v>3S 
doabted whether the author ty to adopt 
set up in that case could he proted For 
meaning of grant in India where relating 
to property see Shashi Bl usan t/wro v 
Jioli Prasad .Singh P C 44 C 585 
(1917) (it has not the special and technt 
cal meaning ass gned to it in English Law) 

Sec Hart NarOian Stngh Deo \ Snrant 
Clalrovorli P C 37 C 723 (1910) 37 

I A 136 Durga Prasad i Braja Nalh 
Bhose P C 39 C 696 (1912) 39 I A, 

133 and for construction of grant see 
Secrelary of Stale \ i'nm ora Charza 40 
M 268 (1917) 

(10) Eiidence may howeier be taken 
where a Cnnunal Court finds that a con 
fes' on or other statement of an accused 
person has not been recorded in manner 
prescribed — See Act V of 1898 s 533 and 
fast 

(11) Where an unregistered lease is 
rejected exidcnce may be gi'en as to the 
relationship of landlord &. tenant Aogo 


(1) 7 H L Cal 684 

(.2) 6 \es 232 

(3) 9 Ves 325 and 7 Fast 237 

(4) In re Pinzatazdas lee andas 7 

B 109 116 (188'’) So in Balks! i Das 
V Non Aoron 7 C W N 5 8 (1903) 
the Privy Counc 1 held that it would not 
be right to hold that the legal construction 
or legal effect of an unambiguous docu 
ment 1 ke the ekrarnat a irt that case 
could be controlled or altered by evidence 
of the subsequent conduct of the parties 
and that the case of Baboo Doorga v 
Mussamol Kundun I I A 55 (1873) 

was no authority for such a proposition 

(5) Kulada Prosad Deghorea \ Aali 
Das Naik 42 C 536 (1915) 

(6) Ragho] rao Sal rb v Lakshznazzrao 

Soheb P C 36 B 639 17 C L J 17 

(1913) 

(7) See PI ipson Sth Ed 5S0 SSI — 

Thayer p 424 Hawkins 2 Jur Soc Pap 
298 Colpois ' Colpois Jacob 451 & 

Theobald on Wills 7th edition (1908) 
p 123 and Jarman on Wills 6th edition 
p 516 

(8) See ss 93 — 104 post and for 
operation of Hindu Transfers and Bequests 
Act Madras Act T of 1914 see Mzithu 
s tamj '^jyor v Aafyaiii A nizial 40 M 


692 


DISPOSITIVE DOCUMENTS. 


[S. 91. 

document itself, or secondary evidcnt*e(l) of its contents in cases' 
in which secondary evidence is admissible under the provisions 
heroin-before contained. 

Exception 1. — When a public officer is required by law to 
be appointed in writing, and when it is shown that any particular 
person has acted as such officer, the writing by which he is 
appointed need not be proved. 

Exception 2. — AVilIa [admitted to probate in British India] (2) 
may be proved by the probate. 

Explanation 1.— This section applies equall}' to cases in 
which the contracts, grants or dispositions of property referred to 
are contained in one document, and to cases in which they are 
contained in more documents than one. (3) 

Explanation 2 — "WHicre there are more originals than one 
one original only need be proved. (4) 

Explanation 3. — The statement, in any document w’hatever, 
of a fact other than tlie facts referred to in this section, shall not 
preclude the admission of oral evidence as to the same fact.(6) 


lltuitrahons 

ta) If A contract be contawed jn several letters, all the letters in lihich it « contained 
must be proved 

{6) If a contract u contained m a bill of exchange, the bill of exchange must be 
proved (6) 

(e) If a bill of exchange is draun m a set of three, one only need bo proved 

(d) A contracts, in writm? with D. for tbe de'iierj of indigo upon certain terma The 
contract mentions the fact that Zt had paid vf the price of other indigo contracted for verbally 
on another occasion 

Oral evidence u oCered that no pvyraent was made for the other mdi^o 

The evidence is admissible 

(«) A gives B a receipt for money paid b\ B 

Oral evidence is offered of the iM-jmcnt The evidence ts admiwible 

Principle. — It is a cardinal rule of evidence, not one of technicality hut of 

•• 1 1 . I 4 . 1 1. wTittpn documents 

its (7) 
ace' of 
aatter 


V. Tukaram, 49 I C , 843 Again a docu 
ment ma} not be adm-issible to prove a 
transfer but may be used to show nature of 
possession, falren Varada Pilhi v Jeera 
fJalnaiiimaA 24 C W'. N 346 

(1) Uji.Nee Enlisham Ah v Jamtta 
Prasad 24 B\n L R 675 (1922) 
f21 These dtords in braclcets jn s 91 
Crcef/ion (2) \\efe substituted for the 
original words Ij^Act XVIII Of 1872, S 


(4 1 See must (c) 

(S) See llliisls (d) & (e) 

(61 This tflusirafion does not 
plainijff from resortins to hiS CrigTnsl c 
sideration in cases of unstamped ' 
ments in a suit on the consideration w 
there is an independent admission cl 
loan /Cris/inaji v Rajmal, 24 B, 360 
(1899) , 

(7; Diiiomoyi Dch v Roy Luchmifo'. 
7 1 A , 8, IS (1879). 


(3) See niusts (*) & (W 
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•wbict ‘ ‘ «t T » 1 

e> er 
or b} 

other e^^dence is excluded from being used either as a substitute for such instru- 
ments, or to contradict or alter them This is a matter both of principle and 
policy , of principle, because such instruments are in their nature and origin 
entitled to a much higher degree of credit than paiiA evidence of pohey, because 
it rrould be attended with great mischief, if those instruments upon which 
men’s rights depended were liable to be impeached by loose collateral evidence 
Where the terms of an agreement arc reduced to writing, the document itself, 
being constituted by the parties as the expositor of their intentions, is the only in 
strument of e\ndencc in respect of that agreement which the law will recognise, 
so long as it exists for the purpose of eiudence ”(1) The very ob]ect for which 
wnting IS used is to perpetuate the memory of what is wntten down and so to 
furmsh permanent proof of it Unless the rule required the production of the 
document, the benefit arising from a wntten record, of past transactions would 
be lost (2) See Introduction, ante and Notes, post. 

s S (' Document ' ] a 92 {Bxcluston of eoidenct of oral agree 

B 3 (“ menl) 

s. 63 (*' Secondary eturfewca ’ ) ss. 92 — 100 (AdmuaihUty of extrinsic ev% 

dence to affect documents ) 

ss 65, 08 {Cases «n wAieA secondary ettdence s 144 (Objertion to oral ettdenee as to 
IS admissible ) matters «n uriiing ) 

Steph. Dig , Art 90, pp 184, 18S . Taylor, Ev , §§ 398—427 . Be^t, Ev , § 223 , Eoscoe, 
N P Ev, 1—4 


COMMENTARY. 

The cases under the rule requinag the contents of a document to be proved Extrinsic 
by the document itself if its production be possible, may be arranged in three 
classes(31 the frst class containing all wntmgs, other than those contained to super- 
in the second and third classes, matenal to the issue, the existence or contents sede the 
of which ate disputed (1) This class is provided for by section 64, ante, which document, 
enacts that documents must be proved by pnmary evidence, except m the cases 
thereinafter mentioned (5) The second and thim classes are provided for by 
the pre'^ent section The second class contains those instruments which the 
parties themselves have put in writing , and the third, those instruments which 
the law requires to be m writing As to the cases m which secondary evidence 
may be given, see sections 65, 66, ante 

When it 13 stated that oral testimony cannot be substituted for any writing 
included m either of the three idasses abovementioncd, a tacit exception 
must, in England, perhaps be made in favour of the parol admissions of a party 
and of his acts amounting to admissions, both of winch spedes of evidence are 
always received as pnmary proof against him«u>1f, and those claiming under 
him, although they relate to the contents of a deed or other instrument which 
are directly in issue in the cause (6) On this point the Indian Evidence Act 
introduces a stneter rule, oral admissions of the contents of documents not being 
admissible as pnmary but only as secondary evidence (7) Written admissions 


(1) Starkie Ev , pp 648, 65S, cited la 
Kasheenalh Chalterjee v Chuniy Chum, 
5 W R 68 60 (1866) 

(2) Step Introd 17l 172, Step 

Dig, pp 184, 18S, Best, Ev. S 223 

(3) Taylor. Ev , S 398 
W, LE 


(4) Taylor, Ev, S 398 

(5) V ante, notes to s 64, and Taylor, 
Ev S 409 

(6) Taylor Ev, S! 410, 411 

(7) S 22, ante 

33 
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of the existence, condition or contents of a document, are admissible under 
cl (&), section 65, ante, \nthont notice, proof of loss or the like , but thej are 
only secondary and not pnmaiy evidence (1) A witness may, however give 
oral evidence of statements made by other persons about the contents of docu 
ments if such statements are in themselves relevant facts (2) As to the tahng 
of objection to the giving of evidence excluded bj this section, see section 144 
post 

Matters In the first place, oral proof cannot be substituted for the written evidence 

the^orm of contract, grant or other disposition of property, which the parties have 

a document put in wnting H 
by the as the ultimate fac 

KlrtiS “■‘'i “ “'1 “1 

ties therasenes as ^ 

agreement (3) In everj country certain negotiations almost invariably take 
place before a contract is reduceel to writing , and it is usual that the terms of 
the contract should, with more or less accuracy, be agreed on verballv before 
the written instrument embodying them is prepared But when a contract 
has once been put m wnting and signed by the parties, the wntten instrument 
contains, and is, the only evidence of the contract and the parties cannot give 
It the go by, and fall back upon the original verbal agreement (4) The wntten 
contract is not collateral, but is of the \ery essence of the transactionfo) ““d 
consequently in all proceedings civil or cnnunal, m which the issue depends m 

1 that 

> good 
r laud 
)f real 
ntiils 
must 

either produce it, or account for its absence fC) So, if a landlord were to bnag 
an action against a tenant for rent and non repair, and it should appear that 
the parties had agreed by parol that the tenant should hold the premi«a on 
the terms contained in a former lease between the landlord and the strangi*r a 


(1) S 65 cl (6) 

(2) S 144 pojt 

(3) Taylor Ev { 401 cited m ffetiarat$ 
Das V Bhtkhart Das 3 A 17 721 722 
0881) 

(4) Jivandas Keshavji v Framjt Nana 
that 7 Bom H C R. O C G 45 68 
(1870) Pcthi Reddi v Veh^Mdastvon 10 
M 94 97 95 (18S6) 

(5) See R v Castle JHorlcn 3 6 &. A 
590 per Abbott C J The principles on 
which a document is deemed part of the 
essence of any transaction and consequent 
ly the best or primary proof of it are 
thi a explained by Domat — The force 
of written proof consists la ibis men 
agree to preserve by writ ng the remem 
brance of past events of which they wish 
to create a memorial e tber with a view 
of laying down a rule for their own 
gu dance or m order to have in the 
instrument a lasting proof of the truth 
of what IS written Thus contracts are 
■written in order to preserve the memorial 
o! what the contracting parties have pres 
cribed for each other to do and to talce 


for themselves a fixed and immutable 
as to what has been agreed on So 
ments are written in order to preserve the 
remembrance of what the party who has 
right to dispose of his property has orM 
ed concerning it and thereby to 1*7 “OW 
a rule for the guidance of h s heir ao 
legatees On the same principle a« r 
duced into writing all sentences i, 

edicts ordinances and other matters wa 
either confer title or have the force 0 
law The writing preserves unehaagw 
the matters entrusted to it and express^ 
the intention of the parties by their o 
testimony The truth of written 
established by the acta themselves that » 
by the inspection of the originals 
Domat s Civ Law L. 3, Tit 6 5 2 
(6) Tailor Ev § 401 Brev^ ' 
Palmer 2 Esp 213 per Lord p 
Penn ^ Griffith 6 Bing-. S33 4 M K r 
299 S C Henry v M ojlVest^^f 
Ir Cir R 809 per Richard fe Thnnif^ 
V ^Barren 8 Ir Law R. 181 f?Mdge '> 
McCarthy 4 id 161 
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nonsttit would be directed unless this lease could be produced (1) Where it 
was alleged that an oral agreement to pay was made when a pro note was 
executed, it was held that the latter could alone supply evidence of the agree- 
ment, and «ince it was inadnussiblc through default in stamping no proof could 
be tendered (2) 

The same strictness in requiring the production of the wntten instrument 
has pre% ailed where the question at lasue ivas simplv what amoimt of rent was 
• actual party to whom a demise had 

it came into pos8ession(5) , and in an 
where it appeared that the work was 
commenced under an agreement in writing but the plamtiS s claim was for extra 
work, it has been several times held that, in the absence of positive proof that 
the work in question was entirely separate from that mcluded in that agree- 
ment, and was in fact done under a distinct order, the plaintiff was bound to 
produce the ongmal document, since it might furnish evidence not only that the 
items sought to be recovered were not included therein, but also of the rate of 
remuneration upon which the parties had agreed (6) On like principles where an 
auctioneer delivered to a bidder to whom lands were let by auction, a wntten 
paper signed by himself containing the terms of the lease, the landlord was held 
bound, in an action for use and occupation, to produce this paper duly stamped 
as a memorandum of an agreement (?) A deed of partition was executed among 
three brothers C, N d D, on the 19th March 1807, but was not registered It 
recited that, some vears previously to its date, a division of the family property 
with the exception of three houses, had been effected, and it purported to divide 
these houses among the brothers In a suit brought by C s widow for the re- 
covery of the house which fell to Cs share, it was held that, although the deed 
did not exclude secondary evidence of the partition of the family property pre 
uowly divided yet it affected to dispose of the three houses by way of parti- 
tion made on the dav of its execution and, therefore, secondary evidence of its 
contents was inadmissible by the terms of the present section (8) Oral evidence 
of the fact of partition is admissible even when the deed embodying the terms 
of the partition is inadmissible in default of registration (9) 

The fact that in cases of this kind, the writing is in the possession of the 
adverse patty, does not change its character , it is still the primary evidence of 
the contract and its absence must be accounted for by notice to the other party 
to produce it or in some other legal mode, before secondary evidence of ita 
contents can be received (10) 


(1) Id Turner v Poucr 7 D & C 
625 M & M 131 S C 

(2) Canga Ram v /Jmjr Chand 66 P 
R (190!) and see Asimol Singh v 
Kaluant Singh 71 P R (1906) 

(3) lb 9 402 R V Merthyr 7"»rfvi/ 1 
B & Ad 29 Augustine v Challts 1 Ex 
R 280 where Alderson B obser>ed 

‘ You may pro\e by parol the relation of 
landlord and tenant but without the lease 
you cannot tell whether any rent was due ’ 
See as to this Nago v Tukaram 49 I C 
843 

(4) Ib R % Rattden 8 B & C 703, 
3 hf 8. R, 426, S C. 

(5) Ib Doe \ Hartci, 8 Bing, 239, 
1 M 8. Sc. 374 S C 

(6) Tajlor E\ i 401 Vincent \ Cele, 
M i M 257 fer Lord Tenterden 3 C. 
& P, 481 S C, Burton v Cormsh, I 


Dowl & L 585 , 12 M WW 426 S C. 5 
Jones V Hottell 4 Dowl 176, Holbara v 
Stephens S Jur 71 Bail C per Williams 
J Parton v Cole, 6 Jur 370 Bail C , 
per Patteson J see Reid v Batte, M ti 
M, 413, and Edit t Ktngsford 14 Com 
B 759 

(7) tb Ramsboltom v Morley 2 M i 
Se! 445 See Ramsboltom v Tunbridge, 
ifr 434 See also Hatckins v tVarre 3 
B & C. 697, where Abbott C J draws 
the distinction between papers signed by 
the parties or their agent and those which 
are unsigned 

(8) Aach«6ai6in Gulabchand v hruhna 
boikom Babaji 2 B 635 (1877) 

<9) Chhotat i^ditrom v Bat dfahahore, 
41 B, 466 (1917) 

(10) Taylor. Ct . 5 404 
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It has been lidd, however, both m Engldad(l) and m this country(2) tliat 
jf a plamtiS can estabhsh a jinmA facie case without betraying the existence of 
a written contract relating to the subject matter of the action, he cannot be pre 
eluded from recovenng by the defendant subsequently giving evidence that the 
agreement was reduced into writing , but the defendant, if he means to rely on a 
written contract, must produce it as part of his evidence, and in the event of its 
turning out to be unstamped or insufficiently stamped, he must pay the duty and 
penalty (3) In practice what usually happens is that so soon as the plaintiff 
begins to give parol evidence of an agreement which the defendant knows to 
be in wnting, objection is taken by the defendant and the plaintifi is forced 
by the Judge to produce the agreement under penalty of having the parol en 
dence excluded (4) When the plaintiff's case has been closed the defendant is 
not to get nd of it hy suggesting the existence of a writing which he is unalle 
legally to produce, and on the subject of which he might have cro«s exanuned 
the plaintiff s witnesses In the case last cited, the facts were as follows — 
The plamtiffa alleged that in 1866 the defendant’s father had let land to their 
predecessor in title m perpetuity on fazendarx tenure for bmlding purposes 
subject to a certain rent Thev complained that the defendant sought to eject 
them and they prayed for a declaration that they were entitled to the land in 
perpetuity sub ’ ' ’ t l \ ~ 

held that they 
be ordered to 
jilaintiffs mad< 

there was any agreement of lease Before the case had concluded, however, 
a document was produced which was said to be a counterpart of the eneement 
of letting made in 1866 It was not registered, and was, therefore, inaamiasible 
m evidence It was not tendered, but it was shown to the defendant m cross 
examination, and he denied that it was a genmne document In this case it 
was held that, as the document was not referred to m the plaint, wntten state 
raent or issues, and was not before the Court, the evidence should be looked 
at to ascertain, the terms of the tenancy by which the plaintiffs and their pre 
decessors in title held the property (5) It hae been held by a Full Bench oi 
the Madras High Court that an agreement to execute a sub lease and have it 
registered at a future date affects immovable property as a lease within the 
meaning of section 3 of the Indian Registration Act (III of 1877) and cannot 
if unregistered be received in evidence of the transaction (6) 

Moreover, where the wntten commumcation or agreement between the 
parties is collateral to the question m issue, it need not be produced Thus i 
during an employment under a wntten contract, a verbal order is given lor 
separate work, the workman can perhaps recover bom his employer the pnM o 
tlus work, without producing the onginal agreement provided he can show 
distinctly that the items for which be seeks remuneration were not inclucls 
therem , as, for mstance, if it clearly appears, that whilst certain work was i 
progress in the inside of a house under a wntten agreement, a verbal order wa 


(l) Ta>lor Ev 5 404 Reed \ Deere 
7 B & C 261 Stevens ▼ Ptnney 8 
Taunt 327 Fxelder v Ray 6 Bing 332 
R V The Inhabitants of Padslow 4 B 
\& Ad 208 Marston v Dean 7 C & P 
Magnay v Kn ght 1 Man & Gr 944 
foiloned in the case cited in next note 
(.2)^Yeshwadabai v Ramchandra Tuka 
ram 66 74 (1893) 

(3^ And this even though a notice to 
produce tafc, document has been served on 


ft., rtonll T.yIot Ev ! 
there cited 

(4) Taylor Ev S 404 . 

(5) Yeshtvadabat v RamehanJra 
ram 18 B 66 74 (1893) 

(6) Naryenan Chetty v Muthiah Sert 

F B 35 M 63 (1912) distin^ *1' “5 
Ra,a Fenkatagiri v bforyaM Redd 
M 456 (1894) and overrul ng Kerdu 
Srinivasa Charyulu v Golhumukkala ye 
kalaroi 17 M L J 218 
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given to execute some alterations or improvements on the outside (1) So also the 
fact of the existence of a particuhr relationship ma> be shown by parol evidence, 
though the terms which govern such relationship appear to be in writing The 
•section only excludes other evidence of the terms of the document Thus, if 
the fact of the occupation of land is alone in lesoe, without respect to the terms 
of the tenancy, this fact may be proved by any competent parol evidence, such 
as payment of rent, or the testimony of a xntness who has seen the tenant 
*’ ’ was under an agreement 

er wntten rules, but the 
ed not produce these rules 

in an action of trespass under a plea denying his possession, because such plea 
onlv renders it necessary for the plaintiff to prove the extent of the tenant’s 
term, which, having been agreed to by parol, does not depend upon the wntten 
rule (3) Where money is lent and a promissory note is given therefor, held 
per cuTtam that the creditor can sue for the money due as on the ongmal contract 
of loan if the promissory note can not be proved Per Pratt, J , If the promis- 
sory note is given at the time the loans were taken the presumption would 
ordunanly be that there was no cause of action independently of the note. 
This, however, is matter of evidence and if in any particular case there is a cause 
of action on the loan independently of the promissory note the plaintiff can 
sue on the original contract (4) The fact of partnership may be proved by parol 
e\’ideDCe of the acts of the parties without producing the deed(5), and the fact 
of partition though the partition deed ‘ ” ' ' ' < < '« 

And the fact that a party has agree* 
established by oral testimony, though 
commission £La%e been reduced into 

case it was held that there is notlung tu mis seciiun lo uepari iroiu me tuie 
of Engbsh Law that m an action on a wntten contract oral evidence is admis- 
sible to show that the party liable on tbe contract contracted for bimself and 
' ' * . I lartners are bablc to be sued on the 

n in it (8) In a case in the Calcutta 
', which was inadmissible because 
unregistered there was evidence that the defendant who was acknowledged to 
be m possession of < jj, 

that such evidence landlord and 

tenant existed (apar was as speci- 

ffed(9). And in another case m tbe same High Court it was held that where 
the ternM of a contract for payment of interest were reduced to writing and 
such wnting was excluded from evidence by section lOB of the Court of Wards 


(1) Taylor Ev i 405 Reid v Batie 
M & M 413 per Lord Tenterden com 
mented on by Patteson J m Parton v 
Co e 6 Jur 370 Bail C See Vtneent v 
Cote M & M , 257 and eases cited in 
Taylor Ev § 402. n (i) 

(2) Kedar Noth v Shurfoonnusa Btbee, 
24 \V R 425 (1875) , R v Holy Tnmty, 
Hull, 7 D & C 611 1 M & R, 444, a c. 
Doe V Haney. 8 Bing, 239, 242, 1 M 
&. Sc 274 s c , Spiers v IPtlliam, 4 
Cranch 398 Dennel \ Cracker, 8 Greenl.. 
239 244 See however, the observations 
of Best C J , on the ease of N v Hoty 
Trinili m Strother y Barr, 5 Ding, 158, 
159 , see also Tujttam v Knonles, 13 Com 
B 222 , Taylor, Ev S 405 , i'aroda Pillai 
V Jeevarainommal, 24 C W N , 346 

(3) Taylor, Ev, S 405, Hey v. Aloer- 


house, 66 Bisg N C , 652 , 8 c , 8 Scott, 
156 

(4) Jifnuny Kyt v ilfa ita Cate 54 I 
C. 84 F B , s c 12 Bur L T. 137 

(5) Alderson v Ctay, 1 Stark R 405 
per Lord Elleuborough 

(6) Chhotal Aditram v Bai Afahakore, 
41 B 466 (1917) 

(7) nhilefield > Bland, 16 M & W, 
283 See Explanation (3), post 

(8) k enkalasubbiah Clietty v Co^tnda- 
rajulu Hatdit (190S), 31 M, 45 Ref to 
in Ebrahtmbhoy v Alamoojt, 45 B., 1242 
(1921). s c 23 Bom L. R.. 767 

(9) ^mir All \ Aykup Ah, 19 C L J , 
428 (1913) Jenkins, CL J„ and Mukheryee, 
J following Banku Bchary CkruUan v. 
No/ Chandra Pal. 14 C. W N , 141 (1909). 
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Act, oral evidence was inadmissible to prove the terms of the contract but was 
admissible to show that the contract had been reduced to writing (1) 

Parol evidence will be admissible when the writing only amounted either 
to mere unaccepted proposals or to minutes capable of conveying no definite 
information to the Court, and could not by any sensible rule of tnterjiretatwn, 
be construed as memoranda, tpAtcA (he farties themsehes intended to operate as 
ft eudence of their seieral agreements (2) Section 91 refers to cases where the 
contract has, by the intention of the parties, been reduced to writing (3) 

So where at the time of letting some premises to the defendant, the plain- 
tiff bad read the terms, from pencil minutes, and the defendant had acquiesced 
in these terms, but had not signed the miiiutcs(4) and where, upon a like occasion 
a memorandum of agreement was drawn up by the landlord s bailiff, the terras 
of which were read over, and assented to, bj the tenant, who agreed to bring 
suretj and agn the agreement on a future day, but omitted to do so(5) , and 
where in order to avoid mMakcs the terms upon which a house was let, were 
It the time of letting reduced to writing by the lessor’s agent, and signed by 
the wife of the lessee, in order to bind him , but the lessee himself was not pre 
sent, and did not appear to have constituted the wife as his agent, or to have 
rccogmzed her act furtjier than by entering upon and occupying the prenuses(6) 
and where lands were let by auction, and a written paper was debiered to the 
bidder by the auctioneer concerning the terms of the letting, but this paper was 
neier signed either bj the auctioneer or by the parties{7) , and where, on the 
occasion of hiring a servant the master and servant went to the chief constable i 
clerk, who, m their presence and b) their direction, took down in wntine the 
terms of the hiring but neither party signed the paper, nor did it appear to we 
been read to them(8) , and where the document in question was not a promis 
sory note or bond or acknowledgment of debt but appeared to be nothing more 
than ft mere memorandum or note drawn up between the partic'* as to a trans 
action which had just been settled between them(9) , m all these instances the 
Court held that parol evidence was admissible upon the grounds abovementioned 
And it has been held that since the considerat ' j « - mm 

the terms of such contract, in proof of whic 
endence can be gn en, this section does not 

consideration, and that a landlord may prove the improvements in considers 
iion of which an enhanced rent was agreed on (10) 

On the same principle it has frequently been held that, where the action 
IS not directly upon the agreement or non performance of its terms, hut is in 
tort for its conversion or detention or negligent loss, the plaintiff may give parol 
evidence desenptue of its identity, without giving notice to the defendant to 


(1) Ram Bahadur \ Dusurt Ram 17 

C L J 399 C1913) 

(2) Taylor S 406 

f3) Balbhadar Prasad v Maharajah of 

Bella 9 A 351, 356 (1887) Jamna Da^s 
V Snnath Roy, 17 C 177 See cas«s 
cited in note to s 92 post 

(4) Taylor Ev § 406 , TrewhitI v Lam 
berl 10 A & E 407 sc 3 P D 676. 
See Drant v Brown, 3 B &. C 665 .sc., 
5 D & R., 582 and Belhell v Blencowe, 
3 M & Gr, 119, where the Court he'd 
that written proposals made pending a 
negotiation for a tenancy might be ad 
mltted without a stamp as proiing one stfp 
in the evidence 'of the contract 

(5) Ib Doe V Cartwright 3 B & C 

326 see Haikius v IVarre 3 B & C, 
690 s c S D 512 


(6) lb R. c St Martin, Leicester, 2 
A & E 210 sc 4 N & M 202 

(7) Taylor Ev § 406 Remsbottom v 

Tunbndge M & Sel 434 See Ramf 
bottom \ Mortci 2 W & Sel 445. Citrt 
Taylor Ev 402 ,,, 

(S) R ^ iPramble 2 A & E . 5H 
See for other instances Ingram v Le^ 
Camp 521, Dalison v Stark 4 fcsP. 
163 U'lhon ' Bowie 1 C. S ® ,,, 

(9) Vdib Upadhia v Bhawandm 1 

L J, 483 (1904) , 

(10) Probat Chandra Gangapadhja ' 

Ckirag Ah (1906). 33 C. 607 
Chandra V Chirag Ah 11 C W ' 

distinguished in Idityam Iyer v A 
Knshna Iyer, 38 M 514 (1915) 

to vary consideration in sale deed maa i 
sible) 
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produce the document it8elf(l) ; and even though the defendant be vnlhng to 
produce it without notice, the plamtiff is not hound to put it in, but may leave 
bis adversary to do so, if he think fit, as part of his case (2) For, as has been 
oh-^rved for the purpose of identification, no distinction can be drawn between 
written instruments and other articles, between trover for a promissory note 
and trover for a wagon and horses (3) 

The same rule prevails m cnmmal cases , and, therefore, if a person be 
indicted for stealing a bill or other wntten instrument, its identity may be 
proved bv parol evidence, though notice to produce it has been served on the 
pnsoner or lus agent (4) If, however, the indictment be for forgery, and the 
forged instrument be in the hands of the pnsoner, the prosecutor must serve 
him or his solicitor with a notice to produce it, before he can offer secondary 
esudence of its contents (D) 

The next class of cases in which oral evidence cannot be substituted for the ^tatters 
wntmg are those m which there exists any tnstrument which the lau requires to be^ 

be tn irntwg The law ha\ing required that the evidence of the transaction reduced to 
should be in wntine, no other proof can be substituted for that so long as the 'he form of 
wntins, which is the best evidence, exists (6) The words m this section “ in “ * 

aU cases tn \ehich any viallcr is required by fait to be reduced to the form of a docu 
inent ” indicate this class, some of the chief instances of which in India 
aie(7) — In judicial proceedings the judgments and decrees m civil ca5es(8) , 
judgments and final orders m cnmmal Courts(9) , the depositions of witnesses 
m civil cases(lO) • and m cnmmal tnals, depr>sition«,(ll) coDfessions(12) and 
csaounations of accused persons (13) The case of an informal deposition has not 
been speciallj provided for (14) The Code of Cnmmal Procedure, however, 
has expressly provnded for the taking of oral evidence of statements made by 
accused persons when the writing is informal It provndes that, if any Court 
before which a confesMon or other statement of an accused person recorded, 
or purporting to be recorded under section 164 or section 361 of the Cnmmal 
Procedure Code, is tendered in evidence or has been received m evidence, • 

finds that any of the provisions of either of such sections have not been 
complied with by the Jfagistratc recording the statement, it shall take evidence 
that such person dul) made the statement recorded , and notwithstanding 
anvthmg contained in section 91 of the Evidence Act, such statement 
shall he admitted, if the error has not injured the accused as to his defence 
on the merits (15) These provisions apply to Courts of Appeal, Reference and 
Revasion Section 633 of the Criminal Procedure Code modifies, therefore, 
as regards confessions, section 91 of this Vet It does not however, apply 
when no attempt at all has been made to conform to the provisions of sections 


(l' Scott V lonct 4 Taunt 865 lio^^ 

V Hall 4 East 274 Bucher v Jorraf, 
3 B & P 143 Red v Gamble 10 A & 
Ev, 597, Ross v Bruce, 1 Day, 100 The 
People V Holbrook, 13 Johns 90, At Lean 

V Herlsog 6 Serg &. R 154 These eases 
overrule Croun v Abrahams 1 Esp , 50 

(2) IVhtlehead v Scott, 1 M Sc Rob 2 
per Lord Tenterden 

(3) Jolly \ Taylor 1 Camp 143 per 
Sir J Manslield 

(4) R \ 1 Lea 294 297 n a 

300 n a 

(5) R \ Haworth, A C & P 254, per 
Parke J R y Filssimons I R, 4 C L 
1 See Tajlor, Ev } 408 

(6) Ta>lor. Ev . I 399 

(7) See Field Ev , 6th Ed, 262 263 

(8) Civ Pr Code (2nd Ed ) O W 


rr 4—6 pp 854 — SaS, O XLI, r 3r, 
p 1311 

(9) Cr Pr Code ss 367, 434 411, 

See V /? 5 C. W N, 670 (1901), 

post s c. 28 C, 689 

(10) Woodroffe L Amir Alls Civ Pr 
Code O XVIII rr 5—14, 2nd Ed^ 
pp 844 — 847 

(11) Cr Pr Code, ss 304 — 362 

(12) Ib s 364 See Legal Pemem 
brancer v Lalil Uofton Singh Roy 49 C., 
167 (1922) 

(13) Ib. s 364 

(14) Field, Ev 6th Ed . 363 , see Taylor. 
Ev S 400 

(15) AetVof 1S98 Cr Pr Code, s 533 
See first paragraph of no es to ss 24, 33, 
enie cf R v Reed 1 M i. M . 403 . R. 
\ Christopher, 2 C & K 994 
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164 and 364 of the Code(l), and though it was doubtful whether, under the Code 
of 1882, it contemplated or provided for cases in which there had been not 
merely an omission to comply with the law, but an infraction of it, yet under 
the present section, as amended by the Code of 1898, it seems that omission 
to comply with any of the piovisiona of section 164 or section 364 would be 
remediable (2) If a document framed under section 164 of the Cnminal Proce 
dure Code is inadmissible owing to a non compliance with the provisions of the 
law, the Court must proceed under section 633, if the defects are curable by the 
provisions of that section If they are not so cured the document recording the 
confession is inadmissible and no other proof of the confession can be 
given (3) When a confession is inadmissible under the provisions of the 
Cnminal Procedure Code, oral evidence to prove that such a confession was 
made or what the terms of that confession were, is also inadmissible by virtue of 
the terms of this section (4) No similar provision is contained in the Codes of 
Cnminal or Civil Procedure for the rectification of informally recorded depositions 
of untnesscs It is clear that when depositions are required by law to be recorded 
in wnting no evidence may be given of the statements of the ivitnesses other 
than their recorded depositions or secondary evidence of the contents of deposi 
tions where “econclarv evidence is admissible It is further submitted that 
if depositions are informally recorded they are not admissible in evidence if 
excluded by the terms of this section But it has been held in the UadrM 
High Court that if a deposition irregularly taken has been admitted 
witness to be correct and signed b> him it mav be used against him, though he 
will not be estopped from proving that the record was m fact incorrect (5) A 
failure to comply with the provisions of sections 182, 183 of Act X of 1877 
(Civil rrocedure)(6), m a judicial proceeding has been held to be an 
informality which rendered the deposition of an accused inadmissible in 
on a charge of giving false evidence based on such deposition and under the 
present section no other evidence of such deposition was admissible (7) 
where the law either does not require the statements of witnesses to be 
to wnting(8), or merely requires the substance of the evidence of witnesses(9), 
or of witnesses and parties called as witnesses to be recorded > m the “ 
these cases oral evidence of such statements would be clearly admissible m 
also upon principle in the second case, of such statements as had not been 
recorded, such evidence not being in either case excluded by the terms of tne 
present section (10) Section ICl of the Code of Criimual Procedure does no 
make it obbgatory upon a pohee officer to reduce to writing any statemen s 
made to him dunng an investigation Neither that section nor 
of this Act renders oral evidence of such statements inadmissible (11) I* 
been held in a recent case m the Madras High Court that while under sectio 


{!);?% I tram 9 M 224 (1886) 
R V Raghu 23 B 221 228 (1898) 

(2) Jat Naraion \ R \7 C 862 871 
(1890), doubted in Lalehand \ R 18 C 
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ram Babaji 21 B 495 (1896) R v 
Ragou 23 B 221 225 (1898) In which 
It was said there wds no ground for a 
nice distinction between omissioRS to eoia 
ply with the law and infractions of it 

(3) /at //arayan y R 17 C 868 

(4) R V Rat Raton 10 Bom H C 
R 166 (1873) R v Sbwya 1 B 219 
(1876) R V ytram 9 M 224 (1886) 

(5) Baffra v R (1910) 34 M 141 

(6) Now Order XVIII rr 5 and 6 

(7) R V Mayadeb Gossamt 6 C 762 
(1881) and tee R v Mungul Das 23 W 


R Cr 28 (1875) and Han Cl ar» S nsh 
V R (1900) 4 C W N 249 but th| 
failure of the Civil Court in a 
perjury to make a roeBiorandum o 
evidence of the accused when 
before It does not vitiate the 
if the evidence itself was duly . 

in the language in which it was de!>«« 
m such Court In the matter of Beha 
Loll 9 \V R . Cr 68 (1868) 

(8) Cr Pr Code s 263 

(9) /b ss 264 355 

(10) See ante first para of note* 

33 and see cases cited m Taylor Ev « 

. V 11 

(11) R V Vtamehand Kafurchantl 
Bom H C R 120 (1874) 
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162 of the Cnnunal Procedure- Code the wntten record of a statement made 
to a pohce officer in the course of an investigation is inadmissible, the section 
does not exclude oral evidence of such statement, whether the statement had 
’ ’ ' ’ m of 

ara 

the 

heir 

terms (2) And the question of the admissibility of search lists has been discussed 
m scAcral recent cases , and it has been heJd that search lists being merely 
dedaratvcms not on. oath recording facts •which must he proved in Court are 
not aftected by this section (3) it has been held that even if the narrative 

of an extrinsic fai-t must by law be reduced to wntii^ it may still he proved 
bj oral evidence (4) Previous convntion should having regard to the provi 
sions of section 91 of the Evidence Act and section 511 of the Code of Criminal 
Procedure be proved by copies of judgments or extracts from judgments or 
by any other documentary evidence of the fact of such previous convictions (5) 
■\\ here there is a document it may be inadmissible for want of registration 
notwithstanding that its execution has been admitted (6) 

Acknowledgments extending the period of limitation must be made m 
iN-nting signed by the paitv against whom the property or nght is claimed or 
by some person through whom he derives title or liability (7) When the 



evidence is made out (9) It has been held by the Privy Council that an 
acknowledgment of liability only extends the period of limitation and does 
not confer title and is not a * thing done ’ within the meaning of section 6 
of the General Clauses Consolidation Act with reference to section 2 of the 
Limitation Act of 1877 (10) In this case it was also held that the Limitation 
Act applicable to an acknowledgment is the act in force when the suit is 
instituted The Allahabad High Court has held that section 31 of the present 
I mutation Act (IX of 1908) is not to be construed as reviving rights already 
barred under the Limitation Act of 1871 and refers only to Act XV of 1877 (11) 
An acknowledgment may he to another person not a creditor, under section 


(1) Mull ul.i marasuamt Ptllat v Ktttg 
Emperor 35 M 397 (1912) reversing R 

V NUfeimlB Set 

Fantmfra Nalh Banerjee v R 36 C 281 
(1908) H peror V Han naraddt 39 B 58 
(1915) 

(2) Cotirtdas Nomamdra v 72 A C 
(1909) 36 C 665 

(3) Solai Nak y R F B (J910> 34 

M 349 P«6Jtc Prosecutor v Sarabu 
Channaia (1909) 33 M 413 Elamalhatt 

V R (1910) 33 M 416 

(4) Solat Nak v R (supra) 

(5) Yasn y R SC W N 670 
(1901) sc 28 C, 689 

(6) fl ssesstar Lai v Musi Bhiirt 1 
Lahore 436 

(7) On the subject of such aeknowledg 
ment see Sanitshuar Mahanta V Lakft 
kanta Mahanta (1908) 35 C 8l3 (when 
a debtor can write an cndorsemeril merely 
signed by him is not enough) Pomi Lai 
Sahu y RosI an Dubey 13 C W N 107 


(effect of part payment apneanng in hand 
writing of mortgagor) Dkaram Das v 
Dtm 19 N (.swb 

part payment must appear in debtor s 
handwriting) Jugal Kuhore v Pakhr 
ud dt t (1907) 29 A 90 (the person 
making an acknowledgment need not have 
an interest at that time) and Gobtnd Doss 
V SuriH Das (1908) 30 A 268 (such 

admowledgment must contain an express 
promise to pay) Som Ran v Kanhatia 
Lai 35 A 227 (1913) 

(8) Act IX of 1903 s 19 (Lim talion) 

(9) Skambtt AotA v Ram Cl ondra 12 
C 267 (IMS) IPajibun y Kad r Buksh 
13 C 292 (1886) Chathu v f'lrorajxin 
15 M 491 (1892) contra Zxulnissa SaXeh 
\ Voh Rounder 12 B 268 (1887) 

(10) Soni Pom X AonAoiyo LaJ P C, 

35 A 227 (1913) 17 a L J- 48S 

(11) Joi SiMpA Prasad v Surja Singh 
35 A 167 (2913) lesudera MudaJiar v 
^nnivara Ptilat P C. 30 M 426 (1907) 
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164 and 364 of the Code(l), and thoagh it was doubtful whether, under the Code 
of 1882, it contemplated or provided for cases in which there had beea not 
merely an omission to comply with the law, but an infraction of it yet under 
the present section, as amended by the Code of 1898, it seems that omission 
to Comply with any of the provisions of section 164 or section 361 would he 
remediable (2) If a document framed under section 164 of the Criminal Proce- 
dure Code is inadmissible owing to a non compliance with the provisions of the 
law, the Court must proceed under section 533, if the defects are curable by the 
provisions of that section If they are not so cured the document recording the 
confession is inadmissible and no other proof of the confession can he 
given (3) W hen a confession is inadmissible under the provisions of tie 
tominal Procedure Code, ora! evidence to prove that such a confession was 
made or what the terms of that confession were is also inadmissible by virtue of 
the terms of this section (4) No similar provision is contained in the Codes of 
Criminal or Civil Procedure for the rectification of informally recorded depositions 
of mtnesses It is clear that when depositions are reijuired by law to be recorded 
in wnting no evidence may be given of the statements of the witnesses other 
than their recorded depositions or secondary evidence of the contents of depos 
tions where «econdary evidence is admis:>ible It is further submitted that 
if depositions are informally recorded they are not admissible in eviden« » 
ezcluded by the terms of this section But it has been held in the lladra 
High Court that if a deposition irregularly taken has been admitted by the 
witness to be correct and signed by him it mav be used against him though he 
will not be estopped from proving that the record was in fact incorrect [J>) " 
failure to comply inth the provisions of sections 182, 183 of Act X of Ion 
(Civil Procedure)(6), la a judicial proceeding has been held to he 
informality which rendered the deposition of an accused inadmissible in 
on a charge of giving false evidence based on such deposition and under tte 
present section no other evidence of such deposition was admissible (7) h® 
where the law either does not require the statements of witnesses to be 
to wnting(8), or merely requires the substance of the evidence of A 

or of witnesses and parties called as witnesses to be recorded , m the tot c 
these cases oral evidence of such statements would be clearly admissible » 
also upon principle in the second case, of such statements as had not been 
recorded, such evidence not being in either case ezcluded by the ternM of * 
present section (10) Section 161 of the Cfede of Criminal Procedure does fl 
make it obligatory upon a police ofificer to reduce to writing any statemen 
made to him dunng an investigation Neither that section nor 
of this Act renders oral evidence of such statements madmissiWe (II) 
been held in a recent case lu the Madras High Court that while under seen 


(1)1? V Ixram 9 M 224 (1886) 
J? V Ragfiu 23 B 221 228 (1898) 

(3) /at Naroian v R 17 C 862 871 
(1890) doubted in Lalchand v /? 18 C 
S49 (1891) dissented from m 7? t Vu 
ram Babaii 21 B 495 (1896) R v 
Ragou 23 B 221 225 (1898) in which 
It was said there was no ground for a 
nice distinction between omissions to com 
ply with the law and infractions of it. 

(3) /at Naraian v R 17 C 868 

(4) R V Rat Ratan 10 Bom H C 
R 166 (1873) 7? V S/tivya 1 B 219 
(1876) 7? V Ftrom 9 M 224 (1886) 

(5) Bogra v R (1910) 34 M 141 

(6) Now Order XVIII rr 5 and 6 

(7) 7? V Mayodeb Cossamt 6 C 762 
(1881) and see R v Mungul Das 23 W 


R Cr 28 (1875) and /for. a«rn 5 
k 7? (1900) 4 C \V N 249 but 
Failure of the Civil Court in a 
Bcrjury to make a memoranouffl o , 
svidence of the accused when 
jefore it does not vitiate the depos 
if the evidence itself was duly 
a the language in which it was del 
li such Court In the matter of Bela'f 
[.alt 9 W R Cr 68 (1868) 

(8) Cr Pr Code s 263 

(9) lb ss 264 355 , 

(10) See ante first para of notes t 

3 and «e cases cited m Taylor Ev « 

16 t j il 

fll) 7? V Utameland hofircltana 

ora H C R 120 (1874) 
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162 o£ tile Cnminal Procedure Code the written record o{ a statement made 
to a police officer in the course oi an investigation is inadmissible the section 
does not exclude oral evidence of such statement whether the statement had 

’ ’ ' ’ tition of 

declara 
d to the 

form ot a document under this section so as to exclude oral evidence of their 
terms (2) And the question of the admissibility of search hsts has been discussed 
in several recent cases , and it has been held that search lists being merely 
declarations not on oath recording iiuA;s which most he prOTei in Court are 
not affected by this section (3) Also it has been held that even if the narrative 
of an extnnaic fact must by law be reduced to wntmg it may still be proved 
by oral endence (1) Previous conviction should having regard to the provi 
sions of section 91 of the Evidence Act and section 511 of the Code of Cnminal 
Proredure be proied by copies of judgments or extracts from judgments or 
by any othei documentary evidence of the fact of such previous convictions (5) 
■W here there is a document it may be inadmissible for want of registration 
notwithstanding that its execution has been admitted (6) 

Acknowledgments extending the period of liimtation must be made in 
wntmg signed by the partv against whom the propertv or right is claimed or 
by some person through whom he denves title or habihty (7) When the 

'i'( , ^ . I \ 

1 I • ' I ' 

evidence is made out (9) It has been held by the Pnvy Council that an 
acknowledgment of babiUty only extends the period of bmitatioa and does 
not confer title and is not a tlung done ’ within the ineamng of section 6 
of the General Clauses Consolidation Act with reference to section 2 of the 
Lumtation Act of 1877 (10) In this case it wa» also held that the Limitation 
Act apphcahle to an acknowledgment is the act in force when the suit is 
instituted The Allahabad jLgh Court has held that section 31 of the present 
I imitation Act (IX of 1908) is not to be construed as reviving rights already 
barred under the Limitation Act of 1871 and refers only to Act XV of 1877 (11) 
An acknowledgment may be to another person not a creditor, under section 


(IJ Ml Ih l/t It arasuami PiUa* v King 
Emperor 35 M 397 C19121 reversing R 

V mikania 15 M 247 (1912) See 

Fantnrfra Waffc Bonerjte v N 36 C 281 
(1908) Btnperor \ Hannaradd* 39 B 58 
(1915) 

(2) GoHrtdoi Namaettdra v R A C 
(1909) 36 C 665 

(3) Sola* Nak V R F B (1910) 34 

M 349 Publte Prosecutor v Sarabu 
Channaya (1909) 33 M 413 Elamathan 

V R (1910) 33 M 416 

(4) So!at Na k v R (supra) 

(5) Far n V i? 5 C W N 670 
(1901) sc 28 C, 689 

(6) Bissesstar Lot \ Musi Bltrt 1 
Labors 436 

(7) On the subject of such aehnowledg 
ment see Faniirhuar ^fohenta v Lakht 
kania Mahania (1908) 35 C 813 (when 
a debtor can Mnte an endorsement mereljr 
signed by him is not enough) Domi Lai 
Sahu V Rashan Dubey 13 C 'V N 107 


(effect of part payment apneanng in hand 
writing of mortgagor) ^hsram Das v 
Ganga Dev* (1907) 29 A 773 (such 
part payment must appear in debtor s 
bandwntng) Jugai Ksshore v Pahhr 
vd dm (1907) 29 A 90 (the person 
making an acknowledgment need not have 
an interest at that time) and Gobtnd Dass 
V Sur], Das (1908) 30 A 268 (such 

acknowledgment must contain an express 
promise to pay) Fom Ram v Kant ai^a 
Lai 35 A 227 (1913) 

(8) Act IX of 1908 s 19 (Limitation) 

(9) S! ambu Nath v Ram Chandra 12 
C 267 (1885) IVa/ibun v Kadxr Buksh, 
13 C 292 (1886) Chalhu v Vtraraian 
15 M 491 (1892) contsi Ziulntssa Saheb 
X Moti Ratendev 12 B 268 (1887) 

(10) SoHi Ram % Kanhaiya Lai P C , 
35 A 227 (1913). 17 C. L J 488 

(11) Jat Singh Prasad v Surja Singk 
35 A 167 (1913) J asudeva MudaJiar v 
^nnn«rs Filial P C 30 M , 426 (1907) 
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19 of the present Limitation Act, for instance m a deposition in Coiirf(l) 
and interest ’ in section 20 of that Act means the whole or part of the interest 
due (2) 

Agreements made withoot consideration(3) , contracts for reference to 
arbitration(4) mortgages when the principal money secured is R"! 100 or up- 
wards(5) , leases of immovable property from year to )ear or for any term 
exceeding one year or reserving a vearly rent must be m writing (6) The 
Statute of Frauds (29 Car II C 3) was introduced into India under the Charter 
of 1726 but waa formerly onl) m force in the Presidency Towns though it 
applied perhaps also to British bom subjects in the Mohi^l(7) , and li seems 
that within those towns it applied to European Bntish subjects onlv (3) But 
sections 1 — 14 17 of that Statute necessitating writing in certain cases have noff 
been repealed by the Indian Contract Act Gifts of immovable propert\(9) 
wnlls(lO) and trusts of inimo\abIe and (except m cases where the ownershipof 
the property is transferred to the trustee) of moiable property, must also be 
m wnting (11) 

first Exception is in accordance with the Enghsh rule on this point Due 
appointment may fairly be presumed from acting m an official capacity it 
being \er\ unbkcly that anj one would intrude himself into a public «ituat on 
which he was not authorized to fill , or that if he wished he would be allow’d to 
do so See p B55r ante 

W ills admitted to probate »« Dnltsh India mav be proved by the probate 
Upon proof of the will a copy thereof under the seal of the Court is issued and 
the original will IS retained This copy which is called the probate is secondary 
evidence but is made admissible bv the terms of this section The word? in 
itahcs were substituted for under the Indian Succession Act by the amend 
mg Act XVIII of 1872 It was held pnor to thi® Act and subsequent to the 
1 assing of Act XXI of 1870 (Hindu V\ ills) that the effect of the Hindu u 
Act which makes (among others) sections 180 and 212 of the Succes-ion 4ct 
(X of l8Go) appbcable to Hindus is to make the probate of the will of 
evidence of the contents of the will against all persons interested thereunder (12) 
The decision last cited turned upon the interpretation of the Acts abovemen 
tioned and was contrary to tbe rule previously followed according to 
probate of the will of a Hindu was evidence only so far as a decree of the Court 
eranting it would be namely between the parties and those pnv) to the suit 
in which the decree is mad" (13) In the case of probates granted otherwise 
than under the above A ' ' j * l but for 

the alteration made by t 

W ilia not admitt"d to p * 

admitted to probate m England or Ire'and, may be proved by the pmuiu? 
under the provisions of section 82 a ite or by any other m aus avaiUhle m 
England and Ireland and m this countiy by the terms of that s'ctioi Probate 


(1) Megh Raj \ Math ra Vas 3S A 
437 (1913) 

(2) Abd I A] ad s. Madhab B b 35 A 
378 (1913) 

(3) Act IX of 1872 (Contract) s 25 

(4) Ib s 28 Except on (2) 

(5) Act IV of 1882 (Transfer of 
Property) S 59 

(6) Ib s 107 Sarat Chandra D II \ 
Jadab CAanrfra Gosuam 44 C 214 
(1917) 

(7) M II a pita V IVctlem X Mad 
H C R 27 (J86'») 

(8) Borroda Ig V Cho nsoak Buxyram 
1 Ind Jur O S 71 (1862) 


Success on' 
le by Act 
ex sta in the 


(9) Act IV of 18S2 s 123 

(10) Act \ of 1855 (Ind an 
s SO extended to H ndus 
XXI of 18 0 An except on 
case of pr v leged w Us see s 53 » 
to charitable bequests v «6 * 1"^ 

(11) Act II of 183’ (Trusts) 5 » 

Das 8 B L R. 208 214 215 21? 22 

,, , n 

(13) Share D bee i BaMco DaS l 
L R O C 24 (1867) and see 
Jebah V Shbnath Challerjee 2 u ^ 
R O C J 1 (1866) 

(14) F eld Ev 6th Ed 265 
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or letters may, amongst other modes, be proved in England by production 
of the document itself when the seal will be judicially noticed, or by a certified 
or examined copy of the Act, Book or Besister (1) The original will can under 
no circumstances be admitted in England to prove title to personal estate(2) , 
though aliter when required merely to prove a declaration by the testitor or 
to construe the will Probate is not only conclusive proof against all persons 
of the contents of the will, but also of its validity and of the legal character 
conferred upon the executor (3) 

Further m the undermentioned case it has been held that the general rule 
in this section is subject to the exceptions laid down m sections 95 and 96, 
post (4) 

See Illushatwns (a) and (f») A contract or grant or other disposition of i 
property may as well be executed by several as by one document, as m the o 
familiar instance of a contract the terms of which are to be gathered from a 
senes of letters passing between the parties (5) This section necessitatis the 
production and proof of all the otigmaVs, except when secondary evidence is 
admissible, m which case secondarj evidence of all the originals must be given 


A broker is often spoken of as a middleman or negotiator between two 
u .. tv --U /ri / broker 


broker 
IS as it 


Broter’s 
boolis, 
bought and 
sold notes 


m which he concerns him«eU 'Ihus 
in being faithful to all the parties in 

entnists him mth But pnmanlv he is deemed merely the agent of the patty 
by whom he is onginally employed Thus to make the other side liable to pay 
him brokerage, it must be shown that he has been employed by such party to 
act for him, or that in the contract such party has agreed to jiay the brokerage (6) 
W hen the contract is not in writing it is to be inferxi-d from the course of 
dealing between the parties (7) A broker, when he closes a negotiation as the 
common agent of both parties, usually enters it m Ins business oook and gives 
to each party a copy of the entry or a note or memorandum of the transaction 
The note which he giv es to the seller is called the sold note, and that W'hich he 
gives to the buyer is called the bought note (8) 

It has generally been held that bought and sold notes, though not neces- 
sanly constituting the contract, do, as a general rule, constitute it (9) But as 


(1) See Tajlor E\ IS 1588 1590, 

Roscoe, N P Ev , 117, 118, Phipson, Ev, 
5»h Cd 528 529 411 — 412, 14 &. 15 

Vic C 99, s 14. by 20 4. 21 

Vic 77 all probates letters of administra- 
tion orders and other instruments and 
exemplifications and copies thereof res 
pectl^e1> purporting to be sealed with 
any seal of the Court of Probate, 
shall m all parts of the United 
K ngdoni be recened in eiidence without 
lurther proof thereof 

(2) Pmney v Piniicj 8 B & C, 335, 
Ptnitey v Hunt, 6 Ch D , 243 

(3) S 41, anie, IPhickcr Hum*, 

H L C, 320 124, Coiteha \ Concha L 
R, 11 App Cas 541 Dc Mora ^ Concha, 
L R. 29 Ch D, 26S icc Ta>Ior, E\ 
11 1759—1761, Phipson E\ . 5tb Ed, 
4U— 413, Roscoe N P Ev, 201. 202, 
Coote’s Probate 10th Ed, 352 — 356, 
Williams on Executors, 369, 556—577, 


1903 — 190J As to Probate of Wills lost 
or destrojed, see Act X of 1865, ss 203, 
209 , the remarks on tbese sections in 
Field. Ev. 421. i5, 6th Ed. 265. and 
Ishur CItuttder \ Daianioy Debca, 8 C, 
864 (1883), s c, II C L R, 135 

(4) Karapta (7oiin<fai> \ TUoPpala 
Goundan (1907), 30 M , 397, and Santana 
V Sohitri, 4 Bom L R 871 

(5) See Allen \ Bennett, 3 Taunt, 169 , 
and cases cited in Ta>1or, E\ . S 1026 

(6) J/nnicipa/ Corporation of Bombay v 

Cuterjee Ihrjt. 20 B, 124, 129, 130 

(1895) 

(7) Sushil Chandra Das v. Canri 
Shanl-ar. 39 A , 81 (1917) 

(8) See Benjamin on Sales, 5 276, 
where the varieties of these notes are 
described, Wharton ! 75 

(9) See m article m ivlnch the subject 
IS discussed in 8 C W N , ccxxx, ccxxxviii 
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pointed out by Erie, J , in Steietcnght v Archibald (1) “ The form of the 
instrument is strong to sbow that they were not intended to constitute a 
contract in writing, but to give tnformalton(2) from the agent to the pnncipal 
of that which has been done on his behalf The buyer is informed of his 
purchase, the seller of his sale, and experience shows that they are varied as 
mercantile con's enience may dictate Both may be sent, or one or neither 
They may both be signed by the broker, or one by him and the other by the 
party The names of both contractors may be mentioned, or one may be 
named and the other described They may be sent at the time of the contract 
or after, or one at an interval after the other No person acquainted with 
legal consequences would intend to make a written contract depend on separate 
instruments, sent at separate times or m vanous forms, neither party having 
seen both instruments Such a process is contrary to the nature of contracting 
of which the essence is interchange of consent at a certain time ” 

According to the law of England, by which, under the provisions of the 
Statute of Trauds, a memorandum is required in certain cases of sale of goods 
bought and sold notes have been held to constitute a sufficient memorandum 
under the Statute, but the English decisions point out the distinction between 
• ' ’ ’ ’ * ' las been made (3) 

ussiblc to vary a 
the other hand 
record the con 

tract or that no contract was m fact concluded (4) Though (as pointed out in 

*-*.!*« V , * - - \ "’ways be open to a party 

up a new contract he 
orandum, for under the 
rol evidence Therefore 

a plaintiff who repudiated the bought and sold notes ran the chance of losing 
all rights under the contract, unless he had other documentary evidence of the 
descnptiOQ which would satisfy the Statute Therefore in cases where matenw 
discrepancies have been discovered m the bought and sold notes, the J«sin 
tiff s action has been disrmssed for want of statutory evidence, the memowtiduin 
being, owing to the discrepancies, reduced to a nullity In this country, how 
ever, the Statute of Frauds does not apply, and a contract for sale of 
can be proved by parol (5) There may be a complete bindmg contract if the 
parties intend it, although bought and sold notes are to be exchanged or a more 
formal contract is to be drawn up (6) 

When, however, bought and sold notes have been exchanged, it has been a 
questicm, upon which di?enng opinions have been expie9!>ed, •whether they 
constitute the contract in writing, and to what extent, if at all, oral evidence u 
admissible of the terms of the contnet In the case lest mentioned the notes 
differed m their terms, and parol evidence of the contract actually entered into 
was allowed to be given It has also been held that bought and sold notes 
unobjected to may be evidence of the contract, but they do not necessawy 
constitute the whole contract (7) Subsequent decisions(8), however, Create 
the bought and sold notes which were tendered m evidence in those cases 
constituting the contract between the parties and so precluding oral 
The rule, after consaderation of the Pnvy Councal decision of Couie v Bewjry[!>l$ 


(1) 20 L J Q B S29 

(2) See Clarion v Shaw 9 B L R 
245 (1872) 

(3) Jumna\Dass v Srtnalh Roy, 17 C 

177 \ 

(4) Hussey ' v Horne Payne 4 A C 

320 and see Jervis v Bcrndge 9 Ch 
360 ' 

(5j D trget PtTsad V Bhajan Lai S C 


W N 489 (1904) ^ _ j.j 

(6) Clarion v Sha.i 9 B L K 

252 (1872) ,, r 

(7) Jumna Dass v Snnalh Roy 

177 (1889) . ,» 

(8) Jadu Rat v Bhi botaron N'lry _ 
C 173 Rallt V Kasanah Fa—al 1« 
102 (1890) 

IO\ > T A AJA n846) 
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lias been stated, by the Calcutta High Court to be that when parties who are 
merchants enter into a contract which is evidenced by bought and sold notes, 
the presumption is that they intend to be bound by the contract as expressed 
in the bought and sold notes, and by that only This, however, is a presump- 
tion which may be rebutted by clear evidence (1) The Pnvy Council, however 
in disposing of the appeal in the last mentioned case, held that bought and 
sold notes do not constitute a contract of sale, but are mere evidence which 
maj be looked to for the purpose of ascertaining whether there was a contract 
and what the terras of the contract were The rights of the parties do not 
depend either for constitution, or for evidence, on the bought and sold notes 
The High Court upon the onginal trial had found that through fraud the notes 
did not express full) and correctly the arrangement actually made In this 
findmg of fact the Pnvy Council agreed On the assumption, therefore that 
the notes constituted the contract, it would have been o^n to them to have held 
that oral evidence was admissible under s 92, by reason of the fraud which 
had been proved The Judicial Comnuttee, however m conformity with the 
opinion expressed that the notes do not constitute, but are evidence merely of, 
the contract, held that the case was not touched by section 92 of this Act (2) 
Oral evidence being admissible as to the terms of the contract and the notes 
bemg regarded merely as a piece of evidence like any other, the only question 
18 as to their value This must depend upon the circumstances of each case 
In some instances the notes may be of little value In other cases, particularly 
where they have been accepted and signed by the parties, they may be of great 
weight 

If the notes agree, are delivered and accepted without objection, such 
acceptance without objection is evxdence of mutual assent to the terms of the 
notes, but the acceptance is to be inferred from the acceptance of the notes 
without objection, not from the signature to the writing, which would be proof 
if they constituted the contract in writing (3) 

In the undermentioned case(4) in which it was held that the contract was 
not concluded until bought and sold notes bad been signed, and that these notes 
were the only evidence of the contract, the buyer added some terms in Chinese 
as to quabty, which the seller either did not understand or notice, and the Privy 
Council held that the terms m Chinese were not to be disregarded If the seller 
did not notice the addition made by the buyer, it only showed that the buyer 
and seller were not ad xdem as to the quality, aud the contract failed If the 
seller did notice or understand the addition and offered a different quabty, 
the contract was voidable 

A contract intended to have been entered into between the plamtiff and 
the defendant, was entered, by a mistake on the part oi the broker, in the sold 

he defendant In a 
was given to show 
and the defendant 

The Judge of the Small Cause Court found that the mistake did not mislead 
the defendant, and gave judgment m favour of the pUmtiff, contmgent on the 


(1) Durga Prosad v Bhajan Lull 8 C 
W N 492 493 per Sale J 

(2) Durga Prosad v Bhajon Loll 8 C 
W N 499 (1904) The earlier Pnvy 
Council decision Covne v Remfry, 3 Moo 
I A 448 (1846) the correctness of which 
was questioned m Heyaorth v Smght, 
33 L J C P, 298 (1864) ignored tn 
Clarion v ShaK 9 B L R 245 (1872), 
Ah Thain \ Mootlna Chclii 4 r W N, 
4S3 (in which the facts were somewhat 


similar to those m Cowxe v Remfry) and 
in the latest Privy Counul deasion though 
expressly referred to by the High Court, 
may be said to be no longer law Set 
Article referred to in 8 C W N ccxxxi. 
ccxxxii 

(3) Sietetcr\ght v Arehtbaid, per Erie, 
L J . 20 Q B . S29 

(4) Ah 7*Aain v Moothta Chetly, 4 C., 
W N, 453 (1899) 
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Telegrams 


Explao’ 
ation (2) 


EtplSQ. 
atloa (3) 


[S. 91 


damages (1) 


ke in the sold note 'was a bar 
It was held that there was a 
the plaintiff could sue for 


In the case of telegrams, ordinarily the original message is the primary 
evidencb , and only on proof excusing its production can its contents be shown 
ahunde but on proof of its destruction or non producibihty (as where it is out 
of the jurisdiction) it can he p ’’ « . i 

that the message as uritlen i 
and therefore wnthout any of 

IS cMdcnt that the rule cannot have a general application, as there are instances 
in which tlie message receited must be ’ i t i i 

thereto ma\ he stated as follows the 
must be jiroduced, and in all cases wl 

agent of the e ’ ‘ ’ ’ ’ ’ 

and the pera y 

proved can e 

a contract and so ma\ a telegraphic answer, duly proved, to a written proposal 
In such case the contract rests on the telegram as Teceitcd bj the sender and his 
answer as delivered to the company It is scarcely necessary to add that when 
the onginal message la produced against a party it must be duly proved The 
message must be shown to have been sent by tlie party from whom it pur 
ports to come, eitlier by proof that it was in his handwriting or that it wai 
sent bj his direction or authontv (2) 

See Illustration (c), and the first and second Explanations to section 62 
ante Instances of the case dealt with by this Explanation are bills of exchange 
of which three are usuallv executed called the nrst, second, and third of ex 
change and bills of lading which are usually m duplicate, and often in triplicate 
When a document is executed in several parts, each part is primary evidence 
of the document 


hen the ivritmg does not fall within cither of the three classes already 
described no reason exists why it should exclude oral evidence (?) “ When the 
contents of any document are lo question, either as a fact in issue or a subalter 
nate principal fact, the document is the proper evudence of its own contents, 
and all denvatu e proof IS rejected until its absence is accounted for But when 
a written instrument or document of any descnption is not the fact in issue, and 
IS merely used as evidence to prove some fact, independent proof ahunde is 
receivable Thus, although a receipt has been given for the payment of money, 
proof of the fact of payment may be made by any person who witnessed it (4) 
So, although when the contents of a marriage register are in issue, verbal eyxdence 
of these contents is not receivable jet the fact of the marnage(5) maybe proved 


(1) Mahomed Bhey y Chullerfut Singh 
20 a 854 857 (1903) 

(2) AVharton Ev 5 76, Woods Pme 
tice Ev pp 2 3 Gray on Con muoicatioii 
by Telegraph see ib Index 

(3) Taylor Ev f 415 

(4) See S 91 JIliu (e) Lambert v 
Cohen 4 Esp , 213 Jacob v Lindsay I 
East 460 Taylor Ev S 415 Benarsi Das 

V Bhkart Das 3 A, 717, 721 (1882) III 
IS a fact stated J3 a document but »t » 
not cMdence of the terms of written con 
tract) Kedar Nath v Shurfoontssa Btbee 
24 W R 425 0 875) Jnandas Keshav/i 

V Framjx Nanabhat, 7 Bom H C R. 45 


63 (1870) Dahp Singh v Durga Prasad 
I A 442 (1877) fVaman Ramchondra y 
Dhondiba Knshnajt 4 B 126 137 
Soorjoo Coomar v Bhugttan Chunder i 
W R 328 (1875), Veiikaiiarv Fencala 
Subbayar 3 M S3 56 (1881), the receipt 
Itself IS nothing more than a collateral or 
subsequent memorial of that fact afford ng 
a convenient and satisfactory mode ol 
proof . 

(5) So also in the case of birth deatn 
burial Taylor Ev 5 416 and cases there 
cited and see Jttandas Keshavji v From^ 
Nanabhat 7 Bom H C K- 63 (18 0) 
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by the independent CMdt.ncL of “V person who was present at it (1) For though 
when a contract has been reduced into writing by the parties the writing is the 
best evidence of it and must be produced yet it is not in every case necessary 
when the matter to be pro\ed has been comoutted to writing that the writing 
should be I reduced If for instance the narrative of an extnnsic fact such as a 
payment has been committed to writing as in a receipt it may yet be proved 
by parol evidence So a verbal demand of goods is admissible in trover though 

And as already observed the 
d mav be proved by parol testi 
f these ei ents ma) haa e been 
I be kept for the existence or 
contents of the<e registers form no part of the fact to be proved and the entry 
13 no more than a collateral subsequent memorial of the fact which may furnish 
a satisfactorj and conaement mode of proof but cannot exclude other evidence 
though its non pro iuction may affor 1 grounds for scrutinising such evidence 
with more than orhnari care (2) So also the fact of partnership may be proved 
by parol evidence of the acts of the parties without producing the deed(d) and 
the fact of partition though the partition deed embodying the terms is mad 
rmseible because unregistered_(4) So in accordance with these principles and 
their apphcation in English cases the third Explanalion to this section enacts 
that Tie stateneit ui a y iocumctl ulalner of a fad otler tian the facts 
referred to in tixs section shall i ot preclude the admission of oral eitdence as to tie 
sam fact In connection with this Explanation should be read Illustrations {d) 
and (c) In the first of these cases the incidental mention of what was done on 
another occasion had no reference to the tents of the contract embodied m 
writing In the second case the wntmg was merely a memorandum of the fact 
of the payment and oral evidence of the payment was therefore admissible (5) 
The facts referred to in this section are the terms (a) of a contract (&) of arrant (c) 
of a Us] o«itio i of j roperty If therefore a document relates exclusivelv to some 
thing other than am of these facts as for instance if it be a simple receipt or 
if though It be a wTittcn contract grant or disposition it relates to sorao 
other independent fact as for instance the paj ment of the cons deration 
moneN the fact of paj ment may be proved orally as well as by the writing It 
is a fact independent of the contract (C) W ntten receipts for pavments are 
important but b\ no means necessary as proof nor arc thev of the nature 
of ptimari evidence the loss of which must be shown m order to let m second 


section 49 of the said Act It was however held m the case undermentioned 
that under lHuslralion (e) of this section such payments might nevertheless 
be proved bv parol evidence which was not excluded owing to the inadrms 
sibihty of the docuraentar) etudence (8) AV hen the contr Is of a pottak (lea‘;c) 


(I) Best E 2nd Ed p 282 cted in 
Balbl adur PrasaJ \ Maharajah of Bet o 
9 A 351 3S6 357 (1887) 

( ) / andas Keshavj v Framjt No a 
bla 7 Bora H C R 45 62 63 (1870) 
c t ng Tailor Ev 415 416 as to nature 
of e dence requ red n Ind a in proof of 
date of b rth see Shah Ara Begam v 
A^onAi Begam P C (1906) 29 A. 29 
34 I A 1 

(3) Alderson v day 1 Star R 405 
Venkatasubb a}% Chetty v Gotnndarojatu 
hadu (1908) 31 M 35 Ref to in 

Cbral mbhoy \ Mamoej 45 B 1242 
(1921) sc 23 Bon L R 767 


(4) Chholal Ad tram \ Ba Mat akore 
41 B 466 (1917) sec Ta>lor on Ev dence 
10th £d t on p 40) 

(5) Feld E 6th Ed 268 

(6) Norton Ev 269 

(7) Ranesuar Koer v Bharat Pershad 
4 C W N 18 (1899) 

(8) Dal f S "sh V Durga Prasad 1 A 

44“* (1877) and see 11 omon Ramchandra 
y Dhondba Krishna 4 B 126 137 

(1879) Soorjoo Coomar v Bhugwon 
Chnnder 24 W R 328 (I87S) Venkayyar 
V yenkatasnbbajyar 3 M 53 56 (ISSl) 
Affana Kayumulu v Ramanna 23 92 

(1899) as to the proof of receipt see 
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are in any wiy in question it is nece^ary to prove them by the production 
of the document , ^7herc this is not the case but the fact of occupation and 
posses'uon of land be in issue vnthout respect to the terms of the tenancy this 
fact may be proved b\ parol evidence and notwithstanding such occupation 
has been under a ■pottah such •patlali need not be produced (1) The document 
called a Sodi Razinama (whereby a party relinqjishes his nght of occupancy of 


Exclusion 
of eildenca 
of oral 
agreement 


elude the Courts from basing their findings upon other evidence should any 
such exist (2) When a tahuhyat was executed but not registered and never 
came into operation it was held that oral evidence to prove the rent agreed 
by the parties was admissible (3) ^V here a plaintiff sued on a renewed set of 
hundis and they were found to be inadmissible as insufficientlv stamped it 
was held that he could fall back on the previous set and give secondary evidence 
of their contents after proving that thev had been returned to the defendant (t' 

92 When the terms of any such contract, grant, or othe 
disposition of property, or any matter required by law to b 
reduced to the form of a document, have been proved accordw, 
to the last section, no evidence of any oral agreement or statcraen 
shall be admitted, as between the parties to any such instrumen 
or their representatives in interest, for the purpose of contradict 
mg, varying, adding to, or subtracting from, its terms(6) 

Proviso 1 — Any fact may be proved which would mvilidat 
any document, or which would entitle any person to any decre 
or order relating thereto , such as fraud, intimidation, lUegabtj 
want of due execution, want of capacity in any contractm| 
party, want or failure of consideration, or mistake in fact oi 
law (6) * _ 

361 Hoare v Grata t 3 Camp 
ilorley v Harford 10 B & C 729 
As to additjon see Mtlltr v 
8 Bmg 2S4 Preston v Merceau 2 
Bl 1249 Maybank v Brooks 1 

tlrr„ V 3 W* 


Strja Kant v Banesuar SI aha 24 C 251 
(1S96) as to tenants receipt as evidence 
of value sec Gtrish Chunder v Sosht 
Siklareshj,ar 4 C W N 631 (1900) 

(1) Kedar Nath \ SI urfoot ssa B bee 
24 W R 425 (1875) 

(2) I enkatesa v Sengoda 2 M 117 
(1879) 

(3) Ameer Ait v Yakub Alt Khan 41 
C 347 (1914) 

(4) Jagan Prasad v Indar Ma! 36 A 
259 (1914) 

(5) See Illustrations (a) (6) (c) As 
to strangers to the instrumeiit see s 99 
post In England the rale also only ap 
plies to eases in which some mnl sight or 
1 ability IS dependent upon the terms of a 
document in question Steph Dig: Art 92 

makes no alius on to this As 
diction see Lano v Neale 2 
Abbott V Hendricks 1 M St 
figginr V 5'enior 8 M & W 
n £I>ra/iimbA(7}i v Hamoojt 45 
1921) 8 c 23 Bom. L R. 


Cowper 47 Rowjon v IVaiker, X Starbe. 


275 Ktetndas AgurnoHa^ , 


SI® 



SI3 ss,! emaas 
Anrojon 9 C W N 178 
Krtshnamara i« v Manaju 28 M 
<‘50S) , 

As to subtraction see Karnes v A" s 
Skinner 54 Western v Bmes 1 
115 Norton Ev 273 274 
362 364 no absolute classification d 
cases under these headings .. 

possible as the evidence tendered j 

ly has the effect of offend ng m ** 
or all of these points j. 

(6) See Illustrations (d) (e) . ^ 

tration (»> has been cited under 
proviso (Field Ev 434 . f* , 

279) but It IS not clear to why it 
portion of the section it refer* h 
rece pt is not a d sposilive document 
Isee s 91 III (a)! and it is only to 
that the section applies 
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Proviso 2 — The existence of any separate oral agreement 
as to any matter on which a document is silent, and which is not 
inconsistent with its terms, may be proved In considering 
whether or not this pro\iso applies, the Court shall have regard 
to the degree of formality of the document (1) 

Proviso 3 — The existence of any separate oral agreement 
constituting a condition precedent to the attaclung of any obh- 
gation under any such contract, grant or disposition of property, 
may be proved (2) 

Proviso 4 — The existence of any distinct subsequent oral 
agreement to rescind or modify any such contract, grant or 
disposition of property, may be proved, except in cases in which 1 
such contract, grant or disposition of property, is by law required | 
to be m ivTitmg, or has been registered(3) according to the law | 
in force for the time being as to the registration of documents | 
Proviso 5 — Any usage or custom by which incidents not | 
expressly mentioned m any contract are usually annexed to { 
contracts of that description, may be proved * | 

Provided that the annexing of such incident would not bo j 
repugnant to, or inconsistent with, the express terms of the I 
contract 1 

Proviso 0 — Any fact may be proved which shows in what 
manner the language of a document is related to existing facts. ^ 


(it) A policy of insurance is effected on goods in ships from Calcutta to London ’ 
The goods are shipped in a particular ship which is lost The fact that the particular ship 
was onlly excepted from the policy cannot be proved. (4) 

(6) A agrees absolutely in writing to pay B Rs 1,000 on the first March, 1873 The 
fact that at the same tune an oral agreement was made that the monev should not be 
paid till the thirty first March cannot be proved.(t>) 

(c) An estate called the R impur tea estate is sold by a deed which contains a map, 
of tbe property sold The fact that land not mcluded m the map had always been regarded 
as part of the estate and was meant to pass by the deed cannot be proved (5) 

(d) A enters mto a written contract with B to work certain mines, the property of 
Bt upon certam terms. A was induced to do so by a misreprescutation of £ s as to their 
value This fact may be proved (6) 

(e) A institutes a suit against B for the spccifie performance of a contract, and also 
pra-vs that the contract may be reformed as to one of its provisions, as that provisioQ was 


(1) See Illustrations (,f) (g) (A) 

(2) See Illustration (;) which should 
run A & B make contract m writing and 
craJIy agree that it shall take effect etc , ' 
V note to Ills (/) fast 

(3) So where a deed has been executed 
and registered it can only be amended by 
a subsequent registered transfer EnUsham 
Ah V Jatnna Prasad 24 Bom L R , 67S 

W, LE 


(1922) 

(4) Illustrates the section See Ram~ 

jtboH Seroagy v Oghur Ncth, 2 C. W N , 
188 (1897) Vishnu Ramchandra v 

Ganesh Saihe 23 Bom L R . 483 (1921) 

(5) Illustrates the section See Ram- 
jiban Seroj.gy v Oghur Nalh, 2 C. W 
188 (1897) 

(6) See Prov (1) 


39 
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iDserted in it b; a mistake A may proTe that such a mistake was made as would by hv 
entitle him to have the contract teformed.(l) 

(/) A orders goods of B by a letter in which nothing is said as to the time of paymeat, 
and accepts the goods on dehwety B 8u«j A for the pnce. A may show that tbs goodi 
were supplied on credit for a term still unezpired (2) 

(g) A sella B a horse and verbally wamnts him sound. A gives B a paper in tbsie 
words * Bought of /I a horse lot Ra. 600 ’ B may prove the verbal warranty (2) 

(A) A hires lodgings of B and gives B a card on which is wntten — “ Booms Ei 200 
a month." A may prove a verbal agreement that these terms were to include partial 
board. 


A hires lodgmgs of B for a year and a regularly stamped agreement drawn up by aa 
attorney is made between them It is silent on the subject of board. A may not pron 
that board was mcluded in the term verbally (2) 

(») A appbea to B for a debt due to A by sending a receipt for the money B ieepi 
the receipt and does not send the money In a suit for the amount A may prove tbi3.(3) 
{]) A and B make a contract in writing to take effect upon the happening of s certiio 
contingency The writing is left with J5 who sues upon it ^ may show the cireuinstanKi 
under which it was delivered (I) 


Pfinciple —When parties have tlebberately put their mutual enga^emsots 
into writing, it is only icasooabfc to presume that they have introduced wto tie 
wntten instrument every material term and circumstance Consetjucntly other 
and extnnsic evidence will be rejected, because such evidence, while deserving 
far less credit than the wnting itself, would mvanablv tend xn many instancei 
to substitute a new and different contract for the one really agreed upon (o) 
See Note upon the principle of last section, as also the introduction, ontf, 8““ 
Note®, post Unless the rule enacted by this section were observed, peop'* 
would never know when a question was settled, as they would be able to pl*J 
fast and loose %vith their writings Therefore if a document purports to be a 
final Settlement o! a previous negotiation, as m tbe case of a wntten coatw®*' 
It must be treated as final and not vaned by word of mouth (6) And vtere 
tbe law expressly requires that a matter should be reduced to the fono ® 
document the admission of extnnsic evidence would plainly render suca 
zeqmrement nugatory So also where the law requires registration and stamp 
and for lack of them a document is not admissible in evidence, oral evidence 
IS inadmissible (7) 

B 3 ('*i?ocuw«7il”) 8 13 (FaeU relevant lo i>rovt eiuloni.) 

s. 91 (Eiidentt tnadmusible to rupersede s. 3 ( ‘ Endence”) 

document) s. 99 {II ho may give evidence in 

B. 3 (“ Fact ") oj a document) 

8, 3 (" Court") 8 100 {Saving of proiisione of 

Act) 

StepL Dig, Art W , Taylor, Ev, §} 1132—1158. Starkie, Ev , 665— 678 . 

Ev , §§ 920—1071 , Best, Ev , 226—228 . Wood ■ Practice, Ft . § 1^62 , Greem» 

Ev , Ch ^V, Roscoe, N P Et, 16—27 


(1) Illustrates Proviso (1) 

(2) Illustrates Proviso (2) 

(3) See p 608 note (6) ante 

(4) Illustrates Proviso (3) see p 607, 
note (8), ante Romjtban Serongy v 
Oghar Nath. 2 C W N 188 (1897), 
yuhnu Ramehandra v Canesh Sathe, 23 
Bom L R., 488 (1921) 

(5> Taylor. Ev tS 1J32, JI58, Creeo- 


leaf Ev 8 275. Best, Ev 

V Sundardas Jagjivandas, I 

(1B?6) [Th. .p,«rat “t’'"* ' OTl, 

tion IS the discouragement ot P* i 

Starkie Ev 655 

(6) Steph Introd, 172 25 

(7) Jai Ram Das v Rai 
All L J . 777. 
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COMMENTARY. 

The law with regard to the admissihility of oral evidence to vary the terms 
oi a written document is not governed by the English law of evidence but by 
this Act, and thercfoie oral evidence to be admissible must come under one or 
other of the provisions of this section (1) docur 

Extnnsic evidence is inadmissible to control the document, that is, to 
contradic*-, varv, add to, or subtract from its terms Illustrations (a), (6) and 
(c) esemplifv this proposition It has been observed that this section which 
formidates the rule is not quite free from ambigiuty The words ‘ no evidence 
of any oral agrement or statement shall he admttled as heticeen the parties to'any 
such tK'trunienf, £.e ' correspond with and have clear reference to the words 
‘ contract, grant or other disposition of property ’ m the beginning of the section 
hut their application to ‘ any matter required by law to be reduced fo the form of 
a document ’ is not so evident (2) It does not seem however, that there is 
really any such ambiguity as is suggested in the above quoted passage The 
words “ contract, grant or other disposition of the property ” in this section refer 
to the similar words m section 91, tir , “ when the terms of a contract or of a 
grant or of any other disposition of property have been reduced to the form of 
a document , *’ that is cases where such reduction is the act of the parties The 
words “ or any matter required by law to be reduced to the form of a document ” 
m this section reter to the sir ‘ » n. -n _ 

to be reduced may be cithe 
or it may be a fact, such as 
which IS neither a contract, 

section, m this respect unlike the last, deals only with those matters which the 
law requires to he reduced to the fonn of a document, and which are contracts, 

f rants or other iLspositions of property This is indicated by the words “cj 
elween the parlies to any such instrument or their representahies tit interest, 
which are only appbcahle in the case of documents which are of a dispositive 
character The subject-matters of this section, therefore, are contracts, grants 
and other dispositions of property, whether embodied m documents by consent 
oi parlies or bj requirements of law, and tberelore tbe words '* no evidence of 
' • ‘ . . 1. 1 . ted as betueen the parties to any SUM 

t “ contract grant or other disposition 

jn and to the words "any matter 
required by law, dc which follow them The section deals with a different 
set of facts from those contained in section 91, and proceeds upon a different 
principle from that section The reasons which preclude extrinsic evidence m 
substitution of the document arc not the same as those which prohibit evidence 
varying the document when produced Thus if the matter required by law 
to be reduced to writing bo a disposition oral evidence is admissible for the 
purpose of contradicting the wntmg (3) The presumption raised by section 80, 
ante, is not an irrebuttable one Those reasons which preclude a person from 
giving evidence to vary a contract mto which he has himself entered do not 
operate to prohibit evidence in vanance of a document made by others as a 
record of his evidence 

Not only is the section limited in its operation to dispositive documents 
but also to the parties thereto or theit representatives in interest Oral evi- 
dence to contradict, vary, add to, or subtract, from the terms of the wntmgs 
IS excluded only as betueen the parties to the instrument or their representahies 
tn inleTest{i) Tbe section is confined to proceedings between the parties to 


(1) Harok Chand v Buhun Chandra 8 
C W N 101 (1903) 

(2) Field Ev fith Ed, 271 

(3) Ibid 


(4) Megha Rom v ilakhan Lai (1912), 
47 P R No 67 p 2S8 Tara Chand v 
Boldeo (ISSO) 117 P R., Parma Nand 
T Atrcpal Ram (1889), 20 P R., Canu 
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the deed or their representatives m interest, and has no application to claims 
by or against third persons Other persons may give evidence of any facts 
tending to show a contemporaneous agreement varying the terms of the 
document (section 99, post) A doubt has been exprcssed(l) whether the word 
* 1 1 ♦ » « vatyiDg ” m contradistinction 

” the terms of the document 
ny such distinction which is 
certainly unlmown to English law, was intended The word “ \ arying ’ was 
without doubt employed as embracing (as in fact it does) both contraictions, 
additions and subtractions (2) 

Any person other than a party to a document or his representative maf, 
notwithstanding the existence of any document prove any fact which he is 
otherwise entitled to provc(3) and any party to anj document or any represent 
ative in interest of any such party may prove any such fact for any purpose 
other than that of i arymg or altering any right or Lability depending upon 
the terms of the document (4) The section prohibits variance of the term of 
the document The rule is, therefore, not infringed by the introduction of 
parol evidence contradicting or explaining the instrument in some of its rentals 
of fads So it may be shown that lands described in a deed as bemg m one 
pansh were in fact situated in another So also evidence is admissible to 
contradict the recital of the date of a deed (5) 

It is to he observed that the rule does not restnet the Court to the perusal 
of a single mstruraeut or paper, for while the controversy is between the 
onginal parties or their representatives, all contemporaneous wntiogs, relating 
to the same subject-matter are admissible in evidence (6) Nor does this section 
affect the proof of an independent agreement collateral to some other agreement 
reduced into writing So m the undermentioned case(7) an agreement to pay 
Rs 600 a month to a lessor m consideration of receiving from him a permanent 
lease of portions of his zemindan, which agreement was come to before, but 


V BAou 42 B 512 s e 20 Bom L R 
6S4 BisAt noth SitiiA v Baldeo Stngh 21 
0 C 1(55 sc 47 I C 194 

(1) Field Ev 6th Ed 271 

(2) Cunningbam Ev 2S0 The view 
here taken has been approved in 
Palhan nal v Kalai Ravutt ar 27 H 329 
351 (1903) sn which it was held that 
oral evidence was admissible the question 
not arising as 1 etween the parties to an 
instrument or their privies so as to bnng 
it within the purview of s 92 In Hara 
Ktimar Saha v Ram Chandra Pal 47 I C 
943 there was held to be a variation 
[subsequent oral undertaking to waive 
right] 

(3) Bageslr\ Dayal v Paneho A \V 
N (1906) 23 A 473 Persons who are 
not parties to a document may adduce oral 
evidence to show that the rights of parties 
to It are at variance with the rights 
ostensibly created and declared by the 
instrument Kr\sAnaswam% Atyar t ilangala 
Thammal S3 I C , 243 

(4) Steph Dig Art 92 as to the 
restriction of the rule in England to civil 
cases \ tb R V Adamson 2 Moody 28S 

(5) Greenleaf Ev 8 285 and cases 
ll ere cited Salt Lai Chand v Jndraitt 
4C W N 483 (1900) s c. 22A 370, 
Aehutaramoraju v Subbaraju 25 M 7, 


11 14 (1901) R V Scainmondeti 3 f 
R 474 Doe v Ford 3 A & E 
Cale V JFi//iamion 8 M & W 407 R ^ 
If ickbam 2 A & E S17, Hall v Cue 
nova 4 East 477 , and see Greenleaf 
8 305 In the application of the “ 
IS necessary to bear in mind rather the 
pnncitle in which it originated than i 
formd character and this principle i 
simply to make the instruments the 
of the transaction condiisive of its obi ga 
tions Accordmgly the rule does not 
exclude contradictory evidence of mere 
fea-mtd matter such as dates recitals an 
so forth not being of the essence of tne 
transaction since while it is presumable 
that they have not been stated with iomas 
precision their correction would not tren 
on the obligatory portion of the instrumen 
Goodeve Ev Evidence of matters not 
forming a term of obligation iS n® 
excluded ib ^ 

(6) Greenleaf Ev 5 283, and casrf 

there cited , Leeds v Lancashire, 2 ' 

205 Hartley V IPtlktnson 4 Campb 14^ 
Slone V Metcalfe 1 Stark R S3 

bank V Moneiro 4 Taunt 846 Per OioM 
J Hunt V Livermore 5 Pick 395 

(7) Subramomon Cl ethar v Aru«^ 

chalan Cheltiar 25 M 603 (1902) * • 

4 Bom. L R 839 
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To the general rule are annexed certain provisos This rule is however 
not infringed by the admission of evidence in the cases dealt with by the pro 
visos These cases do not form exceptions to the general rule enacted by the 
section but are merely instances to which attention is drawn as not coming 
within the purview of the rule at all 

This section was framed in accordance with the current of English deci 
sions upon the question of how far parol evidence can be a Imittcd to affect a 
written contract and care must be tahen in placing a construction upon it 
not to create a precedent that would open a door to indiscriminate parol proof 
of transactions where documents have recorded what has passed between the 
parties ( 1 ) \\ here however an agreement is admitted by both plaintiff and 
defendant and it is therefore not necessary to prove it the section has no 
apphcation (2) 

Therefore evidence may be given — j to show that there was really -fhe rule 
sicrcr any disposition at all and secondlj to show that the document produced applies only 
is not the whole disposition The rule operates only when there has been in fact ^ 
a isposition the whole of which was meant by the intention of the parties fts* ° 
to be embodied in the form of a document entirety 

firstly — Though evidence to vary the terms of an agreement in wntmg is reduced*to 
not admissible yet evidence to show that there ts not an agreemeit at all tf the form of 
admissible Isotwithstanding a paper writing which purports to be a contract a document 
may be produced it is still competent to the Court to find upon sufficient evi 
' ’ he risk of groundless defence 

caution in acting on it (3) 
with interest there was an 
agreement touching the transaction of loan although the rate of interest was 
still unsettled and under discussion Before any final agreement and while 
the transaction was still incomplete a promissory note was given not as a 
writing which expressed or was meant to express the final contract but rather 
as a A oucher or a temporary and provisional security for the money pending 
' T * at if the note was 

' • ntract between the 

the true contract 

The n -* J V * ^ 1 r ^iell(i) who 

I i -on ‘I’nis 

of it an ' I and if that 

had been so it would have been wrong But I am of opinion that the evidence 
shewed that in fact there was never any agreement at all The production of 


begins one step earlier the parties met and expressly stated to each other that 


(1) Col en V Sank of Bengal 2 A 
60’’ (1880) fer Stra ght J 

(2) Satiesh Cl under \ Dhunp / S ngh 
24 C 20 (1896) See also Burjorjt y 
ISuncl er/ 5 B 143 c ted n notes to s 
58 ante 

(3) Cuddal r Full na v AK»iM0//Kr 


Arunug« 7 Mad H C R 189 (1872) 
follon Bg Pjm Ca pbell 6 E & B 
350 Hoeru v R ekell 28 L J Exeh 
197 

(4) 6 E «. B 370 followed in Gudda- 
lu R hna Kunna ur Arun uga 7 ilad 
H C R 189 196 197 (1872) 
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the deed or their representatives in interest, and has no application to claims 
by or against third persons Other persons may give evidence of any facts 
tending to show a contemporaneous agreement varying the terms of the 
document (section 99, yjosi) A doubt has been exprcssed(l) whether the word 
xarytng must not he understood as restricted to “ varying,’ m contradistmctioa 
to ‘‘ contradicting, adding to or subtracting from,” the terms of the document 
There is however, no reason to suppose that any such distinction which is 
certainly unknown to English law was intended The word “ varying was 
without doubt employed as embracing (as in fact it does) both contradictions 
additions and subtractions (2) 


Any person other than a party to a document or his representative may 
notwithstanding the existence of any document prove any fact which he is 
otherwise entitled to prove(3) and any party to any document or any repre ent 
atn e in interest of any such party may prove any such fact for any purpose 
other than that of varying or altering any nght or habihty depending upon 
the terms of the document (4) The section prohibits variance of the term of 
the document The rule is therefore, not infringed by the introduction of 
parol evidence contradicting or expUimng the instrument m some of its rectials 
of facts So it may be shown that lands described m a deed as being in one 
parish were in fact situated m another So also evidence is admissible to 
contradict the recital of the date of a deed (5) 

It IS to be observed that the rule docs not restnet the Court to the pcnml 
of a Single instrument or paper , for while the controversy is between the 
original parties or their representatives all contemporaneous wntmgs reUtiiiB 
to the same subject matter are admissible m evidence (6) Nor does this sechon 
aSect the proof of an independent agreement collateral to some other agreemeat 
reduced into writing So in the undermentioned case(7) on agreement to pV 
Rs 600 a month to a lessor in consideration of receiving from him a permanent 
lease of portions of his zemindan, which agreement was come to before but 


V Bhati 42 B S12 s e 20 Bom t R 
684 Bttl unath S ugh v Baldeo Sxngh 21 

0 C 165 sc 47 I C 194 

(1) Field Ev 6th Ed 271 

(2) Cunningham Ev 280 The view 

1 ere taken has been approved m 
Pathan iol v Kalat RavutI or 27 M 329 
331 (1903) in which it was held that 
oral evidence Has admissible the questioo 
not arts ng as between the part cs to an 
instr ment or their privies so as to bring 
it within the purview of s 92 In Hara 
Kumar Saha v Ram Chandra Pal 47 I C. 
943 there was held to be a variatioo 
(subsequent oral undertaking to waive 
right] 

(3) BagesJrt Dayal v Paneho A W 
N (1906) 28 A 473 Persons who are 
not parties to a document may adduce oral 
evidence to show that the rights of parties 
to It are at variance with the ngbts 
ostensibly created and declared by the 
instrument Krishnasu’ami Ai^ar v Hangata 
Thommal S3 I C , 243 

(4) Steph Dig Art 92 as to the 
restrict on of the rule m England to civil 
cases V tb R V Adamson 2 Moody 286 

(5) Greenleaf Ev S 28S and cases 
there c ted Salt Lat Chand v Indrant 
4C W N 48S (1900) sc 22 A 370 
Achutaramaroju v Suhbarajn 25 M 7 , 


II 14 (1901) R V Scat otiden Sj 
R 474 Doe v Pord 3 A & E 
Calc V lyMomson 8 M & W 407 R » 
IPtckhom 2 A & E 517 Hall ^ 
note 4 East 477 and ree Greenleaf 
5 30S In the applicat on of tit* 

IS necessary to bear in nund rather 
true pie in which it originated th^ 
fort al character and this pr nt .j 
s mply to make the instruments the 
of the transact on conclus ve of its ob S 
tions Accordingly the rule does 
CTclude contradictory evidence of ® 
formal matter such as dates recital* 
so forth not being of tbe essence ot 
transaction since while it Is 
that they have not been stated with ^ 
precision their correction would not tf 
on the obligatory portion of tbe instruto 
Goodeve Ev Evidence of matters w 
form ng a term of obligat on « 
excluded if> , 

(6) Greenleaf Ev 5 283 
there cited Leeds v Lancashire 2 

205 Hartley v IPtlktnson 4 Campb > 
Slone V Metcalfe 1 Stark R S3 E<w 
bank v Moneiro 4 Taunt 846 
J Hunt V Livermore 5 Pick 395 

(7) Subra an an Chetlxar y 
dalan ChetUar 25 M 601 (1902) » «- 
4 Bom. L R 839 
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reduced to wnting after, the execution of the lease was held to he not affected 


To the general rule are annexed certain provisos This rule is, however, 
not infringed by the admission of evidence in the cases dealt with by the pro 
Tisos These cases do not form exceptions to the general rule enacted by the 
'ection but are merely m'tances to which attention is drawn as not coming 
within the purview of the rule at all 

This ■section was framed in accordance with the current of Engbsh deci 
sions upon the question of how far parol evidence can be admitted to affect a 
wntten contract, and care must he taken in placing a construction upon it, 
not to create a precedent that would open a door to indiscriminate parol proof 
of transactions where documents have recorded what has passed between the 
parties (1) here, however, an agreement is admitted by both plaintiff and 
defendant, and it is therefore not necessary to prove it the section has no 
appbcation (2) 

Therefore evidence may be given — firslhj to show that there was really rj he rule 
necer any disposition at all , and secondly to show that the document produced applies only 
IS not the tchoU disposition The rule operates only when there has been in fact Qlf.nn 
a disposition, the whole of which was meant by the intention of the parties 
to be embodied in the form of a document entirety 

firstly— Though evidence to vary the terms of an agreement m writing is reduoed°o 
not admissible yet evidence to show that there ts not an agreement at all is the form of 
admissible Notwithstanding a paper writing which purports to be a contract a document 
maj be produced it is still competent to the Court to find upon sufficient evi 

dence that this uritingts not TC ' ’ 

does not affect the rule itse 
In the case last cited which 

agreement touching the transaction of loan although the rate of interest was 
still unsettled and under discussion Before any final agreement and while 
the transaction was still incomplete a promissory note was given not as a 
writing which expressed or was meant to express the final contract, hut rather 
as a I oucher, or a temporary and provisions security for the money pending 
^ terest It was held that if the note was 

‘ he regarded as the contract between the 
^ '•'ling other evidence of the true contract 

The Court cited the observations of Erie, J , m Pym v Camp6eH(4) who 
said ‘ the point made is that this is a written agreement absolute on the face 
of it and that evidence was admitted to show it was conditional and if that 
had been so it would have been wrong But I am of opinion that the evidence 
shewed that in fact there was never any agreement at all The production of 
a paper purporting to be an agreement by a party with his signatiire attached, 
affords a strong presumption that it is his written agreement , and if in fact 
he did sign the paper ammo contrahendi, the terms contained m it are conclusive 
and cannot be vaned by parol evidence hut m the present case the defence 
begins one step earher the parties met and expressly stated to each other that 


(1) Cohen v Bank of Bengal 2 A 
602 (1880) per Straight J 

(2) Satyesh Ci under \ Dhunpat Singh 
24 C 20 (1896) See also Bur/orjt v 
MuncI erji 5 B 143 cited in notes to s 
58 ante 

(3) Cuddalur Bulhna v Kunnatlur 


Arumuga 7 Mad H C R 189 (1872), 
foUovrmg Pym v Co pbell 6 E & B 
350 Home v Rickett 28 L J Exch 
197 

(4) 6 E & B 370 followed m Gudda- 
Itir R thta \ Run alt} r Arumuga 7 Mad 
H C R 189 ncj-iN 
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though for convenience they •^rold then sgn the memorandum of the terms, 

* ’ • ' ’ ' ’ ’ . grant th“ 

• • lat a jury 

j , if it he 

proved that m fact the paper aas signed mth the express intention that it should 
not he an agreement, the other party cannot fix it as an agreement upon those 
so agmng The distmction m point of la\r is that evidence to vary the terms 

ft * * — admissible, hut evidence to sJioic that there « nd 

■ He ” And Lord Campbell said : “ I agree Ko 

■ the terms of a written contract can be made by 

parol hut in this ca«e the defence was that there never was any agreement 
entered into Evidence to that effect was admissible ; and the evidence given 
in this case was overwhelming It was proved m the most satisfactory manner 
that before the paper was •ngned it was explained to the plamtiff that the 
defendants did not intend the paper to be an agreement till A had been con 
suited, and found to approve of the invention ; and that the paper was signed 
before he was seen only because it was not convenient for the defendants to 
remain The plamtiff as>^nted to this, and received the wntmg on tho«e terms 
That being proved, there was no agreement ” In the undermentioned ca'e. 
the Pnvy Council held that the document which the plaintiff rehed on as the 
contract between the parties contemplated onlv the making of a contract m 
the future when all the terms were left to be arranged (1) 

Secondly — The rule laid down m section 92 apphes onlv when, upon the 
face of it, the written instrument appears to contain the whole contract It » 
not necessary that the whole agreement should be in wntine, and if, upon the 
face of that part of it, wbch is in wntmg, it appears that there are other con 
ditions, oral or otherwise, whtek go to make up the entire contract, there is no 
reason why these conditions, if made orally, should not be orally proTei(«) 
So where the plaintiffs sued for specific performance of an agreement in irnt 
mg, w^ch set forth, inter alto, that the defendants had agreed to sell it under 
“ certain conditions as agreed upon,” and the defendants alleged that the 
written agreement did not contain the whole of the agreement between th* 
parties and offered parol evidence m support of their contention » it was hci 
that such evidence was admissible to show what was meant by the clamt 
“ certain conditions as agreed upon ”(3) 

Section 92 apphes only to cases where the whole of the terms of the 
contract have been intended to be reduced mto wntmg This is shown by tb'* 

_ j:. _v , .. Were it not for those words 

eluded evidence, contradictm? 
'he terms of a contract as ha 
I It was held that this secti^ 
t substituting a new executory 

contract m place of an ongmal decree (5) 

A written agreement cannot be added to, because when a wntmg 
place all other matters which were open before, axe considered as settled / 
the written agreement being entered mto and executed It is 
parties agree that a wntten docninent shall be executed, not embodying all 
terms by which they are to he hound, and when by express arrangemem 
written document does not embody all the terms, but only a part, parol 
IB admissible to show what was the entire agreement between the parties i / 


(1) Moung Shut ^ ifauHg Tun, 9 C 
W N 147 (1904), s c., 32 C, 96 

(2) Culls V Broun, 6 C., 328, 337 
(1880) GrwJeaf, Ev, 5 384a 

(3) lb 

(4) Jumna Das v Srtnaih Roy, 17 C, 


Lachmon Das ^ Babu Ramnath « 
i (1922). sc 20 All L I 

Bholanalh Kliellrt v 

ilia 8 B L. R 89. 92 (187U 
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• la Hams v. ^iclcH(l), Pollock, C B , says* “We are of opinion that the 
rule shot” ’ * ’ ’ I’ » 1 1 ’ ’ I contain and 

was not They have 

not foun d to contain 

the ichole ^ ^ relied upon 

hj the plaintiffs only applies where the parties to an agreement reduce it to 
writing and agree or intend to agree that ib(U unttng shall be their agreement ” 
And Bramwell, B , sap “ The principle of the rule is that it must he assumed 
that the parties agreed that the written ngreement should be the evidence of 
the contract The diEcultv is that in this case there was evidence that the 
parties did not agree that the written agreement should be the evidence of the 
contract ” 

The rule that \ ethal evidence is not admissible to ^ ary or alter the terms 
of a written contract is not appbcable when the parties did not intend that the 
‘ * ’ ’ i, and this mag apjjear 

The rule is grounded 
be presumed to have 

committed to writing all which thev deemed necessarj to give full expression 
to their meaning \lhere that appears not to ha\e been their intention the 


the Court considering that the paper nas meant merely as a memorandum 
of the transaction or an informal receipt for the mone} and not as con 
taming the terms of the contract itself (3) Therefore as in such cases oral 
evidence of the contract not he excluded by section 91, o«(c(l) neither will 
the terms of the present section constitute a bat to its admission Oral evi- 
dence may be given to show that a document does not, and was not, intended 
to contain the whole of the contract between the parties But if that evidence 
when given shows that the document or documents do contain the whole con- 
tract evidence to contradict, vary, add to, or subtract from its terms mil be 
excluded, and the intention of the parties will be gathered from a construction 
of the document or documents only ($) In the abovementioned cases oral 
evidence may be given But there is also a third case which is distinguish 
ahle(61 from the last, vj? , that dealt with by the second Proviso where there is a 
principal contract in writing and a separate collateral oral agreement as to a 
matter on which the document is silent and which is not tnconsisJent with its 
terms in which case evidence of such agreement may be given under the terms 
of the Provtso mentioned The fact that a lease or agreement has been signed 
will not preclude parol evidence of a collateral warranty that the drams are 
in perfect condition in a case where the lease or agreement was silent on the 
question of drainage (7) 


(1) 28 L J Exch 167 followed m 
GuddaJur J?u:hna \ Kunnatur Arnmuga 
7 Mad H C R 189 198 199 (187'’) 

(2) Beharee Lall v Kammee Soondaree 
14 W R 319 (1870) 

(3) Alien v Pink 4 M & W 140 
cited in Beharee Lall v Kammee Scon 
daree 14 W R 319 (1870) see Taylor 
Ev 5 1134 

(4) bee ante 8 91 second para of 

notes to section 

(5) Cohen v Sutherland 17 C 919 
922 (1890) Hams v Riekelt 4 H 8. N 
1 followed in hosheenath Chatterjee \ 
Chundy Chum 5 W R 68 73 (1866) 


and Cuddalir RutI na v Kunnattur Aru 
• uga 7 Mad H C R 189 198 199 
(1852) supra (Where it is shown that 
a written asreement does not contain and 
was not intended to contain the whole 
agreement between the parties the rule that 
parol eridence is not admissible to add to 
a written agreement has no application] 
(6) See Cutts V Bro.fn 6 C at p 338 
where evidence was admitted though the 
case was held by Garth C ] not to come 
within the terms of Proviso (2) 

( ) De Lassale v Uu Idford (1901), 2 IC 
B 2l3 Lloyd \ Sturgeon Falls Pulp Co 
(1901) 85 L T and see ifolebhay Mulla 
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Oral evidence is also admissible to show the moment of time at which s 
document becomes a contract and to show, not that which was agreed to but 
what was the condition of the paper when the parties agreed that it should 
be an agreement between them (1) ^Vhere there is an oral agreement to grant 
a lease this section does not stand m the way of proof that there has been an 
agreement by implication or inferrible from the circumstances as to the 
time of commencement of the lease The Statute of Frauds has no apphcation 
to this country (2) There nothing lu this section to CTclude endence of an 
oral agreement which contradict^, vanes, adds to or subtracts from not the 
terms of the contract but some recitals on the contract itself (3) 

Evidence of The section says ‘ no endence of any oral agreement or statement shall be 
conduct admitted ” There has been very considerable iscussion on the question 
whether its terms, therefore do or do not exclude evideucp of conduct where 
such conduct is relevant It does not, it has been held, necessarily follow 
from this section that subsequent conduct and surrounding circumstances 
maj not be given in evidence for the purpose of showing in certain circurn 
stances the real nature of the transaction Thus when a woman bad through 
her attomejR con\e\ed a property to her daughter apparent!) as and hyvarof 
a sale it was held bj the Pnvy Council that, though the daughter tool under 

’ ad paid the purchase 

So too there have 
adnus'ibilitj of such 

evidence has come in question with rcferenct to the question whether evideUM 
can be given to show that what purports to be an out and out comeyance was 
in reality a mortgage onl\ But it is not only in caces of mortgage that toe 
Courts have drawn a distinction between parol evidence of a transaction and 
evidence of conduct indicatins such a transaction, and while compelled ^ 
law to reject the one has not felt it«cH precluded from admitting and acting 
upon, the other, though(6) as already observed, the illustration of this ds 
tinction IS chiefly to ’ f « • - In however tM 

case cited where the that it omounte 

to a substantial one ^ ^ d and part « * 

repaid to the plaintiff it was said that everyone is now agreed that what too 
place aftei the execution of the document can have no bearing on i 
construction (7) 

The matter was nt an early date, the subject of consideration of a 
Bench in the case of ha->keenalh Chatterjee v ChundiJ Churn (8) In that ca‘e 
Peacock C J (in whose opinion the inajonty of the Fuil Bench concurred) 
said — “ I am of opinion that verbal evidence is not admissible to vary or altc 
the terms of a written contract in cases m which there is no fraud or mistaw 
and m which the parties intend to exprc'^s in writing vvhat their words impo^ 
If a man writes that he sells absolutely, intending the writing «hich he exccu e 


Essabhoy v Muljt Handas F C 39 B 
399 (1915; Discussed in Badal Earn v 
Jhulai 19,A L J 816 (1921) 

(1) Slc\art V Eddojfcs L R 9 C P 
311 \ 


(3) UhWi Singh V Ktst m S ngh SI 


I C 320 


\ 


(-1) It la I Mustajee v Hafis Boo 10 
C VV N 570 i-iC A /(•»"»/«" Amm V 
Fa. tin Aiwa P C (IPII) 33 A 340 
fot! See Dis! unalh Stogh v Boldeo 
Singh 21 O C J6S 8 c 47 I C, 194 


(5) KasU Noth'/ Hirrtlur Ncoience 

9 c 898 900 Baksu 

Covtiida Kanji 4 B 594 601 fer 
J (1880) and see Change v Kolaram 
Bom H C R 120 (1866) , 

(6) See Tie Lao ef Mortgage in 

by Rash Behary Chose 3rd Ed P * ^ 
Shy, » CUrm s Hrr.u MolM 
160 (1898) which was the case 

(7) I asanji Soni & Co v 
Burjorji Bharoocha PC 36 U 
(1912) 

(8) 5 W R 68 (18S6) 
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to express and con\ ej the meaning that he intends to sell ahsolutely, he cannot 
by mere verbal evidence shott that at t!ie time of the agreement both parties 
intended that their contract should not be such as their \mtten rvords express, 
but that irhich thej express by their words to be an absolute sale should be 
a mortgage It is «aul that there is no Statute of Frauds, and therefore, parties 
may enter into \erbal contracts lor the "ale of lan^ in the llofussil ivithout 
u-nting But adimtting that the law allows sales of land or other con- 

’ ' • ’ ’ ’ 1 < it_ i * II _ parties 

vard mere verbal 
ended something 
nded to express 
tradict a written 
mtes ‘ one thou 

sand ’ intending to wnte ‘ one thousand * might prove that by a verbal agreement 
the words ‘ one thousand ’ were not intended to mean ‘ one thousand ’ but only 
‘ one hundred ’ F *’ ” ^ ’ ’an the admission of such 

evidence Furthe is admissible, the whole 

effect of the new I The plamtifi in the 

present ca=e alleged that ht took po^"esslon m 1266, and that in 1270 the 
defendant forcibly dispossessed him The defenilant says that the plaintiff 
never took possession and that lie was never forcibli ousted If possession did 
not accompany or follow the absolute hill of sale, it would be a strong fact to 
show that the transaction was a mortgage and not a sale , and it, therefore 
becomes material to trv whether the plamtiH was ever in possession and forcibly 
dispossessed as alleged b) him, and whether, having reierence to the amount 
of the alleged purchase money, and to the value of the interest alleged to be 'old 
and the ad* and conduct of the parUa, thej intended to act upon the deed as an 
absolute sale or to treat the transaction as a mortgage on!) for 1 am of opinion 
that parol evtdenco is adinissiUe to cxpJain the acts of the parties, as for example 
to show why the plaintiff did not take posses ion m pursuance of the bill of ®a%, 
if it be found that the defendant retained possession and that the plaintiff never 
had possession as alleged by him, and was never forcibly dispossessed ' (1) And 
Campbell J , said that ‘ \\ hen the«c actings of the patties are at v aticince wnth 
the written instrument and especiallj when possession of the property ha« not 
been transferred nor full value paid, then parol evidence to explain these /nets 
may he admitted I would hold that although parol evidence may not be 
admitted purely and simply to contradict the terms of a formal and public 
written instrument duly acted on it ma> as between the original parties 
themselves be admitted m support of substantial acts a,nd facts which negative 
ot detract from the effect of the instrun ent (2) The case was accordingly 
remanded to the first Court to try the issue whether, having regard to the acts 
and conduct of the patties, and having refcience to the amount of the alleged 
purchase money and the real value of the interest alleged to be sold the parties 
intended the deed to operate as an absolute sale and treated the transaLtion 
as an absolute sale or as a mortgage onlg 

Tbs decision docs not appear to have been alwajs entirel) acquiesced in 
nor did bome of the subsequent cases follow the principles wbch had been laid 
down by it (3) In one case it appears to have been considered that tbs deci'icm 


(1) Kashcc Nath v Chundi Churn 5 
W R 68 (1866) 

(2) lb 

(3) Voi//inb Cl under \ Gungadhur 
Samunt 11 W R 470 (1869) s c 3 B 
L R 86 ( I confess that I );a>e some 
difficulty in comprehending the distmclion 
between the admissibility of esidence of a 
verbal contract to vary a written instru 


meat and the admissibility of evidence 
show mg the acts of the parties which 
after all are only indications of such un 
expressed unwritten agreement between the 
parties J Per Jackson J commented 
upon tn Bakiu Lakshmon v Go-tnda 
Kanjt 4 B S94 600 (1880) Ram Doolal 
V Radha Rath ’S W R 167 (1875) 
Diaitaoddee Pe k \ ham Taridar $ C 
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was ovemdden by section 92 of this Act (1) It has, however, been subsequentlj 
held that the law on this point under the Act and m England is the same the 
rule contained in this section being that of the Common Law modified by 
equitable considerations{2) , and that the present section made no chang'* m tbs 
law as laid down in Kasheenath Chatterjee v Chandy Churn (3) the pnnciplej 
of which case have been approved and followed, and applied m numerom 
subsequent cases (4) 

A Full Bench of the Calcutta High Court has also held that oral evideace 
of the acts and conduct of the parties such as oral evidence that possession 
remained with the vendor notwithstanding the execution of a deed of out and 
out "ale 13 admissible to prove that the deed was intended to operate only as a 
mortg - /K' — 1 j — ^ » V { 

case ir ® 

lease 

the lea«c inoperati\c (6) It is however a q 
are not affected by the deci'»ion of the Pnvj C 

Ti. L v i. T» V *1. r. 1 t. n i it it -D _ Council decison 

) be inadnii>nble 
loned Full Bench 

case but rather supports it, there being a distinction between mere oral 
of intention and evidence as to the acts and conduct of the parties (9) Tbs 
Court has however recently held that where the terms of a contract are un 
ambiguous no e>adence can te gisen of the conduct of the parties m coatiaven 
tion of such terms (10) 


300 (1879) sc 4 C L R. 419 Ram 
Dja; V Hetra La// 3 C L R. 386 (1878) 
[followins ifa«a^a v Svndtrdas JaglivM 
(fiU 1 B 333 (1876)1 dissented fros in 
Hem Chunder v Rally Chum 9 C S28 
(1883) 

(1) Dtamooddee Pak \ Kaxm Tandor 
5 C 300 303 (1872) See as to tb s case 
Khe^rtdas Agamalia v Shtb Naroyan 9 
C \V N 178 at p 183 (1904) The 
question was later raised again in Datoo 
\ Ranelandra Totaram 7 B L R. 669 
(1905) 

(2) Baktu Lakshii an v Gotnnda Kanit 
4 B 594 606 607 (1880) 

(3) See Hen Chunder v Kally Chum 
9 C 528 (1883) s 92 of the Evidence 
Act lays doM-n in terms tbe same mle 
as Sir Barnes Peacock then stated to be 
law following the ease m last nof^ and 
dissenting from V atnaoddte Pa\ii v Katm 
Taridar supra and followed in /Cot/ii 
Nath V Hurr^lur hfookerjee 9 C 898 
(1883) 

(4) Pheloo Monee v Greeth Chunder 
8 W R SIS (1887) Sheikh Parobdi v 
Sheikh Mohammed 1 B L. R AC 
87 (1868) Htndo Loll v Prottnno 
Moiee 19 W R 333 (1873) Haxla 
Khand s Jesha Pre na/i 4 B 609ii 
(1878) s c 7 B 73 Dakiu Labehman 
V Covtnda Konj 4 B 594 (1880) Hem 
Chunder V hotly Cl urn 9 C 528 (1883) 
s c. 12 C L R 287 A«/« Noth ▼ 
Hurrihur Mookcrjee 9 C. 898 (1883) 
Bel ary Loll v Tej Saroyan 10 C 764 
(1834) Venkolralna i \ Reddtah 13 M 


494 (1890) Rakken v 
16 M 80 (1892) Kader v Repein 
C P C 882 (1894) s c 21 I A w 
iSee also Hohes v Malleus 9 Moo f 
C 413 (1855) 

I A 72 (1849)3 See Barton 'f 
of New South IVoles L R IS App 
379 Bolkuhen Das \ Legge i9 A 

(5) ^ Preonath Shaha v Madhu 

25 C 603 (1898) foil A/ianJar v ^ 
28 C 256 (1900) UoAomcd s A'*'" . 

C 289 (1901) Ra»Sarup\ 

107 P L R (1905) ref to harenm 
Bhcla 27 C W N 336 (1920) 

(6) Shyana Charon v R^ras 

26 C 160 (1898) but 

Cheli V Olver 2 M 261 (1893) 

(7) 22 A 149 (1899) d st. Norena a 
Bkola 27 C W N 336 (1920) 

(8) 27 I A S8 (1899) s c ^ ^ 

(9) hhankur Abdur v ^fi 

a 256 (1900) (evidence adm s* J 
repayment of money return ^ 5 

acts of possession by sendors) 

C V, N 3S1 

2S C 289 (1901) 

sibJe of promise by vendee to resw ^ 


Jroperty 


Ippeal Calcutta H gh Court 6^“ 
899 

(10) Secretary of Stale v 
\arendronalh Miller 32 C. L. „ 
ihtpendra Chandra Sing’a J' 
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A different view from that expressed in the cases in the last note hut one 
has been expressed by the Bombay High Court(l) where it was said m answer 
to a contention that the circumstances tcquiied the Court to draw an inference 
that the document was not what it appeared to be — “ We can only understand 
that as meaning that the document was accompamed by a contemporaneous 
oral agreement or statement of intention, which must be inferred from these 
several circumstances " This, it was held, was opposed to the Privy Council 
decision in cases in which a party was not entitled to rely on any of the provisos 
to the section And in another case in the same Court when the plaintiff 
desired to ^et aside a deed of sale b} pro\ ing that a misrepresentation, agreement 
or promise, was made to him at the time of execution that the deed would 
not he enforced as a deed of sale, it was held that such evidence would be 
inadmissible, since its effect would not be to prove fraud, but to prove the 
existence of a different contract xnthout proof of fraud to invalidate it (2) 
The High Court of Madras has also taken a different viett of the decision, 
’ ” ’ ’ ' ct of the parties IS excluded thereby, 

Id be relevant only by reason of the 
that there vvas a contemporaneous 
oral agreement or statement between the patties that a deed was to operate in 
different manner than it purports to operate , and that no exception is made m 
any of the provisos to this section ot elsewhere in the Act in favour of evidence 
which consists of the acts and conduct of the parties from ivhich an inference 
might he drawn that there was an oral agreement to vary the terms of the 
contract or grant (.3) 

The pnaciple upon which evidence of conduct has been admitted is explain- 
ed by Mwvill, J , in his judgment m the case of BaLsu Lahhnari v ffooindo 
in which he held that “ \ patty whether plaintiff or defendant, 
who sets up a contemporaneous oral agreement as showing that an apparent 
sale Mas really a mortgage, should not be permitted to sfart(5) his case by 
offering direct parol evidence of such oral agreement, but if it appears clearly 
and unmistakeably from the conduct of the parties that the transaction has 
been treated by thchi as a mortgage, the Court will give effect to it as a mort- 
gage and not as a sale, and therefore, if it be nece«satv to ascertain what were 


Debt V Ananda Chandra 32 C L J 
IS Raja Nirad Chandra v Hanhar 
Chakravarli 32 C L J 19 

(1) Dattoo V Ramchandra Tolaram 
7 Bom L R 669 (1905) 

(2) Dagdtt Valad Sahu v Nanu Valod 
Sahu 3S B 93 and v Samona Basappa 
V Gadtgoia Komaia (1910), 35 B 231 

(3) Achntararnaraju v Siibbaraju 25 
M 7 (1901) 

(4) 4 B 793 (1880) referring to this 
case Garth C J said In the latter 
case there will be found an excellent judg 
ment of Mr Justice Melvill m which be 
very clearly explains this principle of 
Equity and the mode and thf circum 
stances under which it may be applied ’ 
/fern Chunder v Kally Churn 9 C at 
p 533 (18SS) and see Behary Call v 
Tei !\aroyan 10 C 764 (1834) at pp 767, 
763 If we may say so we entirely 
concur in these decisions (Boi^rit Laksk 
men v Covinda Kanji supra Hem 
Chunder Soar v Kally Chum supra), 
indeed the luminous and able judgment of 


Melvill J in the Bombay case cannot but 
commend itself to the mind of every lawyer, 
per Tottenham and Norris JJ Baksu 
Lakshman v Gobinda hanjt has been 
followed in Hem Chunder v Kally Chum, 
supra Belutry Lall v Te) Naraian supra, 
Kashx Nath v Hurrihxir llooherjee 9 C 
898 (1883) I enbataratnom v Reddiah 13 
AI 494 (1890) For more recent deci 
sions in (he Bombay High Court on this 
point (sales or mortgages b> conditional 
sale) see Tukaram v Ramchand F B 26 
B 252 (1901) ilodhavrao Keshavrao v 
Sahebrao 39 B 119 (1914) Kasturehand 
Lalbmaji v Jahhia Podia Patel 40 B 
74 (1916) following MeruU v Balaji 2 
Bom L R loss (1900) Norayan Rom 
tnshna v f'lghnerfiaar 40 B 378 
(1916) Rttkken \ Alagappudayan 16 M, 
so (1892) 

(5) This rule prohibiting parol evidence 
in the first instance was applied m Behary 
Lall\ Tei Naraiii IOC "64 "68 (1884) 
but dissented from in Rabken v Alagap 
pudayan 16 M 80 83 (1892) s post 
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was overridden by section 92 of this Act (1) It has, however, been subsequently 
held that the law on this point under the Act and in England is the same tie 
rule contained m this section being that of the Common Law modified by 
equitable considerations^2) , and that the present section made no change in tie 
law as laid down in Koiheenatk Chatterjee v Chandy Churn (3) the pnnc pies 
of which case have been approved and followed, and applied in numerous 
subsequent cases (4) 


A Pull Bench of the Calcutta High Court has also held that oral evidence 
of the acts and conduct of the parties such as oral evidence that possession 
remained with the vendor notwithstanding the execution of a deed ol out and 
out sale, is admissible to prove that the deed was intended to operate only as a 
mortgage (6) The principle of this decision was applied to a lease in a subsequent 
case in which it was held that evidence of conduct as for instance return of tie 
lease, was admissible to pro\e that such return was due to an intention to male 
the lease inoperatue (6) It is, however, a question whether these deci lona 
are not affected by the decision of the Pnvy Council in Ballishen v Legge (1) 

It has ' yN » Privy Council dec Sion 

in Balkxaht tion to be inadmissible 

docs not m mentioned Full Bend 

case but rather supports it, there being a distinction betwe‘*n mere oral 
of intention and evidence as to the acts and conduct of the parties (9) Ibu 
Court has however recently held that where the terms of a contract are un 
ambiguous no evidence can be given of the conduct of the parties m contriven 
tion of such terms (10) 


300 (1879) $ c 4 C L R. 419 Ram 
Dial V HeeraLaJl 3 C L R.. 386 (1878) 
[following Banapa v Sundardas /agjtvan 
das 1 Q 333 (1876)] dissented from in 
He i Chmder v Katly Chum 9 C 528 
(1883) 

(1) Dtamooddee Path v Kavn Taridar 
5 C 300 302 (1872) See as to tfais case 
Khe'ndas Agarualla v Skib Narayan 9 
C W N 178 at p 183 (1904) The 
question was later raised again in Datoo 

V Ra nehandra Totaram 7 B L R 669 
(1905) 

(2) Daksu Lakshman v Govtnda Kanit 
4 B 594 606 607 (1880) 

(3) See Hem Chunder v Kalty Chum 
9 C 528 (1883) s 92 of the Evidence 
Act lays down in terms the same rule 
as S r Barnes Feaeock then stated to be 
law following the case lo last no/e and 
dissenting from Diamooddee Path v Katm 
Taridar supra and followed in Kosht 
hath V Hiirrthur Moekerjee 9 C 898 
(1883) 

(4) PI eloo Monee v Greeih Chunder 
8 W R 515 (1887) Shetkh Parabdt v 
Sheikh Moham ted 1 B 1* R AC 
87 (1868) Ntinda Lail v Prosutino 
Moiee 19 W R 333 (1873) Hoeha 
Khand V Jetha Premaji 4 B 609h 
( 1878) s c 7 B 73 Daktu Lakshman 

V Covtnda Kanj 4 B 594 (1880) Hem 
Chunder v holly Chum 9 C 528 (1883) 
sc 12 C L R 287 Kasht Nath v 
Humhur Mookerjee 9 C, 898 (1883) 
Bel ary tail v Tej Norayan 10 C 764 
(1884) yenkatratnam ^ Reddiah 13 U, 


494 (1890), Rokken v Alagopptdv" 
16 M 80 (1892) Kader v W'’/" ,V 
C P C 882 (1894) s c 21 I A ” 
[Nee also Holmes v Matlew 9 ' 

C 413 (1855) Mully V Anutiio i 
1 A 72 (1849)] See Barton v 
of New South tVales L R ApP „ 
379 Baliishen Das v Legge 1? A 

Preonalh Shaha v 

25 C 603 (1898) foil m Kbankary ^ 
29 C 256 (1900) 

C ‘’89 (1901) RamSerup^ Allebn^" 

107 P L R (1905) ref to Narefisra 
Bhola 27 C W N 336 (1920) 

(6) S'Ajoma ^Aaran V /fewi 3 « ^ 

26 C 160 (1898) but see Jin 

Cl eh V Oliver 2 M 261 (1898) 

(7) 22 A 149 (1899) dist Noreiii'e 

Bheda 27 C. W N 336 (1920) ^ 

(8) 27 I A 58 (1899) s c 2^ 

A, Uafr 28 

(9) Khankur Abdur v Ah 

C 256 (1900) (evidence aa®"?’ , 
repayment of money return o* “'"g 5 
acts of possession by vendors) 

C W N 351 Mohmued Ah V ^ 

Ah 28 C 289 (1901) evidence * 
sble of promise by sendee to 
proptrt). o» TOwmmt m 
years sc 5 C >> •’ ,„£ et 

Appeal Calcutta High Court 6 
2899 ^ „ r-.wsf 

(10) Secretary of State 
Narendranath Milter 32 U e 

Dl upendra Chandra Si”Sho ' ....kasbt 
24C.\\ N 874, 
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A differeat view from that expressed m the cases in the last note but one 
has been expressed by the Bombay High Court(l) where it was said in answer 
to a contention that the circumstances required the Court to draw an inference 
that the document was not what it appeared to be —“We can only understand 
that as meamng that the document was accompamed by a contemporaneous 
oral agreement or statement of intention, which must be inferred from these 
several circumstances ’* This, it was held, was opposed to the Privy Council 
decision in cases in which a party was not entitled to rely on any of the provisos 
to the "ection And in another case in the same Court when the plaintiff 
desired to set aside a deed of sale b> proving that a misrepresentation, agreement 
or promise, was made to him at the time of execution that the deed would 
not be enforced as a deed of sale, it was held that such evidence would be 
inadmissible, smee its effect would not be to prove fraud, but to prove the 
existence of a different contract without proof of fraud to invalidate it (2) 

r »» 1 • » different view of the decinon, 

the parties is excluded thereby, 
relevant only b} reason of the 
there was a contemporaneous 
oral agreement or statement between the parties that a deed was to operate m 
differeat manner than it purports to operate , and that no exception is made in 
auv of the provisos to this section or elsewhere m the Act in favour of evidence 
which consists of tlio acts and conduct of the parties from which an inference 
might be drawn that there was an oral agreement to vary the terms of the 
contract oi grant (3) 

The principle upon which evidence of conduct has been admitted is explain 
ed by >1611*111, J , in his judgment m the case of Bahu Lalshnan v Gobinda 
7ianjt(4), in which he held that “ K party whether plaintiff or defendant, 
who sets up a contemporaneous oral agreement as showing thvt an apparent 
sale was really a mortgaae should not bo permitted to smrJ(5) his case by 
offering direct parol evidence of such oral agreement, but if it appears clearly 
and unmistakeably from the condua of the parties that the transaction has 
been treated by tlieln as a mortgage, the Court will give effect to it as a mort- 
gage and not as a sale and therefore, if it be nece^satv to ascertain what were 


Debt V Ananda Chandra S'* C L J 
15 Raja Ntrod Chandra v fianhar 
Cl akravarty 32 C L J 19 

(1) Dalioo V Ramchandra Tolaram 
7 Bom L R 669 (1905) 

(2) Dagdu Valod Sahu v Nann Vahd 
Sahu 35 B 93 and v So lona BasaPfo 
V Gadiga^a Koitaya (1910) 35 B 231 

(3) Acl ularaitaraju v Subbaraju 25 
M 7 (1901) 

(4) 4 B 795 (1880) referring to Ibis 
case Garth C J said In the latter 
case there will be found an excellent ;udg 
ment of Mr Justice Melvill in wh ch he 
very clearly explains this principle of 
Equ ty and the mode and tlis circum 
stances under which it may be applied 
Hem Chunder v Rally Churn 9 C at 
p 533 (1888) and see Behory Loll v 
Tej ttorayan IOC 764 (1834) at pp 767, 
768 If we may say so we entirely 
concur in these dtets ons (Babsu Eabih 
man v Goznnda Kanji supra Hem 
Chunder Soar v Rally Chum supra) 
indeed the luminous and able judgment of 


Melvill J in the Bombay case cannot but 
commend itself to the mind of every lawyer 
per Tottenham and Norris JJ Bak:u 
Lakthmai v Cobttda Ra ijt has been 
followed in Hem Chunder v Rally Chum 
supra Behary Loll v Tej Harayan supra, 
Katht Hath v Hurril nr Moolerjee 9 C 
898 (1883) Venkalaratna i v Reddiah 13 
M 494 (1690) For more recent deci 
sions in the Bombay High Court on this 
point (sales or mortgages bj conditional 
sale) see Tuhara i v Ran cl and F B 26 
B 252 (1901) Madhoirao Kesbatrao v 
Sakebroo 39 B 119 (1914) Rasturchand 
Lallnajx v Jakhta Pad a Palel 40 B 
74 (1916) following l/eruli v Balaji 2 
Bom L R 1053 (1900) A^aroyon Ram 
brtshna v ytgineihxtar 40 B 378 
(1916) Rakkcn v Alagappiidoyan 16 M 
80 (1892) 

(5) Ihis rule prohibiting parol evidence 
TO the first instance was applied m Befiary 
Lallt Tej \aro n IOC 64 '68 (1884) 
but d ssented from in 7?aittrn v Alagap 
pudayan 16 M 80 83 (1892) v post 
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the terms of the mortgage, the Court \Mliybr that purpose allow parol eudem 
to he (jiien of the original oral agreement ”(1) 

“ Although parol evidence will not be admitted to prove directly tiat 
Bimultaueously with the execution of a bill of sale there was an oral agreement 
by way of defeasance, jet the Court will look to the subsequent conduct of tie 
parties, and, if it clearly appears from such conduct that the apparent vendee 

+ *1./, no »»*. H -J. ^11 — -t- 0 


of the agreement out of which it arose , but it may bo very much more la 
many cases it may amount to an estoppel In such a case it is clear that 
evidence of conduct would be strictly admissible under section 115 of this Act 
And even aahen conduct falls short of a legal estoppel, there is nothing in the 
Evidence Act which prevents it from being proved, or, when proved from 
being taken into consideration Courts of Eqmty m England will always 
allow a party (whether plaintiff or defendant) to show that an assignment 
of an est itc, which is, on the face of it, an absolute conveyance, was intended 
to be nothing more than a sccunty for debt, and they will not onlv look to 
the conduct of the parties, but will admit mere parol evidence to show or 
evplain the real intention and purpose of the parties at the time The exercise 
of this remedial jurisdiction is justified on two grounds, vtz part perfortnanci 
and fraud ‘ 

‘ The Courts in India arc not precluded by the Indian Evidence Act from 
exercising a similar junsdiction The rule of estoppel, as laid down m 
116 covers the whole ground covered by the theorv of port performance That 
section does not saj , that in order to constitute an estoppel the acts which » 
person has been induced to do, must have been acts prejudicial to hia 
interest Its terms arc sufficiently wide to meet the case of a grantor who 
has aimplj been allowed to remain in possession on the undcrstvnding aaa 
belief that the transaction was one of mortgage, and thus every instance ot 
what the Engb»h Courts call * part performance^ would be brought within the 
Indian rule of estoppel But the ground upon which this jurisdiction of the 
Courts m India may most safclv be rested is the obhgation which lies upon 
them to prevent fraud (2) The Courts will not allow a rule or ev en a Statu e 
which was passed to suppress fraud, to he the most effectual cncourageia®’'^ 
to it, and, accordingly, in England the Courts, for the purpose of preveatmg 
fraud have in some cases set aside the Common Law rules of evidence 
Statute of Frauds The Courts in India have the same justification m dtaUng 
similailv with the obstacle interposed by the Indian Evidence Act la th^ 
modifying the rules laid down by sectioiw 91 and 92 of that Act, the 
will not he acting in opposition to the intention of the Legislature, 
enacting the provisions of section 26, clause (c) of the Specific Behef Ac 
(I of 1877), has shown an intention to relax the rules of the Indian 
Act, so os to bring them into conformity with the practice of the Engi^ 
Courts of Chancerv ” 


(1) As was observed by Wigram V 
C in Date v Hamillon (S Hare 381), 
and also by Jcssel M R lo Ungley v 
Ungtei (L H > 5 Cb D J8S7), the con 
duct of the parties shows that some con 
tract reconcilable with such conduct 
must have taken place between the litigant 
parties and the Court ts consequently 
compelled to admit evidence of the terms 


If the contract m order that justce 
e done between the parties 
<2) See Bhoh»<2lh KhcM ^ 
igiir-taJlah 8 D L R. 89 (18 ) 

thunder v Kally Churn 9 C S28 

1883), Kathi f^ath v Harrxhur iieo 

ee 9 C 893 (1883) RakUn v” 
■udayan 16 M 80 81 83 (1892) S» 
■|eld Ev, 429 ib 6lh Ed -73 
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Jlelvill, J , further intimated that in his opinion the First Proviso 
to this section ’vas large enough to let in evidence of such subsequent 
conduct as in the view of the Court of Equity would amount to fraud, 
and would entitle a grantor to a decree restraimng the grantee from 
proceeding upon lus document If the admission of this evidence can be 
justified on the grounds that it is within the purview of the First Proviso of 
the section, there can clearlj be no ground for the contention that it in 
anv sen'se contravenes its terms As already observed, this was the opimon 
of Melvill, J , in the case cited Vrho said(l) “ Or they may think, and this 
IS a view which is certainly capable of being supported by argument, that the 
case may be made to fall uithin the First Proviso to section 92, which admits 
parol evidence of fraud to invalidate a document It is true that it was 
held in Banapa v Sujjdar(7as(2) that the fraud mentioned in the section must 
be fraud contemporaneous with and not subsequent to, the making of the 
document, and the Court refused to entertain the argument, which is suggested 
bv ilr Dart in his work on Vendois and Purchasers (p 954, 4th bd ), that the 
refusal to fulfil a promise may be taken to show that the promise was originally 
fraudulent But, admitting that such an argument can hardly be maintained, 
I must still say that the words of the first proviso to section 92 are very wide, 
and declare that any act of fraud may be proved which would entitle any 
person to any decree relating to a document, and it is not qmte clear to me 
that these words are not large enough to let in evidence of such subsequent 
conduct as, in the view of a Court of Equity, would amount to fraud, and 
would entitle a grantor to a decree restraimng the grantee from proceeding 
upon this document ”(3) 

Similarly in the liter ca-e of Rakkcn v dlagappudayan^i) Muttusami 
A}'yar, J, said “I desire, however to rest my decision on the ground 
stated by Lord Justice Turner in Lincoln v Wright (5) Hi« Lordship said in 
that case ‘ without reference to the question of part performance on which I 
do not think it nccessarv to give any opimon 1 think the parol evidence is 
adiTussihle and is decisiv e upon the case The principle of this Court is that the 
Statute of Frauds was not luade to covet fraud If the real agreement in this 
case was that as between the plaintiff and IT, the transaction should be a 
mortgage, it is in the e)e of this Court a fraud to insist on the conveyance as 
being ^solute and parol evidence must be admissible to prove the fraud 
Assuming the agreement proved the pnnciplc of the old cases as to mortgages 
seems to me to be directly applicable Here is an absolute conv eyance when 
it was agreed that there should be a mortgage and the conveyance is insisted 
on m fraud of the agreement The question then as I view it, is whether there 
was such an agreement as this bill alleges, and upon the evidence I am per 
fectlj satisfied that there was Besides the agreement for the mortgage was 
only part of the entire transaction, and the appellant cannot as I conceive 
adopt one part of the transaction and repudiate the other Thus the ratio 
decidendi was that the conveyance formed only part of the real agreement, 
and that the oral agreement which gave a claim to eqmtable relief formed 
another part of the same transaction 4gain the ground for departing from 
the ordmary rule of evidence, was subsequent unconscionable conduct m taking 
advantage of that rule, and thereby endeavouring to mislead the Court into 
the behef that what was only an apparent sale but a real mortgage was a 
real sale and not a mortgage Tlie fraud referred to bv the Lord Justice 


(1) At p 608 

(2) 1 B 333 (1876) See also Cutis 
V Drouti 6 C 328 333 (1880) The 
Lew of Mortgoge in India by ^sh 
Beliary Ghose 3rd Ed p 221 

(3) For subsequent conduct see Vesantt 


Sons Sr Co v Shapurit Burjorjt Bharoo- 
da P C 36 B 387 (1912) 

(4) 16 M 80 82 S3 (1892) 

(5) 4 DeG A J 16 also referred to 
ta Balkuhen Das v Legge, 19 A 443 
(1897) 
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the terms of the mortgage, the Court will for that furpose allow parol eriicnu 
to he f/iien of the original oral agreement ”{1) 

“ Although parol evidence will not be admitted to prove directly tbt 
simultaneously with the execution of a bill of sale there was an oral agreemeat 
by way of defca«anee, j et the Court will look to the subsequent conduct of tie 
parties, and, if it clearly appears from such conduct that the apparent vendet 
treated tiie transaction as one of mortgage, the Court will give eSect to it as » 
mortgage and nothing more It is a mistake to reject evidence of the conduct 
of parties to a written contract on the ground that it is only an indication of an 
unexpressed unwritten contract between them. Conduct is, no doubt, evidence 
of tlie agreement out of which it arose , but it may be very much more In 
manv cases it may amount to an estoppel. In such a case it is clear that 
evidence of conduct nould he stnctly admissible under section 115 of this Vet 
And even when conduct falls short of a legal estoppel, there is nothing in tne 
Evidence Act wluch prevents it from being proved, or, when proied, from 
being taken into consideration Courts of Equity in England will akan 
allon a partv (whether plaintiff or defendant) to show that an a^igurneat 
of an estate, which is, on the face of it, an absolute conveyance, was intended 
to be nothing more than a secunty for debt, and they will not only look to 
the conduct of the parties, but will admit mere parol evidence to shoff ot 
explain the real intention and purpose of the parties at the time The exercise 
of this remedial jurisdiction is justified on two grounds, uz , part performance 
and fraud ’ 

‘ The Courts in India arc not precluded by the Indian Evidence Actfroo 
exercising a similar jurisdiction The rule of estoppel, as laid down in sectwo 
116, covers the whole ground covered by the theory of part-perforraance Tw 
section does not saj, that in order to constitute an estoppel, the 
per«on has been induced to do, must have been acts prejudicial to his o 
interest Its terms ate sufficiently wide to meet the case of a grantor v 
has simplj been allowed to remain in possession on the understanding so 
belief that the transaction was one of mortgage, and thus every 
what the English Courts call ‘ part performance ' would he brought within t 
Indian rule of estoppel But the ground upon which this jurisdiction of 
Courts in India may most safely be rested is the obligation which 
them to prea ent fraud (2) The Courts will not allow a rule or even a Sta “ 
which was passed to suppress fraud, to be the most effectual encouiageraf 
to it, and, accordingly , in England the Courts, for the purpose of preven i s 
fraud, Iiave in some cases set aside the Common Law rules of evidence an 
Statute of Frauds The Courts in India have the same justification J 

similarly with the obstacle interposed by the Indian Evidence Act " ^ 
modify ing the rules laid down by sections 91 and 92 of that Act, the to 
will not be acting in opposition to the intention of the Legislature, 
enacting the provisions of section 26, clause (c) of the Specific Eehet 
(I of 1877), has shown an intention to relax the rules of the Indian E^ 

Act, so as to hnng them into conformity with the practice of the -bOc 
Courts of Chancerv ” 


(1) As was observed by Wigram V 
C in Dale v Ilantillen (5 Hare 381), 
and also by Jessel M R , m VngUy v 
Ungley (L R , 5 Ch D 1887), the con 
duct of the parties sbons that some con 
tract reconcilable with such conduct 
must ha^c taken place between the litigant 
parties and the Court is consequently 
compelled to admit evidence of the terms 


of the contract in order that 
be done between the parlies 

8 B L R. 85 (I jjj 

ChuHder v Kally Churn 9 C ' ^ 

(1883) Kashi hath \ Itarrihur 
,cc 9 C. 898 (188-’)' ^ 

tudaian 16 M 80 81. 83 (K’-' 

Field Ev, 429, cb 8ll» 
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MelviU, J , further intnnntcd that in his opinion the First Proviso 
to this «ection ’vas largo enough to let in evidence of such subsequent 
conduct -IS m the view of the Court of Equity would amount to fraud, 
and would entitle a grantor to a decree restraimng the grantee from 
proceeding upon liis document If the admission of this evidence can be 
justified on the grounds that it is within the purview of the First Frouso of 
the section, there can clearl) be no ground for the contention that it m 
any sense contravenes its terms As already obscrs ed, this was the opinion 
of Mehnll, J, m the case cited uho said(l) “Or they may think, and this 
IS a view which is certainlj capable of being supported by argument, that the 
case ina>j be made to fall iiithin the First Proiiso to section 92, vhich admits 
parol e%udence of fraud to in\ alidate a document It is true that it was 
held in Banapa \ Sundnri/osfil) that the fraud mentioned in the section must 
be fraud contemporaneous with, and not subsequent to, the making of the 
document, and the Court refused to entertain the argument, which is suggested 
by Mr Dart in his work on Vendors and Purchasers (p 954, 4th Ld ), that the 
refusal to fulfil a promise maj be taken to show that the promise was originally 
fraudulent But, a dmi tting that such an argument can hardly be maintained, 
I must still say that the words of the first proviso to section 92 are very wide, 
and declare that any act of fraud may be proved which would entitle any 
person to any decree relating to a document, and it is not quite clear to me 
that these words are not large enough to let in evidence of such subsequent 
conduct as, in ths view of a Court of Equity, would amount to fraud, and 
would entitle a grantor to a decree restraimng the grantee from proceeding 
upon this document "(3) 

Similarly m ths later case of Itallcn v 4lagappvdafjan{4) Muttusami 
Ayyar, J, said “I desire, howeaet, to rest my decision on the ground 
stated ba Lord JU'ticc Turner m Lincoln a Wnght (5) His Lord>hip said in 
that case ‘‘ antbout reference to the question of part performance on which I 
do not think it necessara to gi\e any opinion, 1 think the parol evidence is 
admissible and is decisue upon the case The pnociple of this Court is that the 
Statute of Frauds was not rnadv to coaer frauii If the real agreement in this 
case was that as between the plaintiff and II', the transaction should be a 
mortgage, it is in the eye of this Court a fraud to insist on the Lonaeyauce as 
being absolute and parol evidence must bo admissible to prove the fraud 
Assuming the agreement proved, the principle of the old cases as to mortgages 
Beems to me to be directly applicable Here is an absolute con\ eyance when 
It was agreed that there should be a mortgage and the conveyance is insisted 
on in fraud of the agreement The question then, as I view it, is whether there 
was such an agreement as this bill Mlegcs, and, upon the evidence I am per- 
fectly satisfied that there was Besides, the agreement for the mortgage was 
only part of the entire transaction, and the appellant cannot, as I conceive 
adopt one part of the transaction and repudiate the other Thus the ratio 
decidendi was that the conveyance formed only part of the real agreement, 
and that the oral agreement which gave a claim to equitable rehef formed 
another part of the same transaction \gain, the ground for dejiarting from 
the ordinary rule of evidence, was subsequent unconscionable conduct in taking 
advantage of that rule, and thereby cndcavounng to mislead the Court into 
the behef that what was only' an apparent sale but a real mortgage was a 
real sale and not a mortgage Tlie fraud referred to bv the Lord Justice 


(1) At p 608 

(2) I B 333 (1876) See also Cutis 
V Brcn-n. 6 C. 328, 338 (1880) The 
Laxo of Mortgage in hi^ia by Rasb 
Behary Chose 3fd Ed p 221 

(3) For subsequent conduct see Vesanti 


Sons 6r Co V Shapurfi Burjorjx BharoO' 
tha P C 36 B 387 (1912) 

(4) 16 M 80 S3 S3 (1892) 

(5) 4 DeG &. J 16 ^$0 referred to 

in Balktshen Das v Legge, 19 A., 443 
(1897) 
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was not fraud practised at the time when the document was executed but 
the advancement of a claim in fraud of the true intention or the real 8greem»nt 
of the parties It seems to me that section 92 of the Evidence Act, as observed 
in YenLatratnam v ^eddta%(1) does not render evidence of the oral agreement 
inadmissible, for, if the real agreement were proved, it would tniuhioie tbe 
document as a deed of absolute sale the meantnq of ike frsl Prottso 

to section 92 of the Ei'idence Jet, and constitute a ground for a Coiut of Equit) 
and good con'^cience gi\ung effect to it only as a mortgage ” It has, howerer, 
been also held that the uaud referred to in this Proiiso must he contem 
poraneous and not subsequent fraud, i ’ ’ * i.i __ _ i - v 

this Pioiiso so far as it malres provisi 
be applicable(2) {\ post) The same 
whether or not a partj should or shi 

proof of a contemporaneous oral agreement expressed his dissent from tbe 
rule Hid doiNTi in that respect m Bai^u Lakshman v Govinda Kanjx, sajna'dS) 
‘ Nor do I Pee my waj to adopting the rule that a party should not first start 
his case ^nth proof of a contemporaneous oral agreement, and then confirm 
it by eindence of subsequent acts and conduct of the parties, but that he “ihoiiM 
proi e the latter first and then proceed to prni e the former The subsequent 
acts and conduct are onlj indications of the contemporaneous oral agreement 
and It is such agreement that is the real ground of Eqiutahle relief Sucbtule 
involves in it the anomaly that, while indirect evidence of the true agreement 
la admissible, notwithstanding section 92, direct evidence of the same is not 
admissible I do not, however, desite to be understood as saying that it "0"“* 
be safe to relj on the uncorroborated ora! evidence of the contempoMtif®’^ 
oral agreement at \ anance with the terms of a document, but I thinly the 
of corroborative eindence in the shape of subsequent possession and condun 
and other circumstances, is an objection that ought to go to the credit due W 
the parol evidence and not to its admissibility In the case before us, there 
such corroborative evidence, though the weight duo to it was a matter for t 
Judge to determine ” 

But in the absence of fraud or of conduct indicating fraud, parol 

t 

t 


if a party do or refrain from doing any particular thing, a certain sum snoii ^ 
paid by him, then the sum stated may be treated as liquidated damages 
bond for Ks 20,000, which, pro\'ided for payment of intere'-t at 
Be 1 4 per cent per month, contained tbe following clause “ ^Ve 
mi«e and gi\e m writing that wc shall pay year by jear a sum of Bs ^ 
account of the interest 4nd in tbe case of our failing to pay jear 
said sum of Rs 3 000, the same shall he considered as principal and tneK 
interest shall run also at the rate of Be 1 4 per cent per month 
bond the defendant sought to adduce evidence to show that after the exe 
of the bond the plaintiff stated that the clause was intended to , 

as a penal clause, and that the conditions therein would not bo gj 

but it was held that tbe clause was not penal, but in the nature of an agre 
to pay liquidated damages, and that the plaintiff was entitled to a “Ccre 
the amount due on the bond with interest as agreed upon, and 
tUstmguishmg the cases of Baksu Lakshman \ Oovinda Kanjxif), aod /gi 
Soot v Aaly Churn iXis(5), that the evidence tendered was not admi3 


(1) 13 M 495 

(2) Danopa v Sundardas Jegitvandas 
1 B 333 (1876), CuUt v Brou-n 6 C 
338 333 (18S0), aad s«« The Lou. of 
ilcrtgage in Itidta by Rash Behary Gfaose 
3rd Ed., p 221 


(3) 16 M at p 

(4) 4 B, 594 

(5) 9 C., 528 

(6) Bthary Lai V 
764 (1884) 


83 


Tef Naraii 
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And m the undermentioned case it was held that a registered instrument of 
mortgage takes eScct against anj oral ^eement relating to the hypothecated 
property and no parol agreement which purports to modify the terras of the 
contract of mortgage can be pros ed (1) 

As this rule turns on the fraud which is mvolved in the conduct of the 
person who is really a mortgagee, and who sets himself up as an absolute 
’ ' ’ ' If pose of defeating this fraud 

notice of the existence of 
who was m possession of 
. perty (2) 

In the decision of the Privj Council, already referred to(3), the Judicial 
Committee with reference to the admission by the High Court and Subordi 
’ ’ ' ‘ . ‘ ' ' ises for the 

■ — Their 

ble for tht 

purpose of construing the deeds or ascertaining the intention of the patties 
By section 92 of the Indian Endence \ct, no endence of any oral agreement 
or statement can be admitted as between the patties to any such instrument or 
their representatives in interest for the purpose of contradicting varying or 
adding to or euhtracting from, its terms, subject to the exceptions contained in 
the several proMsos It was conceded that this case could not be brought 
within any of t'" - .v t> -i _/j ■l ^ 

referred to bt 
their Lordship 
the Indian Leg 

the contents of the documents themsehes with such extrinsic evidence of but* 
rounding circumstances as may be required to show in what manner the 
' ' ' ' ' • ’•* evistiDg facts ”(5) In a later case in the 

while under this section and section 93 
)w what was intended by the parties, for 
such intention must be gathered from the language of the instrument, evidence 
of pteiTOus transaction between them may be admissible for a limited purpose 
as, for instance, in anticijiation of an obvious defence (6) And in a recent 
case in the Privy Council where it was a question whether the amount of land, 
named in a kahitlvjat was more than was contained by the specitied boundaries, 
it was held that the kabulujat could not be vaned by extnnsic evidence on this 
point or as to the negotiation before it was completed (7) 

In a later case where the respondents claimed possession of lands under 
deeds purporting to he absolute conveyances, and the appellants, contending 
that those were intended to he mortgages and had always been so treated 
by all the parties, offered evidence of conduct m support of that view, and this 
’ ’ 1 ’ . ' jtjy uudet this section, the Pnvy Council 

lisclosed a charge of fraud antecedent 
any opimon on the application of this 


(1) ifahora; Singh v Raja BuUant 
Singh (1906), 28 A 508 

(2) kasht kalk v Humhur Mookerjee, 

9 C, 1893 (1883), Rakkenv Alagappuda- 
ion 16 80, 81, 82 (1892) 

(3) Bolkithen Das v Legge 22 A., 149, 
1S8 159 (1899), s c. 4 a W N, 153 
The decision of the High Court >s upheld 
m 19 A 434 (1897) 

(4) Alderson v IIAi/e, DeC & J., 105, 
Linealn v lyrighl, 4 DeG & J , 16 were 
referred to by the High C^urt. Set as to 
this class of caaes Rochefoucauld r 


Bouslead L. R, 1897, 1 Cb , 196 

(5) Balirtshcn Das v Legge, 22 A , 
158 159 (1899). /Aanda i'ingA V Wahid- 
uddtn P C, 38 A 570 (1916) but see 
Hantfun ittssa v Fats un nissa, P C., 33 
A 340 (1911) 

(6) Protaf Chandra Saha v Mohammad 
Alt Sarkar, 19 C L. J, 64 (p 70) 
(1914), per Mookerjee J 

(7) Durga Prasad Singh v Rajendra 
Ifaram Bagehi P C., 41 C, 493 (1913); 
18 C W N, 66 
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was not fraud practised at the time when the document was executed lut 
the advancement of a claim in fraud of the true intention or the real agreemect 
of the parties It seems to me that section 92 of the Evidence Act, as ohserved 
in Venkalratnain \ JleddtakiX) does not render evidence of the ora! agreeaeat 
inadmissible for, if the real agreement were proved, it would invalidate the 
document as a deed of absolute sale toifAtn ihc meantn'j of the frsl Pron'o 
to section 92 of the Evidenex Act, and constitute a ground for a Court of Equit; 
and good conscience giving effect to it only as a mortgage ” It has, however 
been also held that the fraud referred to in this Proviso must be conteo 

poraneous and not subsequent fraud, i” ’ ’ * * _ v „ ♦ 

this Pjoiiso so far as it malees provisi 
be applicable(2) (\ post) The same 
whether or not a party should or sh 

proof of a contemporaneous oral agreement expressed his dissent from the 
rule Hid dowm in that respect in Bofou Lakshman v Govtnda Eanji, 8ajiDg(3) 
Vor do I see mj wa) to adopting the rule that a party should not first «tirt 
bis case Vinth proof o^ a contemporaneous oral agreement, and then confir® 
it by idence of subsequent acts and conduct of the parties, but that he shoalJ 
prove the latter first and then proceed to prove the former The suhseques 
acts and conduct are only indications of the contemporaneous oral 
and it IS such agreement that is the real ground of Eqmtable relief Sacn rule 
involves m it the anomaly that, while indirect evidence of the true agicetaen 
18 admissible notwithstanding section 92, direct evidence of the same » do 
admissible I do not, hoivevcr, desire to be understood as saying that it voiu 
be safe to rely on the uncorroborated oral evidence of the contemporsceo 
oral agreement at \ ariance with the terms of a document, but I think the . 
of corroborative evidence in the shape of subsequent possession 
and other circumstances, is an objection that ought to go to the credit dufi 
the parol evidence and not to its admissibility In the case before us, there 
such corroboratue endence, though the weight due to it was a matter tor 
Judge to determine ’’ 

But in the absence of fraud or of conduct indicating fraud^ psml 

* ' ■* t 

t 

if a party do or refrain from doing any particular thing, a certain sum scju 
paid by him, then the sum stated may bo treated as liquidated . g{ 

bond for Its 20,000, which, provided for payment of interest at the r 
JSe if per cunt per month, contained tie fbUowing cl«u*'e '* 
mi«e and gii e m writing that we shall pay year y ear a sum ^ ^ thf 

account of the interest And m the case of oUr failing to pay year 
said sum of Rs 3 000, the same shall he considered os principal 
interest shall run also at the rate of Re 14 per cent per month In V'^*_.gution 
bond the defendant sought to adduce evidence to show that after thee 
of the bond the plaintiff stated that the clause was intendc^o 
as a penal clause, and that the conditions therein would not be _j 5 { 
but it was held that the clause was not penal, but in the nature of an 
to pay liquidated damages, and that the plaintiff was entitled to a 
the amount due on the bond with interest as agreed upon, and appro 
ihstinguishmg the cases of Saksu Lalahman v Oovinda Aaryi(l), and ,. «) 
Soot v haly Churn Bjs( 5), that the evidence tendered was not adnu« ^ ^ 


(1) 13 M 49S 

(2) Banafa v Sundardas Jagiivandas 
1 B 333 (1S76), CuUt v Btoah 6 C 
328 333 (1880) and see The Lajf of 
Vfertgoee sn India by Rash Bchary Chose 
3rd Ed., p. 221 


(3) 16 M at p 83 

(4) 4 B, 594 

(5) 9 C. 528. ^ 

(6) B.hary LaJ r Te, 

764 (1884) 
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reserved to the \ endor a right to repurchase svithiu a specified time, and these 
had been separately stamped and registered, and the right to repurchase had 
not been evercised, it was held that the transaction was a sale (1) In this case 
it was said that the intention of the parties was to be gathered from, the docu 
ment Mewed in the light of the surrounding circnniatanccs In se\eral cases 
the Bombay High Court has decided the que&tion whether a transaction was a 
•mortgage bv conditional sale bj deducing the real intention of the parties 
from the circumstances of each case (2) 

As alieadv stated the position ^loptcd by the High Courts following the 
decision of the Pnw Council is this — 

The English Chancery cases are inapplicable The question mu’t be 
determined hv the pronsions of this section which precludes evidence of any 
oral agreement or statement Admittedly direct evidence of any statement of 
intention is excluded But eMdence of conduct is onlv relevant as leading 
to the inference of a contemporaneous oral agreement (3) Subsequent acts and 
conduct are only indications of the contemporaneous oral agreement which 
agreement is the ground for relief The admission of evidence of conduct 
involves the anomnlv that, while indirect evidence of the true agreement is 
admissible notwithstanding this section, direct evidence of the same is not 
admissible (4) If evidence of conduct does not establish an agreement other 
than that appearing on the face of the document, it is irrelevant If it does, 
then It IS excluded by this section, which prohibits evidence whether direct or 
' ’ ’ « -r* jj. more recently held that 

g the Tights of the parties may 
ct of the parties, but in any 
case where the terms are unambiguous no evidence can be given of the 
conduct of the parties in contravention of the terms of the contract (6) 

The true rule would therefore appear to be that any evidence whether of 
conduct or otherwise, tendered for the purpose of contradicting, varying, 
adding to, etc , a document is excluded by the terms of this section unless it 
can he Bhoivn to be admissible under the Frovisosf?), as on the mound of 
£raud.(8) If a case comes within the Provisos, then any evidence of conduct 
or otherwiac may he given In short, the same principles apply to the admission 
of evidence of conduct as indirect evidence of the existence of a contemporaneous 
oral agreement as to the admission of direct evidence Neither is admissible 


(1) Jtanda S\ngh v IVahtd ud din P 

C 38 A 570 (1916) see Bhagaan 

Sahai V Bbagivan D\n PC 12 A 387 
(1890) 

(2) Kasturchand Lakhmaji ^ Jahhia 
Padia 40 B , 74 (1916) Narayan Ram 
knslina v Vtgneshivar, 40 D 378 (1916) 
ifadhavrao Keshavrao v Sahebroo 39 B , 
119 (1914), Tukarom V Ronichond F B, 
26 B 252 (1901) 

(3) Acl Htarainorajit v Subbaraiu 25 
M 7 (1901) Datloo v Ra)nchandra 7 
Bom L R 669 (1905) Radha Roman 
V Bhouanx Prasad 5 C W N eexen 
(1901) 

(4) \ Alagap’t’udayan 16 M, 
80 at r 83 (1892) 

(5) See Secretory of Stole v humor 
Rarcndraixalh Muter, 32 C L J 402 

(6> Ib . Dhxipendra Chandra Sxngha v 
J/onhar Chakratarli, 24 C W N . 874 
AironjJioi/ii Debi v Ananda Chandra 32 
C. L J, IS, Raja Nxrod Chandra v 
W, LE 


Harikar Chakravartx 32 C. L J 19 

(7) Datloo V Ro) xchandra 7 Bom L 
R 669 670 (1905) 'This of course 
does not preclude a person from relying 
on the proviso of the section but there 
IS no case made here which would enable 
ns to say that any of these provisions are 
applicable to the circumstances of the 
case And m Balkxshen v Ltgge, 22 A , 
149 (1899) the Privy Council said it vas 
conceded that the case could not oe 
brought wiUnn any of the provisions 

(8) Rahxman t Slahx Botsh 28 C. 70 
(1900), Meung Bin v Ma fflaing (F. 
B) 3 L 8 R 100, Abbaji Annajx v 
Auxinon Tukaram 8 Bom. L R 553, 
Sangira Mahf'f’a i Ramafif’o (1909), 34 
B 59 In Raridas Ranchoredas v 
llercanixle Bank 44 B 474 it was held 
that there was nothing in this section 
uhich presented an implied agreement by 
acquiescence being proted 
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section, ordered that the rejected evidence should be heard subject to any 
objection which the respondents might take (1) 

As already stated, it has been held bv some decisions of the Calcutta Ri'ili 
Court, that the decision in BaV ishen Dat v 2 egjc does not in any case exclude 
evidence of conduct It does not, it is said lay down any rule of exclusion of 
evidence over and above that contained in this section which excludei am 
oral ogTcement or statementy but not evidence of the acts and conduct of the 
parties not being m the nature of an oral agreement or statement The evidence 
which the Pnvy Council held inadmissible consisted of the italm^ntf of one 
of the patties to the transaction and of a pleader which went to show that at 
the time when the negotiations were going on winch led to the execution of 
the deeds under consideration, one of the parties said that he would not execute 
the deeds unless it was a mortgage and the other answered, and tha*^ answer 
was supported by the pleader that the two deeds which they were going to have 
would together amount to a mortgage only That was adduced as evidence 
of the intention of the parties, and that evndence was considered madniis ible 
That evidence consi"* ^ — 

fore came directly within 
of the acts and conduct c 

bj the Pmy Council (2) Such evidence of intention is obviously inadmisnhle 
So evidence of a contemporaneous oral agreement at the time of sale of immov 
able property that the property was to be reconveved on payment of tw 
consideration money has been held inadmissible (3) There arc, hovreve^f 
decisions both earlier and later than that of the Pnvv Council m which the 
Courts have in order to judge of the nature of a transaction, bad recourse to tw 
acts and conduct of the parties and to the circumstances, as for example, wh«f» 
it was sought to show that an apparent sale was really a mortgage to the circu^ 
stance that the property which was worth Rs 250 was apparently sold fc* 
Rs 35 (t) Whilst, however these cases decide that evidence of conduct u 
admissible they leave untouched the question whether, when evidence o 
conduct has been admitted to show that a tTan«action is not what on its 
it appears to be, oral evidence may then be given to show what were the tetn» 
of the real transaction It has been held that such evidence mav be given p) 
There arc however, decisions of the Calcutta High Court which adopt o 
approximate to the views of the Aladras and Bombay High Courts (C) 

In a case in the Calcutta High Court it was held that in determniaj 
whether a transaction is a mortgage or a sale mth option to repurchase 
Judge should fake the transaction as expressed in the docuniertts snu 
also consider facts which may be legitimately proved with a view to 
the relation of the language of the document to existing facts and is 
m refemng to a difference between the value and the consideration (7) ^ < 
in a later case m the Pnvy Council, where a deed purporting to be 
absolute sale bad been followed a month later, bv one in which the pureba^ 


(1) Afa ns hyin \ Ala She La F C 
38 C 892 (1911) 

(2) Klankar Abdur \ Ah Hafe' 2 C- 
2S6 258 259 (1900) Afol amed Alt r 
Nasar Ah 2? C 289 (1901) 2nd Appeal 
Cal H C 695 of 1899 (4lh June 1901) 
Contra see Achularomara/a v Subboraju 
25 M 7 (1901) 

(3) S A 32 of 1904 Mad H C 6tb 
Sept. 1905 15 Mad L J s n 9 

(4) Second Appeal Cal H C 696 of 
1899 (llth June 1901) cor Ameer Ah 
and Pratt JJ 

(5) V a lie p 620 Boksu Lakshman v 


Coinnda Kanft 


594 (1880) r« 

Rakken v Alagat-f tdayan 16 M 80 
83 (1892) the Court disagreed “ 
limitation imposed in the 
preventing a party from starting , 

by direct parol evidence of the vC 
oral agreement _ 

(6) Rodha Roman v Bhoteani rrasoa 

5 C W N ccxcvi (1901) Rah 
Etaht Buksh 28 C 70 (1900) 
and see ante p 518 , .« 

(7) Abdul Gaffur v Sheikh lomat 
C L J 228 (1913) per Jenkio* l- ! 
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section would not apply to questions bte that of the present case, raised by the 
parties on one side tiifer se and not affectii^ the other party to the contract, 
touchin" their relations to each other m the transaction Ihe evidence in this 
respect would be offered not to vary, contradict, add to or subtract from, the 
terms of the vendees’ joint liability under the contract of purchase and sale from 
their \endor, but onU to show as between themselves, the two vendees, to wit, 
which was the real purchaser, or rather whether M was not the trustee only of 
his brother G P Analogously, in the case of the promisors of a joint note, 
it IS competent to one of them, who has had to pay the entire debt to show in 
\anation of the terms of the note, as against a co promisor, that the payer 
Mas a suretv onh, and pro\ing this to get a decree for indemnification 
against his co promisor (1) 

See Illustrations (o) (b), (t,) The following cases may also he taken For the 
together with tho'^e cited ante and post, m the 2Vofc to the seiond Prorno as purpose of 
illustrition® of the meaning of these words In a smt for ejectment in which 
the defendant pleaded that there was an oral agreement between lum and his adding to ox 
lessors that he should be entitled to a renewal of the le i'*e for three years it was subtracting 
held that eiidence of this oral agreement was inadmissible as it was inconsietcnt ^erms^* 
with the terms of the "ccond clause of his lease, which provided foi the defend 
ant ginng up possession of the pteituseb on receiving a month’s notice to quit, 
and which was as follows If \ ou mean me to vacate at the completion of the 

term i ou must gii e one month s notice In accordance therewith I will 
vacate and giv e up no'session to you ’ (2) here, again, in a suit on a 
promis ory note the defendants pleaded that the note was passed to the 
plaintiff onh as a security to him against an apprehended loss in certain 
tianiact’ona going on between the parties and sought to prove an agreement 
between them that accounts would be settled at a later date and money would 
be paid or receii ed in accordance with such later settlement held that such a 
defence could not be allowed to be raised and that the evidence sought to 
be adduced was inadmissible under this section (3) 

In the case nest cited R N , prior to his death, was a partner with defend- 
ants in the firm oi N 0 and Co Tie died on the 8th November 1884 On the 
9tb November 1885 his executois passed a release to the defendants, which 
recited that B s share in the firm and future business had ceased on his death , . 

that the surviimg partners had requested the executors to settle the account 
of their testator with the firm, and that after exaniimng the books and taking 
accounts etc a balance of Rs 8 395 11 0 was found due, on payment whereof 
the evecutora released the defendants from all claims in respect of the share 
and interest of 2J, Ac On the 7th \pnl 188Y, the executors assigned over to 
Vhe n one awnn share m ihe said frtm, and ttie plaiiArfi, as assignee 

v.f. -T.* * 1 - jti I «:hare and for an account 

'■ ite examination of the books at the 

' ' ’ 'V to the testator’s estate by the 

firm had not been ascertained , and that it had been agreed on by the partners 
at the time of the release, that, in addition to the sum therein mentioned, the 
» „ r - — i _ it. i X i > *■ te, should receive a one arma share 

the right of the plaintiff, and con- 
te m the partnership ceased at his 
<j.cd.cn iuey leuea on cue leiease, antt denied any agr^emcnt to give the 
executors a share , and contended that, under section 92 of the Evidence Act 

(1) MuIchoHd V iladho Ram supra C 58 (1876) CoArn v Bent of Bengal, 

at pp 425 424 2 A 598 602 (1880) . Jadu Rai v 

(2) Ebrohtm Pir v Cursetji Sorabjee Bhubotarm Nvndy 17 C.. 173, 186 (18891 

11 B, 64* (1887) See as to terms tn (3) Sree Ram \ Ftrm Sobha Fan 

contravention and defeasance of those of Gopal Rat, 20 AIL L 315 

the instrument Jlforon v Afi«« 2 
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As be- 
tween the 
parties to 
any such 
Instrument 
or their re 

f iresenta 
Ives In 
interest 


unless the case can be shown to come within the Provisos to the section Tie 
Dekhan Agnciiltunsts Relief Act (XVII of 1879) section 104. creates an escep- 
tion to the rule by admitting oral evidence to enable a Court to ascertain the 
real nature of a transaction(l) but it only apphes m the case of one vfho \\s3 
an agncultunst at the time of the transaction (2) 

Persons who are not parties to a document or their representatives in 
interest may give evidence of any facts tending to show a contemporaneoas 
agreement \ a^ng the terms of the document (3) Though under this section 
oral evidence is not admissible for the purpose of ascertaimng the intention 
of the parties to a written document as between the parties to such isTitten 
instrument or their reprc*'entativc3 in interest where evidence is tendered 
as to a transaction with a third party, the ordinary rules of equity and goal 
conscience come into play unhampered by the statutory restrictions of the 
section (4) A party to what is on the face of it a sale deed cannot in a suit 
with a person who is no party to the deed produce evidence to show that the 
deed was really a deed of gift (6) Purtlicr, the words in this section ‘ between 
the parties to any such instrument,” refer to the persons who on the one 'ide 
and the other came together to make the contract or disposition of property 
and would not apply to questions raised between parties on the one side only of 
a deed regarding their relations to each other under the contract The woroj 
do not preclude one of two persons in whose favour a deed of sale purported 
to be executed from proving by oral evidence m a suit by the one agsiwt 
the other, that the defendant was not a real but a nominal party only to the 
purchase and that the plaintiff was solely entitled to the property 
It related Thus M conveyed certain houses and premises to plamtiS sod 
defendant jointly by a sale deed Plaintiff sued defendant for ^ 

from the premises alleging that he alone svas the real purchaser, and that 
defendant was only nominally associated with him m the deed. that 
section 92 of the Evidence Act did not preclude plaintiff from showing V 
eiidencc that he alone was the real purchaser, notwithstanding the 
was desenbed in the sale deed as one of the two purchasers ($) j ? 
this case said ” In the case before us, the ‘ parties ’ m this sense would be the 
vendor on the one part and the two vendees on the other part ‘ As between 
the vendor and themselves neither of the vendees would be heard to plead o 
would be allowed to offer oral evidence to show that both were not parties 
the buying o! the house Neither vendees could resist the vendors tlaiia o 
the price or for any other relief properly ansing to him out of the 
on a plea intended to show that one of the two was a nominal party onl) ^ 
contract Similarly one of the several obligors of a bond or bill ofeichanpC 
would not be allowed in answer to the obligee’s action on the joint 
to maintain a plea that he was a surety only , except of course m a case w 
a money lender made advances on the security of a joint and , 

being well aware at the time that one of its makers was a surety only in s 
case, notwithstanding the form of the note, the surety has been allowc 
plead, as an equitable defence, and prove that ho was known by the ic 
to be surety when the note was made, and that without his consent, the 
had time given to him by the lender Such a case as this would fall 
under the jtrst Protiso to section 92 But, on the other hand, wo think tba 


(I) Gopat Cl ela v Rajoram Amiha 36 
D 305 (1912) 

(’) Savantrana \ CinappA Faixrappa 
38 B 18 (1914) 

(3) S 99 post see note lo that section 
See PalfiommoJ v S^tA Koloi 27 M 329 
33l (1903) dissenting in this res p ect 

(rort tiahiman v Claht Dokth 28 C 70 
(1900) and v ifthgad Ram r Uathan 


Lai (1912) 47 P R No 67 r 25S^j 

(4) Maung Ajm v Wj C 

C 320 sc 22 C W N 257 ? ^ 
See i’utHBori Debt v Kahpada Maberi 
45 I C 13 p j Su'f 

(S> Ashfari ir*ua" v SyeO 
Uuta n 22 0 C 222 sc 53 I 

(6) \fulchand v \raJHo Rata * 

421 (1883) 
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«;ectioii wovild not apply to que'^tions hke tliat of the present case, raised by the 
parties on one side, tiifcr se and not affecting the other party to the contract, 
touching their relations to each other in the transaction Ihe evidence in this 
respect would be offered not to vary, contradict add to or subtract froin the 
terms of the vendees joint liability under the contract of purchase and sale from 
their V endor, but only to show as between thcpiselves the two vendees to wit, 
which was the real purchaser, or rather whether M was not the trustee only of 
his brother G P Analogously, in the case of the promisors of a joint note, 
it is competent to one of them who has bad to pay the entire debt, to show in 
vanation of the terms of the note as against a co promisor, that the payer 
was a suretv onlj, and proving this to get a decree for indemnification 
against his co promisor (1) 

See Illustrations (a) {b) (c) The following cases may also be taken For the 
together with tho'e cited ante and post, in the Ao/c to the second Proviso as purpose of 
illustrations of the meanina of these words In a smt for ejectment in which 
the defendant pleaded that there was an oral agreement between him and bis aiding to oi 
lessors that he should he entitled to a renewal of the le ise for three years it was suhtraoting 
held that. eMdenee thie eral agieement. vtaa vcva.d.awia.hle as vt vrae vneowfewtewtr 
with the terras of the second clause of his lease which provided for the defend- 
ant giving up pos ession of the ptpmi3e5> on recemng a month 8 notice to quit, 
and nluch was as follows If vou mean roe to vacate at the completion of the 
term vou must give one month a notice fa accordance therewith I will 
vacate and give up possession to you (2) Where again, in a suit on a 
promissory note the defendants pleaded that the note vras passed to tho 
plaintiff onlj as a security to him agaiust an apprehended loss m certain 
transactions going on between the parties and sought to prove an agreement 
h“tween them that accounts would he settled at a later date and mone} would 
be paid or receiv ed in accordance with such later settlement held that such a 
defence could not be allowed to be raised and that the evidence sought to 
he adduced was inadnussible under this section (3) 

In the case nest cited R N prior to his death was a partner with defend 
ants in the firm of A C and Co He died on the 8th November 1884 On the 
9th November 1885 bis esccutois passed a release to the defendants, which 
recited that R » share m the fiim and future business had ceased on his death , 
that the surviving partners had requested the executors to settle the account 
of their testator with the firm and that after examining the books and taking 
accounts etc a balance of Rs 8 395 11 0 was found due on payment whereof 
the executors released the defendants from all claims in respect of the share 
and interest of 1? Lc On the 7th April 1887, the executois assigned over to 
the plaintiff a one anna share m the said firm, and the plaintiff, as assignee 
brought this suit for a declaration of lus right to the share and for an account 
'He alleged that there bad been no accurate examination of the books at the 
time of the release , that the amount really due to the testator s estate by the 
firm bad not been ascertained , and that it had been agreed on by the partners 
at the time of the release, that m addition to the sum theiem mentioned, the 
executors as representing the testator s estate, should receive a one anna share 
in the partner'ship The defendants denied the nght of the plamtiff, and con 
tended that the interest of R and his estate in the partnership ceased at his 
death They relied on the release, and denied any agreement to give the 
executors a share and contended that under section 92 of the Evidence Act 

(1) Mulct aytd v Madho Ram supra C 5S (1876) Cohen v Bank of Bengal, 

at pp 423 424 2 A 598 602 (1880) Jadu Rai v 

(2) Ebrahtm Ptr v Curset}c Sorabjee Bhubolaran Ifundy 17 C. 173, 186 (18891 

11 B, 644 (1837) See as to terms m (3) Sreo Ram v Ftem Sobh9 Ram 

contravention and defeasance of those of CoPal Rot 20 All L J, 315 

the instrument Aforan v Afiflu Btbee, 2 
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no e\ndence could be given of the alleged agreement For the plaintiff, 
it was contended that the agreement as to the one anna share was quite 
independent of the release It was hdd, that e\ndence of the agreement 
that the execiitora should continue to have a one anna share in the partner^bp 
was inadmissible as being inconsistent with the written release Bf the reliJ-e 
the executors of H released the partners from all claims whateier m re'pict 
of a share and the consideration for that release was stated m the document 
to be a lump sum, on paj ment of which under the writing all claims an mg out 
of the old partnership ceased and determined The oral agreement added 
another term to the consideration for the release la respect of the past accouBts 
ttz , the continuance of a one anna share m the partnership Such an agree 
ment w as not a purely collateral or additional agreement It was an additioa 
to the terms of a contract that had been reduced to writing and was 
inconsistent with those terms (1) 

And where in a suit on a promissory note payable on demand, the defendant 
admitted execution and consideration, but pleaded that it was agreed betwicn 
the plaintiff and the defendant at the execution of the note that the plaintiff 
' ntil a certa n 

laturc, It was 
c this eectioB 

and the suit was accordingly decreed against the defendant (2) Had th* 
evidence been admitted it would have had the effect of contradicting the ten» 
of the document As the ifttrd Protuo under which the evidence nas tendered 

t jiiJj 

pron'» 

3 of the 

instrument, and, therefore, if effect be given to this condition it cannot afiect 
the terms of the document itscU In a cast m the Privy Council where a 
mortgagor had contended that the real intention of the parties should w, 
ascertained from negotiations and conversations alleged to have taken 
before the mortgage r\a3 executed, it was held that where there is an express and 
unambiguous stipulation m a mortgage deed that the profits of the property 
shall belong to the mortgagee m heu of interest this cannot be contradicteil 
or varied by reference to prehminary negotiations, and it was said tiiat this 
13 no more permissible in India than in £ng1and and that this Act is clear oa 
that noint (J) And in another case in the Pn\ y Council where it was a question 
whether the area stated as deimsed m a labuUi/al exceeded the quantity o 
Jind contained bj the specified boundnnes it was held that the construction 
of the kahuUyat could not be contradicted or varied bj extrinsic eMdeuce w 
this effect or by evidence of the preliimnar} negotiations which led to the 
contract (4) 

" ' , • . 1 1 _ ^ n by lostal 

was orally 
ion of part 

of the hypothecated property, until the amount due on the bond should hare 
been liquidated from the rents , that, m accordance with this agreement t « 
plaintiff obtained possession of the land, and that ho had thus realised t 
whole of the amount due It was held that the oral ogrecmtnt was not oce 


(1) C<rj.as]\ Ruttonn ' Rurjor/t Rus 
tom]! 21 B 335 (1883) followed »n 
Ad Ijatii I}cr v Rama Krishna Iyer 38 M 
514 (1915) 

( he 1/ ban Sercicjee ^ Oghfir NfiK 
I C W S cvi t 2 C W S 18S (1897) 
i ishnu Ramehandra Joshi v Canetk 


Krishna Sethe 23 Bom L R- 

(3) Seiyid Abdullah Khan ' 

Beshtrel Ilushtn 40 I A 31 (1912) I' 
C L J 312 r, Ira 

( 4 ) Diirsa Prasad Singh v 

Karan Dagchi F C. 41 C 493 (m»’ 
18 r \\ N, 66 • e 19 a n. / " 
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^\hich detracted from, added to, or vaned the original contract, but only pro 
\nded for the means bj which the instalments were to be paid, and that it was, 
therefore admi «ible m cndence (1) iVhere there was a registered part tion« 
deed allotting the several joint properties among the difierent sharers, and the 
partition deed whilst it made special provisions for gmng access to other portions 
was silent a* to the nght of access of a particular house fallen to the share of 
a particular sharer, the latter, it was held, could not set up an oral agreement 
to gi\e bun the right as the same was not admissible under this section (2) In 
the undermentioned ca^efS) it was held that an alleged agreement to pay 
interest was either a part of the agteement embodied in the Uiala or it was a 
«eparate agreement If the former, then xmdec this section evidence of it was 
inadnussible If it was a separate agreement, then it would not vitiate the 
agreement embodied in the khata which ai>art from this supposed oral agreement, 
would not have been open to objection under section 257A of the last Civil 
Procedure Code, now omitted 

In the ah«encc of a contract to that effect an agent cannot personally 
enforce or be hound by contracts (4) The agent is liable if, by the terms of the 
contract he makes himself the contracting partv Evidence is not admissible 
to «how that a per®on who appears on the face of a wTitten contract to be 
personally a contracting party js not really a contracting party, and, therefore, 
not bable as such upon the contract (5) 'When it appears upon a written 
contract that the agent is liable, he is not unless he can show that there was a 
mistake and that the writing did not properly express the intention of the 
parties (6) entitled to discharge himself by reason of his agency , for the effect 
of the ivntten instrument cannot be vaned by oral evidence (7) In a suit 
on a contract signed by the defendant personally, the latter attempted to lead 
oral eiudence to show that be was contracting as agent and that the name of 
hs pnnapal was disclosed at the time of the contract On objection it was held 
that such evidence was not admi«sible for the purpose of exonerating a contract 
ing party from liability, for that would be substituting a different agreement 
from that evidenced by the vntmg (8) The Contract \ct, moreover, provides 
that such a contract ny the agent personally shall be presumed to exist 
ID three specified ca«es, unless the contrary appears, one of which cases is 
where the agent does not disclose the name of his principal This probably 
means in the case of a written contract where the name of the pnncipal is not 
disclosed on the face of the contract The Contract \.ct should be read subject 
to the provisions of this section and if on the face of a written contract an 
agent appears to he personally liable, be cannot probably escape hability by 
the evidence of any disclosure of his principals name apart from the docu- 
ment (9) On the other hand, it has been held that there is nothing to prevent 
the production of evidence to show that the person who is not liable upon 
the face of the contract is m fact chargeable under it (10) 


(1) Ra I Baksh v Durjan 9 A 392 
(1887) See Badal Ra i v //ii(7oi 44 A 
53 19 A L J 826 (1921) 

(2) Rrtstna I raju \ 1/arr<j»H IS Mad 
L J 255 (1905) 

(3) Raid and Mold aid v tfaren 
Bh kla '>8 B 310 (1904) 

(4) Contract Act (I\ of 1872) s 230 
in vihich the eon\erse rule to that which 
obtains m England is la d down tee SC, 
77 as to Negotiable Instruments see » 
28 Act XVI of 18S1 ns to exidence of 
usage V post In Calcutta xvhere a sen 
dor of goods deals with the banian of an 
European firm quo banian he can only 


look to the latter for the price Sheik 
Fa -alia v Ra kamal Miller 2 B L R., 
O C J 7 8 9 (1866) 

(5) Bepti bchan v Ramd andra S B. 
L R 234 242 243 (1870) 

(6) H ale v Harrop 6 H & N 768. 

(7) See Cunningham and Shephar^ 
Contract Act note to s 230 Taylor, Ev,, 
S 1IS3 

(8) Ehrahimbhoy r Momooji, 45 
1242 (1921) 

(9) Soopromenian Selly v Heileert, 

C 71 79 (1879) 

(10) Taylor Ev $! 1135, 1174. 

Behari ▼ Ram Chundra 5 B L. R., 
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no evidence could be given o£ the alleged agreement For the pliintiff, 
it was contended, that the agreement as to the one anna share was quite 
independent of the release It was hdd, that evidence of the agreement 
that the executors should coatmue to have a one anna share m the pdttaer«hip 
was inadmissible as being inconsistent with the written release Bj the release 
the executor& of R released the partners from all claims whatever in re'pirt 
of R's share, and the consideration for that release was stated m the document 
to be a lump sum, on payment of which under the wnting, all claims ansmg out 
of the old partnership ceased and determined The oral agreement added 
another term to the consideration for the release m respect of the past accounts, 
tta , the continuance of a one-anna share in the partnership Such an agree 
ment was not a purely collateral or additional agreement It was an addition 
to the terms of a contract that had been reduced to writing and was 
inconsistent with those terms (1) 


And where in a suit on a promissory note payable on demand, the defendant 
admitted execution and consideration, but pleaded that it was agreed between 
the plamtiS and the defendant at the execution of the note that the plaintiff 
shoidd not bring any suit to enforce payment of the instrument, until a certain 
event, and that as such event had not hap|>cDed the suit was premature, it was 
held that such a defence as that raised could not be admitted under this ■'ectiw 
and the suit was accordingly decreed against the defendant (2) Had tnu 
evidence been admitted it would have had the effect of contradicting the tenM 
of the document As the ihxrd Protuo under vrluch the evidence was tendered, 
T, 1 1 T, . ' ,1 -,jal rule 

provue 
3 of the 

instrument, and, therefore, if effect be given to this condition it cannot oSect 
the terms of the document itself In a case in the Privy Council 
mortgagor had contended that the real intention of the parties should w 
ascertained from negotiations and conversations alleged to have taken p^w 

1 / .1 I . » . ® . ,jpress aai 

. ontradicted 

' J that this 

. clear on 

question 

whetfeer the area stated as demised in a laiuhijat exceeded the 
land contained by the specified boundaries it was held that the construe 
ol the lahvlvijaA covdd not be contradicted or varied by extrinsic 
this effect or by evidence of the prehminaiy negotiations which led 
contract (4) 

. ' ' 1 1 - -able by mstf 

,d. It was orally 

Bgre ssession of part 

ofthe nd Aould taj- 

been aglteinerf 

plaintiff obtained posses'ion of the laud , and that he had thus realize 
whole of the amount due It was held that the oral agreement was no 


or varied b’y re' 
IS no more perr 
that point (3) 


r 

mentE 


(1) Coiiasjt Ruflonjt \ Durjorjt Rus 
21 B, 335 (18SS> followed in 

Adttyam I^er v Rama Krishna Iyer, 38 U, 
514 (1915) 

(2) Ramjiban Semjee \ Oghur ATolA 
1 C \\ N cviu. 2 C \V N, 183 (1897) 
yishnu Ra iichandra Joshi v Canesk 


Krishna Salhe, 23 Bom L R. ^'1® j 

(3) Satytd Abdullah Khan ^ 

(4) Dttrga Prasad Singh 

Karain Bagah, P C 41, C. 493 (>»“'■ 
18 r W N. 66 s c. 19 C. L. j. 
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vrLich detracted from, added to, or varied the ongmal contract, but only pro 
vided for the means bj which the instalments were to be paid, and that it was, 
therefore, admi'i'able in evidence (1) Where there was a registered part tion 
deed allotting the several joint properties among the different sharers, and the 
partition deed whilst it made special prosisions for gismg access to other portions 
was silent as to the nght of access of a particular house fallen to the share of 
a particular sharer, the latter, it was held, could not set up an oral agreement 
to gx\ e him the nght as the same was not admissible under this section (2) In 
the imdermentioned ca«c(3) it was held that an alleged agreement to pay 
interest was either a part of the agreement embodied in the kliala or it was a 
separate agreement If the former, then under this section evidence of it was 
inadmissible If it was a separate agreement, then it would not vitiate the 
agreement embodied in the Viata which apart from this supposed oral agreement, 
would not ha\e been open to objection under section 2o7A of the last Civil 
Procedure Code, now omitted 

In the absence of a contract to that effect an agent cannot personally 
enforce or be bound by cont ^ i i,t t v terras of the 

contract, he makes himself admissible 

to show that a per«on whe itract to be 

personally a contracting party is not really a contracting pirty, and, therefore, 
not hable as such upon the contract (5) AVhen it appears upon a written 
* 1 , *v 4 *.v -4 1 VI V » 4 unless be can show that there was a 

ropctly express the intention of the 
Y reason of lus agency , for effect 
of the written instrument cannot be varied by oral evidence (7) In a suit 
on a contract signed by the defendant personally, the latter attempted to lead 
oral evidence to show that ho Was contracting as agent and that the name of 
bs principal was disclosed at the time of the contract On objection it was held 
that such evidence WAS not admissible for the 
ing party from liability, for that would be s 
from that evidenced by the wntmg ( 8 ) The 

that such a contract by the agent personally shall be presumed to exist 
in three specified caies, unless the contrary appears one of which cases is 
where the agent does not disclose the name of his principal This probably 
means in the case of a written contract where the name of the pnncipal is not 
disclosed on the face of the contract The Contract should be read subject 
to the provisions of this section and if on the face of a written contract an 
agent appears to be personally bable, be cannot probably escape Uabihty by 
the evidence of any disclosure ol his pnncipal a name apart from the docu- 
ment (9) On the othe- ‘ v v v 1 1 41 - 4 *« prevent 

the production of evi liable upon 

the face of the contra 


(1) Ram Bakth v Diirjan 9 A 392 
(18S7) S«e Badal Ra 1 v Jhulai 44 A 
S3 19 A L J 826 (1921) 

(2) Krtslna raju v \tarrasu IS Mad. 
L J 2SS (1905) 

(3) Raicl a d Mol {! and v Naran 
Bh Ua 28 B 310 (1904) 

(4) Contract Act (IX of 1872) s. 230 
in which the con\erse rule to that wbscli 
obtains in England is lad down see 5 C 
77 as to Negotiable Instruments see * 
28 Act XVI of 18S1 is to evidenee of 
usage V fast In Calcutta where a ven 
dor of goods deals with the biman of an 
European firm qua ban an he can only 


look to the Utter for the price Shetk 
Fa nlla \ Ra i4anii/ Uiflcr 2 B I. R 
O C J 7 8 9 (1866) 

(5) Befit behari v Ra nehandra S B 
L R 234 242 243 (1870) 

(6) JVake V Harrof 6 H & N 768 

(7) See Cunningham and Shephard 
Contract Act note to s 230 Taylor Ev, 
} 1153 

(8) Ebrok inbhoy v lfamoO]i 4S B, 
1242 (1921) 

(9) Soofrotnenian Setly v Ht Igtrt 5 
C 71 79 (1879) 

(ID) Taylor Ev Si 1135 1174 Befin 
Behan v Ran Chundrg 5 B I.. R. 443 
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In the undermentioned case(l)Jackson, J , speaking of hcnamx transachou 
obsen ed “ In this very large class of cases it seems to me that the rule m 
regard to the admission of parol evidence to vary written contracts will not 
' T • '■ f]io enten 

e\idence 
ire us (2) 

^ ^ 0 persons 

pnraanly liable is not affected by a private arrangement between them as to 
suretyship (3) Oral evidence is not admissible to show that one of the execu 
tants of a note of hand signed it only as surety and that his habihty was only 
to the extent of standing as a surety for one month (4) 

In the undermentioned case the plaintiff sued to recover monev which 
he had been compelled to pay m virtue of a mortgage executed by hia two 
half sisters and himself His claim was based on the plea that, though appearing 
in the bond as a co obbgor, he was in reahty merely a surety IleM that 
evidence was admissible to show that the plaintiff executed the mortgage 
bond as a surety onlv (6) 

Where the contention was as to whether evidence could be given to show 
that a will was really intended for the benefit of a person, other than the one 
mentioned therein, the Court, stating that there was no authonty in India upon 
the subject held that in the absence of any such authonty, it doubted whether 
it w as open to adduce such evidence unless the Courts here acted upon the 
principle which m cases of this class, is acted upon in the English Courts 
namely, that a party setting up a secret trust must adduce evidence to proi« 
that It was communicated by the testator to the universal legatee, and that 
the legatee agreed to accept the property bequeathed m the terms of tru«t(6) 
In a later ca«e it was held that where the testator at the time of the disposition 
or after it, informs a legatee of a secret trust, which the latter accepts cxpw*sl7 
or by implication, the legatee becomes a trustee as in English law and tb* 
trust may be proved bv oral evidence (7) In this case it was said that the 
Enghsh rule was made applicable by section 5 of the Indian Trusts Act This 
decision has been followed m a later case where a testator made bequests in 
favour of a person not named m the will, stating that he would give 
instructions on this point to a trustee who womd disclose the name of the 
beneficiary (8) There may be a new and independent contract Thus in the 
case cited(9) the parties to a decree pending execution compromised their 
disputes and adjustment of the decree certified to the Court The txecutton 
case was struck off as the decree waa satisfied ffeld that the order of the 
Court was binding on the parties and there was no longer an operative decree 
in existence The fact that the liabilities under the decree formed the considera 
tion for the compromise, did not prevent that compromise from being a 
and independent contract which might form the basis of a suit and whit 


(1870) [It 19 qu tc another matter 
whether evidence may be admitted to 
charge another person as the prinapal] 

(1) Bepm Bel art v Ram Chandra 5 
BLR 234 248 249 sc 14 W R. 
12 (1870) 

(2) And see Daneelle v Kedamath 
Chuckerbutty 7 B L R 720 727 (1871) 
the benamidar is not an agent for either 
party but a stranger to the whole business 
whose name only is used 

(3) S 132 of Contract Act and see 
Pogose V Bank of Bengal 3 C 174 
(1877) disl nguished in Harek Chand v 
Btthnu Chundra 8 C W N 101 (1903). 


Tajlor Ev S 1153 . 

(4) Harek Chand v B«/«« 

8 C \V N 101 (1903) , 

(5) Sha nsh «/ }ahan Begum v A*"’*'' 
IValt 2S A 337 (1903) 

(6) Ao/i Churn v Ram Chandra. 

C 783 (1903) , 

(7) Manuel Louie Kunha V 
Ceelho (1907J 31 M 187 

(8) Bayabai Sakalkar v Hondas 

ehhordas 40 B 1 (1916) and see 
Commentary in section 93 ambign ty 
Wills p 616 T r 

(9) Ratan Lol v Antiar Klan S3 1 
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might be pto%ed by oral e^^dence and such evidence would not araouut to 
contradicting and so forth the terms of the decree 

The rule of evidence embodied in the first paragraph of this section presup- (•) 

po«es the \ alulity of the transactions evidenced by the documents to which that 
rule is to be applied If, therefore, that validitj is impeached, it is no defence 
to pomt to the apparent rectitude of the document and to claim protection 
from enquiry under a rule which exists against the contradiction and variance 
of the terms only of those instruments the validity of which is not in question 
In such case the Court i<< not bound by the mere “ paper expressions ’ of the 
patties and is not precluded from enquiry into the real nature ol the transaction 
between them Hence the declaration in this Proviso (1) In order that an 
agreement maj constitute a perfect contract it most have been made by the free 
consent of parties (i , without coercion, undue influence, fraud, misrepresenta- 
tion or mi'tal c), competent to contract, for a lauful consideration and with a 
lawful object and it must not be one which is expressly declared by the Contract 
Act to be told (2) And m order to dispose of property by will a person must be 
of sound mind and not a minor (3) And a will or any part of a will, the making 
of which has been caused by fraud or coercion or by such importunity as takes 
awa) the free agencj of the testator, is void (1) Such being the conditions 
imposed by law as necessary to the existence of a perfect contract, grant, or 
other disposition of propert} , the want of such conditions as invalidate the docu 
ment or entitle any person to any decree or order relating thereto may clearly be 
proved without infringing the general rule enacted by the section The rule 
enacted b} this section is simply a canon of evidence The instrument must be 
a V abd one, and the rule addresses itself accordingly only to the contradiction and 
so forth, of an instrument, the tahrfify tUelf of uhtch is tn ijaeittm Oral 
evidence is admissible under this proviso to prove any fact which would invalid 
ate a document Thus agreements by way of wager are void (5) So, though 

1 ’ c f « julb 



way 

also 

refer 

ince 

its 

provnsiona as that provision wa® inserted in it by mistahe 4 may prove that 
such a mistake was made as would by law entitle him to ha\ e the contract 
reformed (7) here neither part j is in error ss to the matters m respect of w hich 


(1) Beni Madhob v Sadasook Kotary 

9 C W V 305 308 (1905) s c I C 
L. J 155 32 C 437, fer Woodroffc J 

(2) Act IX of 1872 (Contract) s 10 
as to competency to transfer property 
see Act IV of 1882 (Transfer of Property) 

8 7 the Chapters and sections of which 
Act relat ng to contracts are to he tahen 
as part of the Indian Contract Act 

(3) Arif/ina iijcliflnar V Krishnamathet- 
riar 38 M 166 (1915) 

(4) Act \ of 1865 (Ind an Succession), 
ss 46 4S estended to the wills of Hindus 
etc. by Act XXI of 1870 s 2 

(5) Act IX of 1872 (Contract) s 30 
See Balgob nd v Bhaggit %fal 35 A 5S8 
(1913) (part of consideration for gambling 
debts) 

(6) Esheor Doss v t entelasubba Ran 


17 M 480 (1894) Anufic/iand //e> ic/iand 
V Chanf-si Ugarcland 12 B 785 (1888), 
both cases dissenting from Juggcrnalh 
Sowv Ran Dial 9 C 791 (1883) which 
last decision is incorrect and has s nee 
been overruled [Ben* Madhab v Sadasook 
Kotary 9 C W N 305 F B (190a)] 

# e. 1 C L J 155 32 C 437 and m 
nhidi as was po nted out in the subseqi eat 
cases above cited the effect of Protiso 
(1) to s 92 does not appear to have been 
considered See also as to contracts for 
bidden by statute or common law hashes 
natk Challerjee v Cl undy Churn 5 W 
R 68 71 (1866) 

(7) S 92 lUust (e) Field Ev 432. 
Mahendra \oih \ Jogendra hath 2 C. 
W N 260 (189') cited fosi 
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' ’ *1 ' roj jj, tjjg reduction of the coatract 

purpose of reforming the contract 
lot exhaustive, that is merely con 
■ appears from the use of the words 
“ such as ” the'e are set out by way o* illustration only Any fact may be 
proved which would invabdate any document (2) 

'a) Fraud A party will be allowed to give parol evidence when the execution of «uch 
document was obtained from him by fraud (3) Thus in a smt by a puida bdy 
to •'et aside a bill of sale, execution of which by her had been obtained by 
collusion and fraud, the Court admitted parol evidence to show that the hill-of 
sale svas mtended by her to operate only as a mortgage (4) So a plaintiS sued 
to recover rent imder a lahvltyal The defendant adnntted execution of the 
kabuhyat, hut a<5sertcd that he executed it m order to enable the plaintiCto'ell 
the land at a high price, the plamtifi agreeing to make over to him Rs 282 
out of the purchase money and to obtain for him from the purchaser a mouriKi 
poltah of the land, it ne\er having been intended that any rent should be 
payable under the lahuhyat It was held that imder this pro\n«o evidence of 
the oral agreement was adims'iblc for the puTpo«e of proving the fraudulent 
character of the tran^achon between the parties (5) 

There is a conflict of opimon on the point whether the fraud referred to in 
this Pronso is(6), or is not{7), contemporaneous fraud In the first of the cases 
cited, It was held that the fraud referred to in this proviso must he contempo 
’ ' ’ jf it were otherwi e 

case it has been held 
uch fraud as would 
u.^i(10}, Garth, 0 J , 

ohseried with regard to the Proti^o as follows — That proviso seems to me to 
apply to cases where evidence is admitted to show that a contract is void or 
voidable, or subject to reformatic ' i f r i j - ii "ihty, 

etc , in tU vicepttvn and not t 

perfectly valid and free from any . 

to make a fraudulent use of it as against the other It will be found that the 
rule laid down m oeclion 92 of the Evidence Act is taken almost terMun from 
Tavlor on Evidence (frt Edition), section 813 , and the exceptions which 
follow m the several provisos are i'lcusscd m sections 816 to 811 of the *aine 
work That being so I think it is quite legitimate to refer to those section?, 
as one means of a«certamiDg the true meaning of the provisos The substance 
of the proviso, and the examples sJiowjcg the meaning of that proviso, arc 
contained and explained in sections 816 to 819, and it will be found that fie/ 
all relate to the reception of evidence for the purpose of invahdatmg contracts 


CD Fry on Specific Performance 5 
787 For alteration made without fraud 
to express real intention see 
Jlfefian Sofia t Ananda C) endra Saha 44 
C 154 (1917) Woodrofle and Moolerjee 
JJ 


(2) Bent \fadhab \ Sadasook Kclary 9 
OWN 305 (1905) s c 32 C 437 
fer \V oodroffe J 

(3) A«i to fraud see Act IX of 1872 ss 
T7 14 19 Kassim hlundie v Srectnntty 
Near B\bee 1 W 76 (1864) Conu v 
Bhau 42 B 512 per Shah J Asalulla 
V Sadatufla 28 C L J 197 

(4) Ifano/ar Das ^ BI agbah Dasi 1 
B L R O C 2S (1867) 

(5) AarAi \alh ^ Dr ndaian Chneker 
butty 10 C 649 (1834) 


(6) Ba apa \ Sandardas Jagj iondas 1 
B 333 333 (1876) Cutts v Brovn ^ 
C 328 338 s c 7 C L R 11 
per Garth C / Preonath r 

Uadlu Sudan 25 C 606 (1898) 

(/) Batsu Latjfman t Ceninda Aa"/' 
4 B 594 608 (1880) Baiken v Mataf 
ptdaien 16 M 80 83 (1892) Cutts \ 
Bre^n supra at p 335 fer Toatdttx } 

(8) Ba lapa \ Sundardas Jagjitandas 

supra and sec remarks in The ‘f 
^^ortgage in Ind a by Rash Behary Chose 
3rd Ed p 2’1 , , 

(9) Dagdu salad Saha \ A ana ralaJ 

Safu 35 B 93 , 

(10) 6 C 3’8 (1880) at p 338 and ste 
Kesfatarao Bf a- ant v Ray Panda 8 
Bom L R 2S7 
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by reason either of fraud illegality, etc , m their inception, or of some subsequent 
failure of consideration For this reason as well as from the language of 
the proviso itself, I think that it is not intended to apply to a case where the 
contract itself being ^ abd one of the parties wishes to make an improper use 
of it ’ (1) On the other hand, it had own observed that the junsdiction of the 
Courts to admit parol e\ idence of conduct of the parties to show that an apparent 
sale was really a mortgage rested un the basis of fraud, and that the words of 
the first proviso to «ection 92 were very wide and declared that any act of fraud 
might be proved which would entitle any pcn>on to any decree relating to a 
document, and that it was not clear that these words were not large enough 
to let in eaudence of such subsequent conduct as in the view of a Court of Eeputy 
would amount to fraud and would entitle a grantor to a decree restraining the 
grantee from proceeding upon his document 

A. person cannot both approbate and reprobate the same transaction A 
‘ ' ' * r proof of fraud for his own 

dice his adversary Their 
* if V Snlrt'ihna Singli{2) 

observed upon this pnnciplc as follows “ The rules of evidence, and the law of 
estoppel, forbid any addition to or variation from, deeds or wntten contracts *’ 

The law, however, furnishes evceptions to its own salutary protection , one of 
which IS when one party for the advancement of justice is permitted to remove 
the blind which fades the real transattion, as for instance m cases of fraud, 
illegabtv, and redemption in such cases the maxim appbes, that a man cannot 
both afBrm and duafiirm the same transaction, show its true nature for his 
ownTeltef, and in'ist on its apparent character to prejudice his adversary This 
pnnciple so just and reasonable in it«elf, and often expressed in the terms, 
that y ou cannot both approbate and reprobate the same transaction has been 
apphed by their Lordships in this Committee to the consideration of Indian 
Appeals, as one appbcable also m the Courts of that country, which are to 
atoiinister justice according to equity and good conscience The maxim is 
founded not so much on any pesltl^e law, as on the broad and unnersally 
appbcable principles of justice The case of Forhes v Ameroontssa De;jum{i) 
fimusbcs one instance of this doctrine having been so applied, where it is said 
in the judgment of their Lordships ** The respondent cannot both repudiate 
the obhgations of the lease and claim the benefit of it ’ 

'''' coercion (and similarly by undue (b) Inti 

at the option of the party whose mtdalloD 
‘ Undue influence” are defined 
by sections 15 and 16 of the Indian Contract Act A will or any part of a will, 
t'he maKingol wticnbasbecn caused 'by iraud or coercion or by sueb importunity 
as takes away the free agency of the testator is void (6) Parol evidence may 
be given to prove such coercion or undue influence as for instance that the 
writing sued upon was obtained by miproptr means such as duress (G) 

The consideration or object of an agreement is unlawful if it is forbidden (c) Illegal 
by law , or is of such a nature that if permitted it would defeat the provision Ity 
of any law , or is fraudulent , or involves or imph» injury to the person or 
property of another , or the Court regards it as unmoral or opposed to pubhc 
pobey Every agreement of which the object or consideration is unlawful is 

(1) Uditiu Lokihntan v Gov nd Kanjt Jfimmat > Z,leahellen II C> -186 490 

4 B 594 608 (ISSO) and see to same (18SS) v post 

effect Rttiken v Alagappudoyan 16 M (3) lO Moo I A 3s6 

80 83 (1892) Cults v Brerin 6 C, (4) Act IX of 1872 (Contract) s 19 

328 335 (1880) pef Pontife* J (5) Act X of 1865 (Indian Succession) 

(2) 2 B L R P C 44 48 49 (1869) s 43 

the rule was followed and appl ed in Lola (6) Taylor Ev 5 1137 
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(d) Want 
of due 
execution or 
capacity 


(e) Want 
or failure 
of con 
slderation 


void (1) So also a bequest upon a condition tbe fulfilment of which irould be 
contrary to law or to morality is void (2) Under this Proviso parol evidence 
may be given of illegality, namely, the unlawful character of the object ot 
considera*^!on of the agreement or condition in question, as for example to show 
that a contract not disclosu^ these, was reallv made for objects forbiddeo 
either by Statute or bj common law (3) 

Due execution of a document being necessary to make operative the 
disposition therein contained, want of such execution may be proved for tbe 
purpose of invahdating the document In some cases as in the matter of 
wills^4) the law has enacted that their execution shall be governed by certain 
rules It may be sbovm that those rules have not been followed and that 
tbus tlie disposition bas thereby become defective (5) So also it may be shown 
that the party was incapable of contracting, by reason of some legal impediment 
such as minonty, idiocy, insamty or intoxication (6) An agreement is not a 
contract, if made by a party who is not competent to contract (7) Contractual 
competency is defined by the lUh and 12th "ections of the Indian Contract Act 
An agreement made without consideration is void, imless it is made on 
account of natural love and affection in wntme and registered, ox is a promise to 
' ' ’ ■- 1 * 1 . ■» i-y the law 

ja docu 
evidence 
So also 


this 'ection prevents the admission of oral e% idenco for the purpose of contra 


atioa 
f said 


desenbed the consideration to be Rs 100 mreadv cash received but the 
showed that the consideration was an old bond for Rs 63 12 0 and Bs 3u ^ 
in cash it was held that there was no real variance between the statement m the 
deed and the evidence as to consideration, having regard to the fact tbatitis Cts 
n iiA,» A ^ » _v 11 ii_ - j , tionoi an 

ived’(lO) 

Es 2000 

as bonus to the plaintiff by the defendant the mode of pay ment being 

V ^ rPLiii- 1 t-D, ifiSO 


■ 0 


(IJ Act IX of 1872 (Contract) s 23 
as to considerat on and object nnlawlul 
m part fee ss 24 55 58 ib Cf defim 
tioti of illegal in Penal Code s 43 

(2) Act X of 1865 s 114 

(3) See Colhns v Blanlern 2 Wills 
347 s c 1 Smith L C Benyon t 
Nettlefold 3 Mac and G 94 Taylor Ev 

§ 1137 1 Smith L C (Note to Collins 

\ Blanlern) and cases there ated Htll ▼ 
Clarke 1 All L J 632 (1904) s c 27 
A 266 [the Court will take notice of 
illegality even though not pleaded) 

(4) Act X of 1865 (Indian Succession) 
part Vin extended to Hindus by Act 
X% of 1870 s 2 Part IX 

(5) See Taylor Ev 4 113S 

(6) v5‘ce lb I 1137 

(7) Vet IX of 1872 s 10 

(8) Act IX of 1872 (Contract) s 25 

(91 Choudhry Dcby v Chowdkry 


Doulat 3 Moo I A 347 (1844) and «« 
Slaikh IVaUe v Shaikh Kumar 7 W »< 
428 (1867) DookI a T! akoor \ Ea i l-o“ 
5 W R 408 (1865) the case of 
I Ht Raitdce \ Shib Dayal ^ ^ i . 

(1867) and 3f««a> nil Ratn v Bte 
Dyal 8 W R 339 (1867) are no ieastr 
liw See s 115 post _ 

(10) Cl and V Niralal ^ " 

179 (1876) distinguished in 'Vm 

Iyer v Rama Krishna Jycr 38 M , 
(1915) (as referring to difference m “ 
of cons deration with difference ^ 
amount) see also Vasudexa , 

Narasamma 5 M 6 8 (1882) 
sions of s 92 do not prohibit the d>*r 
of a recital in a contract as to toe 
Slderation that has passed by showing 
the actual consideration was some 
different to that alleged] Kumara 
Snmtasa M M 233 215 (1887) 
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alleged that, at the time of the traraaction it was agreed that the sum of Rs 1 000 
was to bt retained by him on account of a debt due bv one of the plaintiff s rela 
tions to him The pKintiff objected that the evidence of the agreement set up 
by the defendant was inadimssible But it was held that inasmuch as it was 
open to the plaintiff under the frd Proaiso of section 92 of the Evidence \ct to 
pro\e bv oral eaidenie that the whole of the consideration mone) had not been 
paid itwaseqnall} competent to the defendant mansnerto such case to adduce 
eandenre to prove the true nature of the contract, and that the consideration 
was different from that stated in the contract It was held, also that the plea 


and that on this ground tht, oral evidence tendered was admissible under the 


had anv consideration for it and that he accepted it for the occoramodation of the 
drawer or some other party (2) Section 92 will not debar a party to a contract 
m writing from showing notmthstanding the recitals in the deed that the con 
'ideration specified in the deed was not in fact paid as therein recited but was 
agreed to be paid in a different mannei (3) The Pn\ 7 ^ Coimcil have held that 
it 15 a settled law that notwithstanding an admission m sale deed that the 
consideration has been received it is open to the vendor to prove that no con 
sideration has been actually paid The Evidence Act docs not say that no 
statement of fact m a wntten instrument mav be contradicted but the terms 
of the contract may not be varied etc So where the contract was to sell 
for Rs 30 000, which was stated in the deed to have been receiv ed it was held 
competent for the vendor, without infringing any provision of the \ct to prove 
a collateral agreement that the purchase money should remain in the hands of 
the vendee for the purposes and subject to the conditions alleged bv him (4) 
^Vhere one of the parties to a deed is under any of the provisions of this section 
permitted to go into oral evidence, it is open to the other part) also to rebut 
that evidence b) oral evidence So where a deed recited the payment of a 
certain consideration and the plaintiff denied the passing of an> consideration 
and adduced evidence in support of his contention it was held open to the 
defendant to go into oral evidence to show that there was some consideration 
for the deed though not the same as recited m the deed (5) And it has been 
held that the “ want or failure of consideration ” contemplated bj this j roviso 
IS a complete want or f ’ ' 

the document could ot ■ 

it has been held that w 
tion may bo proved, 

registered sale deed is inadmissible (7) It another wise m that High Court it 


(1) Lola Htmmat v Lleufitllen 11 C 
486 

(2) Pogese v Bank of Bengal 3 C. 174 
184 (1877) 

(3) Indcr/il v Lai Cl and 18 A 186 
(1895) 

(4) Shah Lolchand v Indrojit 4 C W 

N 485 (1900) 8 c 2'» A 370 in 

which It wis held that evidence was ad 
jn ss ble to show that considerat on bad 
not been reeeved notwithsfmd ng the 
recital of that fact in the deed followed 
in Fo« I n I «a v Ha funtissa 2 All 
L J 360 364 (1905) 

(5) ha lath Clandra \ Hunsh Chan 


Jer sew N 158 (1900) 

(6) Ketfavarao Bl ag lant v Pay 
Panda 8 Bom t$ R 287 

(7) i4if f^am /jer v Pana Xruhna 

tier 38 M 514 (1915) following Cotiat)t 
Ratlonji \ Burjorji Rtislomjt 12 B 335 
(1886) Indent v Lot Cl and 18 A 
168 ( 1896 ) SoJa nba Covndan \ Palana 
Coandan hi W \ 6a0 (1913) and 

Probhat Chandra Cangafadhya t Chtraj 
Al 33 C 607 (1906) distinguishing 

Cofol Stng\ V Latoo Lai 10 C J 27 
(1909) and Ai> ara \ Srnfasa 11 M 
213 ( 1883 ) 
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(d) Want 
ol due 
execution or 
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(e) Want 
Or failure 
of con- 
sideration 


\oid (1) So also a bequest npon a condition the fulfilment of which would be 
contrary to law or to morality is void (2) Under this Proviso parol endcuce 
may be given of illegality, namely, the unlawful character of the object or 
considcTa*’ion of the agreement or condition in question, as for example to show 
that a contract not disclosing these, was reallv made for objects forbidden 
either by Statute or bj common law (3) 

Due execution of a document being necessary to make operative the 
disposition therein contained, want of such execution may he proved for the 
purpose of invalidating the document In some cases as in the matter of 
wills^4) the law has enacted that their execution shall be goierned by certain 
rules It may be shoivn that those rules have not been followed and that 
thus the disposition has thereby become defective (5) So also it may be shown 
that the party was incapable of contracting by reason of some legal impediment 
such as minority, idiocy, insanity or intoxication (6) An agreement is not » 
contract if made by a party who is not competent to contract (7) Contractual 
competency is defined by the 1 Itb and 12th sections of the Indian Contract let 
An agreement made without consideration is void, unless it is made on 
account of natural lovt and afiection m writing and registered or is a promise to 
' ’ ’ o , ibytheli'^ 

■ it in a docu 

VC evadcDce 

of such payment and may be rebutted by evidence of non payment (9) So also 
this section prevents the adnus«ion of oral ei idence for the purpose of contra 
, • ’ , f * ^arty to a con 

consideration 
, a deed of sal* 

described the consideration to be Rs 100 m readv cash received, but *1^® 
showed that the consideration was an old bond for Rs 63 12-0 and ns SO- 
m cash, it was held that there was no real variance between the statement in i 
deed and the evidence as to consideration, having regard to the fact that it » c 


as bonus to the plaintiff by the defendant tho mode of payment being 8t 
to be in cash in one lump sum The plaintiff sued to recover the sum of Ks J 
alleging that only Rs had been paid and not R'* 2 000 as recited m the 
Tht defendant admitted that R«i 850 was due, and as to the remaining I’s 


(1) Act I\ of 1872 (Contracl) s 23 
as to consideration and object nnlawtul 
in part sec ss 24 55 58 ifr Cf defini 
tion of illegal in Penal Code s 43 

(2) Act X of 1865 8 114 

(3) Sec ColUns v Blanlerti 2 Wills 
347 s c 1 Smith L C Benyon v 
NetlUfold 3 Mac and G 94 Taylor Ev 

§ 1137 1 Smith L C (Note to CoUm 
\ Blanlern) and cases there Cited Htll v 
Clarke 1 All L J 632 (1904) a k 27 
A 266 [the Court will take notice of 
illegality even though not pleadedl 

(4) Act X of 1865 (Indian Succession) 
Part vni extended to Hindus by Act 

of 1870 s 2 Parc IX 

(5) See Taylor Ev I 1135 

(6) \See lb 5 1137 

(7) Vet IX of 1872 s 10 

(8) \cl 1\ of 1872 (Contract) s 25 

(91 Chotidlry Deby v Cheudkry 


DoM 3 Mo. I A 347 (1344) ."J >“ 
Shaikh If'alee x Shaikh humar 7 
428 (1867) Daokla Thakoor ' 

5 W R 408 (1865) the case 
iiiKt Ramdce \ Sh b Dajol 7 W K 
(1867) and Mussaniit Re ' '' ‘ f 
Dial 8 W R 339 (1867) are no 1 
law Sec s llS post r i 1 B 

(10) Halim Cliaad >' 

179 (1876) distinguished m i 

Ijer V Rama Krishna her . nd 

(1915) (as referring to difference 
of consideration \Mth d' ' . v 

amount) see also Vosndna , 

Narasamna SM 6 8 f ,c, jifproof 

s ons of s 92 do not prohibit he 
of a recital in a tin' 

sideration that has passed by V nj 

the actual consideration was 

different to that alleged] hamere 
Snmzasa M M 233 215 (133?) 
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aUegedthat.atthctjmeof the transaction, it iras agreed that the sum of Rs 1 000 
was to bt, retained by him on account of a debt due bv one of the plaintiff s rela 
tions to him The plaintiff objected that the evidence of the agreement set up 
by the defendant was inadmissible But it was held that masmucli as it was 
open to the plaintiff under the Pro\Jso of section 92 of the Evidence Act to 
prose bv oral eaidente that the whole of the consideration mono had not been 
paid itwasequallj competent to the defendant, m answer to such case, to adduce 
eaidence to pro\e the true nature of the contract, and that the consideration 
was different from that stated in the contract It was held, also, that the plea 


and that on this ground the oral evidence tendered was admissible under the 


had anv consideration for it and that he accepted it for the accommodation of the 
drawer or some other part) (21 Section 92 wall not debar a party to a contract 
in writing from showing notwathstanding the recitals in the deed, that the con 
sideration specified in the deed was not in fact paid as therein recited but was 
agreed to be paid in a different manner (3) The Pnvy Council hai e held that 
It IS <1 settled law that notwithstanding an admission m sale deed tint the 
consideration has been received, it is open to the vendor to prove that no con 
sideration has been actuall} paid The Evidence Act docs not say that no 
statement of fact in a written instrument may be contradicted, but the terms 
of the contract may not be varied, etc So where the contract was to sell 
for Rs 30 000, which was stated m the deed to have been recen ed it was held 
CO ' ’ ' provision of the Vet, to prove 

a ( should remain m the hands of 

th ^ , conditions alleged hv him (1) 

VVhere one of the parties to a deed is, under any of the provisions of this section, 
permitted to go into oral evidence, it is open to the other party also to rehut 
that evidence b) oral evidence So where a deed recited the pajment of a 
certain consideration, and the plaintiff denied the passing of any consideration 
and adduced evidence m support of his contention it was held open to the 
defendant to go into oral evidence to show that there was some consideration 
for the deed, though not the same as recited in the deed (5) And it lias been 
held that the “ want or failure of consideration ’ contemplated by this proviso 


tion may be proved, evidence to varv the amount of the consideration in a 
registered sale deed ls inadmis'uble (7) It another case in that High Court it 


(1) Lata Ilinmat v Lleuhellen 11 C 
486 

(2) Pogosev Bank of Bengal 3 C 174 
184 (1877) 

(3) Indcrjii v Lai Cl and 18 A 186 
(1895) 

(4) Shah Lolchand v Indra/it 4 C W 
N 485 (1900) 9 c 22 A 370 m 
which It was held that e\idence was ad 
tniss ble to show that consideration bad 
not been received notwithstanding the 
recital of that (act m the deed foUowcd 
in Fats iin r isia ^ Wuni^ tin niira 2 AH 
L J 360 364 (1905) 

(5) Ko lath Chandra \ Hunsh Chun 


Jer S C \V h 158 (1900) 

(6) Kest aiarao Bl aguant v Ray 
Pandi 8 Bom L R 287 

(7) Mityam Iyer v Rana Krtthna 
Iyer 38 M 514 (1915) following Ccziasji 
Rutlonji V Bur/orji Ruslomji 12 B 335 
(1886) Inder/tl v Lai Chand 18 A, 
168 (1896) SaJamba Goundan v Palana 
Goundan M W N 63O (1913) and 
Probkat Chandra Cangapadhya v Chtraf 
All 33 C 607 (1906) distinguishing 
Gofal N Lotoo Lol 10 C L J 27 
(1909) and Kuuara v Snmvasa 11 M 
213 (1882) 
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(d) Want 
of due 
execution or 
capacity 


(e) Want 
or failure 
of con- 
sideration 


^Old (1) So also a bequest upon a condition the fulfilment of which would be 
contrary to law or to morality is void (2) Under this Proviso parol evidence 
may be given of illegality, namdy, the unlawful character of the object or 
consideration of the agreement or condition m question, as for example to shoff 
that a contract not disclosing these, was reallv made for objects forbidden 
either by Statute or by common law (3) 

Duo execution of a document being necessarj to make operative the 
disposition therein contained, want of such execution may he proved fiir the 
purpose, of invalidating the document In some cases as m the matter of 
willsi4) the law has enacted that their execution shall be governed hj certain 
rules It may be shown that those rules have not been followed and that 
thus tile disposition has thereby become defective (5) So also it may be "lioini 
that the party was incapable of contracting, by reason of some legal impediment 
such as minonty, idiocy, insamty or intoxication (6) An agreement is not » 
contract, if made by a party who is not competent to contract (7) Contractual 
competency is defined by the llth and 12th "tctions of the Indian Contract Act 
z\n agreement madt. without consideration is void, unless it is niade on 
account of natural lovt and allectjon in writmc and recistered, or is a promise to 

^ ’ ’ V .. dbytbebff 

■ ntinadocu 

ive evidcuf! 

of such payment and may be rebutted by evidence of non paj merit (9) So al o 
this section prevents the admission of oral evidence for the purpose of contra 
’ > . f . ■< t ^ party to a con 

the consideration 
^ of sale 

desenbed the consideration to | n 

showed that the consideratio . 

m cash, it was held that there was no real \ ariance between the statement mi 
deed and the ev idencc as to consideration, havnng regard to the fact 


( 10 ) 

2000 

stated 


as bonus to the plaintiff by the defendant, tbo mode of pa}’Taent 


(0 Act T\ of 1872 (Contract) s 23 
as to consideration and object tinlawlul 
in part see ss 24 55 58 tb Cf defini 
tion of iJicRai in Penal Code s 43 

(2) Act X of 1865 s 114 

(3) See Colltnt v Blanterti 2 Wills 

347 s c 1 Smith L C. Bnjon v 
Nettlefold 3 Mac and G 94 Taylor Ev 
S 1137 1 Smith L C (Note to Coltins 

\ Blantern) and cases there cited Httl v 
Clarke 1 All L J 632 (1904) s c 27 
A 266 (the Court will take notice of 
illegality even though not pleaded) 

(4) Act \ of 1865 (Indian Succession), 
Part Vin extended to Hindus by Act 

of 1870 s 2 P-ut IX 

(5) See Taylor Tv i 1135 

(6) \See lb 5 1137 

(7) 'Act IX of 1872 s 10 

(8) \ct I\ of 1872 (Contract) a 25 

f91 Chridliry Dcbi v Choudhry 


Doiilal 3 Moo 1 A 347 (V&44) 8”^ 
Shaikh nalee ^ 5Aoi*/> La/f 

428 (18S7) D4«H. n^r ' “ 

SWR MS (IS6S) JH 

mut Ban dee ^ Shib Bajal 7 r ,jifii 
(1867) and Muftamtit Ban v 
byal 8 W R 339 (IS67) ar. «» I' 
law See s US post r ; 3 B 

(10) Hiikiin Cland 
179 (1876) distinguished m 

Iyer V Rama Krishna ^ . ,n knl 

(1915) (as referring to differwc 
of consideration with d ^ » 

amount) sec also yasudna 
Narosomma 5 Rf 6 8 ,4 j .nrwi 

sions of s 92 do not prohib t the 
of a recital in a contract as w ^,1 
sideration that has passed by s jj, 
the actual consideration r 

d, 174.441 10 11.44 4ll4S4dI 

•! M 233 215 (1887) 
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alleged that at the time of the transaction it was agreed that the sum of Rs 1000 
was to bt. retained by him on account of a debt due bv one of the plaintiff s rela 
tions to him The plaintiff objected that tht eMdcnce of the agreement set up 
bv the defendant was inadnussiblc But it was he! 1 that inasmuch as it was 
open to the j laintiff under the fr^t Pronso of section 92 of the Evidence \ct to 
pro%e bv oral eMdcncc that the whole of the consideration mone> had not been 
paid itwasequall) competent to the defendant inansncrto such case to adduce 
c\idence to pro\e the true nature of the contract and that the consideration 
was different from that stated in the contract It was held also that the plea 
of the defendant substantiaUj waa that although the considi-ration was fixed at 
Rs 2 000 there was a separate oral agrccnicnt to the effect that out of that sum 
the plaintiff was to refund Rs 1 000 on account of the debt due from his relative 
and that on this ground the oral evidence tendered was admissible under the 
second Provaso of section 92 of that \ct (\ po^t) the stipulation as to the refund 
of Rs 1 000 not being inconsistent with the recital as to the consideration in tho 
contract (1) Under tins provasoit may be shown that an acceptor of a bill never 
had anv consideration for it and that he accepted it for the accommodation of the 
drawer or some other part) (J\ Section 92 mil not debar a party to a contract 
in wntmg from showing notwithstanding the recitals in the deed that the con 
sideration specified in the deed was not m fact paid as therein recited but was 
agreed to be paid in a (bfferent mannei (3) The Pnvy Council have held that 
It is a settled law that notwithstanding an admission m sale deed that the 
consideration has been received it is open to the vendor to prove that no con 
sideration has been actually paid The Evidence Act does not saj that no 
statement of fact in a written insttument may be contradicted but the terms 
of the contract ma) not be varied etc So where the contract was to sell 
for Rs 30 000 which was stated m the deed to have been recciv cd it was held 
competent for the vendor without mfnnging any provision of the Vet to prove 
a collateral agreement that the purchase monev should remain m the hands of 
the vendee for tjio purposes and subject to the conditions alleged bv him (4) 
hero one of the parties to a deed is under any of the provisions of this section 
permitted to go into oral evidence it is open to the other patty also to rebut 
that evidence b) oral evidence So where a deed recited the payment of a 
certain consideration and the plaintiff denied the passing of an> consideration 
and adduced evidence m support of his contention it was held open to tho 
defendant to go into oral evidence to show that there was some consideration 
for the deed though not the same as recited m the deed (j) And it has been 
lield that the want or failure of consideration contemplated by this proviso 
IS a comilete want or failure of consideration since no consequence invahdating 
tho document could otherwise follow (6) In a cose m the JIadtas High Court 
it has been held that w\n\e sueb want ot lailme oi difietence wi kind oi considera 
tion may he proved, evidence to varr tho amount of the consideration in a 
re'ustered sale deed is inadmissible (7) It another case in that High Court it 


(1) Lala Iltmmal v Ltelihellen It C 
486 

(2) Pogose V Bonfe of Bengal 3 C 174 
184 (1877) 

(3) Indcrj t v Lai Cl and 18 A 186 
(189S) 

(4) Shah Lalchand v liudrajit 4 C W 
N 48S (1900) s c 2'’ A 370 in 
X h ch It xxas held that ex dence was ad 
in ss ble to sho v that cons derat on had 
not been recexed notwithstand ng the 
rec tal of that fact m the deed foltowed 
m Far n i issa v Hanif , n n ssa 2 All 
L J 360 364 (1905) 

(5) ha lash Cl andra v Hunsh C/nn 


der S C W N 1S8 (1900) 

(6) Kcslavarao Dlaguanl v Pay 
Pond I 8 Bora L R 237 

(7) Adfiam Iyer v Rana Kruhna 
Iyer 38 M 514 (1915) folloxxing Ce«aj;i 
Ruttoifi V B rjorj Ruslom] 12 B 335 
(1886) Indent v Lai Cl and 18 A 
168 (1896) Sola ba Co ndan v Palana 
Cr<iiin</<ni M N 6S0 (1913) and 
Probhat Chandra Gangafadl ya v Chiraj 
At 33 C 607 (1906) dsbngushmg 
Gofal S Bgh V Loloo LaJ 10 C 1, J 27 
(1909) and Aunora v Srnvasa 11 M 
213 (1882) 
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has been held that (assuming evidence is admissible to show that the real 
consideration was not the one stated but a promise to maintain the grantor) 
the deed would not be set I’^ide without proof of undue influence misrepre'enta 
tion or fraud (1) The Allahabad High Court has held that where one party 
to a deed proves that the whole of the consideration did not pass this proiijo 
enables the other party to prove what the real consideration u as (2) and in 
another that the recital of receipt of consideration in a mortgage deed raises 
a strong though rebuttable presumption that such consideration was paid (3) 
In a smt on a promissory note the question whether the defendant executant 
of the note signed it by way of security for others cannot he tried or deterramed 
except so far as it aficets the question of consideration (4) 
f ) Mistake Mistake may exist either in the intention or purpose of the parties or be a 
a^^ac or mistake m rendering their intention into words \s regards the farst an agree 
ment is void wl cn both parties are under a mistake as to a matter of fact{o) and 
fgr this purpose a mistake as to a law nob in force in British India has the same 
effect as a mistake of fact (6) In such cases there is no contract at all Further 
vhere a contracting party who cannot read has a wntten contract fahely read 
o\ er to him and the contract wntten differs from that pretended to be read the 

«!lg- * 1. t- 31-^1 

the 

mi 

13 not voidable merely because of the mistake of one patty as to a matter of 
fact(8) nor because it was caused by a mistake as to any law in force m Bnt sh 
India (9) Oral evidence is admissible of such mistake which if cstablshed 
shows that there was no agreement at all 

But the mistake may be one in rendenng the intention into words aa 
aCTeement being not void if the mistake be one for which a remedy may be 
obtained by the reformation of a document In such cases there is an agree 
ment but the words m which it is expressed do not t ghtly represent the 
meamng of the parties ^V^len through fraud or mutual imstake a contract or 
other instrument does not truly express the intention of the parties either may 
institute a suit to have the instrument rectified(lO) and oral evidence is aga n 
admissible to correct the mistake M hat in such case is rectified is not the 
agreement but the mistaken expression of it (11) Thus in a recent ca''e(l<i) 
where upon the renewal of a mortgage one of the mortgaged propert es wa’ 
apparently bv clerical error misdesenbed m the later deed though correctly 
described in the former deed and the mortgagor had no such property as was 
incorrectly described in the later deed held that under this Proviso endence 
was admissible to prove the mistake by reference to and companson of the 
former deed In the Madras High Court where a defendant m a suit for poises 
Rion of property which had been the subject of a sale deed pleaded that the 
property bad been wrongly desenbed in the sale deed by the use of a crong 
survey number it was held that the combined effect of this Proiuso and of section 
31 of the Specific Belief Act (I of 1877) was to enable either party to a contract 

(1) Subbayor % Mon ant S braman a (1904) 

Ayyar 36 M 8 (1913) (8) Act IX o£ 1872 s 22 

(2) Cl nni Bbt Y Batania B bi 36 (9) Ib s 21 & Taylor 13% •!>'/'« 

A 537 (1913) (10) Act I of 1877 (Spec fic Rel *• 

(3) Ra Sarup v Rcra lluh 36 A 31 . 

464 (1914) (11) Dagdu i Bhana 23 B 4 0 ■» > 

(4) D rga Clara Bose v Lakh (1904) where the subject of m slake 

Naran Bera 47 I C 917 d scussed Cf Abdul Ilok a Llan 

(5) Act IX of 1872 (Contract) s 20 Pan Copal 44 A 246 , 

6) lb s 21 See Taylor Ev SI (1^) Ibdul 7/ak m Kl an i Ram Copu 

1119 1140 44 A 246 s c 20 All L J 34 

(7) Dagdu V Blana 


2“ B 420 427 
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to pro\c a mistake (1) And m another later cxse the Allahabad High Court 
held that where one of several villages the subject of a ^egl^tc^ed mortgage 
deed was described as being in the wrong tappa but the description was other 
wise sufficient for identitication, the mistake did not vitiate the registration 
on the mortgage of the village in quci>tion (2) But where the misdescription. 
IS intentional as where an imaginary propertv in Calcutta was described m 
a mortgage-deed apparently for the purpose of securing registration there, 
this registration was held by the Privy Council to be mvalid(3) , and in another 
case it was held bv the Allahabad High Court that a sale deed fraudulentlv 
registered at BareiUv bv a nmilar tnck conveyed no title to property situated 
elsewhere (4) 

If 'ome plain and palpable error has crept into the written instrument. 
Equity formetlv, and the Courts of Common Law now, sanction the admission 
of evadcuce to cspo'jc the error (5) In such cases, especially where recourse 
IS had to Equitj for rehef, the cttrinsio evidence is not offered to contradict 
a vahd existing agreement , but to show that from accident or negligence the 
instrument in question has never been constituted the actual depository of 
the intention and meaning of the parties Cases of this nature are nearly of 
km to tho^e of fraud, it is in point of conscience and equity an actual fraud 
to claim an undue benefit and advantage from a mere mistake contrary to the 
real intention of the contracting parties Such evidence, however, ought not 
for ohvnous reasons, to be allowed to prevail unless it amount to the strongest 
possible proof The most satisfactory evidence for this purpose consists of 
the written matcnals and mstructions which were mtenJea by the parties to 
be the basis and ground plan for the construction of the intended instrument (a) 
Thus where parties covenanted to convey an estate in trust, to raise £30 000 
to pay off debts and encumbrances, with remainder over, parol evidence was 
admitted to show that it was the concurrent intention of all the parties to 
raise that sum in addition to the sum of £21,000, with which the estate was 
encumheied.(7) So also in cases of marriage settlements where mistakes have 
been committed, and m consequence, the deeds have vaned from the instruc 
tions of the parties, they have been rectified by the Court The same has 
abo been done in instances of mercantile and other contracts (8) The first 
Pronso does not Lmit the admissibility of oral evidence to a suit to obtain a 
’ ’ ' >•••'’ plaintiffs brought a suit to recover 

it was covered by the conveyance 
and the defence was to the effect 
that what was intended to be sold and purchased was the revenue paying 
estate of the defendant, hut that the land in emt, which was the homestead 


(1) Rangasamt Aaangar \ Soun 
Ayyangar 39 M 792 (1916) following 
Hoheniira Nalh Mookerjec v Jogendra 
Nath Roy Choudry 2 C W N 260 
(1897) and Mai adtna Ayyar v Cofala 
Ayyar 34 VI 51 (1911) 

(2) Parsota i Das v Patesn Pariab 
Naro n Stngh 35 A 250 (1913) But 
see Durga Prosad Singh v Rajendra 
Nora n Bagch PC 18 C W N 66 
41 C 493 19 C L J 95 (1914) 

(3) Harendra Lai Roy Choadhurt v 

Han Das\ Debt P C 41 C 972 41 

I A no 

(4) ^fa^gall Lai v Abid lor Khan 39 
A 523 (1917) 

(5) Guardhouse v Blackburn L. R 

IPAD 109 115 citing 11 jttf v 

Harrof 6 H & N 763 Ram Sarup t 


Allah Rakha 107 P L R (190o) 

(6) SUrkie Ev 675—677 and cases 

there cited See as to the rectification of 
instruments on the grounds of mistake 
Act I of 1877 Ch III Nelsons Specific 
Relief Act pp 51—62 223 2’8 Story 

Eq Jur Ch V Tajlor Es S! 1139 
1140 Pollocks Law of Fraud in British 
India 133 Kassi n Mundle \ Noor Bibee, 
1 W R 76 (1864) Babu Diinfut v 
Sleikh Juxsalur 8 VV R 152 (1867) 
Dagdu V Bhana 23 B 420 (1904) 

(7) Shelbmirne v Incktqum 1 Bro C 
C 338 

(S) Starkie Es 676 and cases there- 
cited In Durga Prosad v Bhajan Loll 
31 C 614 626 (1904) the P C held 
that no rectification was needed and that 
the case was not touched by this section 
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of the defendant though foundinclodedin the estate was not expressly excepted 
because both the parties were under the mistaken impression that it was cot 
so included, but was lalhtraj and it was contended that it was not open to tho 
defendant to raise such a defence in this suit , it was held that it was opea 
to the Court to allow oral evidence to prove the mutual, mistake and that 
where there is a mutual mistake of fact in a case, as here, a Court adminbtenn^ 
Equity will interfere to have the deed rectified so that the real intention of both 
parties maj be earned into effect and will not drive the defendant to a separate 
suit to rectify the instrument (1) Where a deed of mortgage under which 
the possession of the mortgaged property was handed over to the mortgagee 
provided that there was to be no accounting het veen the parties at the time of 
redemption and it appeared that a portion of the mortgage consideration was 
set down in the deed as being due to the mortgagee from the mortgagor merel) 
by guess unthout an) account having been really taken at the tune IlM 
that tlie mortgagor could show that there was a mistake in the statement 
of consideration and that the mortgagor was entitled to have an account 
taken (2) 

The rule excluding parol evidence to \ar) or contradict a written docun cut 
is not infnnged b) proof of any collateral parol agreement which does not 
interfere with the terms of the written contract though it may relate to the 
same subject matter(3) it docs not present parties to a wntten contract 
from proving that cither contemporaneously or as a prcliramnry roessiirs 
the) entered into a distinct oral agreement on some collateral matter (1) "f- 
Illustmtiot ^ (f) (j) (J) In considering however whether or not such prwf 
mav be gi'en the Court shall have regard to the degree of formalityfo) of the 
document The cvadence moreover wall in no case be admissible if the oral 
agreement is mcyasistent(6) with the terms of the ivnttcn instrument H 
however the document is silent on the matter and the agreement is coasistent{<) 
with Its terms it may he proved 

So when a promtssorv note is silent a« to interest a verbal argreeraent made 
subsequent to the execution of the note to pay interest may be | ro\ e 1 uo 
this clause (8) And in a smt upon a hatkchtla the Court having reganl to the 
informal nature of the document sued upon allowed evadence to be given of « 
verbal agreement to repay the amount ocl nowledged with interest no ii entioa 
having been made as to interest in the lialhchiUa itself (9) In a case where a 
mortgagee inserted the words ‘ per cent ’ in a mortgage bond thus changing 
the rate of interest payable under it, the Calcutta High Court held that t e 
alteration was made in good faith to cany out the intention of the partner an 


(1) Moheidra Walk v Jogendra Nath 
2 C W N 260 (1897) Rangasa itAyion 
gar V So ri Ayyangar 39 M 792 (1916) 
Parsoia I Das v Palcsri Partab Sara n 35 
A 250 (1913) 

(’’) Partab Singh v DataanI Stngf SO 
L J 670 8 c. 48 I C 550 

(3) Kaslecnalh Cl altcrjee v Clandi 

Cl trn\r B) 5 W R 68 69 c t ng 

Taylor S 1147 See Badat Ram v 
Jhulai 44y 53 19 All L J SI6 (1921) 
Gur D bsl\Singh v Chatta Stngh 50 O 
L. J 471 Vp/an v Gofal Chandi 

53 I C 137\larfov Behartlat S3 I C 
242 , Bhan Stngh v Cokul Cl and 1 Lahore 
83 \ 

(4) Taylor Ey ! 1135 

(5) See llltulralton (b), Slayen v 

\ 


Alitoi 16 M 238 254 255 (189’) *“‘1 

^%) See Bbrahm Pir v Cursel} 

;i 11 B 544 (1887) Co:aJJi^'<^! 
\ Bur/orji RuBomji 12 C 335 (J 
CulU V Braun 6 C. 323 333 (ISM) 
Sabopally MudoU v Kapusam 
15 M L J 225 ,, 

(7) See Lata Himmat v 

11 C 486 (1885) cited 

Alston 19 M 238 254 255 261 (18’2J 
and cases cited m next two notes 

(8) Souda nonce Debya v * 

12 C. L R. 163 (1882) YaJo v Behor^ 

Lot 53 I C 242 , , 

(9) Un esh Chunder v ifohml 
9 C L. R 301 (1881) 
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did not vitiate the instrument (1) See for a further application of this Proviso, 
Ilimmal Sahat Singh v Ueu hclkii (2) 

'When an instrument is not formal, it may, as already observed, often be 
shown that “ome additional and snppleiuentan agreement was made contem 
poraneoos!) with the principal one AV'hcn an instrument is a formal one, it is 
often extreme!) difficult to say what is reallv ‘ collateral ” to it Obviously, 
unless some restnction be imposed the general rule raa) be rendered nugatory 
It has been suggested in America that a matter ought not to be considered 
“ collateral ” except where it is evident from the tiriHn<j itself that such writing 
contains part onl\ and not the whole of the agreement \nd so the section 
mahes the degree of fotmalit% the condition upon which if the otht,r terms of 
the section are fulfilled the adinissibihtv of the evidence depends In a recent 
ca«e it was held that having regard to the concluding words of this Proviso 
ev idence of an agreement to pa\ interest on the amount shown due m an entry 
was admissible, such entry not being of a formal cliaracter (3) 

The case prov ded for by this Pronto and that in which evidence is admitted 
becau.se the document does not and was not intended to contain the whole 
dgreeinent between the partie3(4) agree m this, that m neither case does the 
document in fact contain the whole agreement between the parties , but differ 
in that in the latter case the document was not intended to contain the wholo 
agreement, the document being subject to or merely a memorandum of a 
transaction which was m fact entered into orally, and tliereforc oral and 
inconsistent evidence maj be given while in the former case the document 
was intended to and does contain the pnaupal contract, w bich has, however, 
been orally supplemented b) other terms upon matters on which it is silent 
In «o far as m the latter case the document docs, with the exception of such 
terms constitute the contract these terms roust be consistent with those 
embodied m the instrument itself An agreement m writing to refer certain 
ffisputes to arbitrators was made outside Court and it was stated therein 
that whatever award was made by the arbitrators would be binding upon the 
parties to the reference The award was made only by a majont) of the 
arbitrators and it was sougnt to be proved that there was a separate contem 
poraneoas oral agreement between tlie parties to the effect that the decision 
of a majority of the arbitrators would be binding upon the parties leld that 
the oral aoCeement was admissible under this Prov iso (5) 

In a case where in a amt on a promis-iory note the defendant pleaded 
that b) an oral agreement his Iiabihty on the note was to cease a month after 
its date and the plaintiff rep'ied that this was conditional on further security 
which had not been produced the Appellate Court held that evidence of the 
oral agreement was inadmissible under this section, but the Privy Council 
held that since a mere amendment of the pleadings would have brought this 
defendants contention within this Proviso, it was unsatisfactory to decide 
against him without hearing this evidence, but that it had been incumbent 
on him to tender substantive proof of the oral agreement (6) In this case 
it was said that while there are cases in which it is permitted to plead an oral 
agreement which would hav e the effect of leaving matters otherwise than they 
1 i. I .1 _ . 1 agreement 

Evidence 
^ admissible 


(1) Ananda Mohan Saha v Ananda 
Chandra liaha 44 C 154 (191?) per 
Woodroffe and Mookerjee JJ 

(2) n C 486 490 (1885) 

(3) Dkan Stngh v Cohat Chond, 1 
I.ahore 83 

(4) See ante para 2 to notes of the 


sectioQ 

(5) Cwr Baksh Sixgh \ Chatta Singh 
S O L J 471 

(6) l/ora61b9^ Malta Essabhoy v Mal/t 

Htrtdas P C. 39 B 399 (1915), 

di$cus$ed m Badal Rom v Jhuia\ 44 A 
53 19 A L J 816 (1921). 
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imder this Pro\nso (1) In the case cited(2), it was held that where a pronui^orr 
note made no mention regarding the pajraent of interest oral evidence was 
admissible under this Proviso 


This Proviso, TTith which should he read Illnstrahon {j), is mtendid to 
introduce the well established role m Enffland(j) , that when at the time ol 
a svntten contract being entered into it is orally(4) agreed between the parties 
that the written agreement shall not be of any force or salidit}, untl some 
condition precedent has been performed, parol evidence of such oral agreement 
is admissitfi, to show that the condition has not been performed and 
consequently, that the written contract has not become binding Until the 
condition is performed there is in fact no wntten agreement at all (5) For 
instance it may be shown by parol evidence that an instrument apparentlr 
executed as a deed, had really been delis cred simply as an escrow(C) , that u 
a writing deposited wnth a third pcrson(7) to be by him delivered to th'* 
person whom it purports to benefit, upon the performance of some condition 
upon which onlj the writing is to have effect \lso it may he shown that a 
document was really meant to be conditional on the happemng of an event 
which had never occurred (3) The admission of such evidence snows tha' the 
contract was never to come into operation as a contract at all unlesi the 
condition precedent were complied with it neither vanes nor contradicts the 
wntmg, but suspends the commencement of the obligation (9) 

An oral stipulation that an instrument is not to become bmdi^ unless 
until some stipulation be first fulfilled may alwajs bo shown. Thus endence 
has been admitted to show that an agreement m writing was not intended to 
operate as an agreement between the parties, until a third partj had approved 
of itflO) and that a wntten instrument by way of lease containing no 
to operate onli when the date wa» filled in, and which was not to be fiUed le 
until certain repairs had been done (11) So where the plaintiff declared uwti 
an ^ ’ ' . ' / r ’ the defendant 

heU • dared on was 

ma< , -t should not 

witlim a reasonable time after the making of the agreement consent and agree 


(1) n;on Si7tg/t V Gokal Chondi S3 
I C 3/ 

(2) iado V Bel art Lai 53 I C 242 

(3) See Taylor Ev S 1135 

(4) See Illustration (y) which should 
run A It B maVe a coirtract in writing 
a»d oralli agree that it shall take cRecI 
&c 

(5) Juglanund Mister \ Nerghan Singh 
6 C 433 435 (1880) See Badal Ram r 
Jhulai 19 A L J 816 (1921) 

(6) Murray a Lord Sta r 2 D & C 

82 

(7) In Shah Mosum \ DoJasoo Keer, 
Hays Rep 576 (1863) it was held that 
where a deed of sale of a port on of an 
estate was delis ered to the Party in nhose 
favour It lad been executed evidence 
could not be admitted to show that it was 
intended to operate as an escrow only as 
might ha\e been the case had it been delt 
sered to a third party Technically it is 
true that the document was not in such 
case an escro'-c But la principle it was 
the same th ng For it was alleged that 
uni 1 the condit on was perfonned oo 
inttrcit was to pass to the transfer^ (R II 


V Jngesire 12 Q B 317 319 ) 

The report of this decision uheh 
perhaps ha-vc been just Red on o 
grounds is not full or clear and 
appear to be in accordance with ih* . 
ol this proviso or o5 Ihe taw ” .jj. 
the latter Is founded See Field n' 


there 

Oikur 


Ed 281 

(8) Taylor Ev 5 1135 and eases 
and here nafier cited. 

(9) See Raiijiban Serougy v - 
Nath 2 C W N 188 (1897) 
Discussed in luhiiu Ramehandro 

\ Canesli Krishna Satie 23 Bom 
483 (1921) ^ 

(10) r,n, ^ « E E E 

followed in Cuddalur Ruthna ' ^ 

7 IM H C E 18’ 

2 Bom. II C K, 28 'll aj‘» 
nund Misscr v Nerghan SmSl 
Dinanath Lev v Metharam P ^ L 
S77 (1921) (subject to confirmaUJo 
principals) -r r T C P- 

(11) Davis V Jones 25 I~ p , 
91, followed in Juglanund Jt/u’er 
Nerghan Sifigh, supr^ 
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to the transfer of the farm to the plaintiff, it was held that it wa« competent 
to the defendant to p^o^e bj extraneous exidence this contemporaneous oral 
agreement as it operated onlj as a soapension of the written agreement and 
not m deleasance of it (1) And nbere a plaintiff attempted to enforce as a 
contract of loan binding upon the defendant immediately upon its execution 
an in'tminent which he xerballj agreed at the tune should not so operate, 
and for which the defendant rcc«.i\cd no consideration, the latter was allowed 
to gi\e eirdence of the \erbal agreement (2) It is open to the Court to decide 
under this Prosiso that an ijaro patta granted by a landlord was intended to 
be operatn e only in the c\ ent of the lessee being able to obtain possession 
the leasehold property and that such possession was a condition precedent to 
the attaching of any ohhgation under the lease upon which a suit could be 
ha«cd.(3) So also evidence of a contemporaneous oral agreement to suspend 
the operation of a written contract of sale, until an agreement for a re sale 
w 13 executed, is admi'Sible (1) The same doctrine applies to wills, though it 
rau t be used with xerv great caution So a duly executed piper, testamentary 
on the face of it, is not entitled to probate, if it is clearly proved by parol evidence 
that it was executed by the deceased without any intention that it should 
affect the disposition of his property after death (5) The first Proviso does 
not permit the terms of a written contract to be varied by a contemporaneous 
' ’ ‘ ’ ’ ’ * ' I proper meaning 

iTTitten contract 
ose no obligation 

at all until the happening of a certain event, may be proved So the terms of 
1 promi-' on note purporting to be an absolute engagement to pav on demand 
cannot bo aaned by a contemporaneous oral agreement constituting an under 
taking on the part of the xilaintiff not to enforce the note by a suit tiU the 
liappning of a certain event, or implying that the legal obligation of payment 
was to be postponed to, or made con^tional upon, the happemng of a certain 
event (6) i i . ,» a when a docu- 
ment was operation and, according 

to ita teno » . , * o or at once, the executant 

could not be pernutted to set up or prove that the real intention was to vest 
such property at a future time or after his own death (7) In this case it was 
said tnat the English rule permitting evidence that a document was intended 
to operate in a manner diifcrcnt from its ostensible effect cannot be followed 
m India under this Act And in another case in the same Qigh Court it 
has been held that the question whether a document operates as a present 
conveyance or as an agreement to create a future right must bo decided according 
to the intention of the parties as expressed in it (8) 


(1) Uallis V Litlell 11 Scot Rep N 
S 369 , followed is Dada Honajt v 
Baboit Jagusliet 2 Bom H C R 38 41 
(1865) see also Bell v Ingeslre 12 Q 
B, 317, Gudgen v Btssett 6 E A B 
986, Ltndley v Laeey. 17 Scott Rep, N 
S 578 Taylor Ev, S 1135 

(2) Annagurtibala ChelU v Kruhna- 
suomt l^oyakkan, 1 Mad H C R 475 
(1863) cited and approved m Jugtanand 
Jlfujer V Nerghan Stngh, 6 C , 433, 435 
(1880) See also Ttrutengada Aaengar 
V Rangasomi Aojot 7 M 19 (1883), 
Dada Honaji v Bobaji Jegushel, 2 Bom 
H C R. 38 (1865) , in which evidence 
was also admitted under this proviso and 
Calren v Sank «f Bengal, 2 A , 59S (1880). 
in which the admissibility of the evidence 
in question was held to be doubtful 

VV, LE 


(3) Kafilnddin B>sv.as v Sabdar Alt 
Btswas 29 C h ] 478, s c, SO I C, 
918 

(4) Dada Honaji v Babajt Jagushet, 2 
Bom H C R 38 (1865) 

(5) Ltster v Smlh 3 S A T 282 

(6) f?am;i6a» Serovgy \ Oghur Nath, 
2 C W N 188 (1897) Foil in Vishnu 
Ramchandra v Canesh Krtshna 45 B, 
1155 (1921) 

(7) afolaya/>/>on v Palant Goundou 38 

M, 226 (1915), citine Chella Venkata 
Keddt ▼ Devabhaklunt, M W 169 

(1912) , and Jiban Ntsa v Asgar Ah P 
C, 17 C., 937 (1890), distineuishing 
Chandra Mehdi Hasan v l/Khammad 
Hasan P C 28 A 439 (1906) 

(8) yfangamma % Rasumma 37 U , 
480 (1914) 


41 
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A distinction must be drawn between the cases where the matter sou.U 
to be introduced by extraneous evidence is a condition precedent or a defeasance 
It may be shown that the instrument was not meant to operate, until tl e 
happening of a given condition , but it cannot be shown by parol that the agree 
ment was to be defeated on the happemng of a given event (1) 

Upon^the question'whether the words “ condition precedent to the attach 
ing of any obhgation under any such contract " mean a “ condition precedent 
to the contract being of any force or validity,” or a “ condition precedent to 
some jarticuhr obligation contained in the contract being of forc»> or validiti 
it has been held that the rule contained in this proviso does not apply to a ca'e 
where the written agreement bad not only become binding, but had aetuall) 
been performed as to a large portion of its obbgations, and that the words anj 
obligation’ m this proviso mean any obligation whatever under the contract 
and not some particular obligation which the contract may contain (2) Tie 
condition precedent to which this proviso refers is a condition the subject matter 
of which IS dehors the contents of the instrument, and, therefore, if effect be giwn 
to this condition, it cannot affect the terms of the document it«elf (3) In a case 
where the defence was that one of the executants of the note signed it onlj as 
Burcty and that his liabilitv was only to the extent of standing as a suretj lor 
one month, it was held that this proviso was inapphcable, as the lialihtr 
attached from the date of the note of hand and ceased upon the expiry of oae 
month, and the defeuwe was not that no babilitj attachca to the note of band 
until some event happened or something was done (4) 

Proviso (4) 'TV. , 1 _ > 1 V -j * ^ . I * - *v iion xtself Accord 

jroviso incorporates 
who said After 

an agreement has been reduced into writing, it is competent to the parties at 
any time before breach of it, W a new eonlrak not xn urtUng either altogether to 
waive, dis*olve, or annul the former agreement, or in any manner to add to or 
subtract from, oc vary or qualify the terms of jt, and thus to make a new coa 
tract wluch is to be proved partly by the written agreement and partly by the 
subsequent verbal terms engrafted upon what will be thus left of the wntten 
agreement”, but modifies that rule, in that it declares that the new contract 
cannot be a verbal one in in which tbc old contract (o) is by law xeqnirca 
to bt m writing or (6) has been registered (6) Tor the rule is nthtl ‘■o" 
iCTiicftj est naturaU ccquitatt quam unuin quodque dxssolvi eo Ugamine, quolijiJ 
turn eat (” Nothing is so agreeable to natural eqmty os that a thing be unboun 
in the manner in which it was bound * ) It is of course incumbent 
party setting up a substituted agreement to estabbsh it and to sbersv that w 
parties were proceeding on a new agreement the terras of which they ho ^ 
understood (7) It has been argued that the word “ or ” should be read as * aso 
and that oral evidence is admissible when the document, though registered m 


(1) See if ollis % Lutell II Scott Rep 
N S 369 374 

(2) JigtanunJ Miner v A erghan 

6 C 433 (18S0) See Ttruvengada 

Ayyangar \ Rangasaini Uayak 7 if 19 
22 (1883) 

(3) V ante pp 627—629 

(4) Harek Chand \ Buhun Clandra 8 
C W N 401 (1903) 

(5) Con V Lord Augent 5 B & Ad 
58 65 cited and app! ed in Cuddalur 
3?ii>/iRa \ Kunnatlur Arumtig» 7 Mad 11 
C R 189 197 198 (J872) see Taylor 
Cv it 1141—1145 See Cmu v Bhan 


t2 B 512 per Martin J 

(6) See O led at Mol ram s 
Dhordiba 2D 547 (1878) where it «■> 
leJd that a conveyance having been 
lered no oral agreement to tesc nd 

je proved under this proviso and Bo 
Vet/i V Blogobon Panda ^ ^ ^ — 

U880) Banku Behart v Sfiama 
J C W N cdxv Mark <rCrin \ > '* 
ire Malh Chatl'rji 46 C, 1079 *• 

10 C L. J . 94 ^ ^ ,, C. 

(7) Dinanath Law v Ifetharom 
> J 577 (1921) 
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fact, js not compulsonly regi^tcraWe But the contention was overruled (1) 
In a ca«c in the Calcutta High Court where a receipt for simple interest paid 
on a mortgage bond, which stipulated for compound interest, was produced as 
a proof that simple interest was to be chained, this was held admissible as a 
wa'ver which had to be in ivnting but did not require registration (2) Where 
it IS alleged that a new contract which the law requires to be m writing has 
been sub'^tituted for a pnot contract, such BubsUtuttd contract must be 
complete m itself and embody distinctly the terms of the new contract If it is 
not complete, then extraneous evidence is inadmissible to prove the substituted 
contract, with the result that the first contract is not vaned and remains in 
force (3) One contract is rescinded ]>y another only when the latter is vahd 
and nicon'jsttnt with it and makes ita performance inipo«sible, and evidence 
of rescission or wan cr must he as clear as the proof of the original contract (4) 
The t\ception at the end of this Proviso apphes to extcntory as well as to 
executed agreements (5) It has been held by the Madras High Court that the 
word ‘ oral ’ is u<:ed m this proviso in the sense of being not committed to writing, 
and that the words * oral agreement * include all nnwntten agreements whether 
arrived at by word of mouth or otherwise So where the lessor of certain land 


and conduct of the parties , and an unwritten agreement, if so imphed, amounts 
to an oral agreement within the meamog of the Proviso (6) And in a later case 
it has been held hj the same High Court that under the Proviso evidence of an 
’ . ' » subsequent conduct of the 

ted os void, is inadmissible (7) 
• iken a different view, holding 

^ 'ases anv oral agreement or 

statement, evidence of conduct, as for instance, return of a lease, u adnussible to 
prove that such return was doe to an mtentioa to make the lease inoperative (8) 
In, however, a subsequent case in the same Court a different view of the 
admissibility of evidence of conduct was taken It was held that acts and 
conduct of parties could only be pioof (o) either of a contemporaneous oral 
agreement varying the terms of the registered contract, or (6) of a subsequent 
oral agreement having the same effect In the former case the evideaco was 
excluded by the section itself and in the latter by this Proviso (9) If a 
' * " t Act has been given, it is immaterial 

'3uancc of an alleged oral agreement, 
was not illegal (10) Evidence will be 
, igreemcnt is not to rescind or modify 


(1) S eioor Cii indir \ As> uloth Mnber 
}ee 9 C W V ccxiv (1905) 

(2) Katlash Chandra ftalh v Shetih 
Chlenu 42 C 546 (1915) following 
Jtuan !li Beg \ BaJa Mai 9 All 108 
(1886) 

(3) JioiuiiJra Mohan y Co^al Das 8 
C \\ N 923 (1904) [The consent m 
writing ly the landlord to the division of 
a tenure or holding has the effect of sob 
stilutiiig a new contract for the oldj 

(4) Mathura Mohan Saha v 2 ?j»i 
Kumar Saha Ct Chittagong Dislnel Board, 
43 C 790 (1916) 

(5) Caret! Sabhuroii v I arigonda .V«ro 


sutlan 27 M 368 (1903) s c 14 Mad 
L J 218 

(6) 1/aio«f. Chctti V Olier, 22 M 
261 (IS^S) followed in Karampoli v 
Theiku 26 M 195 (1902) 

(7) 3'rcniiara ^uanii v Alhmaruina 
Itiar (1908), 32 M, 281 

(8) Shiama Charan v Heras MoUah 
26 C 160 163 (189S), but v ante, p 618 

(9) Pad! a Raman v Shvaani Prasad 
SC \V N, ccxcvi (1901), ilaung Bin 
\ Ma Wan (F B ) 3 L B R 100 see 
Votes ante on 'FMJence of Conduct” 

(10) hare.folh \ Tlickhu 26 M 195 
f1902) 
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the ongioal transaction, but is an entirely new transaction {!) Oral cMdenw 
IS of course admissible to pro\etbe discharge and satisfaction of a mortgage boad 
and IS not excluded by this proviso (2) This applies to any transaction ivbcli 
operates vahdly as a mode of payment , but oral evidence of an invahd oral 
conveyance of the equity of redemption in a portion of a mortgaged estate u 
inadmissible (3) Only those agreements come within the section which affect 
the terms of the previous transaction, not indirectlj , as a consequence ol an 
independent and ^ahd contract between some only of the parties, but directlr 
by virtue of the consensus of those who alone are competent to rescind or modify 
the original contract, vtz , all the parties concerned or all their reprc'enta 
ti\ es (4) Where a tenant had given a written imdertalcmg to occupj on certa a 
conditions, it was held that this was not a document bv which a leas*, could 
be made, nor an instrument referred to by section 107 of the Transfer of Proiert) 
Act, and so was admi«sible to prove an oral lease (5) 

In 1875 certain lands were mortgaged for Rs G76 The mortgage head 
provided tint the mortgagee was to enjoy the rent and profits m lieu of intere't 
on Rs 475 and that the rcmaming Rs 200 were to carrj interest at C per cent 
per annum In 1880 a receipt was passed by the mortgagee to the mortgagor, 
reciting that on taking accounts Rs 525 were due on account of the mortgage 
that R«? 100 were paid on the day of the receipt, that a further sum of Ps lOO 
was to he paid in a month and a half, and the rents and profits of the pro- 

n wer*- in future to he taken for the interest on the balance of Rs 325 oml 
90 the mortgagor sued for redemption and relied on the receipt in support 
of his case Held that the receipt did not require registration It purportea 
to be a more settlement of accounts and was not intended to modifj or super 
sede the onginal mortgage contract This clause bad therefore no opphcation 
to the case (0) 

In the undermentioned case(7) the plamtiS mortgaged certain ^ 

the first defendant on tho 28th December 1895 By the mortgage 
mortgage debt was made repayable on 28th December 1896 Oa the 12t 
Hay 1897 the first defendant sold it by auction under the power of sale ^ 
tamed m the mortgage deed and the second defendant was the purchaser ic 
plaintiff now sued to set aside the sale and to be allowed to redeem, ‘*^*='“5 
that on the day before th© sale the first defendant had orally prormsea. w 
agreed to postpone the sale for four days, and that the second defundant ba 
notice of this fact before he purchased the property //cW that e'videaw c 
••uch oral agreement was admissible It was not an agreement to modify any 
« * forbear, for a penw 

. the mortgage 

i of required 

substituted verbal agreement is set up, the following obsenations of yi ^ 
Cran worth may be referred to — “ ^\^^en parties who have bound themse'e 
by a written agreement depart from what has been so agreed upon m wti it^ 
and adopt some other line of conduct, it is incumbent on the part) 1 o 
on, and endear ounng to enforce, a sulatituted verbal agreement, to show ^ 
merely wbat he understood to be th© new terms on which the parties 


(1) V Tukaram 11 B 47 
(188$) //erembdev DharnidharJrv v 
A.iuAind//t BJiOfiar, 14 B 472 (1890), 
Autu Stngh V Ajudhia Saha, 9 A, 249 
(1887) 

(2) Ro»lal Chundra \ Cabinda Karmt^ 
tar, 4 C. W N 304 (1900) K«<tifca 
Bafana nma v hettita Knslanamma 
(1905) 30 M. 231 

(3) Anjaf-ulhira PaJaiaeht y Vulha 
kumararaami Padayaeht, 37 M ,423 (1914) 


(4) Caret, Subbarow \ ^ 

27 M. 368. » c. » ^ 
218 (1903) (Oral oidence 
1,0 excluded ) 

(5) Kuhi Sttbhanadn V 'I 1 
Rangayia (1909), 32 M. S32. 

Sahib V E4u( Sahib 

(6) Lukshman v Damodor, 24 *> 

{7) Tnntbak Cangodhar v 
\lulUhond,2i B . 348 (1893) 
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procecilmg but nlso that the other party had the same understanding — that 
both parties were proceeding on a new agreement, the terms of which they 
both understood ”(1) In a suit b\ * n •'.■v' balance 

due on two registered mortgage de ded that 

the mortgagee had received Rs 80 ^ ige debt 

The Lower Courts allowed oral endente to show that the mortgages in suit 
wtre discharged bj the payment of Rs 800 Ileli that oral e\'idence was 
inadmissible to prove discharge of the mortgage debt under this Proviso (2) 

In the case of contracts, the evidence is not confined to the erpJanatioix 
imder s 9S, post, of the written terras Provided they are not repugnant to, 
or mcon'is*ent with, the express terms of the contract, (3) it is allowed to sitpphj 
rcj»i« of known usage in control of the contract, and which is Icnown by the 
expres'ion of “ anueriHy incident) ” This is upon the principle that the contract 
was itself framed with reference to the u«ige , and so as to incorporate the usage 
in, and as part of, itself Indeed, it is in part also upon this pnnciple, that 
ei en as respects the actual terms of the contract, it is bj the usage they are 
expounded (4) 

Accordingly, where a ship was to depart with convoy, but without any 
dLfinition of the spot at which the convoy was to start, evidence was allowed 
to fix this as from the place of rendezvous (5) So a sale of tobacco was allowed 
to be explained as a sale bj '<ampU, though the bought and sold notes ivere 
silent on the point (6) And m England, prior to the statutory enactment with 
regard thereto, a hill of exchange was by custom allowed three devys’ grace 
for payment beyond the day specified on the face of the bill itself 

These incidents are sometimes the creatures o! mere usage But usage 
may come at length, by judicial recognition, to he received as part of the Law 
Merchant, and this would be obligatory without special evidence Conse* 
quently, the Law llerchant annexing to a Manne Insurance the condition of 
seaworthiness at the commencement of the voyage, it would ipso facto become 
annexed to any ordinary contract of auch insurance (7) 

In the cose of that which is strictly usage or custom, the Courts are at 
liberty to import into the contract incidents not excluded by the terms of such 
contract e\en though a partv to the contract was not ai^tually cognizant of the 
usage But this la not so m the case of a mere particular practice Thus in 
Older that the practice on a particular estate may be imported as a term of the 
contract into a contract in respect of land in that estate, it must he shown that 
the practice was known to the person whom it is sought to bind by it and that 


(I) Earl of Darnley v L C aid D 
Ralj.ay, 2 E & I , App 60 

{-) 3agani\a\k \ San^ar 44 B 55 Cf 
Hating Shue y Chelty 43 I C, 913 

(3) Thus F\idence of Custom* in res 
pect of tenancies is inadmissible where 
the custom alleged is contradietoiy to 
the terms of the written instrument 
(IfoAa imal Aic~uddin Khal > Prodyot 
Kumar Tagore 48 C 359 (1921 ) , s c 
25 C W ^ 13 

(4) Goodese Tv 378, Creenleaf E», 
i: 292 294, Koscoe N P Ev 22—27 
As to proof of usage ree Phipson 3rd Ed, 
84, lb, Sth Ed, p 91 Such proof may 
be gi\en (1) by direct evidence of wit 
nesses in which case particular instances 
of Its occurrence or non occurrence will 
be admissible in corroboration or rebuttal, 
or (2) by a series of particular instances 


in which It has been acted upon or (3) 
by proof of similar customs m the same 
or analogous trades in other localities etc., 
tb ' In mercantile contracts the inten 
tion must be collected from the instrument 
but resort may be had to mercantile usage 
in certain cases as a key to its exposition 
BradJan \ Abbott Taylor, Rep, 356 
Supreme Court Plea Side (1848) ‘ A 

condition not expressly made between the 
parties to contract may nevertheless be 
attached to such contract by custom ’ 
Kaon) Beliaree y Shiva Baluk, Agra Rep, 
F B 119 (1867) Prolap Chandra Saha 
V l/Hhoniiiiod All Sarkar, 19 C L J , 66 
(1914) 

(5) Lathnlan s case 2 Salk., 443 

(6) Syres y Jones 2 Exch R 111 

(7) Goodeve Ev 378 
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he assented to its being a term of tbe contract , and when the person 
to be bound bj the practice is an assignee for value of rights under that contract, 
It must also bo shown that he and all prior assignees, if anj, for salue, Icncv 
that the practice wag a term of the onginal contract (1) 

In the undermentioned case(2), where there had been a contract for pur 
chase by brokers, not disclosing their pnncipal, and e\idence was admitted to 
show a usage of trade holding the brokers liable. Lord Campbell, C J , laid doira 
tlie law tn exlenso on this subject as follows — 

“ Now, neither collateral evidence, nor the evidence of a usage of a trade, 
13 receivable to prove anything which cotUradtcls the tenor of a written con 
tract , but subject to this conation both mav be received for certain purposes 
’ .-.r ^ II’ p 415, 10th edition —‘Evidence 

t relating to transactions of commerce 

I the purpose of defininff what would 

< ^ peculiar term, or to explain what vras 

obscure, or to ascrrlavi what was equisocal, or to annex particular incident.' 
which, although not mentioned in the contracts, were connected with tbem 

' ' ^ vidence in such cases IS admit 

done, to the present intention 
^ seek bv the evidence of usaje 

to cojitrothct what the tenor of the note primarily imports, namelj , that thu was 
a contract with the defendants made as brokers The c\ idencc w b^scd on this 
* ’ the a ssumptjon of their ha\ ing awo 

tract made wth their nnncipal 
)w that, accardtnp la the usance 

trade, and as those concerned in the trade understand tbe words u<ed, tm 
. - ^ _ 1 / *1 V -ug i^jokcr did not di'clo'e the 

with the brol cr os pnncipaJ 
be treated as cxpfuinuio the 
language used or adding a taatfy implied tneidcni ia the contract bejond tbo'o 
which are expressed is not material In either point of tiew tftff he admi*sio 
unless it labours under the ohjeetton of tnlrodvang somethng rcpu 7 najit to c 
tnc<wisis/cnt uUh tie tenor of the icntlcn instrument , and upon consideration o 
the 'erne in which that objection must be understood with reference 
question, we tbmk it docs not In a certain stnso every material 
which IS added to a wntten contract \anes it, makes it different from i 
appeared to be, and «o far is inconxistcnt with it If b} the eido of the ^ * 
contract uithout, you write the same contract with, the added incident, me 
would seem to import different obligations and be different contracts Ta 
famil ar instance by way of illustration On the face of a bill of 
at three months after date, the acceptor wnll be taken to bind himself 
psYment precisely at tbe end of the three months , but by the custoin 
only bound to do «o at the end o! the dajs of grace , which \ory accordin- ^ 
the country in which the «ame is made payable, from three up to fifteen 
truth IS, that the principle on which the evidence is admissible *s, that tfe 
late not set down on paper the whole of their contract tn all its terms but tlose 
which acre necessary to be determined »n the particular case by spccivc 
and which of course might \aiy infinitely, leaving to implication and tacit « 
standing, all llo^e general and untarytng incidents which a untform usage 
annex and according to wLicli they must in reason be understood 
unless they evprcssly exclude thtm To fall within the exception, tner > 


(1) ifanj Vikrama > Pama Patter, 20 
27S (1897) 

(2) Ilut>frey \ Date \\ R (Fng ) 
J8S6-7, p 467 See also judgment of 
Parks B m IfuUan v If arren 1 M & 


W 47-1 cited In 5m Ih v Lufka 5*^* 
17 B 143 (1892). and see 
Chose \ haitreeel «"<l 9 ^ , 

261 (1862) (custom as to interestj 
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of repugnancy, the incident mu^t be such as »/ expressed on the untlen contract, 
would maVe it insensible or inconsistent Thus to v, arrant bacon to be prune, 
adding that is to say slightly tainted as in Yales v Pym(l) or to 
insure all the boats of a ship and add * that is to ’ 

as in Bloclelt v The Rojal Exchange Assuror s 

of the same sort scattered through the bool s j 

m tc^lc^ bo'h the two jarts con’d not haie full effect giien to them tf written 
dotcn Therefore when one part only is expressed it would be unreasonable to 
suppose that the parties intended to exclnde the other also ithout repeating 
ourselves, it will be found that the same reasoning applies where the evidence 
IS iispd to explain a latent ambiguity of language’' 

"Merchants and traders with a multiplicity of transactions pressing on 
them and monng in a narrow circle and meeting each other daily desire to 
write li'lle and leaie iinicnfteH what they talc for granted i« eiertj contract In 
spite of th® lArncntations of Judges they still continue to do so and m a vast 
majontj of cases of wluch Courts of Law hear nothing they do so without loss 
or incom eniencc and upon the whole they find this mode of dealing advan 
tageous even at the nsk of occa lonal litigation It is the business of Courts 
reasonably 'o to ^bape their rules of evidence, as to make them suitable to the 
habits of manl ind and such as are not likel} to exclude the actual facts of the 
dealings between parties when they are to determine on the controversies which 
grnn out of them It cannot be doubted in the present case that m fact this 
contract was made with the usage understood to be a term tn tt to exclude the usage 

Th 0 

th ^ e 

considered to be the suorn interpreters of the mercarttle Itnguage tn whteh the 
contract is imltcn Indeed the ob«ervaton rpplies to all usage evidence (3) 
Where there is a usage or custom of trade, the intention of the parties to 
exclude a contract from its operation must be shown by the contract itself and 
cannot be proved bv other evidence Thus where there was a sale of rum, 
no mention being made of warehouse rent, evidence was admitted that, by 
custom of trade an allowance foi warehouse rent was incorporated in such 
contracts but evidence that the parties had orallv a^eed to make an allowance 
different from the customary one, was rejected (1) Usage and custom cannot 
be restored to control or varj positive stipulations in a written contract, and 
a fortiori not in order to contradict them \n express contract of the parties is 
alwavs admissible to supersede, or vary, or control a usage or custom , fur the 
latter may always be waned at the will of the parties But a written and 
express contract cannot be controlled or varied or contradicted by u«age 
or custom for that would be not only to admit parol evidence to control, 
vary or contra lict written contracts but it would be to allow mere presump 
tions and implications, properly arising m the absence of any positive expres 
sions of intention to control vary or contradict the most formal and deliberate 
declarations of the parties (5) Therefore where an usage conflicts with the 
cxprc‘<'‘ed intention of the document, the latter roust be followed So where in 


(1) 6 Taune 446 

(2) 2 C A J 244 

(3) Got>deve Ev 378 — 381 See Bireh 

V Depeisur Starkie 210 Beues \ 
Shand 2 App Cas 468 cited in Smith 

V Ludha Ghetla 17 B 144 (1892) 

(4) Fawhes'/ la i& 31 L J Q B 98 

(5) Story e ted Field Ev 6th Ed 
283 Indur Cl under \ Luc/ nil Bib 7 B 
L R 683 (1871) (custom cannot affect 
the express terms of a wrtten conlractl 


ifaefarlane v Carr 8 B L R 459 
(1872) (custom at \arnnce with contract] 
5i>ilAs Ludia delta 17 B 129 (1892) 
(usase repusnant to and incons stent with 
contnet 1 Han Hcl un V Krishna Mohan 
9 D L. R App 1 (1872) evidence was 
adm tted but q larre boweser whether 
the custom was consistent with the terms 
of the instrument See also Morns v 
Pan^nada Pillay 5 Mad H C R 13S 
(1870) 
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he assented to its being a term, of the contract , and when the person «oujlit 
to be bound bj the practice 19 an assignee for V ’ ' ’* i ‘ * 

it must also be shown that he and all pnor 
that the practice was a term of the onginil 

In the undermentioned case(2), where there had been a contract for pur 
chase by brokers, not disclosing their pnncipal, and evidence was admitted to 
show a usage of trade holding the brokers liable, Lord Campbell, C J , laid doini 
the law in eifenso on this subject as follows — 

” Now, neither collateral evidence, nor the evidence of a i^agc of a trade, 
13 receivable to prove anytlnng which eonlradtctis the tenor of a written con 
tract , but subject to this condition both may be received for certain purposes 
To use the language of hlr Philbps, m Vol 11, p 41'), 10th edition — ‘Endence 
' ’ ’ ’ . • « relating to transactions of comnietM 

the purpose of dejintng what would 
* ^ peculiar terra, or to explain what was 
ob'CUTc, or to ascertain what was equivocal, or to annex particular incidei^ti, 
which, although not mentioned m the contracts, were connected with them 

’ ’ ■* '’ vidence in such cases 13 admit 

done, to the present intentioa 
seek by the evidence of ussje 
to contradict what the tenor of the note primarily imports, namely, that tbs was 
a contract with the defendants made as brokets The e\ idencc is bi«ecl on ta« 
the usage can have no operation, except on the assumption of their hasang acted 
08 brokers, and of there having been a contract made svith their principal 
the plaintiff bj the endence seeks to show that, according to the i 

trade, and as those concerned m the trade understand the words u«ed, thn 

. - >1 j - t that if the buying broker did not disclo'ctb 

come e contract mtb the broker a? principal 
* this evidence be treated as 

language use^ or adding a tacitly tmphed tnadent to the contract bejond th 
which are expressed, is not material In either point of weu it unll hf oamiw 
unless tl labours under the ohjcction of introducing something repugnant W 
ineansisicnt uith the tenor of (he icnttai instrument , and upon consideration 
the sen«a in which that objection must be understood with reference . 
question, wc think it does not In a certain Btnso every material . 
winch IS added to a written contract vanes it, mal e'* it different from 
appeared to be, and so far is inconsistent with it If by the side of the ^ 
contract uUhout, you write the same contract mtk, the added incident, me ^ 
would seem to import different obligations and be different contracts In 
familiar instance by way of illustration On the face of a bill 
nt three months after date, the acceptor viull be taken to bind himself to ^ 

S ment precisely at the end of the three months; but by the custom 
j bound to do «o at the end of the dajs of grace ; which vary nccordin^^^ 
the country m which the game is made payable, from three up to ^,,4 

truth IS, that the principle on uhtch the evidence ta admissible is, that the T° , 
hate not set down on vaver the whole of their contract in all its terms but those 

* ' »■ ' — - -vlar case by specife agrrtmt^> 

to implication and tacit "" j. 

• • • which a imforin usage w 

■ • on be understood to font > 

. • hm the cvccj'tion, thcTcJore, 

(1) \{aria I iLrama v Rama Palter M W 474 cited m v 

If 275 (1897) 17 D, 143 (1892), and lee ■'■‘7^® 

12 ) Ilumfrey v Dale W R (Enj) Chete \ hotSTetehund, 9 Itoo. I ' 

1856-7 p 467 See also judgement of 261 (1862) teuslom as to intent* 

Parks B, in lluHon v It'arren, t H Sc 
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of repugnancv, the incident must be such as, xf expressed on the written coniractp 
would mahe it in'ietisible or inconsistent Thus, to warrant bacon to be prime, 
adding, ‘ that is to saj, slightly tainted,’ as in Yates v Pym(l), or to 
insure all the boats of a ship, and add ‘ that is to say, all not slung on the quarter,’ 
as m Blaclell v The Royal Exchange Assurance Company{2), and other cases 
of the same «ort scattered through the boohs, would be instances of contracts 
m which bo'h the two parts could not kaie full effect giten to them, xf written 
down Therefore, uhen one part only is expressed it would be unreasonable to 
suppose that the parties intended to ext-lude the other also Without repeating 
onrseh es, it will be found that the same reasoning applies, where the evidence 
IS us(d to expUm a latent ambiguity ot language ' 

“ ‘Merchants and traders with a muUipUcity of transactions pressing on 
them and nionng in a narrow circle, and meeting each other daily, desire to 
write h'tle and Icaip wiicritlPii what they talc for granted tn c’cry contract In 
spite of th® lamentations of Judges, they atitt continue to do so , and, in a xast 
raijontv of rases of wluch Courts of Law hear nothing, they do so without loss 
or inconiemencL and upon tlie whole they find this mode of dealing advan 
tageous even at the risk of occasional htigation It is the business of Courts 
reasonably so to '.hspr their rules of emlencc, as to make them suitable to the 
habits of manlv»ad, and such as are not hkclv to exclude the actual facts of the 
dealings between parties when thej are to determine on the controversies which 
pTon out of them It cannot be doubted, m the present case, that m fact tins 
contract was made icvth {fie usaf?!* iinderslood (o be o {ernv tn it , lo exclude tfie wage 
IS fo exclude a material term of the contract, and must lead to an unjust decision ” 
The case was affirmed on appeal As has been well obsi.r\ ed in reference to 
those cases of mercantile contracts — “The witnesses for this purpose may be 
considered to be the sicorn interpreters of the niercartile language tn when (he 
contract is arittcn " Indeed the observation applies to all usage evidence (3) 
Where there is a luago or custom of trade, the intention of the parties to 
exclude a contract from its operation must be shown b> the contract itself and 
cannot be proved bv other e^^dence Thus, where there was a sale of rum, 
no mention being made of warehouse rent, evidence was admitted that, by 
custom of trade, an allowance for warehouse rent was incorporated m such 
contracts , but evidence that the parties had orally agreed to make an allowance 
diflcrent from the customary one, was rejected (4) Usage and custom cannot 
bp restored to control or vary positive stipulations m a written contract, and 
a fortiori not in order to contradict them. An express contract of the parties is 
always admissible to supersede, or vary, or control a usage or custom , fur the 
latter may always be waised at the will ol the parties But a written and 
express contract cannot be controlled, or vaned, or contradicted by usage 
or custom , for that would be not onlv to admit parol evidence to control, 
vary or contradict written contracts but it would be to allow mere presump- 
tions and implications, projierly ansmg m the absence of any positive expres- 
sions of intention, to control, s ary, or contradict the most formal and deliberate 
declarations of the parties (5) Therefore, where an usage conflicts with the 
expressed intention of the document, the latter must be followed So where m 

(1) 6 Taune 446 Uacfarlane v Carr. 8 B L R. 4S9 

(2) 2 C A. J , 244 (1872) leustom at tariance with contract) , 

(3) Goodeve, Ev, 378 — 381 See Btreh Smtih v Ludha Chclla 17 B, 129 (1892), 

\ Depeystcr, Starkic 210, Dories \ (usage repu^aot to and inconsistent with, 

Shand 2 App Cas 468 cited in Smith contract] Hart tteUun \ Knshna Mohan, 

V Ludha Ghctla, 17 B, 144 (1892) 9 B L R, App 1 (1872), evidence was 

(4) Faxikesy Lamh 31 L J,Q B,98 admitted, hut quare, howeter, whether 

(5) Story, cited TicM Ev 6th Ed the custom was consistent with the terms 

283, Indur Chundcr v Lucftini BiPi, 7 B of the instrument See also Morru v 

E R, 682 (1871), (custom cannot aRect Ponchnodo PiHaj 5 Mad H C R, 135 

the expre«s terms of a written contnetj, (1870) ’ 
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an agreement betneen an African merchant and an African captaiDj the latter 
was to have a commission of ** £ 6 per cent on the net proceeds of Ihe liomemi 
' f* a ’ _ , *1 '1 gcs,” parol evidence was not admitted to 

trade between Afncan captains and mer 
^ a commission on the tcholt amouili Jot 

teJneh tie cargo had leen soldt and not merely the net profits (1) If the t'lge 
IS mconsiatent with the express terms of the contract evidence thereof is m 
admissible, and the inconsistency may be evinced (o) bv the express tenns of 
the instrument, or (h) by impbcation therefrom (2) hen the Court of fi^t 
instance hid permitted plaintiffs to put m evidence to show the terms on I'hich 
the parties must be presumed to have contracted, as to which the document 
was 'iilent, according to the provisions of tlus proviso, it was held on appeal 
that what the plaintiff sought to mahe use of was not anj custom of the port 
or usage of trade, but the terms on which the plaintiff and defendant had d alt 
with each other on prior occasions and that evidence of previous dealm'^ 
was admissible only for the purpose of explaining the terms used m a contract 
and not to impose on a partj an obbgation aa to which the contract wa^ «ilent (3) 
In a case m the Boinbaj High Court where it was contended that a contract 
to buy unascertained goods was subject to a trade custom according to which 
if the goods pro\ ed to be off sample the buyer was bound to tahe tM' 
with an allowance if with such allowance thc\ could be considered a fair tern* r 
It was held that in the absence of a clause m the contract to that effect cm Uhm 
of Buch trade custom was madmii»siblc (4) Under thi« si-ctioa oral eiidcDCCU 
madmissiblc to prove that the interest mentioned m a proimssorj note i« not 
payable cither by custom or agreement (5) 
so (G) This Proviso relates to the admissibility of evidcntc necessary to point the 
operation of the document It relates to the admissibility of evidence neces^^rj 

*' ’ to which the words are 

rred to arbitration m 

i at the tunc of the 

mission (7) Up to a certain stage and apart from anv question of ambigiurt 
extrinsic evidi,nce is ncccssarv to point the operation of the simplest instrum ti 
Thus were it the case of a deed conveying all the lands at A in the grant rs 
occupation until it was defined by proof uJiat lands uere tn hs occiiprtiO' 
operation of the deed could not be Known were it u ca«e of a "ul * 
bequest to the children of a party or even the testator s ov-m children , to 
effect to the bequest it would be necessary to define tcho the cAiHren wcrri 
“ Some cv idcncc ” says 'W ooii V C in the case undermentioned is neci« 
m any casi, of a vvjlf, that is to say evidence to show the subject aw 
of the jji/t (91 And again ‘in interpreting anv instrument which 
to deal with property some extnn'ic information l'' necessary in 
make the words which arc but signs fit the external things to which t e-j' 
signs arc appropnate In rcalitv, external information is rcqui'rtc in con 
ing every mstmment but when any subject is thus discov ered winch i ^ 


(1) Came v UorsejaU 2 C A K 3-J9 

(2) SmUh t Ludha CheUa 17 B i‘’9 
144 (1892) 

(3) GleUahhax v Nandubtai 12 B 
344 (1896) 

(4) Putio Ji Pot jt v Do ibay Uti led 
SpiOK ng and It caving Co 41 D S18 
( 1917 ) 

(5) I Hay V ^lautry 10 Bur L T 

< 6) fou un itMsa \ Ilan / an ntsso 2 
A1 L ) 360 365 (1905) 

( ) Han Mahon ed ^ •ifinner 24 B 
510 515 525 (1900) 


(8) Coode\e Ev 3S5 
dettee Act p 57 Gretnieaf E't 
Dabu DJ untut v Sheik Jovakur s 
R 152 (1867) (Evidence of 

matcriil fact which will enable * * , 
to ascertain the mture and extent ^ 
subject matter of tie instrii ncnt or 
other \ ords to identify the th o8* 1° 
tlat instrument refers is J 

acts of the parties may also he exp 

by parol e\ idence 1 , i ,r 5 

{•>) 1. lie nWter of Fellhani I hit ^ 

J S’S 
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only Is witlim the vorda of the instrument, according to their natural construc- 
tion, hut e^austs the whole of thos^ words, then the in%estigation must 
stop, ^ou are bound to take the interpretation which entirely exhausts the 
whole of the ^encs of expressions used by the author of the instrument, and 
are not permitted to go an\ further Thus to that extent the Court is always 
at liberty to go in interpreting a will , m other words, the Court lo to place 
itself in the po ition of the te«tator with the knowledge of all the facts with 
which he was acquainted but it is not in the course of interpretation to intro 
duce any eMdence whatcycr of what were the intentions of the testator as 
contracted with, or extending or contracting the language which he has used ”(l) 
So also Sir James M igram saj s “ The most accurate description possible must 
require some de\ clopmcnt of extrinsic tircumstances to enable a Court to decide 
upon its sufficiency, and the least accurate description which is sufficient to 
satisfy the mind of a Judge or Jury as to a testator’s meaning, must be witbin 
the «ame pnaciple The principle cannot be affected by the consideration 
that a more ample deielopment of circumstances is necessary in one case 
than in another (2) 

These ob'crvations are cited only as lilustratiie of the principle Practi 
cally it la upon some iniperfection of the mstrument, as applied to the facts 
that the difficulty as to determining its meaning usually anscs , and nothing 
IS more settled than that eiidence is recaiabh of all the circumstanus surrowndtn^ 
l7ie for the purpose of throwing tlicir light on its interpretation 

Indeed, it is bi the«e as by a lamp the Court reads the document (3) 

The question has more often arisen upon ivilb than upon other documcnts> 
and it IS from cases on these, accordingly, that the law has mainly to be taken 
The pniiciple®, howeier, which they enunciate are alike applicable to other 
instrument-, generallv (4) 

In Doe d Hi^cncl* \ 7ft*coc/..<(3), a very leading authority on the subject 
Lord Abinger Chief Baron thus projKiumis the admissibility of tins species 
of evidence and the purport of its admission — 

It must be admitted that it is not possible altogether to reconcile the 
different ca«e*> that have been decided on this subject, which makes it the 
more expedient to investigate the principles upon which any evidence to 
explain the will of a testator ought to be received The object, in all cases, is 


(1) \ Si 1 K A ; 580 585 
5S6 per Wood V C 

(2) WiErain on Extr nsic Lvidencr 
p 35 

(3) Clood«^e E\ 386 

<-lJ The principle is one of general 
application See \facdona!d v Longbotlon 

7 \\ R (Engl a07 Jl/««/ord v Celhing 

8 \\ R (Eng ) 187 where it was applied 
10 cases of mercantile contract In the 
former case which was a contract for the 
purchase of wool the quantity the subject 
of purchase was not otherwise defined 
than by the expression jour wool and 
eMdence was admitted to show its meaning 
Lord Campbell C J said I am clearly 
of opinion that when a specihc thing is 
the subject of a contract and it is doubtful 
upon the contract tilol that specific thing 
is then any fact may be given m evidence 
m order to identify it which is within 
the knowledge of both parties— meaning 
b) that express on the knowledge upon 


the strengUl of which both parties dealt 
And Carle J sad the defendant sais 
I will buy yonr t<.ool now it is the 
universal practice to admit parol evidence 
to uftRl/y Ike subiect matter of a co tract 
as no Judge can have judicial knowledge 
of what It IS It IS not contended that 
this contract is on the face of it o d 
for incertainti parol evidence must 
therefore be admissible to explain to tlal 

(5J S M & W 363 And for other 
English cases see In re SI arp Madd son 
Oi« C A C190S) 2 Ch 190 In re 
fameson King v If inn (1908) 2 Ch 

111 In re Ofner Samuel v Ofner C 
A (1909) I Ch 61 78 L J Ch 50 
Great It'estcrn Ry Co v Bristol Cor 
poraMn 87 L J Ch (H I, ) 419 4'’4 
4»8 /oic// X Hall 104 L T So (C 
A ) Sec 20 Law Quarterly Revie v 

252—254 Channgton v If coder, 1914 
A C, 71, 77 
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an agreement betn een an Alncan merchant and an Afncan captain, the httsr 
was to have a commission of “ £ 6 per cent on the net proceeds of the homeirdri 
ges,” parol evidence was not admitted to 
trade between Afncan captains and irer 
a commission on the xehok aumiUj\jt 
which the ccT()o had been stdd, and not merely the net profits (1) If the usa-’e 
IS inconsistent with tlit. express terms of the contract, evidence thereof u in 
admissible, and the inconsistency may be evinced (a) b\ the express terms of 
the instrument, or (h) by imphcation therefrom (2) ^\hen the Court of 
instance had permitted plaintifis to put in evidence to show the terms on irbch 
the parties must be presumed to ha\c contracted, as to wbiJi the document 
was silent, according to the provisions of this proviso, it was held on appeal 
that what the plaintiff sought to make use of, was not any custom of the port 
or usage of trade, hut the terms on which the plaintiff and defendant had dea't 
with eacli other on prior occasions and that evidence of previous dealings 
was adimssible only for the purpose of explaining the terms used in a contract, 
and not to impose on a part} an obligation as to which the contract wa« «ilent (3) 
In a cast in the Bomba} High Court where it was contended that a contract 
to buy una'Certamtd goods was subject to a trade custom according to "Inch 
if the goods pro\ ed to I>c off sample, the buyer was bound to take th 
ivith an allowance it with such allowance t 
it was held that m the absence of a clause 
of such trade custom wa» inadim'.siblc (4) 

inadmissible to prove that the interest mentioned m u promissor} note is not 
payable cither by custom or agreement (5) 

16) This Proviso relates to the admi-^sibility of eudento necessary to point the 
operation of the document It relates to the admissibility of evidence nece‘>.or/ 
to make the words which ire used fit the external things to which the word- 
appropnatc (G) Thus if an undesenbed dispute is referred to orbitrition I'l 
dence is admissible to show what the actual dispute was at the time of the * 
mission (7) Up to a certain stage and apart from anv question of anioiguitN 
extnnsic evidence !•» ntcts»arv to point the operation of the simplest instrunir’i 
Thus Wire It the esse of a <lecd conscving j)l the lands at A m the graniora 
occupation , until it wa.s defined b} proof itXoJ lands u ere tn hu ^ 

operation of the deed could not b« Knoivn So, were it u case of n "d* 
bequest to the children of a party, or esen the testator s own children . 
effect to the hequtst it siould be ncccssiiy to define who the chihlren 
“ Some tMilonce, ’ sa}s ^\oo^^, V C , in the case undermentioned “ is 
m an} case of a will, that la to say, evidenct. to show the suh)ec( am 
of the gift (0) And again “in mterpretmg any instrument which 
to deal with property, some i.itnu'-ic information is neces«ar} m 
make the words which an. but signs, fit the external things to which 
signs are appropriate In rtalitv, external information is requwdc ^ 

ing ever} instrument, but when any subject is thus discos ercu whic i ^ 

(1) Came v UorsefaU 2 C & K 349 

(3) s Ludha Chella 17 B 129 

144 (1892) 

(3) Glellabhai \ Netidubhai 12 B 
344 (1896) 

(4) Pulloi Rouji V Uanba'i Umltd 
Spmnmg and lyeaitng Co, 41 B, 518 
(1917) 

(5) P,Ilay V MaiJtri 10 Bur L T 
243 

6) la un nitsa ^ Hanfunntssa 2 
A1 L J 360 365 (1905) 

( ) Uojx ^tahomed \ Sfttner 24 B 
510 SIS 525 (1900) 


(8) loDUe^e Lv 385 pooJevf* 
cleace Act p 57 Greenleaf. Ev - 
Babu Dhunf^t ' Shexi ]ov:e}xur a 
R. 152 (1867) [Ev.d«i« of ^ 

material fact which will enable th ® ^ 
to aseertam the nature and extent 
subject matter f>{ the ,}, th 

other wonls to identify the things t 
that instrument refers is admissi e 
acts of the jarties ina> ^Iso be e P 

by parol evidence 1 i ,r J 

m In llr n,Mtr nf rnM"” ' 
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only lo -vatlnn the words of the m«traraent, according to their natural construe 
tion, but exhausts the whole of those words, then the in\estigation must 
stop , x ou are bound to tahe the interpretation which entirelv exhausts the 
whole of the series of expresnons used by the author of the instrument and 
arc not permitted to go au\ further Thus to that extent the Coiiit is always 
at libertr to go in interpreting a will , in other words the Court i? to place 
itself m the position of the tc'tator with the knowledge of all the facts with 
which he was acquainted but it is not in the course of interpretation to intro 
duce aux endence whatever of what were the intentions of the testator as 
con*racted with or extending or contracting the language which he has used (1) 
So also ''ir James W igram sai » “ The most accurate description possible must 
require some de\ elopment of extnnsic circumstances to enable a Court to decide 
upon its sulhcienci and the least accurate dcscnption which is sufficient to 
satisfy the mind of a Judge or Jnrj as to n testators meaning must be Mithin 
the same principle The principle cannot be affected by the consideration 
that a more ample dei elopment of circumstances is necessary m one case 
than m another (2) 

These observations are cited onlx as iKustratiie of the principle Practi 
cally it IS upon some imperfection of the instnuncnt as applied to the facts 
that the difficultx as to iletcrraimng Us meaning usually anscs and nothing 
IS more settled than that evidence xs reiyiiabh of all the ctrcumslanuf surrounding 
tie xnHrumeit for the purpose of throwing their light on its interpretation 
Indeed it is bv these as bj a lamp the Court reads the documi^nt (3) 

The question has more often arisen upon wills than upon other documents 
and it IS from cases on these accordingly, that the law has mainly to be taken 
The principle^, however which they enunciate are alike applicable to other 
instrument, generally (4) 

In Doe d Hiscocl^ \ //iscocA.<(5), a very leading authority on the subject 
Lord Abinget Chief Baron thus propound the admissibility of this species 
of evidence and the purport of its admission — 

It must be admitted that it is not possible altogether to reconcile the 
different ca«e^ that have been decided on this subject which makes it the 
more expedient to investigate the principles upon which any evidence to 
explain the will of a testator ought to be received The object, m all cases, xs 


( 1 ) Bi,g IK &. J 580 583 
586 per Wood V C 

(2) Wigrain on Extr tisic Evidence 
r 35 

(3) Goodeve Ei 386 

14 ) The principle is one of emeral 
applicat on See ^facdonaJd \ Longboltem 

7 W R (Eng) 307 Mtinford \ Celhing 

8 R (Eng) 187 where it was applied 
to cases of mercantile contract In the 
former case which was a contract for the 
purchase of wool the quantity the subject 
of purchase was not otherwise defined 
than by the expression your wool and 
evidence was admitted to show its meaning 
Lord Campbell C J said I am dearly 
of opinion that when a specific thing is 
the subject of a contract and it is doubtful 
upon the contract uhal that specific thing 
IS then any fac* may be given in evidence 
in order to tdcnl fy it which is within 
the knowledge of both parties — meaning 
by that expression the knowledge upon 


the strengtli of wh ch both parties dealt 
And Earle J said the defendant sajs 
I will buy your nool now it is the 
universal pract ce to admit parol evidence 
10 td nt fy the subject matter of a co tract 
as no Judge eau have judicial knowledte 
of what It IS It IS not contended that 
this contract is on the face of it i oid 
for incertainty parol evidence must 
therefore be admissible to explain to tclal 

(5) 5 M & W 363 And for other 
English coses see In re Sharp Madd son 
\ Ctll C A (1908) 2 Ch 190 In re 
Ja esan King v If ihu (1908) 2 Ch 

111 In re Ofner Samvel v Ofner C. 
A (1909) 1 Ch, 61 78 L J Ch 50 

Great lyeslern Ry Co \ Bristol Cor 
poratoH 87 L J Ch (11 L) 419 4-»4 
4'»S Lot II V ff all 104 L T 83 (C 
A ) See 20 Law Quarterly Review 
252— 2S4 CAanngfon v II oodcr, 1914 
A C 71 77 
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an agreement between nn African merchant and an Afncan captain, tie latter 
was to have a commission of ‘* £ 6 per cent on the net proceeds of the hoine\csri 
cargo, after deducting the usual charges,” parol evidence was not admittc 1 to 
show that, according to the eouise of trade between Afncan captains and met 
chants, the captain was entitled to a commission on the uhole omoiii^ts for 
Klitch the cargo had been sold, and not merely the net profits (1) If tie u a?e 
IS inconsistent with the cTpr^ss terms of the contract, evidence thereof is in 
adnussihlc, and the inconsistency may be evinced (a) bv the express terms of 
the instrument, or (h) by implication therefrom (2) Vt hen tlie Court of 
instance had permitted plaintifis to put in evidence to show the terms on nhifh 
the parties must he presumed to Imvc contracted, as to whitli the docuiufut 
was Silent, according to the provisions of this pro\ i«o, it was held on appeal 
that what the plaintiff sought to make use of, was not any custom of the iHit 
or usage of trade, but tbb terms on which the plaintiff and defendant had oeali 
with eacli other on prior occasions and that evidence of preiioiis dc'ilo'^ 
was admissible only for the purpose of explaining the terms used in a contract, 
and not to impose on a part) m obligation ' i. i m 

In a case in tho Bomba) High Court wht 
to buy im'isccrtained goods was subject t 

if the goods proved to be off sample, the bu)er was bound to take th'-ni 
with an allowance if inth such allowance t’ ” ’ ’ j ~ f 

It was held that in the absence of a clause 
of such trade custom was madnussiblo (4) 

inadmissible to prove that the interest mentioned in u promissor) note i* 
pi) able either b) custom or agreement (5) 

(C) This Proaso relates to the admissibilit) of cndcncc necessary to point ne 
operation of the document It relates to the odnussibihtv of evidence necc*-'ty 
to make the words wlucli are used fit the external things to which the iiords are 
appropriate (C) Thus if nn undcsciibcd dispute is reicrrcd to arbitration e' 
dence is admissible to show what the actual tbspute was at the time of the sa 
mission (7) Tip to a certain stage and apart from un\ question of amhignit 
extrinsic es idcncc I's nt.ces>arv to point the operation of the simplest instrunie ^ 
Thus, wtre It the case of a deed con\eving all the lands fit 1 m the gwn , 
occupation , until it was defined b) proof tihat lands ucre i» hs occupal^' ^ 
operation of the deed could not bt, known '^o, were it a case of a will s” ^ 
bequest to the children of a party, or even the testator’s oivn children , to c 
effect to the btquest it would be nectsswy to dcfini, trho the children 
” Some cMdcnce,” sa)s Wood V C in the case undermentioned ‘ i* neci )^ 
in UD) ca«L of a wiU, that is to say, ciidence to show the subject aiul 
of (fie gv/i ’ Awd agMw, ‘ wv wvV’tpretmg iwy \wst.su.wftnt which j 
to deal with property, some extrimic information h necessary m ^ ^ 
make the words, which arc but signs, fit the external things to which 
signs an, appropnate In nalitv, external information is rcqui«ite in con 
ing ever) instrument but when any subject is thus discoicrcd whK * 


<1) Came v Horsefall 2 C & K 349 

(2) Sn nil V L,iidha Chella 17 B 129 
144 (1892) 

(3) Glellabhai v Nandubl a% 12 B 
344 (1896) 

(4) Rultoisi Roi]t % Bombay Untied 
Spmnmg and Heaving Co , 41 B, 518 
(1917) 

(5) I illay V ifattfey 10 Bur L T 
242 

( 1 J a un nula ^ J/ani/ UH ntssa 2 
At L ; 360 365 (1905) 

( > llu)! llahomcd \ ^^innrr 24 B 
510 515 525 (1900) 


(S) I. 3SS f'f 

dcnce Act p 57 Creenleaf Ev I 
Babu Dhunput v Sheik Jonahur 
R 152 (1867) 

material fact which will eflstle tr 
to ascertain the naiure and ^ 5 

subject matter of the instfutfr"! , 
other words to identify the fif 

that insirumrnt refers is admin 
acts of the rirtie* may alw t>e e»P 
I y parol esidcnce ) . , v,t3 

(9) 1.1 tie nmer of reUham 1 
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Tvhctliet there exist any person or thin" to which the descnption can be reason 
ably and mtli sufficient certainty applied , the presumption being that the 
testator intended some existing matter or person ” And in another case(l) 
It has been said that to construe the will ol a test itor “ you mav place yoursell 
«o to speak in his arm chair and consider the circumstances by which he was 
surrounded when he mode his will, to assist you in arriving at his intention ” 
The principles here propounded have been recognized bj the Privy Council 
a« applicable to India In the undermentioned case{2), Turner L J , m deh 
icnng the judgment o! the Court, thus cxprc«<cs hiraseU — 

“ Tlu«, therefore, is the question which wc are called upon to decide It 
1 ' a question between the estate of 5 C and the parties claiming under the gift 
o\cr , and as it seems to Ui., it must depend wholly on the construction What 
i\c mast look to, is the intention of the testator The Hindu law no less than 
tlie Hnglish law, points to the intention as the element bj winch wc are to be 
guulud in dcternumng the cfiect of a testamentarj disposition nor, so far as we 
are anare i' there ana diBercnce betnein the one lawand the other, as to the 
inatenals from which the intention is to l>e collected Pnmanhj, the word^ of 
till, mil are to be considered The) conaev the expression of the testator’s 
vi''he>, lilt t}e meaiiivij to be ntlaclcd to them inoy be affected hi/ surrounding 
circunwfanccs and vhere iht t' the case t^o<c circuiustanccs, no dou6t, must be 
regarded Amonc«t the circumstances thus to be regaidcd is the law of the 
coiintra under wtuch the mil is made, and its dispositions art to be earned 
out }f that law has attached to particular wor<b a particular nitanmg, or to 
a particular disposition a particular effect, it must be assumed tliat the testator, 
in the dispontions svlncli he has made had regard to that meaning or to 
that effect, unless the Ungi’agc of the mil or the surrovndtng etreumstances dis 
place that assumption These are, asnethml , the principles by lahich wt. ought 
* ^ * ’'reus, and we must hrst, therefore, 

tator to be collected from the words 
* wc ate to impute to this testator any 

collected from the words of his will 
it must be upon the ground that there arc exiruistc arc 'M^tancOi which disprove 
the expressed intention, and prove the different intention The expressed 
intention ought, as We conceive to prevail, unless the different intention be 
clearlj demonstrated We maj doubt whether the testator reallv intended, 
what his words import, but a Court of Con->tructioa must found its conclusions 
upon just reasomng and not upon mere speculative doubts rnrther, it has 
b en held a« regards tlic construction of Hindu Wills that it is not mijiroper 
to t'vkt- into conaideratimi what- site 1 nown to Yw the ordinari notions and wishes 
of Hindus with respect to tl e devolution of propciti and from these infer the 
testato’-’s intention (3) 

And m the Privv Connul the same view was adopted in a judgment bi 
Lord Jloulton (4) ‘ In all cases the primar} dut^ of a Court is to ascertain 

(1) Eo\es y Cook 14 Ch D 53 In Inirod to Ch VI 

re Cibbj Martin \ Harding (1907) I Ch (1) Mahaiwd Shansool Hooda v Shew 

A6S alrOf P C (1874) 2 I A 7 14 B L. 

(21 Sn< n<: Soorii i o \ \ De o R 226 and Radha Prasad Mullck v 

bundoo Mullick 6 Moo I A 526 lated Panee Mam Dasse P C (190S) 3i C, 

■' ~ - 896 35 I A IS 8 C L J 48 Pontndra 

■ Nalh Sen v Henangtnt Dasi (1908), 36 

C 1 S/er Baitadur v Canga Baksh 
\io<a „ 1 a utiJ no jri;i le B 631 P C 19 C I. J 277 (1914) 18 C W 

(l®a4) cited ante m Introd to Ch M N 401 ’6 A 101 41 I A 1 

Mussunniit Bhagbulti v Cl <nidry Bkola (4) Meha I'enkala \ Sn Raja Farlha 

natli 2 I A 2S6 260 (1875) Art X of rarathy Apfa Ro-i P C. 19 C L J, 369 

1865 s 62 As to evidence of surround (1913) p 180 and see CAuni LaJ v 

itiif e rcomsfances see ante, eases cited in Bai Sa irath PC 19 C L J , 563 (1913) 
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fo discoi'er the mtentton of the testator The Brst and most obMous mode of 
do ng this, IS to read hts mil as he has tcntlcn U and collect hts xntenlwn frm 
Its Kords But us Ins ^ords refer to facts and circumstances, re^pectm; 
his property and his famdy, and others whom he names or desenhes m hi« 
mil, it IS c^^dcnt that the meaning and application of his words cannot ho 
ascertained without esidciicc of ah those facts ind rircumsfnnce-' To 
understand the incamng of any xenter tcc must frst he apprised of the •petso’a 
and circumstances that arc (he suljecl of hts affusions or statements, and if the-so 
arc not full\ disclosed in his work, wc must look for illu'^tritions to the hi«*ory 
of the times in which he wrote and to the works of contempornneoiis nuthois 
All the facts and circumstances thercfoie respectinq persons or properly to uheh 
the tctU relates are undoubtedly legitimate and often necessary, to eiwhk m to 
understand the meaning and application of his iiords ” Again — “ The fc tator 
mai have habitually call<*d certain jtersons or things bj peciilnr names bp 
which thej were not commonlx known If these names should occur m ha 
will the) could only he explained 'ind construed by the aid of e\idencr t” 
show the sen'e in which he usid them in like manner as if his mil wcTt wntfon 
m cjphir, or m a foreign language TJic habits of the testator m these 
(uhrs must be rcccuablc as c\idcncc to exphm the meaning of his will 

In this case the testator, after the gift of a hfc estate to his own son Job® 
Hiscocl s, densed the propert\ in question to “Join, the eldest J 

said John Iliscocks ’ The son had Iwcn twice married , and hi« actual clae't 
son was Simon, the child of lus first mimagi hut Tohn was the eldest ^ 
by the second mninacv and the question was winch of the two son* wa-s inten W 
to take 

Cases indeed abound iIlKstratne of the snn « pnnciple. ind from thf*' 
general result the doctrine IS thus stated hi V 0 ^\lgram(l) 5”'****^j, 

ing questions of this nature it mu«t alwaw be renuinbcreil that the wo 
of a testator, like those of e\cry other person, incilly refer to the 
by ichieh, at the tme of expressing htn nlf, he is surrounds Tf, tlmrcforo, wP ^ 
the eirci mstanccs under which the testator made lus mil arc kmown, the w® 
of the mil do sufficiently express the intention ascribed to him, the strict lin 

’ •’ ’^Court.tnaidrflheconslrjti^^^ 

• umstances, to tiliich it is 

• that, mtliout such cMdence 

preci'.L meaning of the words could not be detcrmmccl but it n still 
which expns'es and ascertoins the intention ascribed to tlic testator A re 
wf bwstww. \ise fawnWr dlwst'taUww^ WAy wwt W witelUgible. unhl 
collateral ixtnnsic circumstances arc known to the reader ^o one kowe 
would imagine that he was acquiring n knowledge of tlic writer’s mcaninS . 
any other source than the page he was reading hecausi, in order to 
page intelligible he rtqiurcd to be informed to what rountri the •wntir K o 
or to he furnished mth a map of the countrj about which he was reading 
extrinsic oMflcncc in the cases now adverted to does not per se appmac 
question of It i« wholl> collaleral to it It explains y 

hj removing the cause of their apparent amhiguit}, where, in triitli 
no real amhigmtv It places lie Court xchteh cx 7 >ouid» lie mil m tlesf , 
of fir IcUatoT iclo made it and the words of tie iciU are (le» left to ^ 
operation “ 

So too m Bcrncjuroni V (2) it was paid hv "Wood', ^ 6, 

have a right to ascertain all the facts wl ch were known to the tc'tator _ 
time 1 e made his will, or to jlacc them«clvts in lus po ition, m order to a*cc 


(t) Wiffrant on nxtnnsie Fvidtnce (2) Gemosei'm ' AltisKf 

proposmem Hare 34S 
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whether there exist any person or thing to which the description can be reason 
ablv and with sufficient certainty applied , the presumption being that the 
testator intended some existing matter or person” And in another case(l} 
it has been c'^id that to construe the will o£ a test itor “ you mav place yourself 
«o to «pcak m his arm chair and consider the circumstances by which he was 
surrounded when he made his will, to assist you in arriving at his intention ” 
The pnnciples here propounded have been recognized by the Privy Council 
as applicable to India In the undermentioned case(2), Turner, L J , in deh- 
senrg the judgment of the Court, thus expresses Uinaself — 

“ This, therefore, is the question which we arc called upon to decide It 
1 ' a question between the estate of S C and the parties claiming under the gift 
o\ cr , and as it seems to ii>, it must depend wholly on the construction What 
\se must lool to, is the intention of the testator The Hindu law, no less than 
the Hnghsh law, points to the intention as the element bj which wc are to be 
guide I in determining the effect of a testamentsn disposition , nor so far as we 
are aware i< thert, anj diScrencc between the one law and the other as to the 
matinaU from which the intention i-. to be collected Prtmanhi, the words of 
the 'vil! are to be considered The\ coniev the expres^lon of the testator’s 
wishes hut the meanxuij to be attachni lo l/eiii may he affected h/ surroundtny 
cxrcum^tances, and where th\s ts the caxe tho*c circunislances, no douU must be 
regarded Amon^t the circumstances thus to be regarded, is tho law of the 
enuntn under which the will is made, and its dispositions art to be earned 
out If that law has attached to particular words a particular meaning, or to 
a particular disposition a particular efiect it mu«t be a'sumed tliat the testator, 
m the dispositions which he has made had regard to that meaning or to 
that effect, unless t^e language of the anil or the surrounding ctrcuiustances dis 
place that assumption These ate, as we thml , the principles by w hich wt ought 
* ^ til. * re us , and we must hrst, therefore, 

tator to he collected from the words 
wre arc to impute to this testator any 
collected from the words of his wall 
It must be upon the ground that there are epnnstc circ<fTiiitance.> which disprove 
the expressed intention, and prove the different intention Tlie expressed 
intention ought, as we conceue, to prevail, unless the different intention be 
clcarlj demonstrated We maj doubt whether the testator realU intended 
what Ills word's import, but a Court of Con'>ttuctioa must found its conclusions 
upon just reasoning and not upon mere speculative doubts lurtber, it has 
b en held a regards the construction of Hindu Wills that it is not improper 
to tal e into consideration what are 1 nown to be the ordinar\ notions and wishes 
of ILndas with respect to the devolution of properti and from these infer the 
testator’s intention (3) 

And m the Privv Conned the same \iuw was adopted in a judgment bv 
Lord Moulton (4) ‘ In all cases the primary duty of a Court !•» to ascertain 

(1) Bayes > Cook 14 Cii D 5^ In Introd to Cii M 

re Oibbs Marl n v Hardtng (1907) 1 Ch (1) Mahanfit SI a nsool tiooda v Shev. 

465 akro P C (1874) 2 I A 7 14 B L. 

(2) S I I ^oorji no \ D a R 226 and Radha Prasad MuH ck v 

bu«deo Mull ck 8 Moo I A 526 Icited Ponec Mo ti Dossc P C (1905) 35 C., 

in Maihura Das Bhikhan 19 A 19 (1896)] 896 35 I A 16 8C L J 48 Pomndra 

See also Belt Malaranx v Collector of Nath Sen v ficmangxni Dasi (1908), 36 

Etaliah 7 A 198 209 (1894) Succora i Cl Sler Batadur v Canga Saksh 

Mora ;i \ katidas Kol anji 18 B 631 P C 19 C L J 277 (1914>, 18 C W 

(1894) cted ante in Introd to Ch VI N 401 16 A 101 41 I A 1 

l/KrjHriimt/f Bkagbutli v Cherttdry Bkola (4) Meka Vcnkala \ Sn Raja Parlha- 

nalh 2 I A 256 260 (1875) Act X of sarathy Affa Rost PC 19 C. L J . 369 

1865 s 6"’ As to evidence of surround (1913) p ’sO and see Chum Ltsl v 

me circumstances see onfe cases cited in Bat Sat rath, PC 19 C L J, S63 (1913) 
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from the language of a testator what were his intentions It i« true that in 
so doing thfcj art entitled and bound to bear m mmd other matters tUn 
merely the words used Thej must consider the surrounding circumstanees 
the position of the testator his family relationships the probability that he 
would use words m a particular sense and manj other things — which arc often 
summed up m the figure The Court is entitled to put it'elf into the testator j 
firm chair \inong such surrounding circuinstances which the Court is bound 
to consider none would he more important than race and religious opinions 
and the Court is bound to regard as presumably (and in man\ cas<'s certninlv) 
present to th-* mind of the testator mfliienee® and aims arising therefrom 
Tins fundamental pnnciple does not clash with the pnnciple that the C irt 
will nr 1 * t aswchiie 


here t 

asc 1 on En"! h 

ncccs« 

no ju-tificjtion 

m tak 

That mt e 

te«tat 

their intmti ni 

or of 

most importmt 

of tilt 

in min 1 


^\ hell a letter had been addr s«ed b} the defen lant *o a Mrs II confim 
111 " nil ncknowledfmient of a debt it was JcH ‘hat evidence was admi 'ible to 
show th^t Ifrt S the defendan*^ was known as 1/r 11 and al o for tl e piir 
po«e of identifnng the debt to which the aclmowledgment referred (1) ^Mlpre 
a deed stated tl at the property was sold subject to the pai meat of all tax 
rates charges assessments luiablt or chargeable leaving the question opiii 
astowiat tlctaxes etc were which were leviahlt and chat" able itwasLeU 
that estnn«ic eiadencc of that was admissible for it ncitl et cnntradicti ' not 
\aricd tl c terms of tl ed ed but explained the sense m which the parties »nl r 
stood tl t words of the deed which taken bv themscKts were capable of ex 
planation (2) In cases where tl e question is whether u lease to a pi.r>on namd 
in It is icrpetual t r whether it is to him and his heirs eiidcnco as t the 
sum undin" cirtumstancts is admis ible becaue it explains what staaln 
alone is incapabli of explanation whether a grant to a person is a gmnt to 
him alone or to him and his I eirs The mere fact that words of ml ntanre 
do not oicur in a lease does not irake it the less a permanent hast if fmni 
langin o of tl c document taken as a whole the object of the kasc nnl lu ^ 
surroimdiug circumstances such as the conduct of the parties it apjjcats that 
eir intention was that it should operate ns a Ita^e m pcrpetuitv (3) 
evadince has been 1 cld admis iblc under tbis proviso Kcause it slowed 1°’'’ 
tUa docuwwwt waa edatad to existwi" faate wwi bsaansa tlw nature of u' 
landed tenures was a special matter which could not be stated oft 1 and ‘ 
requited to 1 " elucidated b> a tefcrcncx to thu particular facts (1) 

The short exixisition of the whole matter is that the knowledge 
external cirtutii t incts of which tl "ir proof puts the Court in j ov s on 

er parti to the instrumm 
him he exercises tic oG 'V 
mlc to (Inert a cbs'’is < 


(1) Ln jh Chandra \ Sayt on 5 I 
L. R 633 (1869) see yolamfuduehrm 
PaJmanabhan v Chaftakor<n 5 Mad II 

c R s’o (leso) 

(2) DaJoba > Celleetar of Dembay 25 

C 21-1 51 (1901) 

(1» I S Ita om 3 Bom L. R 6S 


(1901) 

(4) Aa;i; Co r ChanJra ' 
\takunJa /? ^ 9 C W N t® 

(5) Coole>e I ( 309 f^ajh 

\ Latsh nanrao Sa> i 1 C. 36 l> 
1191’) 
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l)eque»t in altered circunistance^ *o another charitable purpose cjpres on proof 
of a general chant iblc intention the Judge ivill decide eich ca«e according 
to tl e par*iculAr facts and circumstance* proacd (1) In an Fnglish decision to 
pro\ e that the word «ecurities had bet-n used hv a testator m the sense of 
‘ inaestments and atock and shares m nilwaj an<{ other companies Vaughan 
Vilhams L J allowed independent eMdcncc. to be given and observed as 
folloMS — I think that eaidence is adraissille to ahow that the expressions 
u ed in the V*ill had acquired an appropnatc meaning either generally or by 
local usage or among«t particular classes and that where anv doubt anses 
upon the true «en«e and meaning of the words them, eh es or anv difficultv 
as to their application under surroundin'* circumstances the sense and meamng 
of tie language ma\ le micstigatud an I ascertained by evidence d Jor-! the 
instrument itself for both reason and common sense Oj^rce that bv no other 
means can the language of the instrument bo made to ap^ak the real mind of 
the partv (2) In a recent ca«e the facts were as follows In 18C5 a possessotv 
mortgage deed uas passed m favour of the father of the defendant No I In 
1S‘'7 the mortgagors sold b\ a document purporting to be a sale deed the 
eqiutv of redemption to the plamtifis assignor But plaintiff having sued for 
redemption of the mortgage of 1863 an isaue was rai«ed whether the transaction 
of 1867 was a mortgage or a sale Both the Low^r Courts were of opinion 
that on the wording of the document itself viewed m the liglit of certain sue 
rounding cueumstances as to the value of tho propertj inadcquaoj of considera 
tion etc under this proviso the parties intended that the transaction was a 
mortgage On appeal to the High Court it was held that the document of 
18o7 was tenned a sale deed and on the face of it was anytlang except 4 sale 
deed \nd that the Courts should not have taken into consideration extrinsic 
evidence in construing the document On general principles it would be 
extremelv undesualle after the document had stood more than fiftj year* 
to allow evidence to be led to show that the document was not what appeared 
on the face of it V here the document itself is a perfectly j lain straight 
forward document no extrinsic evidence is required to show in what manner 
the language of the document is related to existing facts There may be ca«es 
where such extrinsic evidence is required and it will therefore be admitted 
But It can only be in cases where the terms of the document themselves reqmre 
explanation that extrinsic evidence tan be led within the restriction laid down 
in this proviso of the section (3) 

In another case where by a deed of settlement almost the who’e of the 
settlor s immovable property was transferred to trustees together with 
buildings and appurtenances thereto and the question, was raided as to whether 
certain specific properties were included in the deed held that the ambigmty 
lu the deed be ug latent in con*ttumg the deed the subsequent conduct of the 


(1) Ho asj Fra ;i ( ti te) (1907) S'* 
B 14 fo lowing Caupdcn C/ari»i« (in 
re) (1881) 18 Ch D SIO and Lyons 

V Advocate Ceneral of Bengal I App C 
91 and Advocate General of Bengal v 
Belchanbers (1908) 36 C 261 

(•’) Roi er\ Rainer \ Ch 176 (1904) 


and see s 93 post 

(3) Cunput Raa v Bap t 44 B 710 

(4) ^'tifriamn a Ayjar v Raja Rajesk 
sora Donu 40 M.., 1016 

(5) JJinabandl i Nand Choudhurt v 
UannH LiA Fa k 52 I C 443 
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ccluslon 
c^1dcnce 
I explain 
amend 
nbiguous 
jcument i 


93. When the language used in a document is, on its fai 
ambiguous or defective(l), evidence may not be given(2) of fii 
which would show its meamng or supply its defects. 

Illtuiraitona 

(a) A Oferees in wnting to sell & hong to £ for 1^ 1,000 or Ra. 1,500 
Fvidence cannot bo given to show which pneo was to be given 
(5) \ deed contains lUnks. 

Endcnee cannot be giieo of facts which would show how they were memt W 
idled 


Principle.— The mam pnncipte 00 which the rule la founded w that tl 
intention of parties should he coiistnie<l, not by vague evidence of their i; 
tcohons, independently of the etpres«ion3 which they have thoucht fit to u- 
but by the expresMons themselves If eTtnn«io evidence were adniK«ible m t! 
case of patent amhiguitjcs, it would be tantamount to permitting wills to * 
made verbally and would also be a violation of the pnncil>le that, vrliefe 
contract, or other substantial matter of issue, boa been reduced to wntinj, tlui 
writing is the only admissible proof of such contract or transaction (3) 1 
the cases governed by this section the instrument fails for want of alcijuil 
expres.sion It is the province of the Court to interpret and not to uiaVe in^tri 
ments for pirties It will construe the expressions the parties have themselu 
furnished, but mil not supply others And though evidence may be p'r 
to explain, it is inadmissible for the purpo«e of adding to the document 
set Notes pojf 

a. S Docui’ianl") e. 3 (“Facr.”) 

& 3 (" EnJeme .' ) as. 66—97 (“Zo/enl ambiyvihu ) 

Steph. Dig, Art. 91 , Uigrnm on rxtrinsio CviJcnco, Ta\lor, Ev» || 1212, I2i3 
Wharton Ev, 5| Oifl, 037 , Phipson, Fv, 5tli Ed, 572 , Roscoc, X P Ev, 22-M 
Norton, Ev , 278—231 , Powell. Ev . 9th Ed.. 5«, «35, 562 , Wood’s Practice FviJ -ac 
37—43 , Starkie, Cv , 033 , Greeley, Lv , 279, el eeq , Goodeve, Ev , 301, rt «2 ' ® 
on Pnrol rvidenoe, 110 — 124 . Tliaycr’a Casea on Evidence, 1021 


COMMENTARY. 


’alentam- TIus section embodies the rule with regard to “ patent uiubigmticN ^ 
ligulty can- sections 95 — 97 relate to “latent ombi^utics " iVmoiguities in docuni'’’' ; 
^?e^are*d up t.'AW piAeiA m ’mUa/i, \Vus ^emnm unsmA T.VrKrt t.ha. 

jj exlrin«lo 00 its face is unintelligible, as where in a mil the name of a legatee n hit who 
viclence 


(1) ^^llh reference li the term defee 
li\e ‘ m this section Notion Lv 278. 
refers to the case of Denodkee Loll v 
Dulloo 5ireor Marsh 620 (1863) in 
which It was held that parol evidence is 
properly almissible to supply words in an 
old deed lost m corsequenee of the parts 
on which they were wriiien bavins been 
eaten li insects But in this case the 
parol evi lence was not admitted to explain 
the document but merely to show what 
the document expressed, the same rule 
which allows secondary evidence of a 
document entirely dciroyed admits evi- 
dence to siipply pirts wantms by reason 
of lartial destruction. 

(2> tn Markby Lv, 74 it is said 


This section can only apply 
writing IS required by law If "o "I’ 
is required by law. and if the w^iti I 
50 incompl'te that its meaning 
iscertaincd (which is I suppose tfie « 
rontemplated), it may be disr^r 
ised as m admission and oral evid«' 

ft) vnrkie 1 V P <^51 I L 
>lh Ld SSI— Coodese Ev. 
hough this section does not alec* 
Tovisions of the Succession Art ^ 

'OH), the rule thereunder Ue* *• *> 
he same as that enacted by^* 

M to agreements sold for nncerOiotr ‘ 
Contract Act • 29 As w eendurt 
imlicuiiy tft notes to s 9. 
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blatilv, the latter arising \\liete the words of the mstrument are clear, but their 
appbcaticQ to the circumstances is doubtful, as where a legacy is given to “ my 
mtcc Jane,” the testator having two nieces of that name The admission of 
extrinsic evidence to csplam ambiguities is confined to such as are latent A 
patent ambiguitj , or one in which the imperfection of the ivritmg is so obvious 
that the idea that it mss intended cannot bo absolutely evduded, cannot be 
explained bv parol A patent arab guitv may exist either in the want of ade- 
quate artificiahtr m the composition or m the omission of something requisite 
to gi\e operation to the document The section thus applies to cases (a) in 
which cither no nicanmg at all has been expressed, the sentence having been left 
unfinished ['cc IHustration (f»)] or (b) where, thoD^h the language is intelli 
' ’ ’ ‘ ' meaning [see Illiistra 

' own incapacity either 

ice of the wt ting His 

meaning m a particular rdai 
failure A patent ambiguit} 
mind of the writer lumself 
an ambiguiU in the thing 1 
for several tel3on^ IIl ma 

if so it u madmu ible to p-ove that he had an idea which woull be to contra 
diet the writing itself and which would make him siy what ho did not intend to 
saj Or a wnting mav be ambiguous because the writer intends it to bo so as 
\7here a testator left lus estate to Ins ‘ heir at law ' In such ca«c extrinsju cvi 
deoce of lus intention is iaadnu«sible os it would frustrate his teal intension 
which was to ha\ e the question of hcuship determined not bj himself but by 
the Court (2) Or a document may be ambiguous for want of adequate 
artificiality in the composition So where certain persons describing themselves 
as residents of Jarao Bas Mohan had given a bond for the payment of money in 
which as coUat ' ' 

and interests 
nature to adm 

A i l t. 

und, which \t is not the business of 
aed, which it the bai,ineS3 of the 
any out the writer s lutent Hence 
an ambiguity A latent ambiguity, 
allowed to be removed by the same 

means (4) 

A good test of the difference between the two forms of ambiguities is to put 
the ^tQ\TUTEieii\r into the bands of an ordinarily intcWigent educated person li 


(1) <jogde%e E» 391 Cuunmebam 
Ev 362 

("’) Sec authorities iited m note post 
Prolap Chandra Saha v Mahomed AU 
Sarkar 41 C 34'’ (19141 19 C L J 

66 per Jenkins C J and Mookerjee J 
discu,sing Mwmotta Nath Chaudhury v 
Nab n Chandra Sanya! 14 C W N 1100 
(1910) not following ilahained Sam 
toodecn V ^foonshee Abdul Hug W R 
3S9 (1864) (decided before this Act) 

(3) Deoitt \ Pitambar 1 A 275 
(1876) 

(4) Wharton Ti 9S6 9a7 See 

also faylor Ev H 1212 1213, Phipson 
Ev 5th Ed S79 Roscoe N P Ev 
29—33 in which a hrge number of patent 


and latent amb guities will be found col 
lected, WtgTam on Extrinsic Evidence, 
Steph Dig Art 91 , Powell Ev 9th Ed 
56’ 544 555 — Wood s Pract ee Evidence 
37 — 43 Gresley Ev 297, el seg , 

Goodeve Ev 391 et eeg The rule was 
the same prior to this Act Ram Lochun 
V Unwpoorna Donee 7 W R 144 
(1876) [where there is a latent ambiguity 
■a the «ord.nc parol evidence is admusible 
to explain it] Umeih Chunder v Sage 
nan 7 D L R. 633 634 (1869) In 
tiuseoually V Tnbho^ ondat 25 C W N 
385 (1921) the -mtled extrinsic 

evidence to reconc , jn the liodi 

and tchedu e of .. 
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but there is nevertheless an uncertainty as to 
latent , il he detects an amhi£»uity from merelv 
tent * Thus in IlhiHration (6) to this section 
guities and the> could not be filled in by paid 
testimony as to the intention of the parties or the like In the Illustratmio 
section 95, no one could detect any ainhiguity from merely reading the instru 
ment The ambiguity does not consist m the language, but is introduced by 
extrinsic circumstances, and the maxim is (jiicd ex facto oritur amhguum im 
fcatione fadi tolUtur (1) The distmction has prevailed since the time of Lord 
Bacon, who says “ There be two sorts of ambiguities of words, the one is amh 
guitas patem, and the other late»s Patens is that nhieh appears to be ambigu 
Otis upon tlie deed or instrument , hlens la that wluch scemeth certain and \nth 
out ambigmtv, for anything that appeateth upon the deed or instrument , but 
there is some collateral matter out of the deed that breeedth the ambiguity 
Anihijuilas jiaUns is ne^cr holpen h\ averment, and the reason is, because the 
law \vill not couple and mingle matter of speciality, which is of the higher 
accoimt, with matter of averment wluch is of inferior account of Uw , for that 
were to make all deeds holloa md subject to averments , and so, m cfiect that 
to pass without deed, which the law appomteth shall not pass but by deed 
Therefore, if a man give land to J D and J S ct hceredtbus, and do not hmit 
to whether of their heirs, it shall not be supplied by averment to whether of 
them the intention was (that) the inheritance should be limited' “Butu 
it be ambtfjHitas htens then otherwise it is , as if I grant my manor of S to 
J F and his heir*, here appeareth no ambiguity at all But if the truth be 
that I have the manor* both of South S and North S, this ambiguity is matter 
in fact and, therefore, it shall be holpen by averment, whether of them it ViSS 
that the party intended should pas» ’ 

The above distinction which, as alreadv observed, was onginally taken by 
Lord Bacon, was so taken with reference to pleading upon instruments wader 
seal, and cannot it has been 8aid(2), be relied on as a test of the admissibility 
of evidence in the present connection, for there have been cases of patent ambi 
giuty m tlie sense abovementioned in which evidence has been 
explanation thereo* “ It is true that a complete blank cannot be filled up Cy 

parol testimony, however strong Thu'. a legacy to Mr cannot have any 

effec*' given to it(3) , not a Irgatv to Ladv (4) But tf there are any 

ivhtch a reaionable meaning maif be attached, parol eindence may be 
to shoiv ichat that meaning is Thus a legacy to a person described by an uu“ 
as to ‘ 37rs 0 ,’ admits explanation as by shewing that the testator _ 

toraed to speak of a particular person by the initial of her name (5) 
a blank was left for the Christian name, parol evidence has been adimt e U 
to show who was intended ’ (7) And so also when the deceased, hy bis « 


(1) Norton Ev 279 

(2) Phipson Ev Sth Ed, 579 — and 
cnticisms collected in Browne on Parol 
Evidence p 117, el seq 

(3) Bailis V Attorney General 2 Atk 
239 See Re Macduff. 2 Ch 451 C A 
(1895) 

(2) Hunt \ Hort 3 Bro C C 311 
The province of the Court la to mteipret 
not to make It is to construe the ee 
pressions the parties have themselves 
furnished not to supply others Were the 
Court by the process of construction to 
insert in the blank person property or 
thing omitted as if it were to say aiko was 
the Iady~tbis would be to sup^i not to 
tnlerprel and though the law admits en 


dence to explain it excludes 

would only be to add to a document- 

Goodevc Ev 302 As the 

presses no definite meaning “ 

were allowed to be given as to * 

intention of the person using i * ^^5 

effect would be not to j ijiaf 

but to conjecture as to intention 

this section forbids Cunningh 

a"o ^ ij9 

(5) Abbott V Massie J J"*. 
Clayton v Lord Nugent 13 W 

(6) Price V Pape. 4 Ve*. ^ 

(7) Per Sir J Hannen 1 “ ]be 
Dc Rosas L R 2 P D 
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appointed ccttam executors, and amongst others “ Percival— Brighton, 
the father , ” the Court adnutted evidence of the circumstances under which 
the d“cca«ed made his will, and of the persons about him, m order to satisfy 
itself who was nipant by the imperfect description of the executor contained 
therein (ll The cases m whirh evidence will bo admitted is clearly denoted 
in the ca«e of In the Goods of De lio'^az (cited supra), and in the statement of this 
rule bv Sir J Stephen m his Digest(2), iis , ‘ if the words of a document are 
so defective or ambiguous as to be unmrantnj, no evidence can be given to 
show what the author of the domment intended to say In the last solution. 
Lord BaeonS famous and much vexed maxim has been said to amount to no 
more than tbia, that an incurable ambigmty (which is very rare) is fatal (3) 
The pnnciples upon which evidence is in this connection both admitted 
and rejected u explained in Starlne on Evidence (p 633), as follows — “ By 
patent ambicmtj must be understood an ambiguity inherent tu the uords, and 
incapable of being dispelled, either bv any logU nilts of construction applied 
to the inatruiuent it«elf, or by evidence showing that terms m themselves un- 
raeanins; o- unmtelhgible are capable of reccivins a known conventional mean- 
ing The great principle on which the rule is founded !■» that the intention of 
parties «hould bo construed, not b\ vague evidence of their intentions indepen- 
dently of the exprc'«ions which thev have thought fit to use, but by the expres- 
feiona themaeUc« Now, tho^e expressions which are incapable of any legal 
construction and interpretation by the rules of art, are either so because they 
are in themselves unintelhgibk or because liemg intelligible they exhibit a plain 
and obvious iincer^auitt/ In the first instance, the case admits of two varieties , 
the terms, though at first sight unioteUigible, may yet be capable of having a 
menmng annexed to them bi extnnsic evidence, just as if they were wntten 
in a foreicn language, as when mercantile terms are used which amongst 
mercantile men bear a distinct and definite meaning, although others do not 
comprehend tliem , the terms used, may, on the other hand, be capable of no 
distinct and definite interpretation Now it is evident that to give effect to an 
iDstrunient, the terms of which, though apparently ambiguous, are capable 
of having a distinct and definite meaning annexed to them, is no violation of 
the ceneral principle , for in such a case effect is given, not to any loose con- 
jecture as to the intent and meaning of the party, but to the expressed meaning 
and that, on the other hand, where either the terms used are incapable of any 
certain and definite meaning, or, being in themselves intelligible, exhibit plain 
and obvious uncertainty, and nre equally capab'e of different applications, to 
give an effect to them by extnnsic evidence as to the intention of the party, 
would be to make the supposed intention operate independently of nnj definite 
expression of such .ntention Bv patent ambiguity, therefore, must be under- 
stood an inherent amhguttij, uhich cannot be remoied either by the ordinary 
rules of legal construction or by the application of extrinsic and explanatory 
evidence, show mg that expressions, pnind facie unintelligible, are yet capable 
of convev mg a certain and definite meaning ” 

,knd bir \V Grant m Colpogs v Colpog5{i), sajs “ In the case of a patent 
arabiguitv —that is, one appeanng on the face of the instrument, — as a general 
rule a reference to matter dehors the instrument is forbidden It must, if 
possible, be removed by construction, and not bv averment But in many 


(11 Ir the Goods Dc Rosas supra 
So also cMdence was admitted when the 
lecitee was nierel> referred to by a term 
of endearment v SuUnan I R, 

4 Eci 45"! cited in Phipson Ev, Sth 
Ed 579 — \»d where a document which 
began I 4 &■ B was signed ' C D the 
ambiguity apparent on the face of the 
W, LE 


writing was allowed to be explained by 
parot funnier* \ \toorhouse, 13 Q B. 
D 388 

(2) Art 91 cued with approval in 
Whartons Ev , S 956 

(3) Browne op ci( 123, and see 
Thayers Cases on Evidence, 1031 

( 4 ) Jacob, 46S 
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»! tlxe parties to it should be collected from t 


the words used, and, if those 
they cannot be explained aw 

reasoning from probabilities (2) Extrinsic evidence is admissible only to c 
plain a document, but not to contrr i l 

tion, no explanatton is necessary 
for by the terms of the section the 4 , 

itself , " and there is as evidently no latent ambiguity, for the language u?i 
in the document “ applies accurately to existing facts ” It follows, ther 
fore, that there is no ground for the admission of explanatory extrinsic evidenc 
On the otlif t hand, the admission of evidence to show that the language 
not meant to apply to existing facts would be in effect to coniradicl the expre: 
provision of the document (3) The same rule applies with regard to coi 
struetion simplv A deed mast be construed according to the plain ordinal 
ineamng of its terms ; and words mas not be imported into it, from any cor 
jectural view of its intention which would have the effect of matcnallv 
ing the nature of the estate thereby created (1) TIus section is a qualificatioi 
of the rule contained m section 92 sixth Proviso (6) In a case m tfc 
Allahabad High Court where three villages had been mortgaged in 18&I an' 
a second mortgage which was intended to affect them but in which one o 
them was described by a wtong name, had been executed m 1873, it was heli 
that the language of the second mortgage deed was not plain and that tW! 
section did not debar the mortgagee from proving the mutual mistale m d 
which was indicated by the first mortgage deed (6) 


Esldence as, 
to documenq. 
unmeaning 
In reference 
to existlns 
facta 


95, When language used m a document is plain in itsell 
jbut IS unmeaning m reference to existing facts, evidence may bf 
btven to show that it uas used m a peculiar sense 


lUuilratton 


A sells to B by deed ‘ my house in CilcutU ’ 

A had no house in Calcutta but it appears that he had n houw at Howtab ofvbic 
B hud been in possession since the executuin of the deed. 

These facts rosy be prove I to show that the deed related tn the house at Hoi»rab 


Evidence a<i 
fo applica- 
tion of Jaa- 


apply to 
one onJy 
of several 
persons 


96. When the tacts are such that the language used might 
(have been meant to applv to any one, and could not lia\e been 
pneant to apply to more than one of several persons or things, 


words then the investigation must stop 
You are bound to take the jnterpretation 
which entirely exhausts the whole of the 
senes of expressions used by the testator 
and are not permitted to go any further 
IVebb 1 Bjng 1 K & J 580 The rule 
which IS enacted by this section has been 
more recently affirmed by the House of 
Lords in North Eastern Rmliuay v 
Hastings (1900), L R A C 260 

( 1 ) Babti \ Sttarom 3 Bom L R 
768 (1901) sec howoer rotes to s 92, 
Prov 6 onfr 

(2) Alagat^a TtrHchettambaJa v •STanii 
nada Pttlat 1 Mad H C it, 264 (1863) , 
Baboo Ramluddun v Ranet Kconwir, W 


R 1864 Act X Rulings 22 24 
Nopani V P«ro Sundary Dost 42 t 
(*515) ^ 

(3) Norton Ev 281 Field Ev 
Ed 284 

(4) ilftmoniaf Bkagbulli v Cnoa^ 

Bholanath 2 I A 256 (1875) .. 

(5) Chellabai v Nandubha 21 “ 

334 U896) in which case it was held 
the languige of the document ivas 
so plain in itself hor did « ^ 

accurately to existing facts as to pr« 
esidence being given , ,3 

( 6 ) ^fa^ablr Prosad itassu>l<‘l‘o>< 

A 103 (1916) 
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evidence may be ^ven of facts which show whicli of those persons / 
or things it was intended to apply to. I 


(o' .I agrees to sell to B lor Rs. 1,000, ‘my white hor«e* A his two white horses. 
Evidence mav be given of facts which show which of them wJs meant 


(6) -1 agrees to aceomp.ini B to Kaidaribul 

Evidence msv be given of fieta sKqwk^ whether Haidirabid in the Dck’ han or 


Haidiribid m Sindh v 


97. When tlic language used applies partly to one set of 
asting facts, and partly to another set of existing facts, but the 
hole of it does not appl}' correctly to cither, evidence may be 
ven to sho^^ to which of the two it was meant to apply 


IHuslratioi 

agrees to sell to B mi Lind at T m the occupitwn of V A has land at X bui 
1 the occupation « f F ind he has Und in the occupation of Y, but it a not it X 
ndence may be i,iven of fict# shiwng which he meant to sell 


Eiidence as 
|lo appllca- 
[tion of 
language 
Ito one of 
two sets 
'of facts to 
'neither of 
which the 
whole 
correctly 
applies 


Principle — Spc Notes post 

fl 3 {'Doeumtnl') s. 3 Fatl ) 8 3 ("Evtkwe") 

Bteph. Dig . Art 91 Cla (>— 3), pp I7(t— 174 Taylor, Er, || 1202, 1206, 1209, 1215, 
1218—1226 1131 , Goodeie Ev, 306, 39$, Wigram 8 Fitnnsic Evidence, foe cif , Thayer’s 
Cases on Evidence 1014 et etj 


COMMENTARY. 


Latent ambiguity in the more ordinary application aiises from the e/istenee Latent am- 
of facts external to 0 e instrument and the creation by these facta of a yuetfiou 
not sohed b’j the document itself A latent ambiguity arises when the t\ords 
' ' the circumstances is douht- 

tnnsic evidence, is allowed 
less of definition such cases 
traction to a term different 
e instances of latent arabi 
open to the doubt m which 
of its two senses it was to be taken It js not, however, to this class of cases 
that reference is now made , but to those m which the ambiguity is rather 
that of description, either enuiiocal itself from the existence of two subject- 
matters or two persons both falling avithin its terms (section 96), or imperfect 
when brought to bear on any given person or tlung{2) (sections 94, 97) 

Section 91 uhIc, provides that when the lan^age of a document is plain Ecpilvoca- 
' ■ w that fs 96L 

raodi- 
sets of 

circumstances and cannot have been intended to apply to both, evidence may 
be given to show to which spt it was intended to applv(3) 'M’here a desenp- 
tion appbes equally to several different subjects an “ equiv ocation ” (which is 
a form of latent ambiguitj) arises, and extrinsic evidence, includmg declara- 
tions of the author of the instrument, is admissible to identify the subject 


(1) Umesh Chandra v Sageman 5 B (2) (.oodeve Ev 39S 

L R, 633 634 (1869), s c.. 12 W R., (3) Cunningham Ev 276 

O J. 2 
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intende(](l) Provided that such subject cannot be identifi»,d from the instni 
ment itself (2) This propo<ation has been held to apply to the case of two 
persons bearing the same name as that mentioned in the document although 
one has also additional names not mentioned therein (3) In the lllustrattm 
appended to the section the langua^ is certain The doubt as to which of two 
similar persons or things the 3,y 

therefore be removed by eJ 

be given of facts a term v 'Ir 

observed even according to English law declaration® of intention on the part 
of the author of the instrument are admissible To use the words of Lord 
\binger(51 this cvdencc of intention can iroperly be admitted where the 
meamng of the testator s words is neither ambiguous nor obscure and where 
the deviae is on the face of it perfect and intelligible but from some of the 
of an ambiguity arises as to which of the two 
two Of more persons (each answering to the words 
nded to cipress Thus if a testator de'ise his 
manor of iS to ^ B and has two manors of Aor/X S and South S it being clear 
he means to devise one only whereas both are equally denoted by the word* 
he has used in that case there is what Lord Bacon calls an equivocation 
1 € the words equal!) apply to cither manor and evidence of previous inten 
tion may be received to solve this latent ambiguity for the intention shows 
what he meant to do and when you know that you immediMtcly pcrceve 
that he has doiu, it by the general words he has used which in their ordinary 
sense may properly bear that construction If the language of a document 
directly describes two sets of circuins*ances but cannot have intended to apply 
to both evidence mav be given to show to which it is intended to apply (6) 
The Indian Succession Act embodie® the same rule as that contained la 
section 96 of this Act cnactmw that when the words of a will are onaniDiguous 
but It IS found by extrinsic evidence that they admit of applications one only 
of which can 1 ave been intended by the testator extrinsic evidence may Be 
taken to show which of the«e applications was intended (7) Thus a nun 
haviiig two coiLins of the name of Mary bequeaths a sum of money to ms 
cousin Mary It appears that there are two persons each answenng lae 
description in the will That description therefore admits o* two applications 
only one of which can have been intended bv the testator Evidence is admu 
sible to show which of the two applications was intended (S) 

Imper/cct As section 96 deals with equivocal descriptions so sections 95 97 may ^ 

description said to deal with imperfect descriptions Both of the latter sectio 
(ss 95 refer to latent ambiguitie* Section 97 is only an extension 

application of the rule laid down in section 9o (9) The latter sec 
formulates the general rule vVith regard to imperfect descnptio 
embodied in the maxim faUa deimmtralio t o « nocti (a fal^t des^P 
does not vitiate the document) while the former deals with a panic 
form of imperfect descnntion namely when such descnption appic| , 
a double and not to a <mgle set of farts Ihere mav be 
descrx-^lxon in the instrun ent to haie xndicaled some syectjic tltng as the o j 


(1) Doc H scoebs 5 M A V\ 36J 
Charter v Charter L R. 7 H L 364 
Taylor Ev SI 1207 1208 Doe v Needs 
2 M & W 129 Un eth Chandra V Sage 
wan 5 B L R. 633 634 (1869) 

(2) Doc V lyestlake 4 B A AW 57 
IVebber v Corbett L R 16 Eq 515 

(3) Be nett v Marshall 2 K A J 740 
lyebber v Corbett L R. 16 Eq SIS 
Doe V Allen 12 A A E 451 In re 


If olverlan 7 Ct D 197 


I>p 368 369 .. 1_ 

(6) Naga Cho v M Se M 1° 

0)^AaX. X of 186S s ^7 « " 

Hndu W!« by Act XXI of 1870 

(8) Ib must 

(9) Cuno Bgham Ev^ 276 
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of its operntion or t » » i i r , provisions , but it 

might turn out, on supposed subject 

matter or object, t ^ i there was neifAer 

subject nor object tti exact ixtere^pondeRce inth it so that it would be uncertain 
on what, or in whose fa\our, the instrument was designed to operate 
Thus where a deed of release was silent as to the Llaini released it was held 
that under section 95 e’ctnn'ic eiidence was admissible to prove what claim 
wa-. iiitendid to be relta«ed b\ it(l) \nd thus wlicro m the case of a 
den e of Trogue’s farm “ m the oocupstion of il/ the testator had a farm 
called Trogiie s but a portion of it onU was in If s occupation the farm was 
allowed to pa-s (2) In such a case the c^nnsic circumstances create the 
unccrtamti , and the question which Ttrmsic circurastancea create extnnsic 
evidence is admitted to e’esr up The distmctnn is clear between clearing up 
an ambiguity and creating a subject (3) The cases under this heading are 
(a) icberc a description is partly correct nnd jiartlt/ incorrect («cction 95) and (b) 
irAere jxirJ of a description applies to out snbjert meUter nnd part to another 
(section 97) If the document applies in part but not with nccuracj to the 
circum tanccs of the case the Court ma\ draw inferences from tho<e circums 
stances as to the meaning of the document wbethet there is more than one, 
or onlj one thing or person to whom or to which the inaccurate description 
mav apply (1) In the ca«o of an ambiguit} m the description of land in a 
mortgage det.d it is open to a pirtv to show b\ other endence what land was 
actually covered bv the lUed (5) Vccordmg to English hw(6) declarations 
of intention on the part of the author of the instrument cannot be given m 
evidence in the cases abo\c mentioned But the propnets of a rule which 
excludes such eiudence in the cases deilt inth I v sections 95 and 97 but admits 
it in the ca«e dealt with bi section 06 has been doubted it being said that the 
evidence should be adnutte<l or excluded in all ca«es alike (7) No such 
distinction between declaistioas of intention and other eMclenie is observed br 
this Act(8) and therefore m all ca»es where e\tnnsic evidence is admissible, 
whether une’er sections 95 and 97 or section 96 declarations of intention will 
be adniis ihle (9) inieu declarations of intention sre rocenable m evidence, 
their admNsibilitv does not depend upon the time when thej were made 
f’ertainlv contemporaneous declarations mil calens paribus !be entitled to 
greater weight than those made before or iftcr the execution but m point of 
law nil distinction can be drawn between them unless the subsequent declara 
tions instead of relating to what the declarant had done m had intended to 
do by an instrument \\ere simplj to refer to what he intended to do or wished 
to be done at the time of the spvakin^ (101 

A\ hen a descnp*^ion is partly correct ami pacth incorrect (section 05) and Description 
the former part is sufficient to identifc the subject matter intended while the partlvcor- 
Idtter does not apply to anv subject the errmeous part will be rejected on the ^ 

maxim /(if 60 demonrtratio non iiocet cum de corporc coi itat{ll) (a fal c desenp- (3 gs) 
tion will not hurt when it can 0 exist with the subject itscH) (v supra) unless 


(I> Abraha 1 x Tie Lodge CoodwtII 
(1910) 34 M 156 
(2) Goodi lie \ Soullern 1 M & S 
299 

(3i Goode\e Cv 30S 396 
(4) Steph Dig Art 91 cl (7) 

(51 I Cl ara i Das v Arsad 41 43 
I C 721 

(6; lb Ta)lor Ev 9S 1202 1206 1'’18 
Sec note (4) oile 

{ ) ateph Dig pp 170—174 
(81 It 15 to be noted however that 
while s 90 says evidence may be given 


of fads (which vvould include state- 
ments under $ 3) ss 9o 97 say evidence 
may be gi>en to show It is conceived 
however that this verbal variation does 
not indicate any real difference 

(9) Field Ev 6th Fd 2S4 Cunning 
ham Ev s7S— 277 

(10) Taylor Ev 9 I'’09 and cases there 
cited 

(11) Tajlor Ev 99 1218—1223 (For 
an appi cation of this maxim see Corcen 
V Truefitt Ld 1898 2 Ch 551) 
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it is introduced by 'u.'iy of exception or bmitatiou (1) The pnncipls is that 
BO much of the description aa has no application being laid a'-ide as rnere sur 
plusage, what remains is soflScicnt to identify the thing real!} meant The 
words “ in Calcutta ” in the tUuslrahon have no application The words “ mv 
house ” ha^e application when it is shown that A had a hou«e at Howrah (2) 
The dcscnption may not accurately specify even one person or thing , that is 
the description of the subject intended maj be true in part but not true in everv 
particular But the instrument will not m consequence of the inacouracy be 
regarded as inoperative If after rejecting so mucli of the descnption as is 
false, the remainder iviU enable the Court to ascertain with legal certamtv 
the subject matter to wbitii the instrument really applies, it ^nll be allowed 
to tahe effect upon the principle of the maxim above ated But the rule which 
rejects erroneous de'scnptions which are not substantially important, can, 
however, only be applied where enough remains to show the mtent plainij (3) 
Thus by a demise of “ all that my farm called Trogiie’s farm, now in the 
occupation of C,” the whole farm passed though it was not all in C s occupa 
tion (4) So also it was held that a de\ise of all the testator’s freehold bouses in 
Aldersgate Street, when in fact he had onlj leasehold houses there, was, m sub- 
stance and effect, a devise of his homies m that street, the word “freehold 
being rejected aa surplusage (5) And when a sale certificate desenbed as a 
}oledar% interest what was really a sktkmt taluk, this misdescription was held 
not to prejudice the purchastr’s title (6) A. mortgage deed of certain 
* ’ ’ ’ ' < ’ ’ .... jtoperties appertaining to the entire W o>j 

lamtiff The Ihay compn^ed (infrr nlm) 
the clause which set forth the purticulan 
specified only two yahhnns, one only of 
wuicu ueiotigeii 10 vueo«aj anu me other did not The deed then proceeded — 
" According to these particulars, lands, houses and gabhans, barn yards we'l-b 
tanls3, rwifars and pasture land also, together svitb whatsoe\er may appeitfl'n 
to the Wai;— all the properties appertaining to the whole bhag have been mort 
gaged and delivered into your mission . . There is no other pr^ 
petty appertaining to the said ohag of which mention is not made here ' ^ 
was held that the particulars were “ the leading description,” and the 
mentary description of them as constituting the entire bhag should be regarded 
as falsa demonstratio' {!) A further illustration is afforded hy a cla^s or 
cases, of not infrequent occutrcuce in India, where there is a descnption of land in 
a conveyance, lease, or other document, such a description setting forth the 
boundaries and then specifying the quantity, as so many acres, hxghas or 
like Here the maxim falsa denwnstraho non nooet applies , it is considered to 
be a mere false descnption, if there is an error in the quantity , and the larid 
within the boundaries passes by the conveyance or lease, whether it be less or 
more than the quantity specified (8) And in the case cited it has been held 


(1) Taylor Ev S 1224 

(2) Field Ev 6th Ed 286 

(3) Taylor Ev Si 1218—1220 

(4) Goodmlc V Southern 1 M & S 
299 Cited ir Umesk Chandra v Sageman 
5 B L R 613 634 (1869) and see West 
V Leuday 1 H L C 384 Traxets v 
Blandelt 6 Ch D 436 cited and followed 
m Tnbhobandas Jetiiscndas \ fifmftBarj 
Kuberran iS B 283 288 (1893) 

(5) Day ^ Trig 1 P Wins 286 and 
see other cases cited m Taylor Ev, 9 
1221 

(6) Shaikh kaleemooddeen \ Ashruf 
Ah 19 W R 276 (1873) Taraknath 
ChuelieTbuli\ v Joy Soonduree 21 W R, 


93 (1874) , 

(7) Tnbhosbandas Jekisondcsv i rishna 

ram Kiibcrroiii 18 B 283 (1893) 

(8) Field E^ 6lh Ed 286 Pa’altan 
S<ngh \ Maharajah Muhessur o B 1 - K 
ISO 169 (1871) 1 W R PCS S'leeb 
Chundcr % Brojonath Adilya M W ^ 
301 (1870) Modee Hiiddin ^ 

W R 439 (1869) Ka ce Ahdaol^ ^ 
Buroda Sent IS W R 394 0®'*’ 
^eeniif Ah \ Ram Doyal 18 U R. 
(1872), Eson Chunder ^ Prelaf Chu” 
der 20 W R 224 (1873) I’leyitS"^* 
Vadhabdas \ Mahomed Ah 5 B 
(1880) see Taylor Ev if 1220 122* 
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bv the Pnv> Council thit extnnsic evidence is not admissible to prove that 
the area uhich a lahuhijnt purported to demise evceedt.d the quantlt^ of lind 
•within the specified boundane'* (1) Where a testator made a bequest to A B 
ms Qwra-sn «on ’ knowing th it -IB was not his aioaaa son it was held tl at the 
misdescnption was immatenal and that A B took the I cquest (2) Anl where 
a sale deed desenbed the land sold b} wrong survey numbers cctnnsic endenoe 
wis admitted to show that the lands intended to be sold and actually s ild and 
deliiered were lands beanng different sur\ey numbers (**) 

Though false statements introduced into an instrument by wa> of affirma Put of 
•' ’ ' ’ lumg description ilescrlptlon 

y cannot Ic dis “S? slibfeS 
becau«e m this matter 

latter ca«e it i« ob\iQUS that they were intended to have a material operation part to 
"Moreoier if there be one subject mitter as to which all the demonstrations in 
a written instrument arc true and another as to which part arc true and part 
false the instrument wall be intended to contain words to pass onU that 
subject matter as to which all the circumstances are *ruc (4) 

part to another 
leh the language 
'atce may be so 
to one claimant 

the remamdet may apply to another ^ where a testator deMsed an estate 
to his nephew for life with remainder over to Elitahcth Ablott a i atural 
daughter of £ ^ of 6 single woman who had formerly been m his «er\ ite and 
it appeared that at the date of the will F A the mother wa» the wife of J C 
and had had onli two children namely a natural son named John bom beforu 
his mothers mamag' shortly aft«.r she had left the testators service and of 
whom the testator s nephew was the putatiae father the other named Margaret 
who was bom four i ears sub equently to her lea^ving the sernce and w as a 
legitimate daughter by C and it further appeared that the testator had wished 
his nephew to marrv his servant that Ic was aware she had had a natural 
child and that he had treated her kindly since ita birth and up to date of the 
will but no proof wa« given that he knew whether the natural child was a boy 
or a girl it was held that the testator nreant to provide for his nephews 
natural child bv his e*»n ant El zabeth Abbott and that the mistake of the 
name and sex was not sufficient to defeat the devise (5) 

Formerly tie law attache I somewhat greater weight to the name tlan 
to the description of the legatee a doctrine which is embodied in the rravini 
icn?as nominis tolht crrorcii de noi stratiom^ But it is doubtful whether this 
rule that the name m such cases i® to prevail over th description woull be 
stnctly followed now the modern intimation of the Courts being to free thiin 
selves when necessary from artifiual rules anl to decide the point pureh by 
preponderance of probability (6) 

The following has been stated to bt a summary of tic English law upon Summary 
these points(7) — From what precedes the following rules mav be collected — 


(1) D fgo P osa S g Ra 1 a 
Naran Bagel P C 41 C 493 (1913 
18 C W N 66 19 C L J 95 

(2) Co rt of Hards v 1 e kata S r a 
20 M 167 185—188 (18961 affirmed 22 
W 383 (1S98) 

(3) Kar (•i^a Go nda TI op[-ala 

Coundan 30 M 30 (1907) and Saniya 
V Sav Ir 4 Bom L R 871 Ro gaso t 
Ay^angar So r I a ga IQ M 9 
<1916) Mahadeia /Ijjar v Cofala Ayjar 


34 M SI (1911) 

(4) Ta>lor Cv 5 1'*'’4 and cases 
there c ted 

5 Ryall Ha a 10 Bea b 

Ta>lor E § 1216 

(6) Ta lor E I 1215 and cases there 
c ed Ph p on F% 5th Ed 58S and 
Cloak Ha mond 14 Ch D 233 and 
tec act \ of 1865 (Indan Success on) 
s 630 

( T-i lor F S 12'’6 
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First, where in a written instnimtnt the description of the person or thing 
intended 13 apphcaih with legal certainiy to each of seieral subjects, ertnn-'ac 
evidence inclttdmg proof of declaraHons of intentionj is admissible, to establish 
which of such subjects was intended by the author (1) 

Secondly, if the description of the person or thing be partly applicable and 
'' * ” f i ' tg, though extnnsio evidence of the 

I ' ■ I for the purpose of ascertaining to 

I I vet evidence of the author’s decla 

laiiuua 01 mcention will be inadmissible (2) 

Thirdly, if the descnption be patUy correct and partly incorrect, and the 
correct part be sufficient of itself to enable the Court to identifv the subject 
intended, while the incorrect part is inapplicable to anv subject parol evidence 
will be admissible to the "lame extent ns in. the laot case, and the instrument 
will be tendered operative by rejecting tlie erroneous statements (3) 

Fourthly, if the description be uholly inapplicable to the subject intended 
or said to be intended bv it, evidence cannot be received to prove whom or 
what the author really mtended to describe (4) 

Fifthly, if the language of a written instrament, when interpreted according 
to its primary meaning, 6e insensible with reference to estnnsic circurostancp, 
collateral facte inay be it sotted to, m order to show that m some secondarji 
sense of the words, and m one m which the author meant to use them, the 
instrument may have a full effect (5) 

First rule here given corresponds with section 96 , second rule with section 
97 , third and fifth ruU& correspond with section 95 and fourth rule corresponds 
with section 91 , while no distinction is made m anv case between declaration 
of intention and other evidence (6) 

The Indian Succession Act provides a similar rule enacting that, if the 
thing which the testator intended to bequeath can be sufficiently identified 
from the descnption of it given m the will, but some parts of the descnption 
do not apply, such parts of the descnption shall be rejected as erroneoii’ 
the bequest shall take effect (7) So aW where the words used in the rnll to 
designate or deoenbe a legatee or a class of legatees sufficiently show what is 
meant, an error m the name or description will not prevent the legacy bo® 
taking effect \ mistake in the name of a legatee mu) be corrected by a 
description of bim, and a mistake m the de'^cnp^^ion of a legatee may be correcte 
bj the name ’ (8) i 

98. Evidence may be given to show the meaning of 
or not commoni) intelligible characters, of foreign, obsolete, 
teclimcal, local and pro\incial expressions, of abbreviations and 
of atords used in a peculiar sense 

' Illualmtion 

A a sculptor agrees to sell to B all modeb A lias both models aud 
tools Evidence may be given to show vrhich be meant to sell 

Principle — This descnption of evidence is adnu««ible tn order to 
the Court to understand the meaning of the words contained in the instrume 


(1) Wigr IVills 160 

(2) Doc V Hiscocit supra 
(31 a\igr Wills 67—70 

(4) Ib 133 

(5) Doc V Uncocks supra Wjgr 
W lU n ctf! Ta>Ior Tx | 1111 


{6> lield Ev 6th Ed 286 237 
(7) Act X of 1865 s 65 
lb both applying to Wills of B 
Act XXI of 1870 s 2 
(81 lb s 63 applicable to Hindu 
Act XXI of (1870) s 2 
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it«elf 1)} theinselves and mthout reference to the extrinsic facts on which the 
instrument is intended to ojterate (1) See Note, post 

s. 3 (‘ ErtiJtnce.") e 49 {Opinion as lo ineanmg of trords or 

terms ) 

Sfepli Dig, Art. 01, cl 2.TiTlor rT,|llf2 Phipson F\ , 5tli Ed , 671 593 , 
r.pgers’ Fspert Testimoni, § 118 


COMMENTARY. 

The pnnciple upon which words are to be construed in instniments is verv Meaning or 
I lam — ^here there is a ])opular and common n ord in an instrument, that word expressions 
must be construed primA f icte m its ])opu1ar and common sense If it is a word abnre^na ’ 
of a technical or Ippal character, it must he construed accordinp to its technical tlons and 
or lecal meaning If it is a word which is of a technical and scientific character, 'vords 
then it must Iw construed aceotding to that which is its primarr meaning, 

’ ' ’ ’ ’ ' "^ut before cvndence can bo given 

■ * * irt mu«t be satisfied from the 

the case that the wurd. ought 
to he cunstnied, not in its popular or pnmarv signifitstion, but according to 
its <econdar> intention (2) And in England it ha« been held that evidence 
that expression* w ere used in a technical sense ought not to be admitted without 
a distinct averment rs to the particular words to which evidence is proposed 
to he directed and as to the techmtol or trade mcantn» which it is sought to 
attnhute to them (3) , 

In the case cited it was held that in construing wills the test to be apphed 
IS whdt did the testator mean having regard to the word^ used and that tech 
meal wo^ds or words of known legal im|)ort, roust have their legal eGect even 
though the testa*or uses incunsistent words unless those inconsistent woids 
arc of ‘uch a nature as to make it pcrfcctlv clear that the testator did not mean 
to use the terms in their proper «en»e (1) 

Evidence mar not be given to show that eomnion word* the nicaning of 
which is plain and which do not appear from the context to have been used in 
a peculiar sense, were in fact "o used The gcaeial rule is that the meaning 
of an English word not a technical term cannot be made 1 nown by an exa 
niination of witnesses It has, tberefoic Ken held error in an action for hhel 
to allow a physician to tcetifj as to the meamn? of the word ‘ malpractice ’ (5) 

It may happen, however, that from some pccuharity of the character m which 
it is written the instrument is itself illegible to tie Court called upon to ex 
pound it, without the aid of persons skilled in decipherment its language 
may he/orei/ji to the Court , or it maj ' ' 

Icie character, or those of a'b^Te^^atwn 
tudj not he uuder^tood by the Judges 

peculiar usage an interpretation different from then ordinarij and popular one, 
may be themselves equivocal Accordmgh until hcfoic the Court m a form 
deciphered, translated or, as to the meaning of particular characters or ex 
pression*, explained it would have no means of adjudicatum Until brought 
before it by interpretation in a living shape it would Iw a dead letter only 
which the Court w ould be called on to expound and it is obv lous accordinglv, 


(1) Goodeve E\ 374 citing Shore \ 
H'tlson pest 

(2) Holt & Co \ Coiiyer 16 Ch D 

713 S20 per Fry J see Rayner v Ray 
ner (1904) 1 Ch 176 cited in notes to 

s 92 Prov 6 ante 

(3) 5u((ort \ Ciceri (1890) IS A C 


144 la lor E\ S Mol 

(4 If fsoi y Oates (190Sl 11 M 

281 tollo ting Lalil Wohan Snigh v 
CIihWiib lol Roy P C 24 C 834 
(5i ^teph De Art 'll cl 2 Rogers 
op cl t 118 
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that to thi3 extent at all events piiol evidence must, from the very necessity of 
the case, be admitted It is not because the language is amhiguoub, however, 
but because it is unhiown that for this purpose evidence is received — receiveil 
not as proof of any particular intention in its use, hut simplv to affix an liter 
fTCtcdxon to character'! or expressions used ( 1 ) The question whether lanuuage 
IS ambiguous depends upon the questioa whether it is ambiguous when addressed 
to a person competent to interpret language Words cannot bo ambiguous 
becd' « 1 » I cannot read, and wnthin the same 

lease j because the Court which is culled 

upon particular fact art, or science hich 

was ^ vords, and a knowledge of wli ch ii 

therefore nece«sarv to a nght understanding of the words he has used(dl 

The principle is thus stated by Tmdal, C J , m the case of Shore \ 11 i?'o»{3) 
“ Where any doubt arisen upon the true sense and meaning of the words them 
selves, or any difficulty as to their application under the surrounding eircum 
stances, the sen"c and meaning of the language may be investigated and 
ascertained by evidence dehoro the m-^trument itself , for reason and common 
sense agree, that by no other means can the language of the instrument he 
made to spi,ak the real mind of the party Such investigation does of necessity 
take place in the interpretation of instruments vmttcn in a foreign language, 
— m the case of ancient instruments, where, by the lapse oi time and change 
of manners, the words have acquired m the present age a diflercnt meaning 
from that which they' bore when originally employed, — m cases where terms 
of art or science occur, — in meicantile contracts which, in many instances, 
use a peculiar language, employed by those only who are conversant in trade 
or commerce and in other instancc& in wluch the words, besides their general 
common meaning, have acquired, by custom or otherwise, a well known pecwiar 
idiomatic meaning in the particular country in wluch the party using them 
was dwe'ling, or m the particular society of which he formed a member, and 
in which he pavsod his life In all thc'se cases, e\ idencc is admitted to expoiiM 
the real meaning of the language used m the instrument, in order to Lmh'e 
the Court or Judge to construe the instrument, and to carry such real meaning 
into effect 

In the same case the law is thus stated by Lord Wensleydalc in a ]U(lg 
ment which marks the (hstinction which exists between the inlerprelolion o 
instruments and their appheatton to faots “ I apprehend that there are two 
dcscnptions of evidence (the onlv two which bear upon the subject of tiie 
sent enquiry), and which arc clearly adinis'^ible in every ca'e for the purpo'e 
oi enaWmg a Court to construe anv written instrument, and to op/Aij it ' 
cally In the first place, there is no doubt that not only where the language o 
the instrument is such as the Court does not understand, it is competent 
receive evidence of the proper meaning of that language as when !*■ is 
in a foreign tongue , but it is. also competent where teclmical words or pecun 
terms, or indeed any expre'isions, are used, which, at the time the 
was written, had acquired an appro{>riate meaning either generally or bv loc 
usage, or amongst particular classes This desuiption of evidence i' ^“”'1 
sible, in order to enable ♦he Court to understand tlie meaning of the 
contained in the instrument itself, by themselves, and without reference to 
extrinsic facts on which the instruments are intended to operate 
purpose of applying the instrument to the facts and determining what 
by it, and who take an interest under it, a second dcscnption of 
admissible(l), nr, everv material fact that wall enable the Court 
the person or thing mentioned m the instrument, and to place the Court, 1 


(1) Goode\-e Fv , 371, 372 

(2) Wigram\^ Extrinsic Ev p 103 


(3) 9 C & F SS5 

(4) See s 92 d (6) ante 
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province it is to declare the meaning of the words of the initrument, as neat 
as may be in the bitiution of the parties to it ” 

To the abo\e citations may be added the short and ttise statement by 
Gibbs, C J , m a ca-^c on a chartcrpaitv involving the meaning of the term 
‘privilege’ (a sum in htu of prmlege having been rescrv’cd to the captain) 
where he savs . “Evidence may be received to shov the st.n«e m wluch the 
mercantile part of the nation u«e the term ‘ pmiltge as you uouJd hoi. 

iJifo o dicJiOJtflr^ f<j ascorfnin the mftimnj of a uord and it must be taken to 
have been used bv the parties in its mercantile and established sense ”{l) 

This might anse either from the use of cvpliei, or shorthand or other pecu Illegible 
liant} of character as the medium of expression , or it might be merely bad 
v\ntmg(2) Refemng to a case of cvpher, Aldereon, B observed “Words mtelbgible 
on paper arc but the means by which a person expresses lus meaning, and characters 
shorthand is, m this respect, like longhand, and equally admits of interpreta- 
tion ”(3) Experts have been allowed to be called to decipher abbreviated 
and elbptical entnes m the book of a deceased uotarv (t) 

\ word may be both descnptive and distinctive It a word is jmmd'^a'te 
the name or dtscnptiun of an article evidence will be admitted that it is also 
generallv associated with the name of a paittcuhr manufacturer But such 
evidence will not be conclusive that the word has become o distinctive one 
which cannot be used of the same article when madv b) others wi*hout n&k 
of deception (5) 

The translation m the Higli Courts of documents m the languages of tlus toreign 
coiintr}, affords familiar illustration on the point of language foreign to the 
Court (6) Makinc a transU*ioii is not a mere question of tr>ing to find out in iocal°*ana 
a (lictionarj the words which are given as the equivalent of the words of the provincial 
document, a true translation is the putting into English that which is the expressions 
exact effect of the language used under the circunistances Not onlj is a used'n^a * 
competent translator required, but if the words in the foreign country had m peculiar 
business a particular meaning different from their ordimr} meaning an expert sense 
will be adnotted to say wha* that meaning is (7) But it is not competent for 
a witness called to translate writing m a foreign languace to give any opinion 
as to It- construction, that lieing a question for the Court (8) Th“ opinion 
of experts is not binding on the jury, for it i« with tl e jury and nut mtli these 
witnes««s that the deteinunation of the ca«e ro'ts Iho weight due to the 
teatinionv of these witnes«es is a matter to be determined bv the ]urj and that 
weight will be proportioned to the Soundness of tV rei«ons adduced in its 
support (9) A question has been raided to whether official or Pourt trans 
lations are conclusiv e, or whether it is open to the ^»arties to question their 
correctness and give evidence of the true trinsUtion (101 Such t.videnc(i has, 


(1) Btrch \ Deiparcr ^tarkie 210 
Smith V Ludha Chella 17 B 144 (1892) 
See further as to wills ss 70 SO 87 
Act \ ot 186S 

(2) Goodeve Ev 176 

(3 1 Claiion % Nugent 13 M & W 
«06 

(4 Sheldon \ Benhan 4 HiJl 129 

(Amer ) cited in Rogers op eti p 276 

(' Bi.ri.rrrj j ^ Cording &■ Co (1909) 
Times L R 576 

(6 0 ode\e E\ 3'6 

( > Cl at >iaj \ Bro'tl an Submarine 
Telegraph Co 1891 1 Q B 79 92 See 
observat on in B v Ttlak 2’ I) 143 
(1897) 

(8) So in Stearinc \ Ihnia lan 17 C 


B \ S 56 a Belftiin Consul was called 
to translate the following — Les informa 
lions sur Gu^taxe Sichel sont telles que 
nous ne pouxons lui livrer les 2 500 caisses 
que centre connacssement Si vous voulez 
nous vous enxerrons les connaissements 
et vous ne les lui delivrerez que centre 
pajement He was asked to what the 
article les referred and said it was 
.-I placable to the connaissements This 
was held to be error See also Di Sara v 
Phillips 10 If L Ca 624 

(9 R \ halt Projanna 1C W N, 
465 479 ^1897) 

(101 Aiflorini Dajsi \ Aiiiido Lalt Cal 
H Ct 15 h Max 1900 Suit \o 311 of 
ISOS Th- decision on the preliminary 
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however, on other occisions be®n adnutted So m the case® iindernientioned(l) 
the accuracy of one of the Court translations was impugned, and in another(2) 
a translation of the defamatorv matter prepared by the Court interpreter wii 
put in by the prosecution The Court interpreter was examined at the instance 
of the Court, and was cross examined, by the accused He was also corrobo 
rated by another i\ntne<='» A translation of the poem was also put in b\ tbe 
defence, who a" well as the prosecution, exanuned experts as to the meaning 
of the words used Ajjain, id the ciml suit of Mai atala Bihee v IlaUcm vz za 
nicnfS) the olBcial translation of the uonU “ vivladarat mahnlum ” m a Persian 
document being impugned, both the Court interpreter and non official expert 
witnesses were permitted to testify as to the correct translation of the«e term« 
It IS submitted that the true rule to be applied is that in the absence of any 
specific issue being raised as to *be accuracy of a Court translation such tram 
lation IS binding not because it i^i the act of a Court official, but beewse ew 
donee is not generallv adniissib'e on points not specificallv put in issue bj the 
parties But it i" open to the latte*’ to raise such an is®U5 If it were other 
wise^ the recovery of an estate worth a crore of rupees, or the innocence of a 
party charged with a crime, nught be made to depend upon the decision of an 
official who, though m most instance* both competent and honest, mi<*bt in a 
particular case be wanting m either of these respects 

As regards obsolete expre sions, tbe case of Shore v (4) niiy be 
taken as an example Here it being necessary m modem times to put a con 
struction upon an ancunt charitable foundation, and as to who were designed 
to take under the terms “ Godly preachers of Christ’s Holy Gospel , ’ endenca 
was allowed to be gi\ en from lustoiy, contemporaneous with the deed, 
existence of a particular sect assuming to themselves that denomination ani 
of the founder’s connection with them 

Local and provincial usage is admissible to explain local and provmcid 
expressions So m the casefo) of a lease of a rabbit warren where the lessee 
covenanted to leave on the warren at the expiration of the term 10 000 rabb t*, 
the lessor paying for them £60 per thousand , evidence was receiied to «how 
that, accormng to the local usage of that part of tbe country, 1,000 as appbed 
to rabbits meant 1,200 So also evidence has been allowed to show that 13 
pockets of Kent hops at 100a " meant at 100s per cut (6) Evidence has «« 
admitted to show that the word “ year ” in a theatrical contract meant tho'S 
^ ? 1 open (7) In mercantile con^rarts 

igc Is adini^sibl** to annex unexpre' « 

3 frequently been al <!0 admitfeJ *0 
explain the meamng of words, as for instance, whether “ months 
“calendar or lunar months ”(9) , to explain the word “days’ lu » hul 
ladingflO) , and that ‘ October ” in a certain contract of JIanne Insuraiur 


argufflent n this sa$e is reported in 26 C , 
891 No cases were laid before tbe Court, 
uhicb was informed that tbe practice was 
^aiust the adsiission of this testimony 
But as will appear from the test this is 
incorrect See further as to this case 
tost 

(1) R \ Txlak 22 B 112 at pp U2, 
U3 (1897) Harris Y Brown 28 C, 621, 
at p 634 (1901) 

(21 R % Kelt Prasaxna 1 C W N, 
46S 479 (1897) 

(3) 10 C t. R 293 300 301 322 m 
appe^ (1881) on behalf of tbe defendant 
Mahatala were e'omined Mr Owen the 
'Chief Translator on the Original Side of 


the High Court as also Major JarreH, 
Moulvie Kabeeroodin Ahmed and . 
Kaei and on the other side Boodm Ao 
and Mahomed Yusuff 
(4) 9 C & F 3SS 
(3) StTtlh \ IViIson 3 B & Ad ‘ 

(6) y/iecr ^ Ccotcr 1 % 

(7) Grant v Maddox 15 M A ■' » 

(8) S 92 Prov S aiU . . 

(9) Jelly \ Young 1 EsP 

son V Ifargilson 11 Q B, 3 . 

(10) Cochran v Relberg J Esp 

see Nielsen \ Halt 16 0 B ^ / 

Norden Stean ship Co v Dei psey 
P D 654 
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meant from the lioth to the 31st of that ntonth(l) , to show the meaning of the 
•word “ hale ”(2) , and of the terms " mthm soundings ’ (3) ; “FOB 
“Free Bombay Harbour,” “Free Bombay Harbour and interL«t ’ (4) , 
“ regular turns of loading , ” “ arrived in doclU , ” “ m turn to deliver,’ and 
other similar exjiresaions (5) Evidence ha** been admitted to prove that the 
rrord “securities” was used b\ a testator m the sense of investments and 
stocks and shares in Kailvraj and other Coinpame** (6) 


Thus a wacet to run one grejhound against another concluded with the Abbrevia- 
initials “P. P ’ Evidence was received to ahovv that it meant — “ Plav or 
pay "that is to sav, vnn the match or forfeit the stales (7) Aldtrson, B , 
observed m the case now cited — “Standing by themoelvts these letters are 
insensible , but the evidence confers a real meaning upon them, by showing 
what the parties intended b} them, and that the> were inserted with the v lew 
of expressing a given tiung ” So Parke, B — ‘There can be no doubt the 
evidence was receivable It is like the evse of a woid vvntten in a foieign Ian 
guage ” The lUastroUon to the section, which i» taken from the case of Gvhlet 
V Be€chcy[S) afiords another example of an abbreviation of a term of art 
The will of the celebrated '■culptor, Nolckens, cunlamed a bequest of his mod 
— tools for carving ’ The word “ mod ’ was there contended on the one hand 
to mean modelhng tools, and on the other, models which latter were of great 
value, and evidence of «ciJptors and others in interpretation of the word 
“ mod " was admitted So also where by a will a legacy was given ton AIis G, 
evidence was admitted to show that the testator was in the habit of calling 
a Mrs Gregg, “ Mrs G and the litter was allowed accordingly to take under 
the initial (9) As to abbreviated and elliptical entries m books v ante, 
pn 668, 669 


99. Persons mIio are not parties to a document, or their 
representatu es in interest, may give evidence of any facts tend- 
ing to show a contemporaneous agreement varying the terms oi 
the document 


D may 
t evl- 
.e of 
•ement 


Illuilralioit 


4 and B make a contract m writing tliat B shall sell X certsin cotton to be pjid f n 
on debvery At the same time they make an oral argeement that three months credit 


(1) Cl aurand v 4ngcrste>n Peake R 
43 

(2) Gorrison v Perr (i 2 C B NS 
6SI ' If the tertn, haht as appl «d to 
gambler has acquired m the particular 
trade a •signification differing from its 
ordinary signification evidence must be 
received on the subject otherwise effect 
IS not given to the contract Per Cock 
bum C J So a bale of cotton may mean 
a bag in the Alexandrian trade and a 
compressed bale m the Levant trade 
according to the usage of either trade 
Taylor v Brtggs 2 C & P S2S 

(^) Ago Syud \ Haiee Jaekenah Z 
Ind Jur 3M (1867) 

(4) Hajee Mahaned i Spinner 24 B 
510 Si9 (1900) 

(5) See Taylor E% 5 1162 note (2) 
Jid Phipson Ev Sth Ed S93 etc where 
a large number of eases will be found 
collected So also the words ‘ to ship 
and shipment may acquire a particular 


-neoning Smtih v Ludha Chclla 17 B 
140 144 14S (1892) in Jadn Ra v 

m ibotaran Nnndy 17 C 193 
(.1842) evulr.oirjt «jfi a. vpecial taeauixis o£ 
the word goods was rejected 

(6) Rayter v Rayner (1904) 1 Ch 

176 

(7) Datniree v Hutch son 10 "M & 
\V 85 

(8) 3 Sim 24 

9) dbbott V Ifassie 3 Ves 148 
also as to evidence of the habits ot a 
testator Kell v Ckarner 73 Beav 19o 
Blundell v Gladslose 11 Sim. 467 Lee 
V Pam 4 Hare 251 Beaumont v Fell 
2 P VVfms 141 Where the wnter has 
been in the habit of nicknaimng or mis 
naming persons or things and these names 
appear in a document evidence of such 
habitual use of language may be given to 
explain the document is the same way as 
if It was written m cypher or a foreign 
language Ph pson Ev sth Fd '80 


CONTEMPORAafEOUS AGREEMENT. 


shall be giv^n to A This could not be ahoim as between 4 and B, but it might be iboTO 
bv C, if it alTected Lis interests. 


Principle — The rule excluding parol etidcnce to vary or contradict 
written instruments is appbtable onlj in suits between the parties to the 
instruments and their repre cntativcs These latter are to blame if the wntm^ 
contains what was not intended, or omits what it should have contained But 
third persons are not to be prejudiced bv things recited m avnting contran 
to the truth through the ignorance, carelessness, or fraud of the parties, or 
thereb\ precluded fiom proving the truth, however contradictory it may be 
to the written statement (1) This oection is an enabling section as section 
92 IS a disqiialifjing section (2) See Note, post 


s 3 ( Document ") s 3 Fact ") 

8 3 Eii^enee' ) a 92 [Exclusion of evidence of oral agm 

ment ) 

Steph Dig, Art 92. Taylor, E\ , § 1149, Greenleaf. Ev, § 279 , \^^la^toa, Er, 


COMMENTARY. 


Who mai In a dispositive document, so far as concerns the parties to it, the settled 

rite ei/' terms cannot, as has already been seen, be vantd by parol because those terms 
Ing *docu-^" mutually accepted for the purpose of disoosing of nghts m certain rela 
ments tions ^ document may, however, be dispositive as to tlie parties and non 
dispositue as to all other* The party who utter* a deed, prepares it dehber 
atoly m respect to all persons who through it may enter into business rslatwiis 
with hun , but other jiersons are not contemplated by lum, nor is the wntmg 
meant to bind him as to such persons who would in no way be bound to hio. 
In respect to strangers, documvnts have usually no binding foice, and hence 
a stranger against uhora a document is brought to beat on trial may show, by 
parol mistakes m such mating The rule forbidding the variation of wntme* 
by parol, applies only to patties and pnvies, and nothing in the rule protecti 
them from attack by strancers (3) This «ection enables strangers to an imWu 
nient to prove the oral nature of the transaction by oral evidence 
therefore A purported to make a giH of land to hin daughter S, it was open to 
a creditor of X the husband of B to prove by oral evidence that it was in reauy 
a sale to Y and was therefore liable to ' ' 

decree obtained against him (1) It has 
executing such a writing niav prove b 

\Mth a third person (5) Thus where the quebtion was, whether A, a paupeii 
was "-ettled m the Pansli of Chcadic and a deed of conveyance to which A was 
a party was pioduced, purjmrting to convey land to A for a valuable consiocy 
ation , the pansh, apjwaling against the order was allowed to rail 4 as a in 
ness, to jii-ove tl at no consideration oasscil ( 6 ) 

Doubts have been expressedf?) whether under this section, the right con 
ferred on persons, other than the parties to a document or their represci'‘‘J, 

5 tnes, of gimng evidence of a contemporaneous oral agreement varying 

the document, must not be understood as restricted to ‘ varying ” m con ra 
dstinction to “contradicting, adding to, or subtracting from,” 

There is no reason, however, to 8 uppo«c tbat any such distinction, wlucn 
certainly unknown to English law, was intended The word “ varving ^ 
no doubt employed as embracmg (as in fact it does) both contradic lo . 


(n Tajlor Ev I 1149 
(,» Arij/iiiajaariii Aijar \ Mongah 
lhamma! S3 I C , 243 
(31 Wharton E\ I 923 
(4) Jagat 3ro/iifi> \ Rakhat Das 3 C 


L J 7 (I90S) 

(S) Wharton Ev S 923 

(«) R ^ Cheadle SB A Ad 


Steph Dig Art 92 ill .07 

(7) I-ield El 441. ib, 6 th Ed, ZS 
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addition® and subtractions (1) It has been recently held(2) that the word 
“ varving” m the «ection covers the same ground as the words “ contradicting, 
varying, adding to or subtracting from” m section 92 ciiie 

100. Nothing m this Chapter contained shall be taken 
to affect an} of the provisions of the Indian Succession Act 
(X of 1865) as to the construction of wills 


The provisions referred to in this section are contamed m Part XI of the Indian 
Indian Succession Act (X of 1865), sections 61—77, 82, 83 85, 88—103, of Succession 
which part hav e been extended by Act XXI of 1870 (Hindu Wills Act) to the 
A\llb of Hindus Jains, Sikhs, and Buddhists in the territories subject to the 
Lieutenant Governor of Bengal, and the towns of Hadras and Bombay It 
IS therefore onl\ to Wills other than those the subject of these Acts, and to 
instruments other than WiUs, that the provisions of the preocnt Chapter abso- 
lutelv and nnre«ervedlv apply (3) The section does not, however, declare that 
the present Chapter shall not applj at all in other cases, but only that nothing 
therein shall be taken to affcct[i) any of the provisions m the Acts above 
mentioned. 


Saving of 
provisions 
of Indian 
Succession 
Act 

relating to 
wills 


(1) Cuoningham Ev Notes to s 99 
See ante p 610 and Pall a nmol v Sitd 
Kola 27 ll 329 (1903) 

(2) Artshnonomt Aiiar \ Mangala 
tkamt ol 53 I C 243 

(3) For construction of Kho;a Wills 


see Hastcnally ifetedina v Pofatlai 
Parbludat 37 B 211 (1913) 

(4) As to the meaning of the word 
affect see Admmiilroior General Ben- 
gal V Prem Lot 21 C 77A (1894) 
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PART III. 


PRODUCTION AND EFFECT OP EVIDENCE 


In Part I, the Act dealt with the material of belief or the facts which raay^ 
be proved , and m Part II with the mode m which that matenal must be 
brought before the Court, , by oral or documentary evidence accordin'; to 
the circumstances of the case 

From the question of the proof of facta, the Act passes to the question ti 
the manner in which the proof is to be produced, and this is treated under th- 
foUowing heads (i) burden of proof , (u) estoppel (ui) witnesses and their 
reexamination, (iv) improper adnussion and rejection of evidence 

In the first place the Act deals with the question as to which of the pittiei 
before the Court is bound to supply the evidence ^rhlch is to form the 
of belief on the question at i«iaue, or m other words on which of the parties tw 
burden of proof lies ith regard to the burden of proof the Act lays 
the broad rules well established m English law that the general burden of ptoo 
13 on the party who if no evidence at all were given, would fail, and 
burden of proving anj particular fact is on the party who affirms it 
laying down the general principles which regulate the burden of 
101 — 100) the Act proceeds to enumerate the cases m which the buraen 
proof 13 determined in particular case«, not by tlie relation of the parties 
the cau^e but bv presumptions (sections 107-~111) It notices two cases 
conclusive presumptions (sections 112, 113} and finally v,t 

that the Court may, m all cases whate>er, draw from the facts before i® 
ever inferences it thinks just In respect of presumptions, the , 

Act have not followed the precedent of the New York Code in laying no 
’ ’ ‘ r 1 » . , * ^ tter ui this matter not to 

• presumptions have been 

express rule, the ^“^5^ 

might feel embarrassed These are — the presumptions relating to the oon 
uance of life, partnership, agency, and tenancy , of ownership, goo® , ^ 
legitimacy and cession of ^mtory But the terms of section IH 
to reduce to the position of mere maxims which are to be applied 
the Courts m their discretion a la^e number of presumptions to ^“'5 
law gives to a greater or less extent, an artificial value Nine of toe 
' important of them ate given by way of illustration (1) 

Of the two topics, of the production and effect of evidence tich 
matcly embraces matters other than those dealt with in this portion of e ' ^ 
Thus the rules enforcing the attendance of witnesses and productmn o 
ments fall under the head of the first topic, and are dealt with by t 
Procedure Code \nd the subject of the effect of evidence 

1 -r _ j ♦!,« \reigbt to he Liven to evidence were it r®, „ 

vidence could be regulated by precise r 
be (3) ^ 

\ ante ooles to » 4 t , „ Lil 

<2) V ante IntrcxJuetion 
Sircars Etidence Act 3 24 .18 


(1) Draft Report of the Select Com 
nittee — Casetle of India July 1st 1871 
Part V p 273 Sleph Introd 174 175, 
Cunningham Ev 52 As to presiuoptions 
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This portion o{ tlio Act merely denis with the effect of evidence ansmg from 
the e'^stence of presumptions as shifting the harden of proof, or as conclusive 
of facts, and from estoppels as preclndinjj the admission of evidence upon the 
particular matter m respect of which the estoppels operate Lastly, the Act 
deals with the effect of the improper admission of erclu'ion of evidence The 
subject of the effect of evidence as produced by estoppels is dealt with by 
Chapter ^^II The subject of estoppels differs from that of presumptions m 
the circumstances that an estoppel is a personal disqualification laid upon a 
person peculiarlv circumstanced from proving peculiar facts ; whereas a pre- 
sumption IS a rule that particular inferences shall be drawn from particular 
facts, whoever proaes them Much of the English learning connected with 
estoppels is extremelv intricate and technical, but this anses principally from 
two causes, the peculiarities of English special pleading, and the fact that the 
effect of pnor judgments is usually treated bv the English text writers as a 
brancli the law of evidence and not as a branch of the law of Cml Procedure (1 ) 

Chapters IX and X of the Act consist of a reduction to express proposi- 
tions of rules as to ^lie examination of witnesses, which arc well established and 
understood In these ndes as to the examination of witnesses, the Act has 
not matcnally \ ired the law or the practice of the Courts existing at the date 
of its introd^.rtion and his merely put into propositions the rules of Enghsh 
law upon this subject (2) One provision, however, in Chapter X requires 
special notice nainclj the power mien to the Judge by section 165 to put 
questions or to order the production of documents The framers of the Kct 
considered it necessary, haviug regard to the peculiar circumstances of this 
oountri, to put into the hands of Judges an amount of discretion as to the 
sdmi&«ion of evidence which, if it exis*3 by law, is at all events rarely or ne\ et 
exercised in England Ji dges in this country are expressly empowered to ask 
anv questions upon an\ faits releiant or irn levant at any period of the trial 
subject to the provisions m the section abovcmentioned (3) 

Lastly, thi* kit in Chapter XI, deals with the subject of the offeot of the 
improper admission and rejection of evidence, declanag that no new tnal or 
reversal of any decision shall be held oi made, if it shall appear that independ 
ently of the evidence objected to and admitted there was sufficient evidence to 
justify the decision, or that if the rejectcil evidence had been received, it ought 
not to have varied the dec -jica This Chapter is in accordance avith the spmt 
of the present rules of the Supreme Court m Eng’and which with the view of 
avoulmg new tnals on purely technical grounds refuse a new trial except 
when a sub tantial wrong or miscarriage has bceu occasioned by the improper 
admission or rejection of evidence (1) 

The rules relating to the cxaminatiun of witnesses are contained in Chap Witnesses 
ter X of this Act (sections 135 166) and will be found considered m detail in 
the notes to the sections of that Chapter The order in which witne^iCa arc 
produced and eiacnned is regiJated by the Civil nud Criminal Procedure Code® 
or, in the absence of any specific provision, by the discretion of the Court (5) 

‘ " ijudicio Oaths 

Act(6) 
for other 

piirpo'sos 


(1) Steph Introd 17S 

<2) Steph Introd 176 Draft Report 
of the Select Committee— Ca eite of 
India July 1st 1871 Part V p 273 

(3) Draft Report of the Select Com 
mittee — Gasdte of India Julj 1st 1871 
Part V p 273 

(4) O 39 r 6 Taylor E\ I! 1881— 


1885 Best Ev I 82 

13) 5> 133 post 

16) \« \ «.f 1873 (rece \ed ll e u sent 
>f the Governor General on the hth April 
1873 For a full discussion of the nature 
of tud rial oaths and affirmations and the 
hi&tory of Indi-u leci'lition on the 
ilject sre R Mar 11) \ ’O fl8SSJ 




CHAPTER VII. 

Op the Burdex op Proof 


Cfriais facts reqmre no proof (1) All other relevant facb>, however, 
must be proved by evidence, that is, by the statements of witnesses admunons 
or confessions of parties and the production of documents The present Chap- 
ter deals with the rules regulating the question upon which of the parties *« 
the cause re‘<ts the obhgation of adducing that evidence, or as it is technically 
called the “ burden of proof ” The terra “ burden of proof ” fails to convey 
a precise idea, because the terra is often interchangeably emploved in two 
entirely dis*-mct 'tenses That m mans cases tins is done unconscioual) m no 
wav lessens the confusaon, which an-cs, from trans^emng reasoning entirely 
applicable to the phrase in one sen«e to its use m another \s commonly ^cd 

“ burden of proof ” means (o) the burden of eifoWts/iing owe whether by a 
preponderance of evidence or beyond a reasonable doubt , and (b) the dutj or 
necessity of xntrodunng ettdence either to t^tablish such a case or to 
adverse amount of evidence sufficient to constitute a pnmd Jacxe case Burden 
of proof in the «cnsc of “ the burden of introducing evidence ” is analogou# w 
the phrase m its (o) sense, but analogous only P rests, not as before, on the one 
party designated by the pleadings, but on the party, nbether plaintm o 
defendant, against v\hom the tnbunal, at the time when the ^ 

be determined, would give its judgment, no further eudence hetiig 
Before evidence is gone into, it rests on the party, who has the affirmative of 
issue . after evidence is gone into, as the tnbunal will only give its ]ua"®6^ 
in favour of a ynmd facte case, the burden of introducing evidence i* 
on the party who has to meet such a prtmd fact^ case (2) The mciden<* 
the burden of proof of a fact means that the person on whom it lies must pro 
the same But the meaning of proof in s 3 ante is not affected by * . 
incidence of proof (3) The answer to the question on whom the burden of pw 
rests includes the answer to another, which frequently causes great controve 
m the prehminary stages of a case, viz , which party has the pnvilege, of la 
the duty of, hegiimmg Practically no point in the law of evidence 
marc subtle pnnrajdes of Jaw, and cone involves more important ^ 

and disadv antages, according to the circumstance®, to the con’^cnding ^ 
It IS, however, needless to insist on the importance which necessarily attac 
to the order in which parties are allowed to st ite their cases to the Court lU ^ 
The general rule as to the onua of proof and the consequent 
btgmmng is, that the proof of any particular fact hes on the partv who a Jo 
it, not on him who denies it c» tneum^tt probafto qut dxett, non qui J 
Acton tncumbtl probatw The issue muot be proved by the party who 
an affirmative , not by a party who states a negative (5) Hi- ^0° 
the aid of the law must first prove his case The plaintiff is bound in t c 
instance to show at least a pnma facte case, and, if he leav es it , /gi 

Court will not assist him. llencc the maxim Pohor est condUto defen ' 


(1) See Introduction to Cb III gnte 

(3) Best Ev, Atner Notes 11th Ed. 
298-301 

{3) \fut am nod Tuntts v Cmp 50 C., 
318 

(4) Powell Ev 9th Ed ISl Taylor 


Ev 5 3"8 

(5) Powell E< 
Ev 2nd Ed, 28 
Taylor Ev 364 
rule see Wharton 

(6) Best. Ev { 


. ISO '’‘J;*’ 

* f'S 

nicism of 
3S3. 3S7 



BORDEN OF PROOF 


677 


"When however, the defendant, or either htigant party, instead of denying 
what IS alleged against him, rehes on some new matter which, if true, is an 
answer to it, the hurdon of proof change® sides , and he in his turn i® hoimd 
to show a pmnd facie ca«c at least and, if he leaves it imperfect, the Court 
mil not assist him Revs erapieiido Jit actor (1) The principle that tht, 
party who asserts tht affirmative in any controversy ought to prove his asser- 
tion and that he who only demes an allegation may rest on hi® denial, until, 
at least, the probable truth of the matter asserted has been estahhshed, is 
one which has received the widest recognition The reason is obvious , to 
all propositions, which arc neither the subject of intmtive or sensitive know 
ledge, nor prohabihzed by espenence, the mind suspends its assent until proof of 
them IS adduced, or as it has heen said(2) “‘Words are but the expression 
of facts , and therefore, when nothing « said to he done nothing can he said 
to he proved * which is probably what !« meant by the expression “ per rrrum 
naturam factum ncijantis jirobatto nulla cst’(3) But in order to determine 
the burden of proof it is necessary to look for the affirmative in substance of 
the issue and not the affirmative in form Thus a leg il affirmative is by no 
’ ’ ’ ative always 

party’s case, 
the nature of 

language is such that the 'ame proposition may in general be expressed at ‘ 
pleasure in an affirmative or negative shape The rule may therefore more 
correctly he laid down that the wsuc must be proved b’j 0 e parly ulio spates the 
affirmaine tn subitance and not merely the a§iTmati>e in form (4) This general 
rule may be afiected both bv presumptions (v post) or by legislative enact- 
ment castmg upon a particular party the burden of proving some particular 
fact (5) There are two tests for ascertaiiung on which side the burden of proof 
lies , /’■st, it lies upon the party who would be unsuccessful, if no eviaence 
were given on either 8ide(6) , econdly, it he« upon the party who would fail 
if the particular allegation in question were struck out oi the pleading (7) 

The party on whom the onus probandt lies as deve’oped by the record must 
begin «'hen the party on whom lies tbe obligation oi beginning is prepared 
wi^h adequate evidence to begin is generally an advantage, since it enables 
him to impress his case firs'" on the mmd of the Court, and if evidence be given 
on the other side to have aLo tbe ’ast word From this point of view it is 
called the right to begin In other case®, however, as where the party is un 
prepared with evidence, the obhgatiou to begin may prove a burden to bim, 
upon whom it rests (8) " ^Vhenei er either party claims the right to b^gin, 
he therehv undertakes to offer evidence on that issue in respect o^ which he 


(1) Best Et i 267 

(2) Best Pres Ev 39 citing Gilbert 
Ev 14S 

(3) Best on Presuinptions 39 40 znd 
so in Co Litt It IS laid down broadly 

‘ It IS a maxim m law (hat witnesses 
cannot testify a negative but an afGrma 
tive From these and similar expressions 
it has been rashly inferred that a 
negative is incapable of proof — a position 
wholly indefensible if understood in an 
unqualified sense See Best Ev § 270 
Wharton Ev S 356 

(4) Powell Ev 9lh Ed 152 Best on 
Presumptions 39 40 Best Ev §9 271, 
272 

(5) See s 103 ( unless it is provided 


by any law that the proof of that fact 
shall be on any particular person ) and 
ss 104 112 post Best Ev § 268 

(6) S 102 post Amos v Hughes 1 

M &. Rob 464 ‘ and see other cases 
cited in Best Ev S 268 Krtpomoyi Dabta 
V Dtrga Govind 15 C 89 91 (1837) 

( The test wh ch may well be appi ed in 
a case Ik- this is who would win if no 
evidence were given on either side and it 
seems to os that upon the facts admitted 
the plaintiSs must wtin if the defendant 
does not prove the case set up by him, 
per Uitter &. Chose JJ ] 

(7) MtUer <5- Barber 1 M & W, 427 

(8) Powell Ev 333 Wills Ev. 2nd 
Ed 35 See 2 Hyde 182 


/ 



678 


BDBDEN OP PROOF 


has claimed it/l) , he cannot claim the right to begin in the sense ol merely 
addressing the jury on the issue Where there are several issues, some of which 
are upon the plamtifi, and some upon the defendant, the plaintiS may beonii 
by proving those only which are upon him Uaving it to the defendant to gne 
evidence in support of those issiu,*! upon which he intends to relj , and the 
plaintiff ina,r then gl^ l evidence in repU to rebut the facts whii-h the defendant 
has adduced in support of his defence (2) If, howeaer, the plauitill in 'uch 
a case gives in the first instance any evidence on the issues, vrhicli hea on the 
defendant, he is bound to complete lus whole case, and will not be entitled 
to call a portion of his evidence in rejly ”(3) 

The phrase " buiden of proof ” has two distinct meanings namely the 
burden of establishing a ease and the burden of mtroduemg evidence The 
burden of estahlishuj a case remains thioughout the entire case, where the 
pleadings onginallj place it It netcr bJiJts The party, whether plaintifi 
or defendant, who substantially asserts the affirmative of the i&suc has this 
burden of proof It is on him at the beginning of the case , it continues on 
lum thioughout the case , and when the evidence, by whomsoever introduced 
IS all in li he has not, by the preponderance of evidence required by law, estab- 
lished hi3 po'aitiun or claim, the decision of the tnbimal must he adver«e to 
such jlcader On the other band, tbe burden of proof, in the sense of bardrn 
of ewacj cc, may shift constantly as evidence is introduced by one side or the 
other, — a** one scale or the other prcionderates over its fellow To cJt^ 
the same metaphor , so often and so long ns the scale containing an adverse 
amount of eMoence preponderates tu a certain extent by reason of eweace 
adduced in th it behalf, tbe duty or iiece%it> rests on a party to introduce 
opposing evidence which shall lestore the equipoise, or if possible, stnl e a 
balance 

This necessity or duty may, and usually does alternate constantly between 
the parties This is the burden of tvidt-nte ’ — burden of proof m the s«com 
of the senses above mentioned But when the entire evidence la in, it is 
necessary to conviction, or other affirmative action by the tribunal, that toe 
final balance should be one way, that a certain one of tbe scales should evcntualiy 
prcpondeiate and preponderate to n definite extent Tbs necessity h®' °° 
any time sbfted, but has rciuained constantly throughout ^he trial, on one 
of the parties alone , to wit on bm who bad the uffirmativo of the issue 
13 the ‘ burden of establishing ” — burden of proof in the first of the 
nbovemeutioned (4) The question of om** of proof only aiises where 
a question of fact to be deterimnui and there is no evidence one way cr ^ ® 
other wbch will enable the Judge to come to a conclusion In such a w 
tbe Court has to decide whether the burden of proving the fact lies upon i s 
plaintiff or the defendant If the burden of proof lies upon the plaintiu 
the proof of that fact is essential to his case, then tbe plaintili must fail 
1. v_ -.«<• A ♦>-/. V „ "’'icb lay upon bm On the other bs® . 

n the defendant and its proof is essen i® 
se, then the defendant must fail > 
wbth lay upon bm 'Whether, 
n the platntifl or the defendant if ® 


(1) R I Tookc 2s SI Tf 446 447 
Smart v Bayner 6 C & P 72l Ookelj 
V Ooddeen 2 F & F 656 

(2) 5Aaj V Beeb 8 Ex 392 

(3) i?r<r ne v Murray R> & M 2S4 

Wills Fv 26 i6 2nd Ed 38, 

Tajlor Ev {{ 3?4 386 Ste Ci»il Pr 
Code s 180 

(4) Best E\ Amer Notes 269 270 


Where all the evidence w «n the 
as to enuj is academical All 
to do IS to draw the necessary loui ^ 
from the fads Shree Chidombofi 
Vtlratna Redd\ 27 C W N 245 
^ee Sud! anya Rumar Siugba x ,, 
ClandraPal 35 C L J 473 
V Mokma Bibt 22 C. \V 
anl next note 
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IS L^ idcuci, addiKcd bj both the parties then the que tioti o{ the burden of 
proof become'? immatmal nnd the Court has to determine upon the evidence 
before it (1) 

As nlKidv ob erved the burden of proof maj be affected by presump 
tions (2) The burden of proof is shifted hv those prt^umptions of law winch 
arc rebuttable , by presumptions of fact of the sttou^er kind , and by every 


that its effect becomes visible, as the opposite side is then bound to prove bis 
negative (3) ''o sections 107 — ^111, enumente instances m which the bur 

den of proof is detemuned in particular cases not by the relation of the patties 
to the cause (as is the case m sections 101 — lOG) but by presumptions (4) It 
IS in fact in tins connection, perhaps, more strongly than in any other, that 
the force if a 'o called “ presumption of law ” becomes evident Such a pre 
sumption shifts the burden of proof in tlic sense of the “ burden of evidence ” 

— the burden of going forward with new evidentiary matter The estahhsh 
ment by one partv , in discharge of the oiuis of a legal presumption, cast« on 
the other the burden of disproving it , in other words, it shifts the burden of 
evidence fVhen conflicting evidence on tbe point covered by the presumption 
of law IS actually gone into, the presumption of law is/uic;«s ojliuu as a pre- 
sumption of law Ihe presumption of fact upon which such legal presumption 
was founded is to he weighed ny the tntunal with the other evidence in the 
ca«c (5) 

In condusiou, the ceueral principle with regard to the burden of proof 
may be stated to he that a party, who desires to move the Court, must prove 
all facts necessary for that purpose (sections 101 — 105) This general rule is 
however subject to two exceptions (a) lie will not be requircl to prove such 
*act8 as are especially within the knowledge of the other party («ectioii 106) , 
lOT (h) so much of lus allegations in respect of which there is any presump 
tiou of law (sections 107 — 113) or in some cases of fact (section 114) in hia 
’avour (6) 

101. Whoever desires an) Court to give judgment as to lurdenot 
in) legal right or liability dependent on the existence of facts 
which he asserts must prov e that those facts exist 

When a person is bound to piovc the existence of anv fact 
it IS said that the burden of proof lies on^tliat peison 


Illu«lralton$ 

{a) 4 desirea a Court to give judgment tbit D shall be punished for s crime «hich 
A sivs B has committed. 

A must prove that B has commstte I the crime 
(6) A desires a Court to give judgment II at ho u entitled to certain land in the posses 
eion of B by reason of facts which he asserts, and which B denies to be true 
4 must prove the existence of those facts 


(1) JIart Singh \ Tokharam Moruan 
S2 I C. 860 and tee last note 

(2) As to presumptions v ante notes 
to s 4 \s to presumptions shifting onut 
see Nimdsn Lai v Ifuaiamni Begsm un 
m«a 2 C \S N 937 (P C.) 

(3) Best E\ S 273 The party who 
asserts the negative must begin whenever 


there is a d sputahle presumption of law 
in favour of an aflirmatise allegation 
Tajlor Ev 5 367 

(4) Steph Introd 174 
(5> Best E> Notes pp 269 

270 

(61 See Tailor Tv f! 367 376A 



680 


BURDEN OP PROOF. 


[SS. 101 — 104 . 


On Whom 102. The burden of proof in a suit or proceeding lies oi 
burden of that person who would fail if no evidence at all were fnven oi 
r,“' either side. 

Illtutralions 

(a) A sues B for land of trhjch la in possession, and whicli, as 4 8S«erts, lus left t 
A by the will of C, B'a father 

If no evidence ivere given on either side, B would be entitled to retain his posscssior 
Therefore the burden of proof is on A 

(b) A sues B for money due on a bond. 

The execution of the bond is admitted, but B says that it was obtained by (ram 

which A denies 

If no evidence were given on either side, 4 would succeed, ns the bond is not diapatei 
and the fraud is not proved. 

Therefore the burden of proof is on B 

103. Tho burden of proof as to any particular fact lies oi 
that person who wishes the Court to belie\e in its existence; 
unless it is provided by any law that the proof of that fad 
shall he on any particular person. 

Ittutlration 

(a) A prosecutes B for theft, and wishes the Court to believe that B admitted thi 
theft to C A must prove the admission 

B wishes the Court to believe that, at the tune m question) be was elsewhere Hi 
must prove it (1) 

104. The burden of proving any fact necessary to be proved 
in order to enable any person to give evudence of any other fact 
IS on the person who wishes to give such evidence 

lllu-tlralwns 

(a) A wishes to prove a dying declaration hy B 4 must prove B's death 
(t) A wishes to prove, by secondary evidence the contents of a lost document 
A must prove that the document has been lost. 


Burden of' 
provlnt 
fact tone 
proved to 
make evi* 
deoce ad- 
missible 


Burden of 
proof as tc 
particular 
fact 


Principle. — See Introduction to Chi^tpr VII, anle The following 
give reported cases applying the rules laiif down in these sections and reierrea 
to in the preceding introduction — 

B 3 (“Court”) es lOl^lOQ (Burden of proof deleminabk h 

s 3 (“ Fael ”) relation of parties ) 

8 3 (" Proved") ss 107^111 (Burden of proof detemivabk tsi 

8. 101 (Definition of “ burden of presumptions ) 

proof") as 112—113 (ConcliUMe presumptions) 

8. 3 {“ Evidence.") a 114 (Presumptions of fact ) 

Steph Dig , Arts 93— 97A , Steph Introd.. 174 , Taylor, Ev , 364—390 , ^ ' 

j§ 2G5— 277 , Amer Notes to same, llth Ed., 203— 300 , PoweU, Ev , 9tb Ed., 150-lf»< 
Starkie, Ev , 684, et teq Best on Presomptioos , Wharton, Ev , §5 353—372 , Gre# ** 
Ev, 74, 81 , Boacoe, N P Ev, and Cb Ev {references to bo sought for under the t* * 
dealing with the particular matter m question) Lawson on Presumptive Evidence, possi , 
Burr Jones. Ev , 174—190 , Wigmore, Ev . 5§ 24, 83. et seq , and the anthonties. 


books and case Law, cited in the following sections. _ 

(1) For a criminal case m which this see Sadhu Sheikh v ff, 4 C. VV 
section was held to have been misapplied, (1900) 
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COMMENTARY. 

See, as to the general principles regulating the htirden of proof, the Inlro- Burden of 
ducltoH to the present Chapter Some illustrative reported cases in which proof 
those principles have been applied are cited hereafter, their subject matter 
being arranged m alphabetical order It w incumbent on each party to dis- 
charge the burden of proof which rests upon him (I) Where the burden of 
proof hes on a party and is not discharged, the suit must be dismissed (2) 

\Vben the i«sue raised hj the Court is in substance whether the plaintiff’s or 
defendant’s •story is true, it is po^ible that neither of the stories may be true, 
and the question then ari^e** which of the two alternatives of the issue is the 
really matenal one Usually the really material one is the first of the issue 
tnz , is the plamtiff’s storv true * If the defendant’s defence is a plea in con- 
fession and avoidance, viz, a plea which admits that the plaintiff’s story is 
true hut avoids it, then if the defendant fails to prove his case, the plaintiff 
may recover But if the defence is substantially an argumentative traverse 


issue, the consequence is that he must fail, and the defendant may say, “ it 
IS vholl} nmnatenil whether I prove my case or not, you have not proved 
jours "(3) The burden of proof in the sense of the burden of introducing 
evidence mav and constantlv does shift during the trial f4) There are many 
cases in which the party on whom the burden of proof m the first instance lies, 
mav shift the burden to the other side by proving facts giving n«e to a pre 
sumption in his favour(5) or bv showing an admission (C) The amount of 
evidence required to shift upon a pirtv the burden of displacing a fact mav 
depend on the circumstances of each case (7) \Vhen the case of a plaintiff 
IS scanty u point of evidence, it is a suOlcient answer that from the situation 
of the plaintiff the evidence of that which is in contest between the parties is 
not so fully vntbin his reach as it is within the teach of the other partv, and 
that there is on the part of the plaintiff evidence enough prtmi facte, as it is 
said m England to go to a jury It is then for the other side to consider how 
he shall meet that evidence He may leave the plaintiff to prevail by the 
force of his own case contendm® that he is not called upon to answer it, unless 
it IS such as, if unanswered, disposes of the case But if, instead of reiving 
upon the weakness of the plaintiff s case he meets it and undertakes to rebut 
it bv counter evidence, the Court will look to the sort of evidence produced, 
and if it 13 not such as might have been expected the Court will draw conclu 
sions adverse to him from this fact So in appeal it bung incumbent on the 
appellant to show that the judgment of the Court below is wrong, the Court 
must consider what was the nature of the whole of the evidence before that 
Court (8) The Court will generallj, as respects the quanlum of evidence 


(1) Baijnath Sahay v Rughonath Per 
ihad 12 C L R 186 191 (1892) 

(2) Appa Rati v i’wfctHBna 13 M 60 
(1889) 

(3) Raja CkoKdranalh v Ramjat 
Masumdar 6 B L R 303 308 (1870) 
Arumugam Chelly v Perriiannam Serial 
25 W R 81 82 (1876) See Haji Khan 
V Baldeo Das 24 A 90 (1901) 

(4) V ante pp 677 678 Dailata v 
Canesh Shastre 4 B 295 (1880) Kisla 
nni V Ao/i Pcrsliad Dass 23 \\ R 431 
(1875) Snields \ JVilkmsons 9 A 398 
^1887) Govinda v Josha Premajt 7 B 


73 (1878) Mono Mohon v iloihura 
UokuH 7 C 225 (1881) Ramesituar 
Koer V Bharat Persliad 4 C W N 18 
(1899) 5'KleimBn KaJer v 3tehndi Afsur 
2 C \V N 186 (1897) Hem Chandra v 
Kah Prosanno 30 C 1013 1042 (1903) 

(5) \tano 3tohun v Mathura Mohun 7 
C 225 (1831) 

(6) Bala \ Shna 27 B 271 278 

(1903) 

(7) Cassnmbhoy Ahmedbhoy v Ahmed 
bhoy Hubibhoy 12 B 3S0 (1887) 

(8) Soonah Roza v Cotaghery Booehia 
2 Moo I A 111 124 (1888) 
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required consider tbe opportunities which in particular cases each part) mar 
naturally be supposed to have of giving evidence (1) 

The general rule of evidence is that if, m order to make out a tit'e it u 
necessary to prove n negatii e the party who avers a title must prove it (2) 
“ A proviso IS properly the statement of something c^tnnsic of the subject 
matter of a coienant which shall "O tn duscharge of that covenant by way of 
defeasance an cTception is a taking out of the covenant some part of the 
subject matter of it If these be n^ht defamtions, the plaintiff need never 
state a proviso, but must always state an exception and whether padicnbr 
Words form a proviso or an exception, will not m any wav depend on the prpri"* 
form in which they are mtroduced, or the part of a deed in which the\ are 
found ’ (3) This has been laid down as a rule of pleading but it holds goo 1 m 
a rule of procedure also upon the question of burden of proof So if a cla is? 
In an instrument such as a policy of assurance, be an exception the plamtiff 
must not only state it, but show that it is not appUcable , if it be a p-ovuion 
the dcfcndint must state it, and show that it applies ( {) Owing to particular 
circumstances, in some cases where the burden of proof is on the plaintiff very 
slight evidence mav bo sufficient to discharge the o/iu« and shift it to the other 
side In such cases slight evidence means evidence which docs not go the 
whole length of proving a particular fact, but which suggests it But sh|ht 
evidence must not be confounded with suspicious evidence or evidence which 
IS open to question (5) 

When a claim is founded upon a distinct statement of account signed by 
the defendant, m which he acKnonledges a particular sum to be due to the 
plaintiff, it IS for tbe defendant to produce evidence to rebut tbe fnmd/iM 
’ *■ * - » » ” ;e3 a transaction to be a morv 

he books of the defendant con 
ff the burden of proof h sluften 
the latter to produce eiiuenM 
to neutralize or explain awav the effect of these entries (7) uTicre there u a® 
obligation to render an account, it include^ a dat> to show f>nma /aete that tne 
accourit rendered is correct and complete, and that duty extends to both side 
of tfe account (8) When the account^ of a mortgogee who has been m 
eion ate being taken, his mcoin** tax japers are inadmiSwMblo as evidence m '' 
favour, thoigh they may be used against bim It is the mortgagee’s 
keep regular accounts, and the onus lies in the first instance upon him f 
has not kept proper accounts the presumption y'ull be against him , « 

does not mean that all statements of the mortgagor against him mu^t 
fore b*» tiken as true (9) ^s to tbe burden of proof on taking of partne^ ^ 
accounts(lO) and tbe prcHUmption of dissolution of partnersfap from a 
nccount(il) see below In an agenc account the plaintiff has only t® ® 
that the defendant is an accounting party anl then it h for the latter to pr 
the amount of his receipts (12) 


(1) Rajah Kusen v Rarendra Stngk 
1„ R 3 I A 85 88 (187S) see Ram 
Pratad \ Razhunonda* Prasad S A 738 
(1885) 

(2) Pool I Rcharj \ II e/sor & Co 
9 W R 190 192 (1868) 

(3) TUtrshy \ FlanI 1 Wins Sannd 
p 2336 followed in Aga Syud \ Hajte 
Joikartak 2 Ind Jur N S 308 310 
(186") as to plead ng exceptions see 
Rash Behan \ Jlara nam Debya 15 C 
556-557 (1881) 

(4) Aga Sadiek > Jlajee 2 

Ind Jur N S 303 310 (1867) 

('1 Rir Pjal \ Roy Arirfa 24 W R 


107 (1675) 

(6) Si non Ehas ' 

\\ R 20-> (1875) 

(7) Cottndo \ Josha Prei aj 

*^*(8)^ Uojen \ Ahlon 16 M 

(9) '>lohCloloi\ Mussa nat Lira’"! 

9 R 275 (I86-) 

(10) C/c// ' 

Clelli 20 It 313 (1895) 

(11) Joofoody Sarayio i 


Joratcar MAI 2* 

7 D. A 




'pT “36 m' 185 (1913) 
(12) Ram Doss \ ‘ 

L. J 347 (1904) Ragunath ' 

2- All 374 
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The burden of proof us to the relationship m the case of principal and agent Agency 
IS dealt with by section 109, poist, to the of which section reference should 
be m&de &ce as to agencT aeiount, last paragraph 

^Vhen a claim has been nude bv a third partj to piopert) attached, it is Attach* 
for the claimant to begin, and he must pru\e that the property belonged to rncnl 
him or n as in his possession (1) But il he atacts his rase sufficiently, as by 

fas our by the judgment 
. that the consideration of 

M on to the defendant (2) 

When a judgment-creditor has obtained n wnt of attachment agam«t the pro 
pertv of his judgment -debtor, but auch debtor has no propertv against which 
the ssTit can be enforced, the judgment creditor is entitled to an order for 
execution of bis decree by attachment of the person of the debtor, and the 
burden of proof is on the latter to ehow that he has no means of satisfving the 
debt, and that he has not been guiltv of any misconduct, not on the creditor 
to «1 ou that b^’ sending the debtor to prison some satisfac*’ion of the debt mil 
be obtamed (3) Pee the undermentioned case(l) as to the burden of proof 
m the case of allegation of the non obsenance of the formalities necessary to 
attachment Wliere the decree hoMer attached certain property in the hands 
of the judgement debtor’s sons, it was held to be for the latter to prove that 
the property sought to be "old m execution was the joint ancestral propertj 
of them^ehea and their father and could not he attached m execution after 
the father’s death (3) 

"Where an auction purchaser Irought a suit to obtain possession of certain Auctloo- 
julhirs, •which he alleged formed part of bis zcmicdary of S, the defendant purchaser 
being in possession thereof, and lus pos«easion having been confirined m an Act 
IV case, it was held that the burden of proof rested on the plaintiff to show that 
the lulhirs in dispute formed part of the a»sc*s of the zemindarv at the time 
of the perpetual settlement (6) 

A jicrson seeking to exercise the statutory n''ht of avoiding an encum Avoidance 
brance given him b\ the 12th section, Ben Act MI of 1RC8, or bv section 66 otenoum- 
of Ben Act M of 1869, niu«t give some primd facte evidence to show that 
the encumbrance, which ho seeks to avoid, comes within the purview of the meat Sal 
section (7) In a «uit to set aside a settkment where the defendant pleaded Thakbu'it 
^ ’ ’ ’ ’ was on the defendant 

When, a collector in 
. to sell a talul. 

the onu^ wps on the plaintiff alleging it to show that he 1 ad no jurisdiction (9) 

Where a suit vras hrought under the provisions of the Bengal Tenancy Art, 
section 149, cl (3), and the plaintiff made out a verj strong ca‘!e in sujiport of 
hi3 title to the rents in dejosit, it was held that the owns was then shifted on 


(1) Ago Tha % Burn 2 B L R F 
B 91 (ISCSJ s c 11 V\ R F B 8 
Covind Atinaram \ Santai 12 B 20 
(1887) 

(2) Dign nburcc Dossee ' Banrc 
Madiab IS \\ R 155 (1871) 

(3) Scion \ Bijhon 8 B L R 255 
(1872) sc 17 W R 165 

(4) Paml rislina \ Surfunnusa Begum 
L. R 7 I A 157 (1830) s c 6 C 
129 

(5) Hemnath Rat \ Jankc Ra 2 All 
L. J 272 (190S) 

(6) Forbef \ Afecr Mahomed ’^O W 
R 44 (1872) referred to in 


Koi \ Uattjh ClanJro t C W N 341 
(1$99> in which case it was said that no 
1 ard and fast rule could be laid down 
as to where the burden of proof began 

( ) KoylathlaihiNCi Dossee \ Cocool 
fiont Dossee 8 C 230 (1881) Cobtnd 
NoH \ RetUy 13 C 1 (18S6) decided 
under s 66 of Bengal Act Ml! of 1869 
bnt see also Rash Behart v Hara l/oni 
15 C 557 (1888) 

(S> No/inr Chand \ Clunder Stkhur 
Is C 765 (I8SS) 

<9» hat Koo or \ Maharajah of 
III d an 3 W R 39 (1866) 
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the <^efendant (1) The oh»« of proving that Ihalousl proceedings are wrong 
lies on the person alleging it (2) 


iensmi 

racsactlons 


Tt IS very much the habit in India to make purchases in the names of others 
and these transactions are known a.s benamx transactions But the pason nho 
impn'»n3 the apparent character of the benami transaction must show some 
thing or other to establish that allegation (3) An important cnterion m the'e 
cases 13 to consider from what «50urce the money comes with which the purchase 
money is paid (4) In a great number of cases they are made in the names of 
persons ignorant at the time of their being so made (5) Though the sourre of 
p '■ ' the ques ion of 

6 accordinglj the 

I noney was con 

sistent witli the claimants haying as the defence alleged intended to mahe 
a gift of the property to the holder of it and the right inference from the 
facts was that it aias not held benamt for the claimant hut belong**!! to the 
defendant (7) But however inveterate the holding of land le umt mav 
be in India that does not justify the Courts m making every pre’umpioa 
against appirent ownership (8) In cases of alleged hemm sales eQect shfinld 
be given to tl e evidence of possession and enjoyment pince the purchase as 
showing who is the sul stantia! owner The burden of proof lies ou the pefsoa 
who maintains that the apparent «tate of things is not the real state of thwJ 
and the apparent purchaser must be legardcd as the real purchaser until the 
contrary be proved (9) So the burden of proof is upon him who alleges tl at the 

I a person sues 
tiff purchased 
a nwnifune 

case and the allegation of the defendant does not shift the burden of proof (U) 
The presump*-ion of the Hindu law in a joint undivided family is tha tne 
whole property of the familj is joint estate and the emus lie* ipon a 
clainung any part of such property as his separate estate to estabhsh that far 
\Vhere a purchase of real estate is made by a Hin lu in the name of one of bis 
SODS the presumption of the Hindu law is m favour of its being a 
purchase and the fiurden of proof lies on the part) in whose name it was \ ur 
chased to prove that ho was solely entitle! to the legal and beneficial 
in such purchased estate The same rule appbes to Sltvhomedans il2) 


(1) Tro lokhya Molint Dasi v Kah 
Proionna Close (1907) 11 C W N 380 

(2) Leclan nd S ugh v LucI munar 
StK^h 10 C L R 172 (1830) 

(3) Hok m Maulvi Mai omed v Bl oral 
liidi 23 C W N 321 P C 

(4) B las Kunuar v Desraj Rans%t 
Sxngh P C 37 A. 5S7 (1915) 42 I A 
20’ Dhurm Das Pandey v Shama Soon 
drt D b\ah 3 Moo I A 239 (1883) 
Porbati Dasi v Raja Ba kttnlka ffath 
Dey 18 L W N 428 (1913) 

(5) CoPcekrislo Gosa n v Cunga- 
persaud Gosa rt 6 ^loo I A 53 72 74 
(1854) For a case in wh ch the Pnvy 
Council held that the benami transaction 

had been elaborated w th a perfect on 
that IS uncommon even in India see 
Rutta S ngh v Bajrang S ngh 13 C L 
R. 2S0 (1883) 

(6) Ram hara n v Mahomed Had 23 
C 7 (1898) 


(8) Munshee Bu loot v Shumtoo^usi 
Begun 11 Moo I A 5S1 
SC8WRPC3 

(9) Deo Nath v Peer Khan 3 f'P 

Rep 16 (1868) Sule n an 

Mehud! Afsur 2 C W N 186 (18^^ 
Ramabai v Ramd andra Sh vram * 

L R 293 (1905) ^ 

(10) Bajnalh Sal ay v Rughonalht^ 
shad 12 cl L R 186 (188’) 

Salya Mont v Blagobully Cham 1 ^ 

R 466 (1878) - /. 

(11) Hun Ram v Raj Coomar o 

759 (1882) see Mookto Kashee v /i** 
Clundra 2 C L R 48 (1878) ^ ^ 

(12) Hun Ra t v 7?.!/ Coomar 

7a9 (1882) Nag nbhoi 
717 (1882) But tl 

destroy the presumpl on 
Ashgar V Syed Mehd 
38 (1892) 


Abdulla 6 ® 
e ev deuce o” 
of benami SajH 

L R ’O L A- 
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law as to henanii conveyances taken by a father in the name of a son, whether 
m Hindu or Mahomedan families should be considered m all Courts m India 
as conclusiv tly «ett’ed by the rule laid down by the Pnvv Council decision 
cited in note (5), p 634(1) But proof that the father’s object wan to affect 
the ordman rule of succession as from him to the property m question will take 
the case without this rule (2) This rule is equallv applicable to an account 
opened m a man s books m the name of his son as to a purchase by him m his 
son’s name The frequency of i!>cnan» transactions m this country forbids 
any presumption bemg rai ed m cither ca«5e contrary to that which arises in 
favour of the person who provides the funds (3) ^Vhen a purchase is made 
b) a Hmdu or ilahomedan in the name of hia son, and when the rights of ere 
ditors are m issue, verv strict proof of the nature of the transaction should 
be ' ' uud the burden of proof lips with 

mo lleging that the purchase was m 

ten thete was no evidence that a son 

had a separate fund, it was held that there was a strong presumption that 
property purchased had been bought by hi« father in his name and w as not 
the ®ons self acquired property (6) In a suit to declare certain sales bf) ami 
m a ca^e where the property of a husband was sold to realmc a fine of Court and 
passed from hand to hand until it was sold to the wife who moreover was m 
possession of the property when the sale of the hasbands right and interest 
took place, It was held thit the plamliS was entitled to a clear finding as to 
whether the wife held the property in her right or in trust for her husl and , 
and that the o/us of showing the source whence the money came was on the 
wife Vn umnquiiing purchaser from a Hmdu wi'e whose husband is bvmg 
at the time is m no sense a bonajide nuichascr without notice (61 But it has 
been stated that the general pnnciple laid down m this case has been overn led 
by the Privy Council (7) Otiare, whether m the absence of any evidence to 
snow the source from which the purchase monev was derived, there is a pre 
sumption that property purchased in the name of a Hindu wife is the propertv 
of her husband and has Wen purchased with his money iSmMe — Ihero is no 
presumption one way or the other, but the burden of proof in each particular 
case must depend upon the pleadings and the position of the parties as plain 
tiffs or defendants (8) In a recent case in the Pnvy Council where a Hindu 


(1) Ruknadmih \ Hurdxan Mull 5 

B L R 578 583 (1870) sc 14 W 
R. P C 14 13 Moo I A 395 

(2) lb and see Raja Cbandranalh v 
Ranjat Mam da’’ 6 B L R 303 (1871) 

115 122 (1885) 

(4) Naginbl ai v Abdulla 6 B 717 
(1882) Ruknadozula v Hurdwari Mull 

5 B L R 578 (1870) 

(5) Parbaii Dost v Raja Ba kuniha 

Nath Dry 18 C W N 428 (1913) 

(P C) 

(6) Btttdo Dashnee v Pearea Mohun 

6 W R 312 (1866) and as to tlie onus 
probandx to prove the source of the 
purchase money see Sreemon Chunder v 
Gopal C/tN>idfr 11 Moo I A 28 (1866) 

s c. 7 \V R PC 10 explained in 
Roop Ran v Saseerom 23 \V R 141 
(1875) Foes Buksh v Fukeerooddetn 
Mahomed 14 Moo I A 234 (1871) 

(7) Cl tridrom v Tjrint Aorilfc 8 C, 
S45 548 553 554 (1882) 

(8) Ib re\ersed on the facts 13 


182 distinguished in ^o&in Chunder v 
Dokhobala Dost 10 C 686 (1884) where 
It was pointed out that the quest on con 
sidered was whether as between a husband 
or a purchaser at a sale in execut on 
asSAUSi. vhA 'A 

tioD that property standing in the name 
of the wife $ held by her bena u for her 
husband which question is entirely 
different from that whether a wife a 
member of a joint family is as regards 
property held m her name m the same 
position as her husband with respect to 
property acqu red in his name and subject 
to the same presumption in favour of the 
jomt family see also post sub voe 

Hmdu loxnt property Ac 

cording to the law as prevailing m the 
Bombay Presidency a purchase by a bus 
band in the name of his wife does not 
raise any presumption of a gift to the 
wife or of an advancement for her benefit. 
Ifodnihit V PuTshotam Doyal 6 Bom. L. 
R. 975 (1904) see also Barkatunnissa t 
F ast Hag 26 A.. 272 288 (1904) in 
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with two wives }iad u Mahommcdaa mistress foi whom he had already prnv 
and bought a house with his own funds m her name and registered it m her n 
but kept possession and took the rent of the house, it wss held that on 
evidence this was a henawi transaction (I) In Hindu law there is no pruu 
tion that transactions which s*and m the name of the wife are the husba 
transactions (2) 11 hen a wife acquires proper!} b} her own exertions, si 
entitled to hold it independently of her husband and on her death it descend 
her heirs (3) Mhen a plaintiff claims land as purchaser in good hith f 
a 6enn?ntdar who has been registered as owner and who by the act of *he i 
owners had been allowed to become the apparent owner, the burden of p 
lies upon the plaintif (4) The onus of proving a particular transaction tc 
tzm farzt lies on the person alleging it (5) 

Bonds In a suit on a bond it is for the plaintiff to prove the anioimt of the <I 

and this wnll be done suffit ently m the first instance by proof of the execu 
of the bond It is for the defendant to prove in answer, if he can, that « 
amount is lest, than the sum "Uicd for (6) Where the plaintiff m a suit o 
bond accounted for no*’ ntoducmg it bv alleging that the defendant ha 1 stc 
it, and the defendant adm'tted cYccntion bat alleged that he had sati<6ed 
it was held that the defendant was bound to begin an 1 to Prove pav ment eit 
by evndcnco to the fact or by the production of the bonci, or both (7) In 
undermentioned cisefS), the phmtilT Sued on a deed which purporte J to le 
of absolute sale It wvs admitted that an elrar had been executed m fav 
of the mortgagor restoring to him the equity of redemption But the plur 
produced this ekrar and said it had been made over to him by the mortga 
who hal telinouishcd the equity of redemption The defendant alleged t 
the ekrar hafl been lost and had somehow found its way to the pUmtiff 
was held that the presuniption of law was in favour of the plaintiff, and t 
it lav on the defendant to prove it« loss "Where the plaintiff sued on a be 

« • > < » » 1 ,1 > » I +!,«*• moi 


When the plaintiff sued on two bonds, and the defendant in his wnti 
statement as well as m bis deposition admitted execution of the bonds, t 
pleaded non receipt of consideration, it was held that the question of etecuti 
could not he gone mto, and that the only question which could he tned i* 
uon receipt of consideration (10) ^Vhere the plaintiff vvas, as regards the pi 
rai«or, the only person j>rimS facte entitled to pavment, it was held to be 
the promisor to show that a payment to a third partv wo,? binding on the pU> 
tiff (11) See further “ Consideratton," and “ Recitals ” post 
noundarJes la a question of disputed boundaries the onus prohan'it lies upon the pi* 
tiff to prnvfl bv independent evidence his right to n cover (12) In a question 


«hich >t held that there was no 

f resumption of advancement 

(1) Pitas Kun^ar v JJesrat RaH/tt 
Singh P C, 37 A, 557 (1915) « I A 
202 

(2) \fanada 5fi"d<Jri v itahananda 
Sarnakar 2 C W N 567 (J897) 

(3) I/h/Ab Ranikrishna ffaiahen v 
MonmuPia Goundan 38 M, 1036 (1915) 

(4) Kulto Singh V BajraPff St"gh 13 
C. L R 2«0 (1883) 

(Si Cumani v Clfikar Singh 

8 O C 349 

(6 54-tarom Aiyar v ■‘iiyar, 1 

Mil H t 447 (IS61» 


(7) CAunt Kuar 
(1883) 

(8) Ra^ Coomar v 
R ISl (1869) 

(9) Ra}(S-i.ori Kuo 

\ 713 (1887) , i « 


Udai Ran* ^ *'- 


Ram Suhajt U 


. Bat Kruhan 

L R. 1* t 


. yuhal Naran 
, ilarimnt^ 


(10) Gorakh Bobaji 
1 B 435 (1887) 

(11) ^darkhala i Chetly ' 

■2 M 126 (1899) 

02) Raja Uelanund 
loheshnr/iO Moo I A. 81 V 

1 R r C 19 t fftanunS b n 
.iichnniurSingh JO C I. R- 
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boiindarv the Judicial Committee, tlie Court of last report is extremely reluc- 
tant to reverse the judgment of on Indian Court, and mil not do so unless 
the} are, upon the facts and evidence, satisBed that the decision of the Courts 
below was clearly wrong There is a strong presumption against a piamtifl 
who «ei.lw& to ^et aside an award made by Oovemment officers on a revenue 
<«ur\ e% , after full local inquiry, for the purpose of obtaining a rectification of 
the boundanes between two estates, and the onus of proof that tlie award was 
WTong lies on the part} impeaching it (1) But when a disputed line of divi 
Sion runs between waste lands which have not been the subject of definite pos 
cession the ordinari rule regarding the onus upon a plaintiff seeking demarca 
twn doe® not apply The dutv 13 on. the defencUat aa on the plaintiff to aid the 
Courts in ascertaining the true boundarv (2) Tn those cases where scientific 
accuiacx in regard to boundaries cannot be attained and especially in cases 
whe’-e the disputed line of division runs between wnste lands which haie not 
been the subject o* definite possession the ordinary rule in a suit of the 
onus falling on the plaintiff has no application The parties to th“ su * are 
in the position of counter clamnnts and it is the dntv of the defendant as much 
as the plaintiff to aid the Courts m ascertaining the true bounlary referred 
to When the defendant m a suit for recovery of rwssession of land is clearly 
shown or found to have been m actual pos ession of the disputed area the 
bi-rden falls on the plaintiff to esfallish hu title (3) In a question of the 
boundat} between a laUtraj tenure and a zemindars inal land there is no 
presumption in favour of one or the other but tbe o lus is on the plaintiff to 
prove bis case (1) Lanls admittedly situate within the boundsnes of zemin 
dary are prvna facu: to be coniidtrcd as part of the zemin liry and it is for 
those who allege that tl ey ha\e been separated from the general lands of tbe 
zemmdary and that the} have been settled as a skihnt talu! to establish this 
allegation (o) Mhen land is within tbe ambit of the plaintiffs zemindary 
and the defendants set up an a Ivcr^e title by reason of an nndertenure tbe 
burden of proot is on tbe defendant But where the plaintiff admits that 
there is a hoiela svithm his zemin<larv and that the defendant has lands m that 
^oicla but alleges that he has exceeded the boundanes of that 7o tin and has 
encroached upon his lands the o is on the plaintiff to show that the defen 
dant has encroached (6) A^hcn a dispute xnses regarding the direction of a 
boundarv which one of the parties to a suit has deraoluhed and the other patty 
proves Its general direction tbo o i« of proof that the direction is wrongly 
state 1 if t be so lies on the former who removed tbe boundat} (7) 

“Where the defendant objects that the plaintiff omitted in a former suit to ivil 
1 ‘ ch he then had a 1 cocetlure 

« proof bes on the 

< “re the defendant 

asserts that it is overvalued the onus of proving the truth of the assertion is on 
him (9) ^\^len a party complains in appeal that certain evidence has been 
rejected bv a lower Court he must be able to show that the evidence was 


Rajal Leelanund v Rajah Mo J a a 
13 AIoo f A 57 (1869) 

(1) Rajah Leelonund v Raja Mo drr 
naran 13 Moo I A 57 (1869) 

(2) L«kl Nara n v Mala aja Jad "’I 
I A 39 (1893) s t 21 C 304 

(11 Malaraja S r Manindra Cla tra v 
Sarad ndu Rai 27 C L J 599 sc -IS 
I C 767 

(4) Beer Cl u der Ha h 8 \\ 
R 209 (1867) anii see G ea ala 

ChouHra » \ MaHab cV der 10 W 
R 413 (136S) 


5 II se Bloob i Moiec 0 Moo 
1 \ 163 171 (1863) s c 3 \\ R P 

C S 

(6) Rl edoy A slo Wob t! under 

!•* C L R 457 (1830) see \ or ee 

Kal per I aJ Dost 23 \\ R 431 

(1875) 

7 J doc at! Mttlck v Ka! e Krxsto 

W R 3 4 (IS 3) 

(8 atn <-r <T Co Ra SI a a 19 
\\ R 4'>9 (1873) 

(9) Una iontar M rsur -USE 
L R -Xpp 6 (18 0) 
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tendered and rejected (1) As to the onus in cnmmal and civil appeals ^cspe^ 
tively, V Notes, s 3 If a person other than the defendant alleges that he hw 
been dispossessed, m the execution of a decree, from laud or other inimoiable 
projierty which was bona Jide in his possession on his own account or On account 
of some person other than the defendant, and that it was not included in the 
decree, or if induded in the decree, that he was no party to tlit suit in which 
such decret< was passed , it was held under "cction 230, Act VIII of 1859 that 
it laj on him to pro\ e his possession that he might, if he ivishcd, gn e ei idence 
of title hevond possession, but it was not ahsolutely netessarj for him to do so 
in the first instance (2) The burden of proTin» that a summons was not served 
under the 19th section of Act VIII of 1859, now 0 IX, r 13, of the Cinl Pro 
cedure Code, lies upon the person claiming the benefit of the section (3) A 
defendant who pleai^ the ininonty of the plaintiff as a bar to the suit is bound 
to suh&tantiate his plea (4) When a defendant impeaches the correctness of 
an Ameen’s report, the onus is on him and not on the plaintiff, who should not 
in the first instance be called upon to support its correctness (5) In a “uit for 
confirmation of a sale held m execution of a decree, the onus bes on the defend 
ant to prove that there was a material irregulantv in publishing and tonducting 
it (6) In suits for mesne profits when the, defendants have been m posses 


inscribed on the books as the pajee, it was held that the onus lay oa the 
Government to show that the right was maUenahle (8) In a c’atB by judgment 
debtors to properties seiecd in execution of a decree against them as repre- 
sentatives of the original debtor the burden of proof was held to he on 
decree holder who asserted that the property seized in execution of his decrw 
was the piopertj of the deceased debtor and as such m the possesaon of the 
judgment debtors (9) The plaintiff in a suit under 0 XXI, r C3 of the CimI 
Procedure Code is neither m a better nor m a worse position than he was m » 
claimant in the aummary proceeding It w sufficient for lum to produce 
eaidence of possession or title If ho shows that he is m possession, section 11" 
of this Act throws the onH< on the defendant (10) PUintiff filed objection to 
attachment of property which nas disallowed and then brought a suit under 
0 XXI, f 63, of Civil Procedure Code that the ontw lay on the pfmntiu 

objector to proi e that the deed he relied on ' ’ ’ i " la IJ 

If a defendant insists that on executor is a 
that he, the executor lives within the lo 

Court in which the suit is brought (12) It 1 es on him who asserts it to pro^^ 


(1) Modee hathhooscriw \ Coovor 
bhaee 6 ’loo I A 44S (1856) 

(2) Radha Piart v Ncbtn Chundra 5 
BLR, 72^ (1870), Britidabun ChHnder 
V Tancland Bundopadhya 11 B L R 
237 (1873) >«ran Kliatun v Ramtiath 
Sen 7 B I R App 26 (1871) Sharoda 
J/fijee i J^ebin Chunder 11 W R, 
235 (1869) Mahomed Aitear v Probath 
Chundcr.&W R. 8 (1867) 

(3) Torab Ah v C! ooramun Sing! 24 
W R 262 (1875) 

(4) Ch^et Naratn \ Bunuaree Stngh 
23 W R. 395 (1875) , Nil Monee v 
ZuheerunntiSa hhanum 8 W R. 371 
(1867) 

(5) Couree Narain v MadhoosooduH 
Dull 2 W R (Act X) 1 (186S) 

(6) Dandi Dibt v holla 9 A, 602 


iluM 


!^!adh<d> 


(1887) fee also Shib Singh 
Swgk 18 A 437 (1896) 

(7) Brajendra Cooinar V 
CMunder 8 C 343 (1882) , 

(S) Shambhoo Lalt v ColUcIo' 
Sural 8 JIoo I A I (18S9) 4 )V K- 

(9) Abdul Rahman v Mahomtd Af" 

» C W V xsvm (1899) _ . 

(10) Palantapfa ChelU v MauH ^ 
W U E I! (1905) S« M-J- 
Sancth v Bhirrag 2 N L R 8/ 

(11) Laia Ram V Thola S ngh 4 
R (1919) And see as ‘o, 
wsscssion 1/auJif Po Ilnin v ija IJ J 
17 I C 767. i e. 10 B L. TJiJ- 

(12) Kumar Sa'admdu v D>i 
Kani Roy 2 a L. J 484 
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that the law of a foreign State differs from ours, and in the absence of such 
proof it must be held that no difference exists, except possibl} so far as the 
law here rests on the Specific \cta of the Legislature (1) See “ Attachment," 

“ Auchon purchaser,'’' “ Aioidance,' ante , “ Notict^,” post 

It IS the estabhshed practice of the Courts in India, m cases of contract Considera- 
te require satisfactory proof tha* consideration has been actually received, tion 
accoring to the terms of the contract, and a contract under seal does not, of 
itself, m India import that there w as a sufficient consideration for the agree- 
ment A. plaintiff how ever, suing to set aside a security admittedly executed 
bj himself must make out a good prtina facie case before the aefendants can be 
called on to proa e consideration (2) As to recitals of receipt of consideration 
in document", see post, ‘ Recitals " In a amt on an instrument the plaintiff 
is entitled to recoaer upon showing that it was esKcuted by the defendant 
The onvs lies upon the defendant of showing tlie want of consideration (3) 

"Mere denial h\ the aendor of receipt of consideration acknowledged in the 
recitals of deed of sale is not in all c<ise& sufficient to cist upon the vendee the 
burden of proving the payment of consideration Where the plaintiff wished 
to "et aside a contract of sale of which there had been performance and under 
which the defendant had been in possession and enjoyment of the subject- 
matter and in no'session of the title deeds he must establish at least a good 
pnma facie title to the relief which be seeks (4) In a suit to set aside a deed 
perfected by possession on the ground of failure of consideration it lies upon 
the plaintiff to make out the case alleged ba him and to establish at least 
a good prmd facie title to the relief prayed for so a-> to cast on the defendants 
the burden oi proving the consideration A party who comes into Court to 
enforce a bond is m a very different position from him who is suing to set 
aside a contract under which there has been possession and enjoyment and 
of which so far as it has yet been capable of being performed there has been 
performance (G) It has been held that a recital of the receipt of such consi- 
deration m a deed may be sufficient proof of the receipt of such consideration 
lor such deed and an admission by recital m a document oi further charge 
of the receipt of consideration upon a previous mortgage may be sufficient 
evidence of the receipt of consideration upon that mortgage (6) But in a 
later case it has been held that the recital of receipt of consideration in a 
mortgage deed of which the execution has been proved only raises a rebuttable, 
though strong presumption that the consideration was paid(7) and m another 
that recitals are not in themselves conclusive endcuce of the facts alleged (8) 

^^Tiere the defendant liad admitted the receipt of consideration before the 
registering officer the onws was held to be upon him to disprove such receipt (9) 

And where a mortgagor whose bond contained on adnn'sion of receipt oi consi 
deration denied receipt of consideration before the Registrar it was held that 


(1) Raghiiatln Mi Id ar d » J uandas 
Madanjee 8 Bom L R 525 and as to 
proof that 'ettler of a settlement was a 
fore giier with foreign domicile see 
Doniiaud v Cliarnol 32 C 631 

(2) Rata Sahib \ Bud) i Sxngh 2 B 
L R 111 P C (1869) see Baboo 
C/iatuHii V Chukoti.rcc Singh W R 
(1864) 197 

(3) fuggiil Chiinder \ Bhugwan Chun 
der Marsh Rep 27 (1862) 

(4) RainP'al Ram \ Stiba Singh 4 
Pat L J 517 s c S3 I C 83 as to 
onus on plaintiff in case of denial see 
bfekt Ram V Khiisht Ram 39 P L R , 
1919 


(5) Kaleepershad Tewaree \ Pershad 
Sen I"* Moo I A 282 ri869) s c. 2 
B L R. P C 122 

( 6 ) Pnianath Ckatlenee y Bissessur 
Dass 1 C \\ N ccxxi (1897) As to 
hone\cr admission dispensing with proof 
of attestation see Abdul Kanm v Soh- 
mum 27 C 190 (1899) 

(7) Babbu \ Sita Ram 36 A 473 
(1914) fer Richards C J 

( 8 ) Ktub Lai Singh \ Ajodhia Mis 
ser 43 C S76 (1916) see Bri] LaJ v 
Uo/a Kunuer P C 36 A 187 (1914) 

(9) Alt K/an \ Indar Parshod, 32 C., 
950 (1896) 
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the onus of proving non receipt of consideration la\ upon the mortgagor (1) 
But in the Al'ahabad High Court it has been held that the withholding of pos 
session without protest ruses a counter nrcsumption that the con^i leratiua 
has not been paid (2) And in another case where the plaintiffs wlo were 
usufructuar} mortgagees, did not claim possession till the period of hmitatio i 
had almost expired and the defendant pleaded that the consideration had not 
been paid , it has been held that the burden of proof of the payn eiit of the 
consideration had been shifted to the jilamtiffs (3) In the undermentionc 1 
case the plaintiff rested his case cnticely upon the bond and the defendints 
achnoi'ledgmcnt thereon that Rs 8 000 were received m cash At the trial 
the defendants proicd that acknotvled^mcnt to be fictitious and that onh 
of the monei had been advanced , held that the onus was upon the pluntiff to 
prove in some other way the advance which he alleged (1) \\ hen the execution 
of a mortgage or other conaevance is proved it is not necessan to prme 
against a third person that the consideration passed (5) If in a suit on a 
the execution is admitted by the executant, the burden of proving special 
circumstances exonerating him from liabilitj to the amount of the 
on the executant (6) In a smt to impeach a deed to which he has been * 
pirtv the onus lies on the plaintiff to make out a case for setting aside on 
equitable grounds a deed dul> executed for valuable consideration (7) 
fiutlicr ante, ‘ Bo>ida ’ and post “ Reci'aU ’ 

Where n part} alleges a contract and breach thereof with resulting dani 
ages It wU 01 course, be upon him, m the first instance, to prove the contrad 
the facts of its violation, and mjwry suffered thereby But if a defendio* 
answers to a contract made by him that he acted exclusively as n^ent f f 

' 'hesetiipinfancv 

fraud lameot 
contract to *0"’ 

indigo, not sowing would be prime /acic evidence oi disboncst\, and in orda 
to claim the benent of the fourth clause of the fifth section of Kcgulation M o 
1823 the onus is on the person claiming the benefit to show that the ncg'iS®®*^ 
to sow had been accidental (9) The question of the burden of proof in ca rs 
accidental injury to goods bailed depends upon the particular circutn 
of each case and, if the bailee gives an explanation of the nature of tl e 
dent, which is not uncontradicted nor pnma facie improbable ® 
shifted (10) In the case cited the onus was placed on plaintiff ti 
pence of bailee (11) here a roztHainaft is alleged to ha\ e beer 
fraud or duress, the onus lies on the person alleging it to prove 
13 not sufficient to sav that it is n case of doubt , that ♦^hi.re arc su I' 


0 pro\<. 
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(1) Mol atir Prasad \ Dslot Dial I 
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A 641 

(3) I! I art \ Pa nchandra A C 
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bir Prasad v Bishan Dyal auf'ra 

(4) Lala Lakni \ Saied lla dar 4 C 
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(5) Ch>nnan \ Ranclandra IS M S4 

(1891) at r S5 and see Lai Aekat v 
Raja Ke-t n 9 C W V 477 sc 32 I 
A 113 121 (1905) Ruf Chetd v Sar 
bess r Clondra 10 C V\ \ “47 (19061 

at r 751 

(6) Raa Dos \ Muthra Das 6 P L R 
(1905) 


(7) /Jjfiitoei ^ Ibd th ila 
II B 271 following Mclbo a W* ^ 
:arporaton^ Braugha (18^’ 

(8» Wharton rx 5 •55’ ‘ nMl) 

aent Cl uni Ki ar v Udai Ro 
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rchaser without not ce in «u i for P 
erfonnanee 4 Pat L 1^ c, <p 
(91 Loll Mahon f I X Haison 
Ini Jur 1 (1866) it 

(10) SI olds X II !/*■ 
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’ A 164 (1890) cf Wharton F 
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xjircumstances i-c , &.c (1) In a suit by zur i pesJigt mortgagees for possession 
and to set a«ide a mulurnree lease, which it was alleged by the defendant was 
granted to him by the mortgagor before the mortgage it was held that as the 
viuJcvrundars were in possession under a Magistrate’s order, the onus was on 
"the plaintiffs, in the first instance, to give some evidence to impeach the validity 
of the leise but this having been done and a strong case made out the onus 
was shifted, and it was incumbent on the muLururidars to show that the 
mukururee was executed before the siir t peshgt mortgage and was granted 
bond jide for a real consideration and was intended to be operative (2) Where 
a claimant against the estate of a deceased Hmdu rehed upon a document which 
purported to be executed bj his widow, it avas held that the onu« of proamg 
the execution was upon the claimant (3) Pnma facte when the execution of a 
mortgage or other convejance is proved, further evidence is not required to 
show that the purchaser has taken the interest which the document luirports 
to convej (4) The onua is on the grantor of a inamtenance grant (which is 
primd facie resiiniahle on the death of the grantee) to show that he has a nght 
to take mmerals from the giantees property during the subsistence of the 
grant (5) 

IVhen the law makes the validity of a document depend on certain for 
niabties, then thev must be duly proved by the plaintiff If an act, for instance, 
makes a document inoperative Tinle«s duly registered or stamped, then the 
document cannot be put in evidence without proof of such registry or stamp 
But a nrmd facte comphance with the law in this respect is sufficient for the 
plaintiff 8 case If the document is, on its face duly executed, then it will 
be presumed that the execution was regular, and tlie burden of contesting 
ihe execution fall« on the party assailing the document (6) If one of the con 
tracting parties alleges that an agreement is opposed to public policj it is for 
him to set out and piove those special circumstances which will invalidate the 
contract (7) In order to make a broker liable on the ground of want of 
authoritj, the onus is on the plam*iff to prove such want of authontj (8) See 
■“ Iccounfs’ ' Atjencij*’ Bonds Consideralton'’ ante, Frowd’ Good 
and Pad FattJi Insurance ’ ‘ Landlord and Tenant,” " Paitnersihip" 

" Payment, ReciiaU ’ post 

The onus of proving everything essential to the establishment of the charge Criminal 
a"am«t the accu«ed lies upon ♦he prosecution who must pro%e the charge 
substantially as laid lliat onus never changes For eiery man is to be 
Tegjrded as legally innocent until the contrary be proved and criminaht) js 
npv"i to he presumed (9) 

^0 the burden of proving guilty intention lies upon the prosecution w here 
the intent is expressly stated as part of the definition of the crime (10) 


(1) Motee tail v J izgurnath Curg 1 
lloo I A 1 (18361 

(2) Sha naroin ^ Administrator 
Central of Bengal ’’3 W R 111 (1875) 

(3) Ram Ratal ^ '^anda 19 C 249 
(1891) 

(4) Chinnan \ Ramcl andra 15 Jt 54 
<1891) at p 55 

(5) Prtn c htahomed v Rant Dhojamani 
1 Cal L J 20 (1905) 

(6) Wharton Ev f 369 

(7) Baksht Das v Wadu Das I Cal L 
I 26 (1905) 

(8) Bisscssur Das v Siiiidt 10 C W 
N 14 (1905) 

(9) See notes to s 3 ante and cases 
there cued WTiarlon E\ S 1244 and 


Hathem Klondal \ Ring B peror 24 C 
W N 619 Pattchanan Bose v B nperor 
23 C W N 693 Khorshed Kaai v R 
8 C L B 542 (1881) mdapttsi Snm 
Vasa V Tirn nalai Aasfiin 4 M 393 
(1881) Ramasa nt v Zokanada 9 M 387 
(1885) [newspaper libel effect of Act 
XXV of 1867 in throwing oniii on 
accused] And for proof of intent on m 
sedition V ante p 208 In re Pandia 
Najek 7 M 436 (1884) In re Roulha- 
tomii 9 M 431 (1835) R v Balknshna 
yitial 17 B 573 579 (1893) Del-i 
Singh V R 5 C W N 413 (1901) 

(10) A/ahonn ed Stddig \ R (1907) 
11 C W N 91 
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Thus an accused cannot be convicted of the offence of fabncating tdse 
evidence under section 193 of the Penal Code in the absence of a finding thit 
his intention was that the false entrv might appear in evidence m » 
proceeding as contemplated bv section 19i of the Penal Code (1) B t 
if there are several different intentions specified in a section of the Penal Cod' 
it IS not necessar) to prove specifically which of the several guilty intenhow 
the accused had it will be enough if it is shown that the intention must hare 
been one or other of those specified m the section m question though it raaj 
not be certain which it 'nas(2) And though the prosecution must prove the 
existence of some one or more of the intentions in the Code the proof need 
not he direct that is ba the confession of the accused showing that his n ea 
tion was one of those mentioned in the Code or bv the evidence of witne^J 
proMna that he admitted to them that such was his intention It will be 
enough if it 13 proved lihe anj other fact (and the existence of intention is » 
fact) by the evidence of conduct and surrounding circumstances (3) And the 
intention may be de lueed as when it i inferred from the fact that the off nden 
inflicted injunes which *he> knew were likely to cause death (4) Thus la 
some later decisions m the Allahabad High Court where several men attacLed 
another with lalJ is and. he died from his injuries thev were connoted of 
mutder(5) but even in later similar cases in the Bombay High Court the 
verdict was changed to culpable homicide on appeal as it wws held to be 
possible that the blow had been mote violent than was intended (6) 
guiltv kno vledge mus^ when neecssarj be pro\cd bv the prosecution 
facts aro as consistent %nth a prisoner s innocence us with his guilt umocenw 
must be presumed and cmmnal intent or knowledge is not necc«sanlv w 
able to every man who acts contrary to tl c provisions of the law (T) 


These general rules laving the burden of proof upon the prosecution ire 
qualified bv those contained in sections lOj 106 post 

Vn accused person i« not bound to account for his moi einents at or 
the time an offence was committed unless there has been git ea legal eviden 

In a reference bra i'fe* 

of the Code of 
lee ha» been commits 

by an accused person it lies on the prosecution to make out that an off^« 
been coinnutte 1 and under the circumstances the prosecution muat 
'When a former valid subsistmg mamape has been proved the oni« ^"aldlf 
upon the defence to show that the earlier subsisting marriage has < jj, 
dissolved (10) ^Vhen an accu'<ed person alle'^es tl at an offence vnthr 
i« chirked has been compounded so as to tale avay the juris liction ^ 
Criminal Courts to trj it tl c o us is on him to show that there 


(1) Balnaki d Ran v Chansa Pam 37 A 39S (191S) R v 

22 C 391 403 (1894) tor s 106 post A 517 (1916) Scllanulhu 

appl es only to cases where the accused Karuppan 35 M 186 37 C- 

sets up an ntent n hs defence see also (4) Blatn Metis v R (*90/1 


Deputy Legal Remembraneer ▼ Aaruna 
Baulobi 2'» C 164 173 (1894) Kl or 
shed ha s i? 8 C L R 542 (1881) 
In re Ro" thekonn 9 M 431 (1835) 
As to he effect to be sven to the word 
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(5) R y 
(1913) R V 
R s Aonha 

(6) R V 
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Menuman 35 A 5 
35 A 329 0913> p 

Sordarkhan Ju Jba 


know ngly m a penal enactment sec 
R V Fisher 14 M 3S9 (1891) 

(2) Dotmakund Ram v Ghansam Ram 
supn 403 404 

(3) bat nakund Ram v Ghansam Ran 
supra 406 Deputy Legal /?en^»i6r«iifrr 

V ho oena Da stab supra 163 174 R 

V Jshn (1907) 29 A 46 U v NMa 


2 (1917) 
(7) R y 


NiAokruto Chote 


Cr 87 S9 (1867) 

(8) R y Bepn Dtsnai 


10 


t w ^ 

c, 


(1884) 

(9) 7? V Horadhan 

(10) In re M h'd 


,9 c 

10 M ^ * 


(1887) 
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■composition valid in law (1) ^\here the prosecution proved that a place was a 
foreshore, that was held sufficient to throw the onMa on the accused to show 
that the foreshore was a pni ate market within the meaning of the Bombay 
Municipal Act (2) "Where the prosecution proved that an accused person had been 
found in the coirmlainant’s house at 2 4 m and had not exulained his presence 
there it was held that his presence there at that hour raised a presumption of 
guilty intent which it was for him to ichut (3) "W hen an order is passed by a 
Magistrate under the Criminal Procedure Code, reqmring any person to “ show 
cause” whj he should not Le ordered to furnish secimtv for the peace, the 
oi(W5 lies upon the prosecution to estahhsh circumstances justifjnng the action 
of the Magistrate m calling for secunty (4) But section 7 of Act XXV of 
1867, throws the onus on the accused (5) 

In a trial of an accused under sections 304 and 325, Indian Penal Code, 
certain witnesses, who deposed to seeing the homicide take place and who gave 
evidence before Ihe ilagistiate, uere not called and examined m the Court of 
Session Held that e\ erv witness who was present at the comims^ion of such 
an offence ought to be caUed(6) , and that even if the} give different accounts, 
it is fit that the jury should hear their evidence so as to enable them to draw 
their own conclusions as to the real truth of the matter (7) Held, also, that 
the duty of producing the evidence prtmd facte devolves on the public pro* 
8ecutor(8), and though the burden of the prosecution is not to be throrm upon 
■tha Judge(9), there is an obligation upon him not merely to receive and ad 
judicate upon the e^’idonce submitted to him by the partie® but also to enquire 
to the utmost into the trutli of the matter before him (10) 

It is the dutv of the prosecution to produce all available witnesses and not 
merely those who support the charge (11) This rule is not a technical one but 
28 founded on justice and humanity And when the prosecution reframs from 
calling witnesses able to give im^rtant evidence, an inference adverse to it 
' ’ the prosecution to show 

er 3 guilt has been estab 

It IS incumbent upon a party to a suit, who rehes upon a custom as over- Custom 
ndmg the ceneral law of the land, or that of the community to which he belongs, 
to specif} that custom distinctly and to e«tabhsh it without any reasonaWe 
doubt (13) So it baa been held that the onus of proving that the adoption 


(1) Hurray v i? 21 C 103 (1893) 

(2) R \ BudI oobai 7 Bom L R 726 
(1905) 

(3) R V Mullo 37 A 395 (1915) 

(4) R V Abdul Kadir 9 A 453 
(1886) R ^ Ntrunjun S^ngh All H 
C R P ‘^■’1 (1870) Behort Pstofe v 
Maho led H\oi 4 B L R F B 46 
(1869) 

(5) See R \ P/taiicndra Nalh Miller 
(1908) 35 Cal 945 

(6) See Nibaran Chandra Ray v R 
(1907) 11 C W N loss and cases 
Cited ante m Introd to Part III 

(7) R V Holden 8 C & P 610 

(8) R V Dhuiino Kan 8 C 121 
(1881) (referred to in Sadu Shetkh v 
E 4 C (V N 576 (I900)I R v Kasi 
nalh Dinkar 8 Bom H C R Cr, 153 
(1871) 

(9) R \ Page 2 Cox C C 221 

(10) R \ Dliamba Porhyo 16Ind,Jur 


N S 58 (1891) citing Melvil J in i? v 
Tukaram 17tli August 1871 

(11) Ram Ranjan Roy v Emperor 42 
C 422 (1915) Anr^ta. Lai Hasra t 
Emperor « C, 957 (1915), se- R v 
Holden 8 C & P 606 (1838) 

(12) Kunchan WoiJite v Emperor 42 
C 374 (1915) See 34 M L J 48 

(13) Mnseumut Natukhee v Choudhry 
Chmtamun 20 W R 247 248 (1870) 
Gopal Narhar v Honmant Ganesh 3 B 
373 (1879) Hirbat v Gorbai 12 Bom 
H C 294 (1875) Rahimatbai v Hirbai 
3 B 34 (1877) Rajah Mahetidra v Jokha 
Stugh 19 W R 211 (1873; Thakoor 
Jilnaih T Lokenaih Sah~e 19 W R 239 
(1873) Adrishappa v Gurusktdappa 4 B , 
494 (1880) Gojoin )?o»i5Aijr{j v Gosovt 
Ishvarblarli 5 B 682 (1880) Cassum 
hhey Ahmedbhoy v Ahmedbhoy Hubxhhoy 
12 B 280 (1887) s c. m appeal 13 B, 
534 (18871 Maharaja of Jeypore v 
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of a stranger is valid by custom rests on tbe adopted child.(l) \nd the irorf 
unusual a custom is, the stricter must be the proof (2) So, as the impartibilih 
of a Jtaj doe" not render it inalienable as a matter of lai\, its inaliensbii'y 
depending upon family custom, the latter must be proved b\ him who a'lfjM 
it (3) And where a party alleges a Raj to be indiiusible, and that he w u 
heir, entitled to succeed to the whole the onus of proof is upon him (4) TLf 
question whether an estate is impartible is one of fact and in the aWncecl 
proof of the specific term** of a grant the circumstances must be considtret’ (o) 
The burden of proving that the custom map irticular famil} of i rimo^emturf 
regulates the succession to their property is upon him who claims to inhsnt 
in that ’ i o 1 » - r j ’ 

and a t 
the la' 

farmlv of anj particular caste, lies upon the person asserting exemption (9^ 
Tbe onus of proving that a particular form of vicinage gnes a preferentisl 
right of pre emption rests on the persons asserting it (10) Ulien a person rebel 
upon a local usage regulating the nght to ^and the subject of allunon or 
dduvion, the burden of proving such local usage lies iiponhim (]l) bs to the 
law governing Hindu converts to Mahomedamsm, the following prmfiplrf 
maa now be regarded as settled (a) Mahomedan law^ generallv governs convert! 
to that faith from Hinduism , but (h) a well cstdblLshed custom of such conwrti 
following the Hindu law of inhentance would o\ emde the general presuniphoi- 
(c) This custom should be confined stnctlj to cases of succession and mhentsBce 
If any particular custom of succession be alleged which is at variance mlo 
the general law applicable to these communities, the burden of proof lies ca 
the party alleging such special custom As under Mabomedan law adoption 
18 not recocnized, the onus of proving a custom of adoption contrary thereto 
lies on the person alleging it (I2> 

^ If evidence is given as to the general prevalence of Hindu rules of sucw 
Sion m a Mahomedan community in preference to the rules of Mahome^ 
law, the burden of proof is discharged, and it then rests vnth the 
puting the p " show that it is excluded 

the sphere community Among b»ti 

Clinstians c Hindu usages, others ret 

these usages in a modified form, and others again wholly abandon them he* 
the Indian Succession Act (X of 1865) the Christian convert could fleet ^ 
attach bimoclf to an) one of the'c particular classes, and he would be 
by the usage of the class to which he so attached himielfflS) The 
pnanplos are applied to the case oS Hradu coai erts to JUahomeoani'ni su 


Vihrama Deo Garu 32 C L J 91 
(P C ) , s c 24 C W N 226 ifo nan 
V A/itir/ Dhanni 1 Lahore 31 

(1) Moman v Musst Dhanm 1 
Lahore 31 

(2) Uon^a S\ngh \ Chtdt La! 33 A 
60S 

(3) Ra/oh Udaya v Jadablal Adttya S 
I A 248 (1831) sc 8 C , 199 

(4) Cirdharce Smgh v Koolahul Smgt 
6 W R, P C 1 (1841) see Naroamha 
Appa Rerjt v ParthiUaTalhy APPa Ran. 
P C.. 37 M, 199 (1914) 

(5) Dai/nalh Prasad Stngb ' Tty 

Bah Stash 38 A 590 (1916) Norosmha 
Appa Rot v Parthtttaralhy Appa Ron, 
37 M 199 (1914) ▼ Durga 

P C. 13 406 (1906) 17 I A 134, 

see as tti proof of custom itahamaya 


Dtbi V Hartdas IseJdar Ai C ' ,^2 

Janki Mutr V Ranno Stttgh 35 A 

(6) Caruradhnaja Prasad 
dlmaya Prasad, 23 A 37 (1900) 

(7) bfaharaja of loyport v !' ,j 
Dta Carts 24 C W N 226. » ^ 

(8) Dhola Smoh v Babu 1 

(9) Rajah Vatad v hnshnabSat i 

232 (1879) „ - ,„0i) 

(10) Dhumimal\ Kaht 67 P «f^ 

(11) Afftf V 3tadhorom ^ 

I A 1 (1869), see » 2 

of 1625 cjii)ll^4^ 

(12) Ghuhm Ah Shah ' 

Stngh 3 P R (190S) 

(13) See Abraham v Abraham 
r A 195 (1863) 
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as Khojjs and Cutclu Memons (1) The main question for determination in 
the ca«e tited vias whether an alienee of ancestial immovable property from 
the person governed by custom is bound to prove necessity or enquiry as to 
iiecesiiti wnth respect to a debt due by the alienor to an antecedent creditor 
and which had been discharged bv tbc alienee In other words, is it the duty 
of the alienee to enqiure not onh as to the existence of the antecedent debt 
but also into the natme of the necessity thereof Held per Sadi Lai, J , that 
an alienee discharging an antecedent debt is nut lequired to make an enqiury 
into the nature thereof and that this is m accord with the rule laid down in 
Dd>iditta i Soadagur Sittgh 65 P R 1900 (T B) HeW per Le Rossignol, J , 
that the principle laid down m Dehiditta t Soudagm Sivgk is th it the initial 
onus lies on the outsider alienee to show that the ilebts were due and when 
he has di'charged that onus the turn of the opposite party then comes to show 
that the abenee midc no piopcr enqum or that if he made one he must have 
learned of the real nature of the debts The words made no enquiry whatever ” 
in Drhditta u Soicdagiir Singh refer ty an enqmry as to the existence of the 
debts but include also an enquiry as to their luture if the party challenging 
the dhenation can show that the lesult of the fir»t enquiry xhould have raised 
doubts m the mmd of an yrdmatilv prudent man as to the morality or reason- 
ablene s of the debt^ (2) 

In a auit for damages fur defamation of character the onus is on the plain Defamation 
tiS to prove that he was not guilty of the offence charged before the defendant 
can be called upon to show that he made the imputation in good faith and for 
the pubbe good (^) 

here a nght of the nature of an easement w claimed the onus of ^\mg Easements 
the existence of such right will be on the person claiming the right (1) Posses* 

Sion of an easement by order of a Magistrate passed undei section 532 of the 
Code of Criminal Procedure (Act X of 1872) will not relieve the claimant from 
1 ' ' r \t impose new or incieased restno* 

* The burden is on the person 

■ a hut was replaced by a two- 

stoned building no additional otirden was imposed on the servient tenement (6) 

The party who maintains the validity of an election notwathstanding Election 
infrmeement of rule must satisfy the Court that the result of the election was result 
not affected by the error or irregularity Estoppel cannot be pleaded where 
statutory requirements are disobeyed with full knowledge by the officers 
entrusted with tlie discharge of public duties (7) 

A religious office can be held by a woman under the JIahomedan law Exclusion 
unless there aie duties of a religious nature attached to the office which she from rellgl- 
cannot perform in person or by deputy, and the burden of establishing that 


(1) As for pr mogeniture and rule in 

deOTgat on of Hindu Law see Shimatund 
Dat Jl/a/iapofra \ Rai akanta Dot Maha 
fulro 32 C 6 & Abdul Hotsatn > 

Habibullah 18 P R (1906), Badon 
hiimjri \ Suraj Ku an 28 A 458 Bax 
Bnijcc \ Bat Sanlok 20 B 53 (1894) 

(2) Jliiidu ^ Nianal Khan 1 Lahore 
472 

(3) ^lohendra Chandra v i'Br&c 
Klioia 11 tv R S34 (1869) Raghaben- 
dra \ A(u/ina(/i Bhat 19 B 717 726 
(1894) Sea Jardine J I see no diBi 
culty in extending to cases like the present 
the rule as to burden of proof laid down 


in Abrath v North Eastern Ry Co , Ltd , 
11 Q B D 440 455 H L 11 App 
Cas 247 

(4) Har MobuH \ Aifieit Sundari 11 
C 52 (18S4) Onraet v Kxssen Soon 
duree IS \\ R 83 (1871) 

(5) Obhoy Chnrn \ Lxikhy Monee 2 
C L R SSS (1878) o^errulng Puehat 
Khan \ Abed Sxriar 21 V\ R^ 140 
(1874) 

(6) Sttresh Chandra Disuas \ Jogendra 
Nath Sen S2 C L J , 27 

(7) Shyaxn Chond Basab v Chairman 
Dacca S/kb etpoMy 47 C 524 
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of a stranger is valid by custom tests on the adopted child (1) And fie more 
unusual a custom is the stncter must be the proof (2) So as the impartitil ty 
of a Ttaj dop'i not render it inalienable as a matter of law, its inalienab 1 ty 
depending upon fanulv custom the latter must be proved bv him who alleges 
it (I) And where a part} alleges a Raj to be indivisible and that he is as 
heir entitled to succeed to the whole the onus of proof is upon him (4} The 
question whether an estate is impartible is one of fact and m the absence oi 
proof of the specific terms of a grant the circumstances must be considired (a) 
The burden of proving that the custom m a particular family of primogeniture 
regulates the succession to their property is upon him who claims to inbent 
in that '• c ^ ! f r V •’ 

and a 

the va' ^ I I 

familv of any particular caste bes upon the person asserting exemption (9) 
The onm of proving that a particular form of vicinage giaes & preferential 
Tight of pre emption rests on the persons asserting it (1 0) 'When a pet'^on reliea 
upon a local usage regulating the right to ’and the subject of alluvion or 
diluvion, the burden of proving such local usage lies upon him (II) 4s to the 
law govermng Hindu converts to Mahomedamsm the followung pnnciples 
may now be regarded as settled (a) Mabomedan law generallv governs converts 
to that faith from Hinduism but (h) a well estalkshed custom of such converts 
following the Hindu Hw of ml eritance would oa emde the general presumption 
(c) This custom should be confined stnctly to cases of succession and inheritance 
(rf) If any particular custom of succession be alleged which is at vanance ivitfl 
the general law apphcable to these commumties the burden of proof hee on 
the party alleging such special custom As under Mahomedan Uw adoption 
18 not recoenized the owns of proving a custom of adoption contrary thereto 
lies on the person alleging it {12t 

^ If evidence is given as to the general prevalence of Hindu rules of ®tic^ 
Sion m a Mahomedan community in preference to the rules of 
law the burden of proof la discharged and it then rests with the 
puting the F ’ to show that it is 

the sphere le community Among 

Christians c Id Hindu usages 

these usages m a modified form and others again wholly abandon them be 
the Indian Succession Act (X of 1865) the Christian convert could elec 
attach himself to any one of the«e particular classes and he would be gove 
by the usage of the class to which he so attached himaelf (13) The sa 
pnnciples are apphed to the case of Hindu concerts to Mahomedamsm s 


Vikrama Deo Garu 32 C L J 91 
(PC) s c 24 C W N 226 Afoman 
V Musst Dhann 1 Lahore 31 
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I A 248 (1881) sc 8 C 199 
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6 W R PC 1 (1841) see Narantnha 
Appa Row V Part} asarathy Appa Row 
PC 37 M 199 (1914) 

IS) Bail ath Prasad Singh \ Tet 
Bah :>xngh 38 A 590 (1916) Nargsimha 
Appa Ron V Parthasarathy Appa Row 
37 M 199 (1914) Mall karjuna y Durga 
PC 13 V 406 (1906) 17 I A 134 
see as to proof of custom Jlfa^a naya 


Debi V Hartdas Haidar 42 C 455 f 
fankt Mtsir v Ranno Sing’ J5 a 

(6) Cariiradl waja Frarfl<i v 5 P 
dhwaja Prasad 23 A 37 (I® y 

(7) Mai araja of Jeypore ^ * jj 

Deo Garu 24 C W N 226 s e, 

C L J 91 - ijl 

(8) B/ Ola S ngh v Baba 1 ^ 

(9) Ra,ah Valai v KnsknabM 

232 (1879) t. I i<r P R (15^®* 

(10) Dhiim mal v Kalu 67 ^ n. v 

(11) Rae Maatck v Madhoram * 

• A 1 (1869) see s 2 Beag StS 

(12) Gh Ian Al Shah v ■> 

TingJ 3 P R (1905) p 

(13) See Abrahaii v Apraha 
: A 195 (1863) 
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a*? Khojas and Cutclu Memons(l) The main qu^tion for determination m 
the ca«e cited was whether an alienee of ancestral immovable propertj from 
the person go%crned b\ custom is bound to prove necessity or enquirj as to 
neces'ity with respect to a debt due bj the alicnot to an antecedent creditor 
and which had been discharged b\ the abence In other words, is it the duty 
of the alienee to enqiurc not onl\ as to the existence of the antecedent debt 
but also into the natuie of the necessity thereof Held, per Sadi Lai, J , that 
an alienee di'charging an sjitccedcnt debt is nut lequircd *o make an enquiry 
into the nature thereof and that this is in accord with the rule laid down in 
Dehidilta i Soicdagur Swgh, 65 P R 1900 (1 B ) Hdd per Le Ros'ignol, J , 
that the principle laid down in Dfhiditta i Soudagui Stigh is thit the initial 
oHWs lies on the out«idcr 'vliencc to show that the dchtb were due and when 
he has discharged that onus the turn of the opposite partj then comes to show 
that the ilienee made no piopcr enqum or that if he n ade one he must have 
learned of the real nature of the «lebts The words ‘ made no enquiry whatever ” 
in Dchditta v Soicdagur Singh refer to an enquiry as to the exutcnce of the 
debts, but include also an enquirv to their nature if the party challenging 
the alienation can show that the icsult of the first tnqmrv «hould have raisea 
doubts m the nimd of an ordinanK prudent man as to the moraUty or reason 
ablene a of the debts (2) 


In a suit for damages fur defamation of character the onu4 is on the plain Defamation 
tiS to prove that he was not guilty of the offence charged before the defendant 
can be called upon to show that he made the imputation in good faith and for 
the pubbe good (3) 


the i»iU9 of pro\ mg £ 
e right (4) Po^es 
section 632 of the 
the claimant from 
' ' impose new or increased reatric 

The burden is on the person 
a but was replaced by a two 
«toned budding no additional burden was imposed on the servient tenement (G) 


The party who maintains the validity of an election notwnthstanding Election 
infrmeenient of rule must satisfy the Court that the result of the election waa '■^sult 
not affected by the error or irregularity Estoppel cannot be pleaded whae 
statutory requirements arc diso^ycd with full knowledge by the officers 
entrusted with the discharsc of public duties (7) 


religious office can he held by a woman under the Jlahoniedan law Exclusion 
unless there aie duties of a rebcious nature attached to the office which she from relJgf- 
cannot perform m person or by deputy and the burden of establishing that 


{]) As for primogeniture and rule m 
deorgation of Hindu Law see Shymaniind 
Dar Mai at’alra v f?ai laftjiifa Das Malta 
fitlra 33 C 6 i Abdul Hossam v 
Habxbullah 18 P R (1906) Badem 
Kumjn \ Suro] Kunian 28 A 4S8 Bai 
Baijec \ Bat Sanlok 20 B 53 (1894) 

(2) i ^lai at Khan 1 Lahore 
472 

(3) Moh^ndra Chandra i Surba 
Khoya 11 tV R 534 (1869) /taghaben 
dra \ Aaj/malfi Bhal 19 B 717 726 
(1894) See Jardine J I see no d ffi 
cuRy m estenclms to eases like the present 
the rule as to burden of proof laid down 


in Abratk v North Eastern Ry Co Btd 
n Q B D 440 4SS H L 11 App 
Cas 247 

(4) Hart Mohun \ Ktssen Sundarx il 
C 52 (1834) Onract \ Ktssen Soon 
duree 15 y\ R 83 (1871) 

(5) Obhoy CAnrn i Lukhy Matter 2 
C L R 5SS (1878), oierrulmg Puchat 
Klan \ Abed Svdar, 21 \\ R 1«0 
(1874) 

(6) Suresh Chandra flruoi i Jogetidro 
Nalh 5en 12 C L. J 27 

(7) Shyam Chand Basak \ Chairman 
Dacca Wb« - ffa/tfr 47 C. 324 



696 BURDEir OF PROOF [ss, 101— 16t. 

a 'woman, 13 precluded from holding a particular office is on those who plead 
the esclusion (1) 

In the undermentioned case(2) the Pnvy Council observed “ The halit 
may he superinduced by the manifold ca«e3 of fraud with which they have to 
deal , hut Judges in India arc perhaps sonriewKat too apt tc see fraud every 
where ” However this may be, fraud like everything el«e is not to be presum 
ed or inferred lightly The burden of pronng that any transaction has been 
effected by fraud and misrcpresentatiop(3) duress, intimidation undue influence 
and the like{4) lies upon the persons seeking to impeach its validity on these 
grounds Traud must be charged in the plaint, and vague allegations of fraud 
are not sufficient When fraud js chafed, it is a rule of pleading that the 
plaintiff must set forth the particuKts of the fraud which he alleges General 
allegations, however strong may be the words m which they are stated are 
insufficient even, to amount to an averment of fraud of which any Court ought 
to take notice (5) Wlien fraud is charged, the evidence must be < onfined to 
the allegations (6) It is a well known rule that a charge of fraud must be 
substantialU proved as laid and that when one kind of fraud is charged an 
other kind cannot, on failure of proof, be estabhshed for it (7) A plaintiff 
who charges another with fraud must himself prove the fraud and he is not 
released from tlus allegation because the defendant has Ininself told an untrue 
fctory (8) When the plaintiff alleges that fraud only came to Ins knowledge 
at a certain time, it 13 for the defendant to prove that he was cognisant of it 
before that time (9) In a suit for a declaration that a decree in a certain 
root suit was fraudulent the plaintiff must prove that the rent decree 1 * frau 
dulent and collusive^ If that fact is not proved the plaintiff fails, and if m the 
absence of direct proof the circumstances which are established are equally 
consistent with the allegation of the plamtiff as with the denial of the defendant 
the plaintiff fails, of course, hut ho is bound to establish tbe affirmative of the 


(1) Kant I ffassan \ }ia ra Begtm 
32 C L J 152 

(2) MontUee B loor \ SJ mioeniiio 
Begurrt 11 JI I A 602 (1867) 

(3) Rajinder Nora n \ B ja Got tid 
MIA 181 246 (1839) Achnnih Stngh 

V Ktshen Pershad W R 37 (1864) 
Mt Sahordur \ Joynarain 1 W R 327 
(1864) Antnd Moyee v Skib Dyal 2 W 
R 2 (186') Navab Sygd V Mt Ananee 
IV W "R 14V 150 (187F) P C Ktshen 
Dhun V Ram Dhiiit 6 \V R 235 (1866) 
Crisk Chnndcr v Mohesh Chunder 10 W 
R., 173 (18(8) Rom Ci»Uy v Mumtoj 
Bebee 10 W R 280 (1868) Lola Roodroo 

V Bxnode Ram 10 W R 32 (1868) Raj 
Narain v Poashutt Mull 22 W R 124 
(1874) [Mere speculation and probability 
will not in law support a finding of fraud] 
Roop Ram v Baseeram Pfalh 23 W R 
141 (187a) Bibee Kubeertin v Btbee 
Svfeehuft 24 W R 388 (1875) Kubee 
roodeen v Jogal Shaha 25 W R 133 
(1876) Stkher Chund v Dulputly Smgk 
5 C 363 (1579) S C L R 374 If the 
Court discrenits the plaintiffs witnesses 
as regards the bona fides of a iransaction 
which IS impugned it is at liberty to 
dismiss the suit although the defendant 
gives no substantial evidence of fraud 
Brajtshuare Peshahar v Budhanuidt, 6 


C 268 (1880) Sixth Narom v 
Pamgrohi SOWN 403 (1900) 

(4) Moiee Lot v ]i pphonnoffi Cv't ^ 
M I A 1 (1886) Zemindar of 
nad V Ze iitndar of Fe/t apeora 7 M »• 
A 441 (1859) 

(5) Cling Narain \ Ttl ickra i Ckeu" 
dhry IS C 533 (1888) sc I A 
119 Prosunno Kumar v Kah Das 19 0 
683 (1892) Krtshnajt v IFan w;> “ 
■Bom 144 146 {IzrS) linstanen W'-'-’’- 
be given It being unreasonable to 

the opposite party to meet a general 
Joanna Pershad \ Jayritm Loll - v 
R 26 (1878) Land Mortgage Sank ^ 
Roy Duel m put 8 C L R 447 (1831) 
IVaUingford v MKliial Sooiely 5 App 
Cas 697 701 As to oral evidence ci 
witnesses deposing in general terms being 
insufficient «:ee Sheboosoondtiri Debeo ▼ 
Syed Mahomed, W R., 1864 137 

(6) Krislnaji v IVamnaji 18 B 

147 (1893) „ j, 

(6) Abdul Hassem v Timer U 
620 (1887) 14 I A in , , 

(8) Mahomed Golob v Mahomia 
SuUiman 21 C 612 (1894) 

(9) Woi/io Singh v lodka Skngh 6 a 
406 (1884) as to proof of knowledge or 
fraud see Rahtmbitoy Hubbibhoy 
Turner 20 I A 1 (1692) 
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proposition (1) The burden rests upon the person who has committed a 
fraud to prove conclusively that the person injured by his fraud has had clear 
and definite kuoivledge of those facts which constituted the fraud at a time 
which IS too remote to allow him to seek the assistance of the Court (2) But 
though fraud must be alleged specifically and proved as alleged the proof 
offered need not be in all cases of a direct 1 md It is a truth confirmed by 
all experience that in a great majoritv of caces fraud is not capable of being 
established by positive and express proofs It is by its very nature secret 
m its movements and if those whose duty it is to investigate questions of 
fraud were to insist upon direct proof in every case the ends of justice would 
be constantly if not usually d^cated do not mean to saj that fraud 

can be established by an} less j roof or by anv different kind of proof from that 
which 1 $ required to estabhsh am other disputed question of fart or that 
circumstances of mere suspicion which lead to no certain lesult should be 
taken as sufficient proof of fraud or that fruad should be presumed against 
anybody in any case but what we mean to say is that m the generality of 
cases circumstantial evidence is out only resource in dealing with ((uestion of 
fraud and if this evidence is sufficient to overcome the natural presumption 
of honest-^ and fair dealing and to satisfy a rea«onable mind of the existence 
of fraud by raising a counter presumption there is no reason whatever why 
we should not act upon it (3) An exception to the gcneial rule with regard 
to the burden of proof exists where one party stands m a position of active 
confidence towards another as to which see the ho(c< to section 111 iml 
' rty thereby it is for him 

1 ' I ' of the fraud at a time 

4) IVhen a transfer of 

< ' ing a fraudulent transfer 

' ' ust first of all prove his 

interest by «-howing conveyance for value If the consideration be grossly 
inadequate fraud is presumed and the transferee must prove that he took it 
ID good faith (5) 

Good faith in a contracting parti is a rebuttable presumption akm to the Good and 
presumption of innocence and therefore a person who charges bad faith has bad faith 
the burden of proving it {Sef notes to section 111 post) Section 111, po^f 
however enacts an exception den of proof, 

where one of the parties stan towards the 

other (i6 ) As to Cnmmal p 

"Where the plaintiff sues to recover the amount of excess payment on Government 
account of Government revenue on behalf of co sharers to save the estate from revenue 
sale the onus is on them to prove their shares and the amount of reienuc pay 
able on them (6) But where a defendant pleads previous payment of his quota 
of the levenue to the plaintiff he is bound to prove it (7) uhere an agent of 
a talukdar had received sums fraudulently from a creditor, the onus as to 
whether particular sums had been received by the manager and used for pay 
ment of Government revenue was upon the creditor , the presumption being 
that the rents should have coiered the revenue due and this having to be 
met, it was for the creditor to bring proof to overcome it {S) 


(1) Amjad Al Ho-i v Itnia.1 27 C 
L J 137 6 c 44 I C. S04 

(2) Rom Kukar Teiiau v Stl I Ran 
Panja 27 C L J S28 

(3) MaOtra Pandey v Ram RieJa 

3 B L R. A C 108 110 111 fer 

Dwarkanath Mitter J sc 11 \V R 
482 

(4) Sufih Lai V Madhun Prasad 2 
All L J 350 (I90S) Rajah Ralan 


Swgk V Thal-yr Man Singh IN L. R, 
20 

(5) Jnanendra Nalh Bose v Gadadhur 
Prasad SO J C 463 

(61 Aglore Ron \ Ramollee Sal oo 24 
W R 209 (1874) • 

(7) Mahadeo ilisser v Lahore Mtsser 
24 \V R. 250 (187S) 

(8) Port(A Singh \ Chiipl a! Singh 19 
C 174 (1891) 
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Hindu The following paragiaphs which an, not, and are not intended to be, ex 

Law haustive of the subject, should be read in conjunction with the matter treated 

property under the same heading m the commentary to section 111 In consequence of 

the presumption that while a Hindu family remains joint, all property, includ 
ing acquisitions made in the name of a single member, is joint family property, 
the burden of proof, generally speaking lies on that member who claims any 
portion of the property as self acquired “ There i" a good deal of conflict, 
probabl} more apparent than real, between the decisions of the High Court of 
Bengal as to the question upon whom the onus of proof lies wliere property is 
claimed by one person as being joint property and withhe’d by another as 
being «elf acquired, or «,<► icrsa ”(l) The normal state of every Hindu family 
IS joint Prcaumahlv every such family is joint in food ttor«hip, and estate 
In the absence of proof of division, such is the legal presumjition, but the mem 
bers of the farmly may sever in all or any of these three thing‘‘(2) and there 
is no presumption that a family, becauac it is joint possesses joint property 
or any property It has been held that where it is pTo^cd or admitted that a 
joint family possesses some joint pioperty(3), and the properti m dispute has 
been acquired or held m a manner consistent wnth that character, ‘ the pre 
sumption of law is that all the properti they were possessed of was joint property 
until it 13 shown by evidence that one member of the family is possessed of 
separate property” And the Pnvj Council has held that' where a family 
IS joint and a nucleus of joint property is shown to eMst, the onus is on the 
party asserting a separate csta*e(l) , this ruling has been recently followed 
bv the Calcutta High Court in a case m which it was said that jointncss is 
beoommg less and less the rule and that the presumption is losing strength 
and may soon disappear (5) This presumption would not be rebutted merely 
by sho^Tlng ‘ that it was purchased m the name of one member of the fftmiy 
and that there arc receipts m his name respecting it Tor all that la pcrfe'^tiy 
consistent with the notion of its having been joint property, and eien if it hao 
been joint property, it still would have been treated m exactly the same 
manner (6) Under Art 127 (Limitation Act) the onus i^ on the defendants 
tc prove that exclusion from the joint family became knoivti to the plambfl 
more than twelve years before the suit (7) To render property m the isoos 
of the members of a joint ILndu fanuly joint property, the considf^ratioa for 
its purchase must either have proceeded out of ancestral funds or have 
produced out of the joint property or by joint labour But neither of these 
alternatives is matter of legal presumption (8) 


(1) Maynes Hindu Law 6th Edition $ 
289 See ifc SS 290 291 from which 
thii jiaragraph i$ in part taken (1b 8th 
Ed The Same articles) See nlso Field 
Eiidence 6th Ed 314 As to sons suit 
to recover share of property sold see 5 Pal 
L 127 and separate property 20 

O C 398 

{‘’1 Seelkrsto Deb \ Bcerchander 12 
Moo I A S40 (1869) s c 3 B L. R 
(PC) 13 12 Suth (PC) 21 Nan 
guniy V Vengama 9 Moo I A 92 
(I86i) « c 1 Suth (P C). 40 

(3) Uhagtbhai v Tt karam 7 Bom L 
R 169 (1905) [The absence of any 
nucleu* of joint property is important in 
the) determination of the question whether 
the property gamed by each eo parcener 
was his self acquisition , for the mere fact 
that a family is joint does not raise the 
presumption of joint property m the 


absence of familv property] 

(4) Anandrao Ganpotrao v 

\/ad tavroo P C, II C. W N 
(1907) S C L J 338 , , 

(5) Ganpat Martian \ "‘“i 

Behara 18 C L J 548 (1913) pf^ 
Camduff J . 

(6) or I rm Das \ S/ia> m Saandun 
Moo I A 229 240 (1843) s J 
Suth (P C) 43 referred ‘o m 

Lat V Deb, Das 22 A 141 (18W. 

Uunthvatfi \ Gaureenalh 13 , ,» 

542 (18701 sc 15 \V R (P C) 1 
Bampers/iad Teuary v Sbeaeburn 
Moo I A 490 SOS (1866) ^ 

Ltidh a \ Prem], Tr%cumdas 13 » 
(1883) „ 

(7) Rama ^alh Chatleriee ' An 

Kamtnt 4 Cal L J 76 d A W 

(8) Hem Aflt/i Rat v Jaxln R° ^ 

(1907) 212 2 All L. J. 858 
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The difficulty arises from attempting to Uj dowm an abstract proposition 
of laM, which ^\^U govern every erase howe'ver different m its facts But it is 
impO'Sible to say generall} of any piece of propettj m the possession of any 
member of the fami!) that it is presumably joint estate Ml that is laid down 
bv the Bengal ca«es is that it is impossible to saj w hat the presumption is. 
Until It IS known what proposition the plaintiff and defendant respectively put 
forward The Judges saj tell us what \ our case is when we find how much 
of it IS admitted hj the otlier side we will then be able to say whether you aie 
rehe\ ed of the necessit) of proving am part of j our case and how much of it ’ (1) 
V plaintiff coming into Court to claim a shaie m property as being joint 
faiuiU jirojicrty muat la\ some foundation before he can succeed in his suit 
He starts with a presumption in his favour, but this presumption must be 
taken slong with other facts ami those facts may so far lemove the presump 
tinn arising from the ordinara condition of a Hindu famih as to throw back 
the lurden of proof on tbe other side (2) It has been 1 eld m some decisions 
that the rule that the possession of one of the joint owners is the possession 
of all will apply to this extent that, if one of them is found to he in possession 
of am property, the fanuh hemg presumed to I e joint m estate tht piesumption 
will be not that he was m possession of It as separate pro] ertt acquiTod by him, 
but as a member of the joint familj, but this has been contradicted in other 
rulings (3) Acain if the plaintiff s case is that the propertj was ancestral 
and tbe defendant admits that it was purchased xnth ms father s iiione> but 
alleges that the purch'ise uas made m nis own name and for his own exclusive 
benefit, the burden of proof would be on him (4) Simdailj, if the case is that 
the property is purcha«cd out of the proceeds of the family estate and it is 
admitted that there was family property of which the defendant wab manager, 
the on tt would be on the defendant to show that there was a separate acquisi 
tion (B) Tbe same presumption will applj where the propertj is acquired 
by a member of a joint fannlj and there is an admitted nucleus of family pro 
potty (6) ‘Where there was> no evidence that propertj was purchased with 
monel belonging to a son or that he had a separate fund, it was held bj the 
Pnvy Council that there was decisive presumption that it was not self ac- 
quired bj him (7) "W hereas m the case of a faimly gos erned bj the Daya'bhaga 


(1) Ma^nes Hindu Law 8tb Ed S 
291 Ram PersI ad Singh i Lakhpali Koer 
30 C 231 (1902) Canm Stngh r 
Bhag^ali Kofn 3 I A 234 (190’) 

(2) Bhohiiath \ Aioodhia 12 B I 
R 336 (1873) s c 20 Suth 65 Bodh 

» iaircf/i r/innJ^rr 12 B L It 
(P C) 317 (18/3) s c 19 Suth 356 
Thakurant "^ara human ^ Chalurbhti/ 
Aerojan 5<nrh 42 I A 192 (1915) 

(3) Tarrock Chunder \ Jageshir 

Cliundcr 11 B L R 193 s c 19 Suth 
178 (18/1) o\errulmg Shi i Colon \ 
Baron Sing IB L R (A C) 164 

(1868) sc 10 \V R 198 differed from 

in Bholanath v Ajoodha 12 B L R 
336 s c 2 Suth 65 and in Denonalh 

\ Harrinara .i 12 B L R 349 affirmed 
in C<?5ii d Chundcr v Doorga Persaud 14 
B L R 317 s e 22 Suth 248 Soshee 
Mohiii \ Aulhil 25 Suth 232 (1876) 

J cdatalli \ A7arajoiij 2 M 19 (1877), 
differed from m D^arka Prasad Raghubir 
\ Goodhan Dai 13 Bom L R. 133 

(1910) 

(4) Caf'cekristo Gasain \ Gangaperthad 


Cosatn 6 Mco I A S3 (1854) B iieiiur 
Loll \ Liehniessur Singh 6 I A 233 
(1879) sc S C L R 477 (1879) See 
also Beer Yorain v Teen Co ircc 1 W R, 
316 (1864) (Suit by member of joint 
family for share of joint property plaint 
statsrrg property pj be fotnt admrs^tjn br 
defendant that at one time it was joint 
held that onus was on the defendant to 
proic separation] 

(5) Lux moil Rou \ Miller Rax, 2 
Kn 60 5 tN R (P C ) 67 (1866) 
Pedru A iioni Mad Dee of 18S0 8, 
/anotee Dassce v Kisto Komol Marsh, 

1 (1859) 

(6) Prantrisfo \ Bhogen lee 20 Suth 

158 (1873) Moolji Lilla v Gokuldass 8 
B 154 (1883) Lakshman \ /annabat 6 
B 225 (1882) see Anandrao Cenfatrao 
\ I'asantrao Madhairao PC 11 C. W 
N 478 (1907) 5 C L J 338 Cankat 

Vara art V Bain aknnd Be) ara 18 C L.J-, 
548 (1913) 

(7) PorboH Daii > Ra/ah BeituniJm 
\o/h Dey PC 18 C. \\ A 428 (1913), 
19 C L J 129 
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there is no jointness in property hetween the father and the sons, if propert) m 
dispute IS acquired m the name of one of several brothers during the life time 
of their father and is in possession of that brother, the burden of proof m such 
a case rests upon the partj who asserts that the property m reahty belonged 
to the father (1) The wives and mothers of the members of a joint undivided 
Hindu family, so long as they continue to live in the family and are support“d 
out of its income, are just as much members of that family as their husbands 
and sons "WTien a Hindu husband and wife carrj on a trade together the 
property purchased with the profits of the trade is joint , but her interest on 
it IS her stridhanam (2) So far as the ordinary and usual course of things is 
concerned, tlie practice of making purchases in the names of female 

meiubers of joint imdivided Hindu families is just a-, much rife m this country 
as that of making such purchases in the naui^ of male members and the pre 
sumption against separate acquisition is no 'ess strong in the former ci’c than 
in the latter (3) But if it is neitlier proved nor admitted that the familv are 
living together or ha\c their entire ptoperts in common a plaintiff seeking 
to recover property as ancestral estate must prove the title set uji by him (4) 
And if it is denied that there ever had been anv family property or admitted 
that the defendant was not the person m possession of it the plaintiff would 
fail if he offered no evidence whatever A\ here a Hindu, who had a son and 
that son s son Imng wth him made a gift of his property in favour of that 
grandson and m the deed the property was described as self acquired and the 
deed was attested bv the son who was shown to have had knowledge of its 
contents it was held that these facts led to the inference that the property 
was self acqmrcd (5) 

In the undermentioned case it was laid down that a person suing for a share 
m joint family property must show, not onh that the property is joint family 
property but also that he has had possession of his share or received payments 
on account of it within twelve \ear< (6) And where the plaintiff admitted that 
certain properties were not acquired by the use of patrimonial funds, and the 
defendants had not acknowledged that such properties were acquired by any 
joint exertion of the plaintiff it was held that the mere circumetances of the 
parties having been united in food at the time of the acquisition raises no pre 
sumption 80 as to relie\e the plaintiff from the o»»4 of proving lus averment 
that he had a joint share and interest in the acquisition (7) Also where the 
whole property is self acquired the onun probandi ivill he on the person seek 
mg a share and alleging that the estate is joint (8) But where a member of a 
Hindu family sued for a division of the family estate and admitted m his plaint 
that he took possc^ssion of part of the family property and had foi sixteen 


(1) Saroda Prosad \ Mat ananda Roy 
31 C 448 (1904) The headnote of this 
case IS incorrect in stat ng that the 
presumpt on was held to be generally 
inappl cable to joint fani lies governed by 
the Dajabhaga In this case there was no 
joint ownersh p between father and sons 
as there m ght base been bet veen the sons 
themaelves on the death of their father 
and see kharsoi das Dharamsay v Canga 
bat (1908) 32 B 479 (different lands of 
joint family) 

(2) Mutfiii Ramkns/ina yaicieit > 
Afartn ulhu Coundan 38 M 1036 (19IS) 

(1) Chunder Nath v Kristo Kotiul 15 
W R 357 (1871) folloved in NiOitn 
Chunder v DhokI bala Dasi 10 C, 686 
(1884) V ante Betant p 684 Bias 
Kunuar v Desraj Ronjil Stngh P C. 37 


A 037 (19’5) 42 I A 202 

(4) Banio \ hast ee Ram 3 C 31» 
(1877) Obhoy Churn v Gobtnd Cl 

9 C ’37 (1882) Toolsey Das \ /’""'I' 
Tncundas 13 B 61 (1888) (Unless 

there is an admitted nucleus of 
property the o-xus of proof lies on the 
claimant ) 

(5) Ka!l ann Rand od \ B«oijiA9«r 
aanji (19081 32 B 512 

(6) Cossa n Dass v Sxroo hoomarec 

12 B L. R, 219 (1873) - 

(7) Kishoree Call v Chummun Loll » 

D R (1852) 111 see Shut / 

Baran xgh IBLR(AC) 
(1868) overruled by Tarak Ci under ^ 
Jogeshur Chnder 11 B L R I* _ 

(8) Soobhedur Dossce v Belara ue 
uan W R Sp No 57 (1862) 
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lived separate, it was held that the o«ws laj on him to prove that the circum- 
stances under ■which he hecanie ■posscsae«l oJ his portion oi the property 'were 
consistent -with his statement that the faimlj remained undivided (1) And 
where a rnemher ot a joint Hindu family left the family home and started a 
shop ivuth funds of lus ovi-n, admittedly non ancestral, it was held that any 
member of the fimilv claiming to have a share m the shop must show by clear 
endence that he was in some way associated with the buamess so as to be a 
partner (2) V property acquired "without the aid of joint funds or joint exer- 
tions maj become joint propertj by being thrown into the common stock , 
but those who allege this must prove it (3) In the case cited where a managmg 
member had kept one account of bis ancestral and self acquired property and 
had devoted the whole income to joint purposes and there evidence that be 
had regarded his self acqmred property as separate it was held that it had 
become joint (4) In the case cited it was held that the succession of a Mahom 
edan hemg an indindual succession there is no presumption m the case of 
a Mahoniedan such as exists in the case of a Hindu joint fainilv that property 
purchased in the name of a member of the familv was purchased out of joint 
undivided property . that pnmd /acie therefore property bought in the name 
of a deceased brother was bought with his money (5) 

k Hindu famili, admitted or shown to be joint, is presumed to continue Hindu 
m d state of union , and, therefore, where a plaintiff alleges that the property baw 
baa been divided and has by partition or otherwise become -cpaiate, the pre 
sumption being the other 'way, the onus is on him to prove it (6) But where 
there has actually been a partition, the burden of proiing a re union ’s on the 
person alleging it(7), and to establish it, it would be necessary to show not only 
that the parties already' divided, lived or traded together, but that they did it 
with the intention of altenng their status thereby Separate residence is not 
of itself conclusive, or even strong, evidence of partition 

In a case in the Pn\y Council where it was admitted that there had been 
a partition of another part of a joint estate, and there were separate cutties 
in the Ileveniie record in the names ol the members of the family as regards 


(1) Somangouda ^ BUarmangoud t 1 
Bom H C R 43 (1863) 4ce also cases 
pesi, svh voc ‘ Self acquisition and 
for a case m which a large number of 
authorities were reviewed the evidence 
being held to establish separation see Rani 
Pershad v Lakhpati Koer 30 C , 231 
(1902) , dist nguished in Canpat Morwart 
V Balmakxmd Behara, 18 C L J, 548 
(1913) 

(’) R>jbu Ram \ \fohan Lai 25 P R 
(1906) 

(3) Bbagjibai \ Tufcorjm 7 Bom L R, 
169 (1905) 

(4) AfunrAi Inder 5a/iai v Kumtar 
Shiam Bahadur. 17 C L J 299 (1913) 

(5) Muhammad IVali halm v ifuham 
mad Mohi ud dm 24 C \V N 321 

(6) Chcelha v hfiheen Lai, 11 Moo I 

A 380 (1867) Ram Chunder v Chunder 
Coomar, 13 Jfoo I A 198 (1869) Pran 
htshert Paul v ^fatltoaro Afehurt Pouf 10 
Moo I A 403 441 (1865). ha/ama 

Notchier v Ra/a of Shiiaganga 9 Moo 
I A S39, 543 (1863) . laxinian Row ▼ 
Muller Row S W R , 67 , s c , 2 Knapp’s 
Rep 60 P C. [The onuj of proof 
IS on the rart> seeding to except any 


pfopert> from the general rule of partition 
accord ng to Hindu Law) Btfrtt»i5ftur 
Sircar v Soorodhum Dajsee 3 W R 21 
(1865) Bhugobutfy Misrain y Domnn 
Mwer, 24 W R, 365 Ammt Nath v 
Court Nat\ 6 B L R, 232 (1870), 
Bisjunblur Sircar v Sooroodhuny Dassee, 
3 \V R 31 (1865) 3/111. Mohim v 

SodamoHce Dabee 3 W R, 31 (1865), 
Cooroo Pershad v Kele Pershad 5 \V R , 
121 (1866) Trcelochun Roy v Rajkishen 
Roy S W R 214 (1866) , 3 B L R 
(P C), 41 PrtJ Koerx v Mahadeo Per- 
shad 21 J A 134 (1894), sc 22 C . 
85 Ram Cliilain v Rom Behan, 18 A, 
90 91 (1895) As Id proof of reunion, 
see 5 Pat L W , 127 

(8) Prankishen v Molhooramobun 10 
Moo I A 403 (1865), s c. 4 Snth. 
(P C), II Copal V Aonarjm, 7 Suth, 
35 (1867) Ram Hart v Triktram. 7 B 
L R., 336 (1871) s c. IS Suth 42; 
3'en^ata Gcpala v Lakshmi Venhama, 3 B 
I* R (P t), 41 (1869) Balkrishen Das 
V Ram Norain, 7 C \V N. 578 (1903) 

(8) Ranganalha Rao v Narayanasamt 
Naieier (1908), 31 M, 482 
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specified area«, and the members did not gi\e evidence to show how thc'e facts 
were consistent with jointness, it was held tliat the onus had been on them 
to prove this and that, in default of such pwiof the facts were onli con«i tent 
with jomtness (1) 

Smularlj after a general reparation j- ^ J * f * • ' 

one of revetal brothers come® into Court 
propert} onginallj ]oint continues to reni ^ 

him (2) But one meraher cm rever his share* without affecting the jomtne'S 
of the others (3) Any member is entitled to require partition which does not 
give him a title hut enables him to demand whit is alreadi lus owm though 
undinded ^\n unequivocal intention to separate eiunced by a declaration 
or hi conduct amounta to a valid reparation whether the co sharers cancur 
or not (4) MTiere the plaintiffs by their oirn endence destrojed the pre ump- 
tion that the family was, a* 
was held to lie upon the 
would entitle them to the 
adrmtted that there had he 

bad fallen to the defendant, but alleged that the partition wa- onh a teiiii-o- 
rau one and that it had tome to an end, it was held that tbu o«u« lav on the 
plaintiff to prove his plea (6) A fortton, where there have been admitted “^h 
acquisitions and an actual partition, if one of the members sued •'ub'cquently 
for a share of the property left in the hands of one of the members as lus «clf 
acquired propert), alleging that it was rcal’y joint property, or if a member 
of the famili admitted a partition among some of the members, but a^'crted 
that the others had remained undivided, the ohms would he upon him to n-»le 
out such a ca«c (7) Where, though there had been a partition, there wa» no 
evidence to «how that a certain parage had been allotted to either partv 
esclusivel), it was held that there was a rebuttable presumption that the 
passage remained joint (8) In the ta«e cited, the Pni’) Council held that 
though a Hindu father may m certain cav« bind his nunot 'ons by a partit on, 

It may be impeached as made without consideration if br it a «hare is ifisen 
to a stranger, unle-^ such gift can be proa ed to be a f/ona fde con proini'C of 
a claim, and that a gift to a son invalidl) adopted is made to a stranger (9) 

A decree for partition made in a «uit instituted ba a member of a joint fanul) 

IS rc3 judicata between all members who were parties to the •'uit (10) 


(1) Ram Snigh ^ l/uJf Tiirsa Kunuar 

P C. 17 C. W N, 10S3 (1913) 18 a 

L 3 234 f *■ Aciir Ali J 

(2) Ram Gebind ^ Hosetn Alt 7 W R 
90 (1897) 

(3) Girja Bat > Sadashi Dknitjtrai 
P C. 43 C. 1031 (1916), 43 I A, 131, 
(see for thjs point Mr Justice Amir Ab s 
judRinent) 

(4) Aff* ol \a'airt > Prabhii Lai 44 1 
A, 159 (1917) haroitt Prasad s Sarytam 
Stngh. 44 I A. 163 (1917) 

(5) Ram Chulam ^ Rant Bfhari IS A 
90 (1895) 

(6) Obhoi Churn ^ Hun \ath S C 
72 (1831) . sc 10 C L. R.. 81. «e« 
/fnjoy Va.fc % Mohobaintssa Bibte, 20 C., 
285 

(7) Badu! Stngh t ChultcrJhorff Stngh, 
9 Suth 558 (1868) , Banoo v Kashte 
Ram 3 C 315 (1877) Radha Chum t 
Krtfa Sindhu S C. 474 (1879), Obhoj 
Chum \ Cchtnd ChuitJer 9 O, 237 
(1832) Bata Krishna v Chtntoman, 12 


C 262 (188}). Vtendra K'aratn \ Ceft* 
\’ath 9 C 817 (1883) In the two hnw 
cases >t was held that ihe mete tact tW 
one member of the family had separated 
from the i^mt stock raised no presunptiM 
that the other members had separattd 
infer se, di'senting from Radha Chum v 
Krtfa Strdhu 5 C. 4-4 (1879) Jlawes 
Hindu Law 6th Ed 5 291 See convene 
case Knstnapfa Chetty v Ramasvontj 
/,cr 8 Vlad H C, 25 (1875) 

(8> Kalhttbhat Dhtrojram \ Bs 
gavrt 36 B, 379 (1912) 

(9) Ramkishore Kcdamolh \ A nan 
Romraehfal. P C. 40 C. 966 (1913), 40 
I A.. 213 -ee fla/tuAe" Das s Aa-” 

KaratnSahu P C 30 C.. 738 (1903) . 30 
I A, 139 Anandrao Gant-atrao r I 

rao \Taihavrao P C 11 C. V\ A • 
(1907). a C. L. J. 333, Canfat 
\ Baimahtird Behera 18 C. L J» * 


( 1913 ) 

(10) Kaltnt Konta Lahin y Santsniaji 
Debya 41 I A . 247 (1914) 
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The general presumption being that, Mheic there is admitted to be some Hindu 
joint propertj, all the family property is joint, the onus lies on the member Law: Self- 
■of the family claiming property as self acquired to prove it (1) If one of the acquisition, 
members of the familj is found in possession of anv property/ tlie presumption 
■would be, >iol that he was in posse3«ion of it as teparate property acquired by 
him, but as a member of the joint family (2) On the other hand, if the pro- 
pertj IS admitted to be ongmallj self acquired, but stated to have been thrown 
into the common stock, this would be a very good case, if made out , but the 
•onus of pro%ing it n ould be lieavilj on the person asserting it (3) In a 
caoefl) for partition of property alleged to be the property of a joint Hindu 
familj of which the plamtifi was a member it was held that, as the defendants 
set up their separate acquisition m a suit for the partition of a joint family 
which admittedly was possessed as such, of “onie property, the presumption 
was that the wliole of the property of each individual belonged to the coniiuon 
stock and the bu^eu of proving separate «elf acquisition lay on the jjcrson 
asserting it t) ante, “ Joint properhj ' 

"Where alter the death of a Hindu wi'ow, the plaintiff claimed as tne Hindu 
Tever'ionarj heir of her husband, certain properties, some of which were 
mhented from her husband and some acquired bj her after her husband s ° ^ 
death , held that there was no presumption that propertj acquired bj a Hindu 
widow after her husband s death forms jiart of his estate, and that the nlaintiff 
must start his ca«e with proofs sufficient to «hift the onus, proof at least of 
facts from which an inference can be drawn (5) The proposition that when a 
widow IS found in possession of propertj o! the acquisition of wliicli no account 
Is given and it is shown that her husband (bed possessed of considerable 
piopcrti , then there is a presumption of law that the property found in the 


(1) ) aniimulii I enkaiumah v Booeint 
i'tnkvndofC 13 Moo I A 333 (1870) 
Ramftnhid Tetiary v Slieochurn Das 
10 Moo I A 490 (1866) Latla Beharee 

V Lalla MoJho 6 W R 69 (1860) Shsa 
Rutiun \ Geur Beharee 7 W R 449 
(1867) Rodha Runen v Phoal Kumaree 
10 \V R 28 (1868) iVt/ > ohv Bftoojo ^ 
Goti^o iVoram 1 W R 334 (1865) 
Umbica Cniirn v Phugobittli Churn 3 W 
R 173 (1865) (Suit for share in joint 
family property denial that property was 
joint within period of limitation and alle 
gallon of separation Held plaintiff must 
show joint enjojment within the period 
of limitation which having been done it 
lay on defendants to pro\e the alleged 
separation ) Bif'O PersUad v Kena Dayec 
5 W R (1865) Shuscc Mohun v 
,4uit/.i/ 25 W R 232 (1876) I edavalU 

V Aamjana 2 M 1 (1877) Chand Huree 

V Rajah ^orendra 19 W R 231 (1873) 

hfooljt /i/a V Cokuldas Vtilla 8 B 154 
(1885) ,4nii»itfo \lohun v Lamb 1 Marsh 
169 (1862) S>dapa \ Pancakccti, Morns 
100 Hail Singh \ Dabee Singh 2 N \V 
P 308 (1870) /ai/aaijionry Dassee v 
GaiigadAiir S’eaf 1 Bouln 600 (1856), 
Batnee Singh v Dhurih Singh, Agra H C, 
162 (1866) Rund Ram \ Cliootao 1 
Agra H C 255 (1866) A’lirjing Das \ 
\arain Das 13 N 1\ P 217 (1871) 

Debee 5uWiai v Sheo Dass 1 Agra P C, 
J85 (1866) [Admission of property 


being joint ancestral throws the burden 
of proving exclusive and adverse possession 
beyond limitation on the sharer refusing 
to admit other heirs Cofeekristo Gossatn 
\ Oungafiersaud Gassaiii 6 Moo I A , 53 
(1854) Chand Ituree v Rajak Aorendro 

19 W R 211 (1873) A7i(renof/» Dass v 
Coda Kolua 20 W R 342 (1873) [Suit 
for possession of land under a poitah 
issjed by eldest member of joint Hindu 
fimih onK* of proving eldest brothers 
right to give such title is on tl e plaintiff ] 
\tikhHnLall\ Ram Lall 3C W N 134 
(1898) [Presumption that business was 
staMcd with funds of joint family rebutted J 
In I inaiak Nurstngh \ Dailo Goiind 25 
B 367 (1900) in which the defen iint 
pleaded self acquisition and limitation it 
was held under the circumstances of the 
case that the onus lay on the plaintiffs See 

20 C 398 

(2) Tarak Chunder \ Jogishiir Chun 
del 11 B L R 193 (1893) differs from 
Bholanath s Ajoodhia 12 D L I\ 336 
(IS'3) s c 20 Suth 248 

(3) Maynes Hindu Law I 291 6ih Ld 
Iftinshi Inder Sahai v Kun’iar Sliiain 
Bahadur. 17 C L J 299 (1913) 

(3) Aanftio Lai \ Debi Das 23 A, 141 
(1899) 

(s) Dakhina AaJi \ Jagadeshrtar 
Bha/lacharji 2 C W N 197 (1897) As 
to onus on person setting up Stridhaa, 
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^vldow’s posse'^sion was t « *i i f » i i i t , ^ ^ 

of the Pnvy Council, ii 
property through some ^ 

that person, a rule which is as equally applicable to movable as to immovable 
property (1 j 4 person claiming under a deed of gift from a Hindu mdow, 
which recites that the property to be conveyed was &trtdhan, must prove this 
in order to suc< ’ ' ’ o • • ^ i , , 

property from 
must prove it < 

Hindu woman 

her brother m ^ 

niamage i%as celebrated (4) 

Law If a ILndu widow mortgages or alienates propertj which m the ordinary 

io\v course would descend to reversionatj heirs on her death, or escheat to the 
Crown, the onus is upon those who derive their title from her to show that such 
ahenation or mortgage was made with the consent of the immediate heirs(5), 
or for a purpose for whitli a Hindu widow is by Hindu law competent to charge 
the estat(,(6), and as between the widow and the person deahng with her, the 
transaction must be absolutely free from fraud and must be shown to have 
been entered into after the fullest explanation to her of its nature and conse 
qucnccs (7) In a Tull Bench decision of the Calcutta High Court it was said 


(11 Dettan Run v Indarfal Sinffh, 4 
C W N I (1899) 

(2) ChuMder \tonee \ do^Utiun 5trf<jr 
1 W R 107 (1864) [Referred to in 
Dakhtna Kali v Jagadeshwar BItaltachar 
;t 2 C W N 199 (1897)) Dusessur 
Chuckerbutty v Rain Joy 2 W R 326 
(1865) 

(3) Brajoiiiohiiii Myltec v Radha Koo 
marec W R 60 (1864) 

(4» Mahendra Natf Matty \ Ciru 
Chandra Matty 19 C W N 1287 (19IS) 
and see MutUn Ramaknshna Naieken v 
hfartmttthu Goundan 38 M 1036 (1915) 
Kenakainmal v Anaiitluiinatielhi Ammal, 
37 M 293 (1914) Marya Ptllat v 
bagyothochi 2 M W N 168 (19JJ) Bat 
Raman v Jag/ivandas hashidas 41 B 
618 (1917) 

(5) Cht ndcr \Ionee \ Joykisten Sir 
ear I W R 107 (1864) Such consent 
IS only a fictor in the proof of legal 
necessity Moti Raijt > Loldas Jabhat 
41 B 93 (1917) See same case for 
rexetsioners consent to acceleraf/OD of 
their interests and Khauant Singh v Chef 
Ram 39 A 1 (1917) and Behart Lai v 
Mad/io Lai P C 19 I A 30 (1891) 
Contra as to effect of consent bfobokuhore 
Sarma Roy v Han Nath 10 C 1102 
(1884) but see Dehi Prosad Chondry v 
Gholap BagI F B , 40 C 721 (1913) 

17 C L J, 449 As to coropronKse of 
litigation by Hindu Widow, see 47 I C 
697 

(6) Maynes I{‘"du Law 8th Ed 8S 
639 640 Danga Chandra Dhur Bttttat v 
Jagat Kishore P C . 44 C 186 (1917). 
Moheshtiar Baksh v Raian Singh, 23 I 
A, 57 (1896) Cavaly Venkata V Collec- 


tor of Metiilifalam 11 Moo I A, 61? 
(1*167) 10 W R (P C) 47, and Col 

lector of v Cataly Venkata 

8 Moo I A 500 (1861) 2 W R (P W, 
6! Raj Liikee v Cocoot Chunder,li ^foo. 

1 A 209 (1869) sc 3 B L R (P 
C) 57, 12 Suih (P C) 47. KaU Coo- 
mar ^ Rom Dan W R 1S3 (1864) 
Bitsoiiaih Roy \ Loll Bahadoor 1 W R. 
247 (1864) Ram Dhone v Ithanee Ddiee 

2 W R 173 (1865) Dkondo Ramchandra 

\ Balkishna Cotmd 8 B 190 (1883), 
La^suian BhauKhokar v Radhaba II " 
609 (1887) Rangilblai Kalyandas v 

riejoi 11 E 666 (1887) '(»« 

med Sbiinisool v SlieKitkram 22 W X. 
409. Rbo Knrun v Fyas Alee 10 B U 
R 112 (1871) s c 14 Moo I A 
(There is no doubt that those who 
security from a person having only a 

ed power to grant it are bound to show 
pnwa facie at any rate that the monW 
was raised for a legitinate purpose! 
Afohtma Chiindir v Ram Kishort, 1' 

L R. 142 (1825) The estate of » 

Hindu family in which after the de»f“ ° 
the father and his widow a daughter be 
an interest for life comprised a 
trade carried on by a manager “ 
account. Held that the restriction upo 
her power to alienate remained 
(notwithstanding the trade) without bei « 
relaared on that account It J» .. 

plaintiff to state and prote all that 
gue validity to the charge Sham San 
V Achhan Kuar. 21 A. 71 (1898) 

(7) Mahomed Athmf ' 

Dasee 19 W R. 426 (1873) 
alienation by a Hindu widow of a ^ 
of her estate in order to enable he 
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that to uphold such an alieuation it niUat be shown either that tlierc was legal 
neces'itv or that after reasonable enqum there was honest belief m such 
necessit) or that there wovs such consent ot the next heirs as would serve a 
presumption of legal iiectssitv oi of reasonable enquiry and honest belief ton- 
cermug it or lastU, that there was a consent of the next heirs which involved 
an entire relinquishment of her interest and an acceleration of theirs (1) And 
111 A case m the Prin Council it was said that it is the practice of the Privy 
Council to attach great weiglit to the sanction of the expectant icversioners 
as affording e\ndeni‘‘ that the alienation was lawful and valid (2) But there 
inu't be positi%e eMdcnce of such consent and that it was made wnth full know 
ledge (3) \n alienation wathout such consent is voidable but not void, thus 
till it IS avoided the alienee can recover the estate from a stranger{4), and the 
reversioners can make it valid bj ratifying it (5) The right to bring a suit 
to set aside an alienation belongs, as a rule, to the nearest reversioner, unless 
he has precluded lum«clf, as bv collusion (6) The Bombaj and Allahabad High 
Courts have held that the consent of the rcvetsionets can only validate aliena- 
tions to others when made for a consideration, since its value depends on the 
inference of legal nectssitv, and so lannot vabdatc gift (7) And the Calcutta 
High Court has held that it cannot validate a bequest, for the widow’s Will 
would not operate till her interest had ceased (8) The consent of the next 
revet'iuners at the time oI the alienation will conclude another person not a 

O to it who is the actual reversioner upon the death of the widow Ordi- 
tf the consent of tlic whole body of persons constituting the next reversion 
should be obtained, but there niav be cases in winch special circumstances 
may render the strict enforcement of that rule impossible (D) Acts of abcnation 
bj a Hindu widow for pious and rebmous purposes calculated to promote the 
spintual welfare of her deceased hu^nd are no doubt valid(lO) nut acts o! 
alienation for her own spiritual welfare, or that of person* other than the 
deceased owner, wnll be voidable (11) A daughter who takes her father’s pro- 
pertj on the death of the widow, in default of a son, takes the inheritance with 
a quabfied power as • ' ' * ' ’ * ’ s in no better 

situation than, the vv of her father 

succeeds as his heir ^ baser from a 

Hindu widow is however, not bound to seo to the application of the money 
It IS sufficient if he satisfied himself as to the necessity for the loan ; but he 
does not necessarily lo»e his nghts, if upon 6ono fide inquiry be has been deceived 


riake a pilgrimage to Gya to perform her 
husband s tradh was held good and proper ] 
Bl'og ml Dial 5ingA v Dfbi Dojal Sahu 
(1908), 35 C •120 

(1) Pcbi Prasad Chotidry \ Calap 
Bhagal F B 40 C, 721 (1913), 17 C 
L J , 499 Bagranjx Singh \ Manikarmka 
Baksh. 35 I A, 1 (1907) 

(2) Dejoi Copal itukerjee v Gtnndra 
^ath P C, 41 C, 793 

(3) Hari Kishore Bhagal ' Kashi Per 
shad PC 42 C. 876 (1915), 42 I A, 
64 

(4) Droiiortrfart Pershad v Udit Karam 
Singh 18 C W N. 940 (1914) 

(5) Modliu Sudan Singh \ Roole P 
C. 25 C. 1 (1908), Bijoy Copal v 
Nriffttia Wa/itrlu DeU PC 34 C . 329 
(1907) 

(6) Ram Anund Kacr v Cotirf of 
Hards, 8 1 A, 14 (1830), Jhandu v 
Tarxf, P C. 37 A. 45 (1914) 

(c) Kha'choni Stnpa \ Chief Ram, 39 


A I (1917) Afoti Rai;i \ Laldas Jtbhn, 
41 B I (1917) 

(XI Durga Sundan v Ram Ktshna 
Poddar, IS C L J , 162 (1914) 

(9) Bagranii Smgh v iTanikamika 
Baksh Siagh. P C (1907). Times L R. 
t 24 p 46 Sec Debi Prasad Chowdry 
% ColaP Bkagat, F B. 40 C, 721 (1913) 
(Such consent throws on actual reversion- 
er the onus of disproMng the inference] 

(10) Puran Da\ v Jax A'arjm 4 A , 
483 (1882) 

(11) Deo Proshad \ Lutoo Roi 30 W 
R. 120 (1873) (void, see post) 

(12) Ram Copal \ Buldeb Bose VV R., 
385 (1864). Rain Pershad v Kajbungsh 
Koeer, 9 W R., 501 (1868). Anar Kalh 
X Aehhan K*ar, 14 A. 420 (1892) [It 
must he at least shown that the grantee 
was led, on reasonable grounds, to believe 
that there was i lecil necessity for the 
alien-ition ] 


45 



704 


BUSDEir OF PROOF 


[ss. lOl-lOi. 


■widow’s posse'^sioti was onginally that of htr husband, is according to a decision 
of the Privy Council, inconsistent with the general rule that he who claina 
property through some person must show the property to have been vested u 
that person, a rule whicli is as equally applicable to movable as to unmoTahle 
property (1 ) A person clainm^ under a deed of gift from a Hindu widow, 
which recites that the property to be conveyed was blndJian, must pro^e this 
in order to succeed in hi ' ^ <h . . , 

propert} from liability f 
must prove it (3) The 

Hindu noman governed by Davabhaga Lan her ajmtaJa s’ridhan devolves on 
her brother in preference to her husband irresoectii t of the form in which hpr 
marriage was celebrated (4) 

Law If a Hindu widow mortgages or alienates property which m the ordmiiy 

tovv would descend to reversionary heirs on her death, or escheat to the 

Crown, the on us is upon those \i ho derive their title from her to show that such 
ahenation or mortgage was made with the consent of the immediate he!rs(5), 
or for a purpose for which a Hindu widow is by’ Hindu law competent to charge 
the estatefe) and as between the widow and the peison deabng ivith her, the 
transaction must be absolutely free from fraud and must be bhown to hare 
been entered into after the fullest explanation to her of its nature and conse 
quencos (7) In a Full Bench decision of the Calcutta High Court it was sad 
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R U2 (1871) s c U Moo I A U® 
(There « no doubt that those who 
securit> from a person hiving only a 
ed power to grant it are bound to » * 
Pnma facie at any rate that the wor r 
■was raised for a legitinate pur^s^ 
Makima Cliiinder v Ram Kiskere lo 
L R 142 (1875) The estate of * 

Hindu family in which after the 
the father and his ■widow a daughter 6 
an interest for life comprised a j-, 
trade carried on by a manager on 
account Held that the restriction 
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(notwithstanding the trade) without 
relaxed on that account It '» U 
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V Aelihan Kuar, 21 A, 71 (1898) 
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D«ee 19 W R. 42S 2' 

alienation by a Hindu widow of a ^ 
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that to uphold such au alieuation it must be shown either that tliere was legal 
neCLSsvtj or that after reasonable enquiry there was honest belief in such 
ncces'-ity or that there was such consent of the next heirs as would serve a 
preauiiiption of legal nectssiti oi of reasonable enquiry and honest belief ton 
cerning it or lastly, that there was a ranseut of the next heirs which involved 
an entire relinquishment of her interest and an acceleration of theirs (1) And 
in a ca e in the Prit^ Council it was said that it is the practice of the Pri\y 
Council to attach great weight to the sanction of the expectant leversioners 
as affording tvidencf* that the alienation was lawful and vahd (2) But there 
must be positive evidence of such consent and that it was made with full know 
ledge (3) 4n alienation without such consent is voidable but not void, thus 
till it IS avoided the ahenee can recover the estate from a stranger(4), and the 
ret er-'icncrs can make it valid by ratifying it (5) The right to bring a suit 
to ®et aside an alienation belongs, as a rule, to the nearest reversioner unless 
he has piecluded himself as bv collusion (6) The Bombay and Allahabad High 
Courts ha\e held that the consent of the reversioners can only validate ahena 
tions to others when made for a consideration, since its value depends on the 
inference of legal necessity, and so cannot \ahdate gift (7) And the Calcutta 
High Court has held that it cannot validate a bequest for the widow’s Will 
would not operate till her interest had ceased (8) The consent of the next 
reversioners at the time of the ahenation will conclude another person not a 
party to it who is the actual reversioner upon the death of the widow Ordi 
natilv the consent of tlic whole body of persons constituting the in-xt reversion 
should be obtained hut there may be cases in which special circumstances 
may render the strict enforcement of that rule impossible (9) Acts of ahenation 
by a Hindu widow for pious and rehcious purposes calculated to promote the 
spintiicl welfare oi her deceased hu^and ate no doubt valid(lO) but acts of 
alienation for her own spintual welfare or that of persons other than the 
deceased owner, will be voidable (11) A daughter who takes her father’s pro 
petty on the death of the widow, m default of a son, takes tlie inheritance with 
a quahfied power as regards alienation in respect of which she is m no better 
situation than the mdow On the death of the daughter, the heir of her father 
succeeds as his heir not as her heir (12) The lender to, or purchaser from a 
Hindu widow is however not bound to sec to the application of the money 
It IS sufficient if he satisfied himself as to the necessity for the loan , but he 
does not necessarily lo»e his rights, if upon 6ono/afe inquiry he has been deceived 
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as to the existence of the necessity which he had reasonable gruimds for sup 
posing to exist (1) But a recital m a bond given for money borrowed bv a 
Hindu widow is not suf&cient evidence of the fact in a suit against the hem 
or in a smt to charge the estate(2) , neither is a recital in a deed of sale, as a 
rule, sufficient evidence of the existence of the necessity (3) In a case where 

^ i., u i, .. 


Hindu Law 

Alienation 
b) a 

manager 
OP guardian 


{defendant) to show that the plaintiff had derived any benefit from the money 
It was sufficient for the plaintiff to prove her title (4) Where a \oluntary 
transfer by a Hindu widow is alleged, the burden of proving that it mss a free 
gift, made wth knowledge by her of her rights, is on the donee (6) In the 
case of alienation by one of two widows the burden of proof was held to be 
on the plaintiff to prove that the other widoiv did not consent to the sale (6) 
The consent of the daughter to the alienation of immovable property by the 
widow does not raise a presumption of law that the purpose for which it was 
made was proper nor is it any evidence of the propriety of the transaction (7) 
But con«ent of some only of reversioners may be evidence of the propriety 
of the transfer Where in a amt by reversioners the consent raises no presump 
tion that the sale was necessary or proper, the o/ms of validatmg the sale bes 
on the defendant (8) 

Where a guardian of a Hmdu mmor (who is often the widow mother) 
alienates or charges the estate or any portion of it, the on\i$ is on the niortgaKS 
or person relying on the charge to show that there was a necessity therefor, 

’ ' ' * w *1. * it usaction ^ss for 

’ ‘ , r onlv the fither 

in elder bro‘her 

or a direct ancestor) is entitled to be a natural guardian , but ahenations, by 
a de facto guardian, even when made without necessity, need not necessarily 
be set aside, if shown to be for the benefit of the estate (10) A maternal guardiaa 
has not, as such, any power to affect the estate of the ward By adinissioa- o* 
previous transaction (11) “The TOwet of the managerforan infant heir to 
charge the estate, is a limited and qualified power , it can only be esercinw 
in a case of need or for the benefit of the estate But where the charge is oa* 
that a prudent owner would make m order to benefit the estate, tlie oonapt 
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lender is not affected bj the precedent nnsmanagement of the estate The 
actual pressure on the estate the danger to be averted or the benefit to be 
conferred upon it in the particular instance is the thing to be regarded The 
lender is bound to enquire into the necessities for the loan and to satisfy himself 
as well as he can with reference to ♦he parties with whom he is dealing that 
the manager is acting in the particular instance for the benefit of the estates 
If he does so enquire and act honestly, the real existence of an alleged sufficient 
and reasonably credited necessity is not a condition precedent to the validity of 
’ 1 ’ 1 ’to the applica 

1 from any mis 
^ _ ake advantage 

of his own wrong to support a charge in hi« own favour against the heir 
grounded on a necessit\ which his wrong has helped to cause Where 
It is not shown that the lender has acted maid fide he will not be affected, 
ahho igh it be shown that with better management the estate might have been 
kept free from debt ‘ Money to be secured on an estate being obtainable on 
easier terms than a loan which rests on mere personal security, the mere 
creation of a cliarge seeunng a proper debt is not to be viewed as mismanage 
ment The jiurposes for whicli a loan is wanted are often future as respect 
the d'^tual appUcation and a lender tan rarely have, unless he enters on the 
management the means of controlhng and ngbtly directing the actual apphea 
tion and a hona fide creditor, who has acted honestly and with due caution 
ought not to suffer should it turn out that he has himself been deceived ’ 4. 

lender of money may reasonably be exacted to prove the circumstances connec 
ted with ins oivn particular loan, nut cannot reasonably be expected to 
know OP to come prepared with proof of the antecedent economy and good 
conduct of the owner of an ancestral estate 

If therefore the lender proves the circumstances of his own partioulai 

and proper enqiury 
the transaction was 
ifficiently discharged 
^ lie to lay down any 

general and indexible rule as to the person on whom should be placed the 
burden of ptovmg that any particular alienation was bond fide The presump- 
tion, proper to be made, will vary wth circumstances, and it must be regulated 
by and is dependent upon them In Malabar law there s no presumption 
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purchase money applied to minor s beneSt 
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as to the existence of the necessity which he had reasonable grounds for bop 
posing to exist (1) But a recital in a bond given for money borrowed bv s 
Hindu uidow is not sufficient evidence of the fact m a suit against the bein 
or in a suit to charge the e3tate(2) , neither is a recital in a deed of sale as a 
rule, sufficient evidence of the existence of the necessity (3) In a case wlew 
a Hindu widow sued to recover a share of property alleged to have bi.ea inhented 
from her husband and mortgaged by her husband’s brother and sold under 
a decree obtained on the mortgage it was held that the onus ivas on the brother 
(defendantl to show that the plaintiff had derived any benefit from the money 
It was sufficient for the plaintiff to prove her title (4) IVliere a voluntary 
transfer by a Hindu widow is alleged, the burden of proving that it was a free 
gift, made intb knowledge by her of her nghts, is on the donee (o) In the 
case of abenation by one of two widows the burden of proof was held to be 
on the plaintiff to prove that the other widow did not consent to the sale (6) 
The consent of the daughter to the abenation of immovable property by the 
widow does not raise a presumption of law that the purpose for which it m 
made was proper not is it any evidence of the propriety of the transaction (!) 
But consent of some only of tevcrsioneis may be evidence of the propnety 
of the transfer AVhere m a emt by reversioners the consent raises no presump- 
tion that the sale was necessary or proper, the onus of validating the sale hes 
on the defendant (8) 

Hindu Law Where a guardian ot a Hindu minor (who is often the widow nMtlijri 
Alienation abenates ot charges the estate or any portion of it, the onus is on the ffiortg*^ 
b' a or person lelying on the charge to show that there was a necessity therwi 

manager or at least that he had good ground for suppo^mg that the transaction m 
or guardian benefit of the estate of the minor (9) Under the Hindu, Law onlv the 

or mother of a minor (with a possible exception in favour of an elder bro M 
or a direct ancestor) is entitled to be a natural guardian , but ahenations V 
a de facio guardian, even when made without necessity, need not 
be set aside if shown to be for the benefit of the estate (10) A maternal gusxili 
has not, as such, any power to affect the estate of the ward By 
previous transaction (11) “The power of the manager for an in^t , 
charge the estate, is a limited and qualified power , it can only bo 
in a case of need or for the benefit of the estate But where the 
that a prudent owner would make in order to benefit the estate, the bon ]> 
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lender 1“? not affected b) the precedent misnunagement of the estate The 
actual pressure on the estate, the danger to be averted or the benefit to be 
conferred upon it in the particular instance, is the thing to bo regarded Tlie 
lender is bound to enquire into the necessities for the loan and to satisfy luiaself 
as ivell as he can with reference to ♦be parties with whom he is dealing that 
the manager is acting in the particular instance for the benefit of the estates 
If he does so enquire and act honestly, the real existence of an alleged sufficient 
and reasonablv credited necessity is not a condition precedent to the validity of 
• * ^ ^ ^ . to the applica 

1 from any rais 
*ake advantage 

of his owni wrong to support a charge in lu« own favour against the heir 
grounded on a neces«iti whicli his wrong has helped to cause Mhete 
It IS not shown that the lender has arted maid fide, be will not bi affected, 
although it be shown that with better roanagcnient the estate might have been 
kept free from debt “ Sloney to be secured on an estate being obtainable on 
easier terms tlian a loan which rests on mere personal security, the mete 
creation of a charge securing a proper debt is not to be viewed as mismanage 
iiient The purposes for whicli a loan is wanted are often future as respect 
the A^'tual apphtation, and a lender tan rarely have, imless he enters on the 
management, the means of controlling and rightly directing the actual applica- 
tion and a bond fde creditor, who has acted honestly and with due caution, 
ought not to suffer, should it turn out that he has himself been deceived ” A. 
lender of mone} may reasonably be expected to prove the circumstances connec 
ted with las ovm particular loan, but cannot reasonably be expected to 
know or to come prepared with proof of the antecedent economy and good 
conduct of the owner of an ancestm estate 

If, therefore, the lender proves the circmnstances of his own particular 
' ’ ' ’ ... . . proper enquire 

the transaction was 
ifficiently discharged 

the burden cast upon him Beyond this it is not possible to lay down any 
general and inflexible rule as to the person on whom should be placed the 
burden of proving that any particular alienation was bond fide The presump- 
tion, proper to be made, will vary with circumstances, and it must be regulated 
by and is dependent upon them In Malabar law there .3 no presumption 
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that e\er} debt contracted b\ a hiriiaian of a taiuad is for the uses of the 
lantad and chargeable on the tamad estate It is for the creditor to show 
that the larimt'an had authonty from the tariiad to contract the debt(l) 

In the undermentioned case(2) the estate of a Hindu family, m which, after 
the death of the father and his widow, a daughter held an interest for hfe, com 
prised a famih trade, earned on by a manager on her account It was held 
that the case of a widow or daughter under such circumstances differs from 
that of the manager oi head of an undisnded f ’ ’ * ' 

trade (d) It i-. for the plaintiff to state and 
the charge Tlie principles laid down m i 

apply to the alienation of property by the de failo manager of a Hindu endow 
meut (4) III a suit for possession of land m snrtue of a pottah issued bj the 
oldest lueinbera of a joint Hindu family where tlie other members dispute the 
claim on tbc ground that the lessor, as one of a joint family, could not gi'e 
title to the wlioU of the land, the onus of proving the clde'st brother s right to 
give such title is on the plaintiff (5) 

Property devoted to religious pur(>oses is as a rule, inalienable, but it u 
competent for the schatt of property dedicated to the worship of an idol in his 
capacitj as srhad and manager of the estate to incur debts and borrow money 
for the benefit of the estate, as for the proper expenses of keeping up the religious 
HOi'<hjp, repairing the temples or other possessions of the idol, defending hostili 
litigious attacks and other hke objects The power to incur sucli debts oust 
be rrea^ured b> the existing necvssity for incurtmc them(6), for no definition 
of benefit of tbt estate appbcablc to all cases tan bo given (7) Tbc authonty 
of the of an idol’s estate m tbs respect analogous to that of the manager 
of an infant heir, defined m the case of Hunoonian Prrshad ^ Utmra) Km 
xtaree (8) But he has no power of alienation in the general character of hu 
rights, and so section 31 clause 2 of the Land Acquisition Act is applicable to 
him (9) When there is no deed of endowment forthcoming, the rules necessary to 


(1) Kutii Mannadf^ar v Payanu Mu 
llan 3 M 28S (1881) As to the cm 
dence required tvhere there has been a 
loan for family purposes see Krtshna v 
Pasudev 21 B 808 (1896) 

(2) She I Sindar v Aellan ktar 21 
A 71 (1898) 

(2) For power of alienation by inanag 
ing member of a joint Hindu family $re 
Aa lose 1 1 Atart V Soinetkonda Eh Nidht 
Ld iS M 1*7 (79V1) Awno nnlin Chetly 
V Clietty 26 M 544 (1903) , 

Unm V Kunchi Am a 14 M 26 (1891), 
Adikesavoii Nadu v Gurunatho F B , 40 
M 338 (1911) yadivclam Ptllat r 
Nalesan Ptilat 37 AI 435 (1914) Culab 
Singh \ Raja Selh Goluldas 17 C L 
J 619 (1913) 

(4) Sheo Shankar ^ Ra i She lal 24 
C 77 (1896) 

(5) Nuionoli Dots % Coda Kohia 20 
W R 342 (1873) Miirugata ty PiHat \ 
ilanikaniika PC 40 M , 402 (1917) 

(6) Majnes Hindu Law 8 397 

Prosunno Kumart v Golap Chand 14 B 
L R 450 458 (1875), s c 2 I A 
]4 j Kalee Chirn \ Ranthec Molun IS 
W R 319 (1871), Khtualehand r Maha 
deign 12 Bom H C 214 (1875) 
Fegredo \ Mahomed 15 W R 75 
(ISril Radha Bi //ii6 > Joggut Chunder 


4 Sel R ISl Shibctstntue * 

Mothooranath Acharjet U Woo. I j 
270 (1869) sc 13 W R (P W IS 
(1869) Juggemar Bulohal ^ 

Naren 12 W R 299 (1B69) ToWf 
nttsa V Koomar Shan 15 
(1871) Arrulh Mister \ Jvggernolh I” 
18 W R 4JS '/■ 

hunt Burn v Kashee Jha 20 W K 
(1872) fitmitare Ckund i 

Mohim 21 W R- 

V Chinlaman S B 393 (1881) „ 

of Thana v Hart Sitaram 6 B 546 
(1882) Shiinkar Bharatt v 

Nttk 9 B 422 (I8BS) Joy 
Mi« Bhoobwt 21 \V R 334 (!»' j 

Balasuamy Ayyar v yenkalasvvniy 

M 745 (1917) 

(7) Pal anappa Chelty '' 
Dcvosxkamony PC 40 M 709 t ... 

(8) 6 Moo I A 393.tr <23 
Aoonnar Doorgonath v Rain Ch 
I A S2 61 (1876) s ‘ 
hamini Devi v Pfomalha Nelh 
,« 13 C L. J S97 (1911) 

Nandi Choivdhurt v Seattary or o 
40 C 895 (1913) 

'll' 

pratanna Ncndt ChOirdhuri v 
of State, 40 C. 895 (1913) 


\ 
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carry out the intention of the original endower can be ascertained from inference 
from the practice proved to have been followed in the ca=c(l) but such rules 
must be consistent nith the purpose of the endowment, and eince the worship 
of the idol and the preservation of the dedicated property mu^t be assumed 
to ha\c been intended to be perpetnal a rule penmtting alienation by the 
^ebaxt Mould be repugnant (2) Judgments obtained against a former “lebatt 
in respect of debts properly memred are binding on succeeding sehaiti (3) 
AVliere it is contended that propeitv has been inalienably conferred upon an 
idol to sustain its worship, the ohms probandi hes upon the j>erson who sets 
up this case (d) The office of s<d)aH is vested in the heirs of the founder if 
there is no evidence that he made another appointment (5) Wliere i man 
incapable of being a sfhait, becanse he was not a Brahmin panda had acted 
as one, it w is lield by the Pnvy Council that such action could not give rise 
to au estoppel or ms judicata (6) 


vcnti 
tion 
the « 
of th 
tione 
alleg 


‘on !■> pie 
)f an adop 
itle against 
the power 
t be ques 
though he 
>tion must 


be strictly proved, and the party who claims as an adopted son must establish 
by eMderice (a) the authontj given by the husband to adopt a *on to him (&) 
hi8 actual adoption as the son of the husband (8) bVhere m a «uit to reenver 
the property oi a deceased Hindu, the plaintiff, who claimed a' his adopted 
iion, was not examined on lus own behalf and no attempt was made to bearch 
for or produce boohs of account said to contain entries of the expenditure 
at the adoption, the Pnvv Council found that lie had faded to discliarge the 
onus (9) The fact of adoption being admitted and its validity impiigucd on 
the ground of incapacity on the part of the adopted son, it is for the partv so 
impugning the validity of the adoption '' 

No estoppel arises from an invalid adc 
of the party setting up estoppel has t 
In a suit brought to set aside an adopt 
forbidden by the ci.stom of the ca^te to 


Hindu Law 
Inheritance; 
Adoption 


(II Ran Parkash Das v Anand Das 
P C 43 C 707 (1916) 43 I A 73 

(2) Paliai appa Cl etti i Sreenolh 
Deiasikamom PC 40 M 709 (1917) 

(3) Prosuiino Ku’iari \ Golab Chund 
14 B L R 450 (1875) L R 2 I A, 
145 

(4) AooiJor Doorganalh v Rait 
Chandcr 4 I A 52 61 (1876) s c 2 
C 341 

(5) Ra} Krisl na Day > Bepm Bshary 
Dey 17 C L J 189 (1913) 

(6) Jalandlor Tha^ur v Jharuta Das 
P C 42 C 244 (1915) 41 I A 267, 
see Mohan LaJjt \ Gordhan Lol]f ifaha 
raj P C 17 C L J 612 (1912) , 40 
I A 97 

(7) Tamil Cl oran \ Saroda Siindart 

3 B L R (AC) 145 159 (1869) 
sc 11 W R, 368 Bissessur Chueker 
bully \ Ram Joy 2 W R . 3-’6 (1865). 
Ranprolap Mtsscr v Uiwr, 3 

CUR. (1878), anU «ec llur Dyel v 


Roy Krishio 24 W R 107 (1875) 
(Deals with objection that s 110 post 
might apply Choudhry //erasiifo//o/i v 
Brojo Sootidur 18 W R 77 (1872)) 

[Factum of adopUon admitted) but see 
also as to fraud Gooroo Frortiiiiio i 
Madhub, 21 W R 84 (1873) Hehr 
Dost \ Dnrga Das Munda! 4 C L J 
321 

(8) Cloudhry Pndam \ ho r Oic\ 

13 Moo I A 350 (1869) See 5of/eraji« 
% I'enkalasnami 40 bl 925 (1917) , 

Somasundaram Chcllier \ Vaithilmga 
Uudahar 40 M 846 (1912) MaJana 
Mohana v Punisholania 38 1105 

(1913) 

( 9 ) ilussanat Lai hnn lar \ Cl rangi 
Lai P C (1909) 3 I A 1 

(10) hHSum hvmart \ Salya Ra jan 
30 C 999 (1903) , 7 C W N 784 

(11) Poi/hthnea Mudah \ \aleta 
Vudali. 37 M 529 (1914) 
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proving such custom is on the plaintiff (!) See further section 114, -poil, #a6 
tvc “ Adoption " It has been held that if a plaintiff sues as re\ersionar) heir 
dunng the lifetime of the widow for a declaration that an adoption is invalid tl« 
onus is on him to prove the invalidity (2) But this vuew has been rejected in a 
ca'ie in the Madras High Court m which it was held that in such a suit tic 
onus is on the adopted son to prove the validity of the adoption (3) Where 
a plaintiff sues to set aside certain title deeds, some evidence ought to be given 
by the plaintiff to impeach the deeds it is not sufficient for him to prove heir 
ship, nor by so doing can be throw the burden of showing a better title on the 
defendant (4) If a plaintiff institutes a smt as collateral heir, the onus is on 
him to prov ’ ^ ^ » < • p- tn. 

the rule of 
tion v\as n( 
on the pers 

a suit by a Hindu widow for a moiety of the ancestral property, where the 
defendant alleged that her deceased husband was a leper and could not succeed 
to the property, the onus lay on the defendant to prove the alleged disqualifi 
cation (7) Similarly where the defendant set up a tcaseeulnamah or wilL{8) 
The Government clamiuig^ lands as an reheat, which are admiftedli «i tbe 
possession of the party claiming as heir, must show by proof that the Wt pro 
pnetors died without beir They arc m the same position as a plaintiff in an 
ordinary suit for ejectment and must prove their title (9) The natural he'f* 
of a Hindu who has been talcen as into another family, are pnnii /ufl® 

entitled to succeed to the property acquired by the deceased b) virtue of his 
illatam marriage, and the onus of proving any special circumstances to rebut 
tins claim Lts on the pt.rson8, who raise this plea (10) There is no inconsistw« 
between a custom of impartibility and the right of females to inherit The 
fact of there being a custom of imnartibility in respect of family property does 
not take it outside the common law, and cannot cast the bunlen of proving 
the existence of any particular nght, us of females to take by inlientanM 
upon those who maintain it , for where o custom is proved to exist, it only 
so far supersedes the general law, which, ho^evcp, still regulates all outside the 
custom (11) In the undermentioned case it has been held by the Privy 
that in order to estabbsh that an estate is descendable otherwise tfavn by the 
ordinary laws of Hindu mbentance, there must be proof that it is impartibleeither 
m its nature or by a special family custom (12) In this case it was held that the 


(1) VtrabJ at Afibhai > Bat JHiraba 7 
C W N 716 (1903) 

(2) Brojo Ktsharec v Sreenatk Dose 
8 W R- 463 467 (1868) Ashrap Kun 
war V Rup Chand, 30 A 197 

(3) Rajagopata Reddy v Sadaswa 
Reddy 34 Af 329 Disseflling: from 
Asl rafi Kunuar v Rup Chand 30 A 
197 

(4) Tacoordeen Tertaree v Ilotsetn 
Khan L R 1 I A 192 (1874), s c 
13 B L. R 427, 21 W R 340 

(51 hedarnath Doss v Protab Chnnder 
8 C. L R. 238 (1880), 9 c. fi C. 626 
KaU Ktshore v Bhusan Chunder, 18 
201 (18901 9 c 17 I A 159 

(6) Janob Debt \ Copal Acharji 9 C 
766 (1882) sc 13 C L R 30 Mmllu 
Ramahnga v S(f»P^* 1 I A 209 (1874) 
(a zemindar clamnng a customary ngbt to 
grant confirmatn^ of the election of a 
mohunt must prov^ the custonij , Ran* 
rutun Das v Bunmalee Dass 1 Sd Rep 


170 (1806) Getda Part ^ ChJ a‘ r 
13 I A 100 (1886) 8 c 9 A 1 
only law to be observed is to be ^ 
jn custom and practice which n"* 

(7^ At Hit Cl wi dcr v Bi gol'i 
duree. 21 W R 2*9 (1874) ,, 

(8) Stiloomul Btbee v 11 ariss 

W R 400 (1874) . .f 

(9) end! art Latl > Cotern'^^> 
Beigal 10 W R 31 s c 1 B l' 

(P C) 44 (1868) ,, M 

(10) Romakrisha s Suhbakta » 

442 0889) 7 

(11) RamNundun\ orejn 7^^ 

cVh 17 mm 

of adoption Vide Rup Chand ^ 

Perslad 37 I A 93 and as to 
in Burma v 3(4 Toe/ v 3/fl htt r 
979 36 C (1909) 

(12) Narasmha Appn jj9 

sareiky Appa Rote P C. ”1 » 

(1914) Bahoo Conesh Dutt b' * 
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e 2 n«tenif> of such a family custom and the nature of an estate are questions 
of facts “ind as such subject to the rule of concurrent findings (1) 

The onus of proimg that a particular property was ancestral lies on the 
person who claims it as such (2) incestral property in which the son as the 
son of his father acquires an interest by birth is liable to the father’s debt 
if, honever, the debt of the father has b^n ccmtracted for an immoral purpose 
or IS of a ready-money character for whidi no credit or ought to be given(3), 
the 'on would not be imder any prior obligation to pay it and might object 
to the ancestral propertj bemg made bable for such a debt (4) As regards 
what are imm oral or improper debts(5) , it has been held that “ sons are not 
compellable to pay sums due by their father for spirituous liquors, losses at 
play or for promises made without consideration or under the mfluence of 
lust or wrath, debts due for tolls or fines (being ready-money payments for 
which credit will have been given at the risk of him by whom they ought to 
haie been receiied(6) nor generally any debt for a cause repugnant to good 
morals (7) The Mithila law is the same a son cannot, under the Mithila law, 
set aside the lale of ancestral property by bis father for the discharge of the 
father’s debt and oust the purchiser, freedom on the part of the son, as far 
as regard-j ancestral property, from the obligation to discharge the father’s 
debts can be successfully pleaded only by a consideration of the mvahd nature 
of the debts incurred (8) In the above case wheie the "bare of the father 
m the family dwelling house had been attached by execution under a decree 
obtained on a bond executed by the father, it was held that the onus prohandi 
lav on the son who, on coming of age, brought the suit to recover, not bis 
share, hut the uholc Similarly in another oa'>c(9), where the plaintiff 


Maharajah ileheahur Singh 6 M I A, 
164 (1853) 

(1) Ib and see Mathkerjuna v Durga, 

PC 13 406 (1890), 17 I A, 134 

(2) Miusaiiet Ram Kaur v Achhin, 3S 
P L R, 1918. 8 c, 47 I C, 17 

(3) Stra H L 166 

(4) Gifdharce Lall v Kantoo Latl, i 

I A, 321 (1874), followed Innes and 
Muttusawy Ayer, jj dissenting m Pan 
naf'Pa Pillai v Pappii ayyangar 4 M 1 
(1881) , and m Sivasankara Mudalt v 
PurtJli Anert 4 M , 96 (1881), see also 
Aoni'»i Babuasiii v Modhun Mohun 13 
C. 21 (1885), 13 I A, 1 Deendiat Loll 
V JugdeeP Norain 4 1 A, 247 (1877), 
Bhngbul Pershad v Ctrja Kaer, 15 C, 
717 (1888), Pannappa Pil/at v Pappu 
vayjongar. 9M 343 (1885) , IS I A 99, 
Sita Pant V Zalim Singh, 8 A , 231 

(1886) Lai Singh v Deo JVarain, 8 A, 
279 (1886), Jamna v Nam Siikh, 9 A, 
493 (1887), Badri Prasad v Madan Lai 
15 A 75 (1893) , Jagabhai Lalubhoi v 
Fij Bhvkandas, 11 B, 37 (1886), Chinta 
tnanrao Mehendale v fToshinai/i 14 B 
320 (1889), Baba Singh v Behan Lai, 

30 A , 156 (Mere proof of father being 
man of immoral and extravagant habits 
not enough) Khalilul PitAman v Govtnd 
Parshad 20 C, 328 0892), Baba v 

• r»»una 7 M, 3S7 (1883). Collector of 
^long/iyr \ Ifurdat Naram 5 C, 425 433 
(1879), see also contra 5aifahart Prasad 
\ Foolbash Koer 3 B L. R (F Bn) 

31 (1869), and Deendial Lai v Jugdeep 


Narotn 4 1 A. 247 (1677}, set also 
Suraj Bunsi v Sheo Proshod, 6 1 A 83 
(1878), sc 5 C, 148 see also Siva 
ganga v Lakshmano 9 M 195 (1835) , 
/ameseijt \ Kashtnalk 26 B , 326 (1901) 

(5) As to immoral del ts see Bitdree 
LaJl V Kantee Lall 23 W R, 260 
(187$), Luchme* Dai v <4rh»ion Singh 
25 W R. 421 (1876), s e. 2 C, 213, 
Wajed Hotsetn v Nankoo Singh, 25 W 
R, 311 (1876), 5'1/a Ram v Zalim Singh, 
8 A, 231 (1886), Mahabir Proshad v 
i^ashdeo Singh 6 A, 234 (1884), (a debt 
which was a mere money decree against 
the father personally and not a debt which 
It was the duly of the sons to pay) 
Pareman Dass v Bkatlro dfahton, 24 C, 
672 (1897), McDonell v Ragavo Chetli, 
27 M , 71 (1903) 

(6) Stra H L, 166 jc<? also Maynes 
Hindu Law S 279 ib 8th Ed i 303 
Colebroolces Digest of Hindu Law, 304, 
307 and 309 

(7) ifahabir Prasad v Basdeo 5iirg/i, 
6 A 234 (1883) 

(8) Cirdharee Lall v Kantoo Lall 1 
1 A . 321 (1874) 

(9) Adurtnoat Dcvi \ Clioudhri 3 C, 

1 (1887) , see also 5Hra^ Bunrt v Sheo 
Praskad. 6 1 A , 88 (1878), Lekhrof Rai 
V ilahlah Chand, 14 Moo I A . 393 
(1871) 10 B L R 42 (\\ here fraud 

and Elusion were alleged by plaintiff), 
t/anitinan Singh v ^ anak Chand 6 A , 
191 (1884) 


Hindu Law 
Alienallon 
by father 



710 


BURDEN OF PROOF. 


[ss. 101-104 


proving suck custom is on the pIauiti£F(l) See further section IM, psl, aiJ 
wc “ Adoption ” It has been held that if a plaintiff sues as reversionar} heir 
dunng the lifetime of the widow for a declaration that an adoption is invalid, the 
onus IS on him to prove the invalidity (2) But this view has been rejected la a 
ca'te in the Madras High Court in which it was held that in such a suit tie 
onus IS on the adopted son to prove the validity of the adoption (3) Where 
a plaintiff sues to set aside certain ^ ’ ■' 1 1 i u __ 

by the plamftff to impeach the dee 
ship, nor by so doing can he thron 

defendant (4) If a plaintiff institutes a suit as collateral heir, the onus js on 
him to “ ’ ’ ’ ’ ’ 


the rule 
tion w 

on the person claiming the proi»crty as sebaii, to make out his claim (6) In 
a suit by a Hmdu widow for a moiety of the ancestral property, where the 

defendc i . is a leper and could not succeed 

to the to prove the alleged di^qualifi 

cation ( ‘ up a toaseeuinarmh or will (3) 

The Government claiming lands as an escheat, winch are adniittedly in the 
possession of the party claiming as heir, must show by proof that the last pro 
pnetors died without heir They are m the same position as a plaintiff Jn an 
ordinary suit for ejectment and must prove thoir title (d) The n3tiu"u hens 
of a Hindu, who has beentalenas t/toant into another family, are 
entitled to succeed to the property acquired by the deceased by virtue 
xUatam marriage, and the onus of proving any spetial circumstances to nW 
this claim bes on the persons, who raise this plea (10) There is no inconsistenc) 
between a custom of impartibibty and the right of females to inhent 
fact of there being a custom of impartibibty m respect of family property 
not take it outside the common law, and cannot cast the burden 
the existence of any particular nght, as of femahs to take by inhem^. 
upon those who maintain it ; for whew a custom is proved to exist, it o 7 
' ' ’ ’ ates all outside we 

rthePnvyCoM^ 

rmse tk™ 

ordmary laws of Hindu inheritance, there must be proof that it is t)i» 

m its nature or by a special family custom (12) In this case it was helutha 


(1) Vtrabhai Afubhat a Bat Htraba 7 
C W N. 716 (1903) 

(2) Brojo Ktshoree v Sreenath Bose 
S \y R , 463 467 (1868) , Ashra/i Kun 
tvor V Rup Chand, 30 A , 197 

(3) Rajagopala Reddy v Sadastva 
Reddy 34 M 329 Dissenting from 
Ashrafi Kumiar v Rup Chand, 30 A, 
197 

(4) Taeoordeen Tenaree v Ifosscm 
Khan L R. 1 I A, 192 (1874), s c. 
13 B L R 427 21 W R, 340 

(5) Kedarnath Doss v Protab Chwider, 
8 C L R.. 238 (1880), s c 6 C 626. 
KaU Kishore v Bhusan Chunder, 18 C, 
201 (18951 ,8 c, 17 I A, 159 

(6) Janok Debt v Gopal Acharji 9 C 

766 (1882), s c. 13 C L R.. 30 AfuilK 
RamaJinga v 1 I A , 209 (1874) , 

(a zemindar claiming a customary right to 
grant confinuatioh of the election of a 
mohunt must prove the custom). Ram 
rutiin Das v DunmhJee Dass, 1 Sel Rep 




,S 


170 (1806) Cerda Pun 
13 I A, 100 (1886), s c 
only law to be observed is w 
in custom and practice which 

**”7) Nir«t( C/iundcr '' 
duree. 21 W R. 249 (1874) 

(8) 5«iloom«t Bibee v fVariss 
' IL, 400 (1874) ^1, 


”(9T'Cnrf;i^i iall ^ _ 

Bengal 10 W R 31 sc I B 

OWN. 57 (I50Z) M 
Bf adoption vide Rup -juptio# 

Pershad 37 I A . 93 »od »s to 30 ^ 

,n Burma v Ma Twt v Af« 

179. 36 C (1909) 

(12) NflrojiBifta App/t 199 

tarethy Appa Ro^ F ' » 

[1914) , Baboo Gonesh OuU 
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cjn-tenie of such <i family custom and the nature of an estate are questions 
of facts and as such subject to the rule of concurrent findings (1) 

The 0T1W5 of pnmug that a particular property was ancestral lies on the Hindu Law 
person who claims it as sucli (2) Ancestral property m which the son as the 11!°^ 
son of his father acquires an interest by birth is liable to the father’s debt . ^ 
if, however, the debt of the father has been contracted for an immoral purpose 
or is of a ready money character for ’ ’ ’ ' ’ r i i «" 

the son would not be under any pnt 
to the ancestral property being mad 

wbat are immoral or improper debtsfoj , it nan oeen ueiu tuai sous aie uoi 
compellable to pay sums due by their father for spirituous Uquors, losses at 
play or for promises made without consideration or imdtr the mfiuence of 
hist or ivTdth, debts due for tolls or fines [being ready money payments for 
which credit will ha\e been given at the risk of him by whom they ought to 
haie been received(6) nor generally any debt for a cause repugnant to good 
morals (7) The Mithila Kw is the same a son cannot, under the JLthila law, 
set aside the sale of ancestral property by his father for the discharge of the 
fathers debt and oust the putchiser, freedom on the part of the son, as far 
as regards ancestral property , from the obligation to discharge the father’s 
debts can be successfully pleaded only by a consideration of the invalid nature 
of the debts incurred (8) In the above case wheic the share of the father 
m the family dwelling house bid been attached by execution under a decree 
obtained on a bond c'cccutcd by tic father, it was held that the onus probandi 
lav on the ^on who, on comm" of age, brought the Buit to recover, not his 
share but the vholc propertif Similarly m another case(9), where the plaintiff 


MaharaiaU Meheshur St’igh 6 M I A . 
164 (1859) 

(1) aod tee itathkerjune v Purge, 
PC 13 M 406 (1890), 17 I A. 134 

(2) \[itssa>iat Ram Kaur v Achhm, 35 
P L R 1918 4 c, 47 ( C 17 

(3) Stra 51 L 166 

(4) Gifdharee tail v Kantao Lall I 
I A 321 (1874) followed Innei aod 
Muttusaniy Ayef JJ , dissenting m Pan 
vafpa Pillar \ Pappu aaangar 4 M 1 
(1881) nod in Stvasankara 3f«<firli t 
Purteti Anert, 4 M , 96 (1881), set also 
Aoiioi J Babitasxn v ModiMiii Mahin 13 
C. 21 (1885) , 13 I A I Dccndyal Lail 
V Jugdeep Nara\n, 4 1 A, 247 (1877), 
Bhugbut Perthad v Ctrja Kacr, 15 C, 
717 (1888) , Pannappa PiUax v Pappu 
tasiangar 9 M 343 (1885) , 15 I A , 99, 
i'lfa Ram v Zaltm Singh, 8 A, 231 
(18S6) Lei Sxngh v Dea Naratn, 8 A, 
279 (1886) Jamna v A^om Subh 9 A , 
493 (18S7) Badri Prasad v Madan Lai 
IS A 75 (1893) , Jagabkai Lalubhat v 
y» Bhukaiidas, 11 B, 37 (1886), Chmte 
manraa Mehendale v Kasbinalh 14 B, 
320 (1SS9) . Babu Singh v fl</iari Lai, 

30 A , 156 (Mere proof of father being 
man of immoral and eitravagant habits 
not enough) Khalilul Rahman v Cavtnd 
Parshad 20 C, 328 (1892). Baba v 

‘ Timma, 7 M 357 (1883), CoHrflor af 
\faiicli\r \ Uurdai A'orain S C, 425 433 
(1879), see also contra Sadabarl Prasad 
\ Paolbash Kaer 3 B L R (F Bn) 

31 (1869), and Defndial Let v Jugdrrp 


Gordin 4 I A 247 (1877), see also 
S-roi Bunsi v Shea Prashad, 6 I A 88 
(1878) sc.se 148 Me also Swa 
ganga v Lakshmana 9 M 195 (1835) , 
Jameseiit \ Kaahinalh 26 B, 326 (1901) 

(5) As lo tmmotal debts see Biidrcc 
Lall V K<»"»ee Lall 23 \V R, 260 
(1875), Luekmee Dai v Ashman Smgh 
25 \V R, 421 (1876). s c, 2 C. 213, 
IPaied flatsein v l/aiikao Singh, 25 \V 
B 311 (1876). Stia Ran v ^aiim S'tnefi. 
8 A 231 (1886) Mahabir Prashad v 
i^ashdeo Singh. 6 A 234 (1884) , (a debt 
vibicb was a mere money-decree against 
the father personally and not a debt which 
It was the duty of the sons to pay) 
Fareman Dass v Bhaltro MahSan, 24 C, 
672 (1897). McDmell v Ragava Chellt, 
27 M. 71 (1903) 

(6) Stra If L, , 166, see also Majnes 
Hindu Law S 279 >b , 8th Ed, S 303 
Colebrookes Digest of Hindu Law, 304 
307 and 309 

(7) SfoAfl&ir Prasad \ Bosdea Smgh 
6 A 234 (1883) 

(8) Girdharee Lall v Kantao Lall 1 
I A , 321 (1874) 

(9) Adarmoni Deii V Chimdhri 3 C, 
1 (1887) , see also Suraj Bunsi v Shea 
Prashad, 6 1 A , 88 (1878), Lethraj Ra% 
V Ifohrab Chand, 14 Moo 1 A, 393 
(1871). 10 B L R 42 (Where fraud 
and collusion were alleged by plaintiff) , 
llanuntan Smgh \ Nofut Chand 6 A. 
193 (1884) 
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attained his majority stven or eight years before he took any steps to set tbs 
purchase aside As xeganls the ohus of proof that assets have come to the 
hands of the heir, it has been laid down by the Madras High Court that lo 
a suit against an heir for debts of his ancestor, in the absence of special circum 
stances, the onus is on the pUintifl in the first instance to give such evidence 
as would ‘pnma facie afford reasonable grounds for an inference that assets had 
or ought to ha\e come to the hands of the defendant , when they ha\e done 
this the onus is then on the defendant to show that the amount of such a sets 
13 not sufficient to satisfy the plaintiffs claim or that he was not entitled to be 
satisfied out of them, or that there were no assets, or that they had been dis 
posed of m satisfaction of other claims (I) The general result of these cases 
uould seem, therefore, to be that under the Mitabshara law u sou is aliravs 
liable for hi-^ father s debts, and cannot set aside an alienation for these debts 
unless they have been contracted for an immoral and improper purpose It » 
not, however, sufficient to show merely that the father was a person of extri 
vagant or immoral habits The onus is on the son to establish some connection 
between tlie debt and the father’s immoralities (2) The son s liahlity to pu 
his father’s debt when it is neither illegal nor immoral has been developed bi 
judicial decisions from his pious obligation to savt his father from sin as liid 
down m the Hmdu Texts (3) 

This subject was considered m the Privy Council case, Sahu Ham Chaiin 
V Bhuj! iSttijA(4) as follows Under the MitaWiara Law the joint family 
property owned by all members as co paruners cannot be the subject of a 
gift, sale or mortgage b} one co parcener, except with the consent, express 
or implied, of the otii..rs Even the father is, subject to the control of his sons 
as of other members, with regard to immovable propert} But he has certain 
powers as manager or liead of the family, analogous to the powers of the head 
of a religious endowment or of a guardian to an infant, and con affect or 
of the property for purposes denominated neccssarj , for in a case of leg®* 
necessity the consent of the other members is implied The son's religion 
obligation to pa) his father’s debts ^nd to refram from cancelling their 
does not ansa while the father is uhvc , for he can then pay them luniselt ot 
set aside personal property for that purpose But after the fotbers deat 
the son is bound to pay debts which were antecedent or not unmoral ttu 
obligation in the case of an antecedent debt should not bo extonded 
of the law on this point has arisen from the necessity of protecting purrhastf 
m good faith , but this necessity would not justify the description of money 
borrowed by the father on a mortgage os an antecedent debt , for os 
of the family pioptrtv he ba^i no power to obtain money on its becunty * 
his own purjjoses as distinguished from the benefit of the estate (5) 

Where a son seeks to get nd of the effect, as against his interests m tbs 
joint family property, of a decree on a mortgage executed by his father obta 
in a Sint to which he was not made a party, the burden of proof he*" on 
establish that the mortgagee when he brought his suit had notice of Ins j 
in the mortgaged property (6) In the decision cited the Privy },^f 

rejected the doctrine that in the cases of a mortgage made by a father ne ^ 


(1) KoUoh VtP\ » Siongara Varna 
3 Mad H C 161 (1866) also 

gvX Ku^^ore v KaUt Churn 25 W R, 
224 (1876) Maynes Hm lu Law 9 277, 
,b 8th rd 5 305 ^ 

(2) flaunnax S, gh ' CU d 

'6 A 193 (1884) 5ifo /fo« v Zahm 

S,„gh 8 A 231 (1886), Sadashta v 

Dmkar 6B 520 {ISSZ) , Ramphul St"Ch 
V -Deg Notain 8C 517 <‘881),^ " 
tJaih ' iwcAman Rei 21 A 193 


(1899) Kosan Siigh \ 

A 16, Srt Narain \ LaJa 
17 C W K 124 (1912) 

(3) Sarayo.on Ciciior' I 

Cltlhar 40 M. S81 (191?) . 

(4) Soh , Ron, Clandra » Dhip ^ 

P C 39 A 437 (1917). /'rr Lord 

(5) See Aora„i Prcsad ' 

Sigh 44 1 A 163 (I9J7) ,j ^ 

(6) Ka I \aih \ lae>"0' hJ - 
193 (1«99) 
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for an antecedent debt not through legal necessity, his sons irould be bound m 
equity to bupport his representation of capacity to mortgagt the property 
and has held that such a mortgage is voidable (1) The \llahabad High Court 
has held in recent decisions that when the sons successfully repudiate an ahena 
tion by the father the\ are not bound to niund the i>nce paid to him bv the 
puicliaser and that a son nuhurn hut in the womb at(2) the time of an alienation 
can contest it (3) In case-> of this hind the substance and not the mere techni- 
calities of the transaction should be regarded (1) AVUcrc a person buys ancestral 
estate, or takes a mortgage of it from the father, whom he knows to have only 
a limited interest m it, for a sum of readv mone} paid down at the time of 
the tiansaction, in a suit b} the son to avoid it lie must establish that he made 
all reasonable and fair enquiry before eSecting the sale or mortgage, anil that 
he was satisfied b\ such enquiry, and believed m paying his money that it was 
required for the legal necessities of the joint famiK in respect of which the father 
as head, ind managing member ctnild deal with ind bind tlie joint ancestral 
estate (5) In the cise cited where the question was whether an alienee of 


II) Aorni Pra^ai itanai i<gli 
44 I A 163 (1917) see Lachman Prasad 
V Sarnam Si«gh PC 39 A 500 It 
was said that while Malaieer Prasad v 
Ra iiajad Sxngh 12 B L R 90 (1673) 
may have been correct in its special cir 
cumstances it is not the general law 
which IS stated in \tadho Ptashed v 
Mahabaii Stngh P C 18 C 157 (18901 
17 I A 194 For an earlier case see 
Liichwan Dasi v Ciridhur Choudry F 
B 5 C 855 (1880) which has been re 
centU 1 eld by a Full Bench o( the 
Calcutta High Court Brt/RUfiddn Stngh v 
BidiO Prasad Stngk F B 42 C 1069 
(1915) to be still binding on that High 
Court and not ailected as to limitation by 
^oitoiiii Babiiasin v Modhun ^fohun 13 
C 21 (1885) on 0 XXXI\ of the Civil 
Procedure Code 

(21 \tadai< Gofal \ S to. J,a ol 19 
A 485 (1917) following J?a h Dyol v 
Suraj Mai 23 Md Ca 891 (1914) and 
Chandradeo 5ing/i v jlfoia Prasad 31 A 
176 (1909) dissent ng from hoer Hon 
mat Rat v Sundar Das 11 C 396 
(1885) on ground that price not a debt 
tiB sale set aside 

(31 Deo \argiii \ Ca ga Siiigl 

37 A 162 (1915) see Nara Gofal Knl 
Jonii \ I aragauda 41 B 347 (1917) 

(son born after alienation) 

(4) Srif'al j I "h Duga I odtal 

hi, mar P C 44 C 524 (19)") 44 I 

A 1 

(SI la! Soigl, V D 0 \aroii, 8 \ ’79 

(1886) see also Jumna v iVoiri Sukh 9 
A 493 (1887) See also on the whole 
subject the following cases Husiuman 
Dull V Ktslicn Kishore (1870) 8 P L 
R 358 ^lahobecr Fersad \ Ramayad 
Singh 12 B L R 90 (1873) 

Varom v Hanuman Sahoy 5 C 845 
(1880) Luchtnon Dass v Giridkar 
Choetdhry 5 C 855 (1880) followed b> 
Congo Prasai \ Aiulhia Pershad 8 C 
131 (1881) 9 C L R 417 Goburdhun 


tail V Stngessur Dull 7 C 52 (1881) 
Sur/a Prasad v Gelab Cl and 27 C 762 
(1900) Ramphul Singh v Deg Naratn, 
S C 51" (1881) (Suit by son to re 
cover property sold by father during hts 
minont) burden of proof on plaintiff to 
show tint debt was incurred for illegal 
or immoral purpose) A nbica Prosed v 
Ran :>a/iay 8 C 898 (1881) 10 C L 
R 505 «ee also S/ieo Prashad v Jung 
Rahad ir 9 C 389 (1882) Rom Dull v 
Malendcr Prasad 9 C 452 (188’) s 
c 1’ C L R 494 and similar case Base 
Koer \ Hurry Dass 9 t, 49s (1882) 
sc 12 C L R 293 JotaJhari Lai v 
Roghuhr Pershad 12 C L R 255 
(1883) S»/an<i(h Kcer \ Land Mortgage 
Bank 9 C 888 e c 12 C L R 574 
(1883) JumooHa Pershad v Deg Haram 
10 C I (1883) Doorga Pershad v Kesha 
Pershad U C L R (P C ) 210 (1882) 
(hiabilitj of infant) Cangulce v <4nc/ia 
Bapiil 4 M 73 {1S81) [Where the 
sale IS disputed by a coparcencer (not a 
son) ruling in Girdharee Lai s case is 
not applicable and purchaser must show 
that the debts existed at lime of sale and 
fhat debts were sueb as were incumbent 
on the rainor to discharge] Siindaraja 
IjveHgor V logananda Pillax 4 M 111 
(1881) CurKSomt Chelh v Sadasiiai 
Chtlli 5 M 37 (1881) Kelly anmal v 
Kaila Chelli 5 M 61 (1881) (Where 
purchaser at sale under decree agauist 
father has not possession of the whole 
property «an cannot recover hi-, 'hire 
without proving that debt for which de- 
cree was made was illegal or immoral) 
5'ii6ram(iHiy<>}}oH v J'ubro iianijajyaR 5 
M 125 (1879) (rider of tivo brothers 
dur ng minority of younger renewed 
mortgage caecufed b> father for purpose 
ne ther illegal nor immoral Suit by 
ortgagee against elder brother decree 
sale m exemtion Minor son not bound 
and entitled to recover his share of 
ir penj without paying his 'hare of the 
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Insurance 


ancestral imnio\ablc property from fl person governed by custom was bound 
to pTo\ c n. cessity or enquiry whether it was the duty of the alienee to enquir® 
not oul} into the existence of the antecedent debt but also into the nature of 
the nocossits thertof Held (per Sadi La! J ) that an alu-nee discharging an 
antecedent d^bt is not lequued to make an enquiry into the nature thereof 
Per Le Rossignol, J th^t the pnneiplc laid down in the Full Bench decisou 
cited(l) IS that the mitial onws lies on the outsider alienee to show that thi* 
debts Were due and nhen he has discharged that onw it is the turn of th? 
oppo ite partA to show that the alienee made no proper enquiry or that if he 
made one he must hare learnt of the real nature of the debts (2) And it 
has bien held that where mone\ is lent to the father of a joint family on the 
securit} of the ancestral estate at a high rate of interest the oniw is on the 
lender to pro\ c not onl\ that the father needed the moncr for the legal neces 
sities of the joint fannlv but also that he could not have obtained it without 
paying the hich rate of interest (3) K Hindu father m order to satisfy such 
of his debts as would be bmJing on his heirs, can sell the entirets of the familr 
property so as to pass even his son s interest thcrtin, but it lies on him, who 
seeks to bind an infant, to prove justifying circumstances (i) Ihe Madras 
High Court has held in i recent case that marriage eirpcnses reasonah^ incurred 
hr a twice born m do member of a Hindu jomt-family are f *r a family necc«sitv 
and therefore legally hindmg on the esta*c (5) 

In a suit against an insolvent and the Official Assignee for the sale of mort 
gaged property, the onus is on the plaintiH to prove that title deeds m hw 
possession after the insolvcncx were deposited with him os secuntr before the 
adjudication (C) The burden of supporting a purchase from the insolvent of 
the whole of liis assets just prior to insolvency falls on the person clumiog 
that the purcha«c can stand (7) 

The following provisions contained in a pro pectus to which a Policy was 
made subject “ 4ge admitted m the Corapanv’s policv m all cases where pwoi 


mortgape debt ) C»rusatrn Sastnal v 
Canapaihta Pulat S M 337 (1879) 
(Suit sgainst father for specific perform 
ance of contract to sell ancestral property 
proof of necessit} must be requ red) 
Afullaian C/r/ti v ^ongi/i Firo 9 I A 
123 s c fi lit 1 (1882) (Interest which 
son takes by heritage from father is liable 
as assets by descent for payment of 
father s debts) yenamanJra 5'imram<i 
sarni V p/iJalarta Satiyasf € hf 400 
(1883) (No proof that mortgage-debt 
c,yracted b) father was for necessar 
purpose) P/iul Cfiamf v Man Singh 4 
\ 309(1832) where adult son was aware 
mortgage by father for necessary pur 
pc*e and did not protest held son coni I 
not succeed unless he could show debt 
was fer illegal or immoral purpose 
Ufaga^S»igh V Pilam Singh 8 I A, 190 
(1881) 'Jfurdej Mara n r Roedef Per 
kash 11 )iA 26 (1883) Romalruhna \ 
Naniosir 7 Jf 275 (1884) As to 
faiml> nec«s»ly see Baha)i Mahadan 
V Kmhnaii 2 B 666 (1878) 

See also /i»efti>ja>i Dai \ Khunnn Lai P 
A 26 (1896) Ilnblity of grandsons to 
pay interest on ih/'ir grand fathers debts) 
Pareman Dan \ Bhutlii Molten 24 C 
672 (1897) [no ar^eecdent debt) Me 
Doufll V Ragaia Cheut 27 M 71 (1903) 


Alar S\ igk V Thakor Stngh (1908) II 
C 1039 and Bebu Singh v Beheri 
30 A 156 Ktrpal S ngh V Bahcent S «g'‘ 
P C. 40 C 288 (1914) (enwi) Maraj^ 
Annavt V Ramaltnga 39 M ^87 (19161 

(1) Debiditla \ Se^t-davr Si X> i 

R 1900 (F B ) , , V 

(2) Jhitdi V JVi». at Khan 1 Lan"^ 

472 As to proof of legal neeess ty bf 
mortgage sec Bhtkhu Sahu ^ 

Pandei 41 A 523 sc 17 A ^ J 5^ 

(3) Ma d Ram \ B! upoJ Sm’fi >1''"' 

34 A 127 ^ .. _ 

(4) Jamtet/i Tata s Kashtnalh 2 ^ 

329 (1901) for case of son b.^ 
alienation see Mara Copal 
Paragonda 41 B 347 (1917) r 

Mall Bobu V Abanmath Adi urjoya W ^ 
W N 280 (1912) Bunuari Lai r 
Sankar, 13 C. W N 815 (1908) Det 

Aersin Singh v Canga Singh 37 A 

^*(sj^Copo;a AruAnanv VenkalaniraiJ 
r B 37 M 273 (1914) 

Kamenara v Veeroehorlii 34 
(1911) But such expenses cannot be an 
cirated in partition 

Ramahnga Annait 39 M 304 ( ^ 

(6) M Her \ Madhe Dai 23 I ^ 

2’ C 3\ N 33* 
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i<; gl^en 'jatisfactorj to the directors Proof of age can be furnished it anv 
time , if not furnished, it will be necessar) on settlement of claim — impos-* 
on the assured or his representatives the obbgation of giving proof of age before 
the Company can he called upon to pa\ I 
hfetime of the assured and an admission 
no further proof would he needed and the 

thrown on the Company(l) hut in the ah cuct oi suui evi imct huu ui sucu 
admission it hes upon tho e claimii^ upon the poli<^ by reasinablc proof to 
satisfy the Court as to the age of the assured (2) ^Vlien a person sues on a 
pohev of insurance which contains rertam exceptions in the event of which 
the assurers are not liable it lies upon the plaintiff to prove that the loss does 
not fall nithin any of tho«o exceptions (3) 

It is for the person who claims an exclusive privilege under the Inventions inientlons 
4ct (V of 1888) and is in po^ ossion of the facts which m his opinion entitle 
him to that excluhue priviU"e to show that those facts exist (4) 

Proprietors of land m the Bengal Presi lency are concerned with two LalchiraJ 
classes T — -r , t j Grants made previou 

to the 1 I ' bigha? the revenue of • 

which I ' of Ben Reg XIX of 

1793 r I arge of the revenue of 

the estate within the limits of which the lands arc situate The gift of this 
revenue was an act of liberahty on the part of Government inasmuch as these 
grants had been expressly excluded from the decennial and permanent settle 
ments The former lalhvaj holder was not dispossessed hut was allowed to 
hold the land as a dependant taluk subject to the payment of revenue (b) 

Grants «?ade after the 1st December 1790 and whether exceeding or under one 
Tiuniicd hyJas These grants (unless made by the Governor General m Council 
ncre declared to be m all cases nail and void and as they had been included 
within the limits of permanently settled estates the proprietors of such estates 
were bj •r. t-»t- 

to dispo* 
the rents 

required by law (section 11 Reg XIX of 1793) to institute suits in the Cml 
Courts for the recovery of the te\euue made o\er to them by Government 
With respect to the second class proprietors were formerly allowed to dis 
possess the alleged revenu" free holders but the difficulty of doing so induced 
resort to the Courts in tl ose cases also and finally this resort iras made com 
puJsory [oection 28 of Act X of 1859] (5) 

There is however an important difference as regards the burden of proof 
in each class of cases In the first class of cases where the allegation is that 
the lalhiraj tenure was created before the 1st December 1790 the onws pro 
handt m a suit for resumption of title lies on the alleged lalhirajdar or person 
setting up the revenue fret title (6) If a person claims under a lalJxraj grant 
made since 1st December 1790 this will be a conclusive bar to a suit for 


1,11 In Ore tat Goven ne t rtc 

Aisirattce Co v Naras ml a Clan Zi M 
204 (1901) Bhashayam Ayyangar J 

was of op Dion that such adm ss on would 
predide tie company from producing evi 
dence to d spro\c the age as admitted 
("’l Tie Or cnial Co’en en! tic 
Cor ponj \ Sarat Chandra 20 B 99 
(l89o) Referred to m Tie Onental Gov 
ern ei I etc Co Ltd \ Larastmha 
Clan 25 M 183 (1901) 

’1 -Ica^" udv Hajee Jttckar al 2 Ind 
Tur \ s 308 (1867) 


(4) Elz Vila Co Mur Mills Co 
17 A 490 (1895) 

(5) Fields nvidence Act 481 and see 
Fdds Regulations 36 245—261 

(6) Ib Omesh Cl under i Dukh na 

Soo dri W R Sp No 95 (1863) Fadha 
knsto S ngl ^ RaJI a Nungl i Sev Rep 
At«— Dec (1863) 366 Lalla SheeLlal 

V Sletkl Glota i Marsh Rep 255 
(1861) see also Heera Lot! v Haikun 
Bujo Bbee Z Q SOI (1878) 

bash e Dasce \ Coocootnotee Dsnte 
8 C 230 (1831) s c 10 C r 1/ 'I 
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Tpsumpt^ion, nlthoiigli tht '^uJt may bo brought wthin t^ehe vears(l) , hut the 
zemindars’ ngfit to rttenue is stiH ‘Jubjcct to the twelve years’ rule of Imut 
ation (2) 

In the second ells'; of ca«es, where the allegation is that the laJhraj tenure 
was created after the 1st December 1790, the onus frolandt lies on the zemindir 
or propnetor to show that the land claimed as lalhiraj n part of his iiial or 
rcnt-pajing estate, and was assessed with the pubhc revenue at the time of 
the decennial settlement (3) AVlicrc the plaintiff was the representative of an 
auction purchaser at a sale for arrears of Government revenue and the suit 
was tominenced witlim twelve years from the date of the purchase, the om* of 
proof was on the plaintiff to show that the lands were not laUnraj (4) Tfii 
is generallj done by showing that rent has been paid for the land m question it 
some time since December 1790 (5) Tbe mere fact that lands fall within tlie 
geographical limits of an estate docs not of itself show that such land is iiof 
land (6) But lands situated mthin the hmits of a zemindan are pnma facie 
considered to be a part of such zemindan, and those who alleged that the) are 
entitled to have any such lands settled as a separate shihni talul. niait rule 
out this title (7) In a question of boundary between a lakliiraj tenure and a 
zemindar’s inal land, tliae is no presumption one way or the other, but the 
onus IS on tlie plaintiff to prove bia case (8) If an alleged lalhtrajdar institutes 
a suit for a declaration of title the burden of proof is on him to prove h>' t’tle 
and no proof of possession (unlc«3 it be earned be)oarl 1790) will shift the bur 
den to the /cnimdar (9) Where tin, zemindar had alread) ousted tlie allegi’d 
Mhvajdur without resorting to the Courts, and the latter instituted a suit to 
recover posse^^ion, it was held that as the zcinmdar had no right to out the 
lakhiajdar, unless the lakhiraj was created subsequently to 1st December 
tile burden was on tlic zemindar to prove that the laViiiaj was created sub 
scquentlv to that date To decide otherwise would bo to vllow^ the retuindir 
by Ills own wrongful act to shift tbe burden of proof (10) Under eection 8 of 
the Land Revenue Act (XlX of 1873, K \V P), anj person claiming Bod 
free of revenue which is not recorded as revenue free, is bound to pt'"* 
title to hold such land free of revenue (11) 


0) Act NIV of 1859 8 t cl IJ 
Sristecdhiir Sacunt v l^omanalh Rokhtt 
6 W R 58 (1866) SI nkh Sahab v 
Lala BiJsessuar 1 W K 110 (1864) 

(2) Sec Fields Evidence Act 6t1i Fl 
323 324 tee also Forbes \ Veer Maho- 
jiicrf 20 \V R 44 (1873) and Act XIV 
of 1859 s 1 cl 14 Act IX of 1908 
Art 130 

(3) lb Htrrihur Mubhofadhia \ 

\ladheb Chiiiidcr 14 Afoo I A 152 
(1871) sc 8 D L R, 566 20 W R 
43 O Porbati Clioniu \ RajkrijIiHa 
Vookerjee BLR Sup A'd F B 
162 16S (1865), Mahon ed Atbur ▼ 

Reilh 24 W R 445 (1875) Sonaton 
Chose V Abdoo! Tnrriih 2 W R. 205 
(1865) Khelul Chunder v Pooma 
Chunder 2 W R 258 (1865) 

(4) Crfanoen’HSsa \ Pcarec Vohun 25 

W R 209 (1876) 1 C 378 

(5) Beharce Loll \ Ac/ e Doss 8 A\ 

R 451 /.or- «•» / 

nj//i r 
(61 
20 VV 

Ifi/jii V Mahomea An Iw v. iv i» -j 


(7) If we V Phoobnu \1o\ee 

I \ 165 (1861) sc 3 AN R ^ 

5 A'wJamee v kahferslad Pass -i 
R 411 (1875) #ee ol'o FHrmdft 
y tJ,sscss„r Dial 7 W R 143 {18«> 
(Suit lj> a zemindir for ilee!ar3ti''n ^ 
land sol 1 in eiecnt on as lakhirai ' » 
uial inn I) , 

( 8 ) Peer Chwl r y Ra > C. 

K 20 (1867) aho Vfliiafrrer Ff'’” 
Oo„raiS.„lh I All 11 C 167 
Persad \ KaUeharan Ghosh Mard' n 
215 (1862) \\ 

(9) Ran Jechun \ Pershad Sha' 

R 458 (1867) . 

(10) Ifiin Voli»ee\ Joyhss n no 
,ce W R Sp NO 174 0^^*) 
/oyirtsheit Voote'/ee ' “'*!!*, jt.n r 
NN R 160 (1867) SI eikh 

Shekh Tefal 6 '’VJJL 8 

iPooma Soonduree \ Aishorre 

\V R 238 (186-) , , I-j 

(11) Vre Field* I ''dfnee Vft 

325 and see for f.irlher 
Loi/Iira; Tenure* I leU * Tcncsl 
non pp 36 34 V— 161 See r w 
1’ Act 111 of 1901 
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AVlien a public bod} seebs un^r the Land Acquisition Act to acquire anv Land Ac- 
portion of a block of buildiOjK wluch is structurally connected with the mam qutsilioa 
work, the onus is on that body to showr that the portion i= not “ rca«onabI\ 
required by the full and unimpaired use of the house '*(1) 

AVhen the question is whether persons arc landlords and tenants, and it l ^ndlollJ 
has been sboi\ n that they ha\ e been actiQjl as such, the burden of pro\ mg that tenant 
thev do not stand or have ceased to stand m that relationship is on the person 
who afSrnis it (Section 109, post) As to the tenants estoppel, acc section 
116, post and as to estojiiiels affecting the landlord, sec section 115 po^l 
^\Tieie defendants admit the ownership of the land to be nitli the plaintilT 
but claim to hold possession of it os tenants, the onus lies upon them (2) The 
burden of proving that a tenure has been held at a fixed and invariable rent 
for a period of tweh e j ears antecedent to the permanent settlement in suit bv i 
zemindar for enhancement of rent lies on the defendant the tenure holder (3) 

But where the taluk is found to he a dependent taluk within the meaning 
of section 51. Reg VII of 1793 the burden rests ujmmi the plaintiff zemindar 
to show that the rent is variable (4) In another case it was laid down that 
there is no presumption that anv tenure held is not a transferable tenure and 
the person alleging it must prove it(5) but in a subsequent casc(Gl where 
the plaintiff sued to recover possession, as part of his putm estate of a r}oti 
holding sold in execution of decree and purchased by the defendant, the o«v« 
wa-« tluown on the defendant to prove that the ryoti tenure was of a permanent 
and transferable nature AVben a lyot holds lands of considerable extent 
under a zemindar and alleges that one or two plots are held under a different 
title the burden of proving this allegation is thrown on hiin(7) , and <imilarh 
tf a ryot, who has paid rent for several jeais pleads that he has got possession 
of a portion only of the lands demised, the ohms hes on him to prove this allega 
tion (8) In a suit by a kabulyatdar khot to recover rent, the ohms is on the 
holder of the hhoti land to show that be is excnipted from piying rent 
according to the custom of the country (9) Tlie mere fact that a tenant some 
time ago gave a kabulyat for a biiut^ period at a particular rate of rent is 
not sufficient m itself to throw' upon the defendant the entire burden of provms 
what the present lent is, without anv eindenco on the part of the landlord 
that the rent specified in the kabulyat had ever been realized from him (10) 

The property in trees growing m a tenant’s holding is, by the general law, vested 
in the zemindar and i tenant is not entitled in the absence of special custom 
the burden of proving which is on him to cut down and sell such trees (11) 

The decision of a survey-officer as to tenure is nmlei the Klioti Settlement 


II i oilalaraii am laiJri ' Collector 
or Godaian 27 M 350 (1903) 

(21 A'acfi’i^ Vjroiii ^ Uhoram Thabnr 
9 C \\ N 144 (1904) at p 146 dist 
Aoaoi* Tarassced v Behan Lai 9 C W 
L clx (190S) (suit (or doclarati n ul 
Khiid kaslil right] See Dina Nath Das 
\ Ganesh Chandra Saha 18 C L J 544 
(1913) (claim to raiyati interest) Barotk 
Kamol Saht v Lilhu Chnslra o 8 C L 
J 170 (1908) Maillol Karnani v Dar 
icchng ^liinicipalily 17 C L J 167 
(1913) (where no proof of contract no 
presumption of tenancy) 

(3) Cofal Lot Thakiir \ Tilak Chandra 
10 Moo I A 183 (1865) sc 3 \V R 
P C I 

(4) Bai losoon lery Dassyah \ Radhtka 
Chondkraiit 13 Moo I A 248 (1869), 
«c 4BLR PC 8 n\\ R(P 


C ) II 

fS) Doya Chai I \ iiiami Chnndcr 

14 C 82 (1887) 

(6) Da5ii» t Dttrga Gobtnd, 

15 C 89 (1887) 

(7) Ram Coomar \ Beejoy Cot ind 7 
W R 535 (1867) 

(8) Ben, Medliab \ Sndhiir Deb 10 
C L R SSS (1881) 

(9) t/uhamix > f } akonb \ Mill aniiiiad 
Ismatl 9 Bom H C R 278 (1872) 

(10) Mnbiiiida Cliuiid'a t 4r/-oii ,4/i 2 
C W N 47 (1897) 

(11) Kausaha s Cuhb Kour 21 4 297 
(1899) A tenant at fixed rite'* baling 
a transferable right in his holding the 
presumption is that the trees standing 
thereon are the property of the tenant 
Harbans Let v Moharaiah of Benares, 23 
A 126 (1900). 
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Enhance 
nient of 
rent 


\ct (I of 1800, Bom C ), bmdmg until reversed or modified by decree of Court 
and the burden of proof m such case lies upon t&e party seekin(» to \arv tie 
decision (1) The possession by the defendant of a tenure of limited extent 
within the jdamtifis putm raises no prcuimption of title upon his seizitrt of a 
piece of land and clainung it as part of his tenure The onus Ues upon the 
defendant to pro^ e that the land was included m his mohirari holdin » and 
not upon the plaintiff tu show that it was not (2) In a smt for ejectment 
where the defendant sets up a permanent tenancy the onus is upon the dehnd 
ant to show this (3) A landlord who makes an increase of rent for lacrea-vi 
of area must show the nece«!<?ary c»rcHinstantt.s justifying a decree (f) In the 
case cited where it was alleged tliat the area demised bva kabujijat wa« more 
than was contained m the specified boundaries, it was held by the Privy Council 
that extraneous eMdence was not adnus«ible to \arv the construction anl 
tliat the onus was on the tenant to prove his nght to a reduction of rent (a) 
In a 1 itcr case in the Calcutta High Court, it was said that there is no i ill 1 
reason why the rebuttable presumption raised by section 5, clause 5, of ibe 
Bengal Tenanc} Act should not be applied to a tenanev wlucli existed Kfore 
that Act came into force, for that Act merely codified a doctnne alreadi re 
cogmzed shifting the burden of proof as to the tenure m certain cases (<3) 

In a smt for enhancement of rent, the burden of proof is on the Ian 11 rd 
who seeks to disturb the previously existing arrangement (7) And it his biec 
recenti} held that section 91 does not preclude the landlord from promg im 
provemonts m considciation of which the enhanced rent was agrtcd, since the 
consideration did not constitute a term of the contract mtbm that section (s) 
But where the tenant pleads that a portion of the land held by him and sought 
to be enhanced is held rent free, the onus is on him to prove this allegation (91 
Where the defendant claimed to hold as a dependent taluk, the onus was held 
to be un the zemindar to show that the land was included in the zeminchn at 
the time of the permanent settlement (10) In a smt to recover arrears of rent 
at enhanced rates, the onus of proving ^tb the quantity and the rates » upo" 
the plaintiff and not upon the defendant (11) The onus of proving what the 
proper rate w also upon the plaintiff (12) But, wheru the plaintiff, who claimed 
a hnao/t rent at the rate of mne annas of the crop, proved that in the mouzah 
in question the nets paid rent at that rate, it wav held that the onus vw on 
the defendants, who alleged that the rate was eight annas, to prove their a le- 
gation (13) AVI ■’ ” * 

of which as an 
been « hanged si j, 


(1) ^(adhabraa \ Deonak 21 B 69S 
(1896) 

(2) Nanda Lai Gasuamt v Jagnesuar 
Hddar 5 C W N ceem (1901), Dina 
Hath Das V Canesk Chandra Saha 18 C 
L J S44 (1913) 

(l) Ismail Khan v Aghore Aalfc 7 
C W N 734 (19031 As to the facts 
which raise a presumption of permanenQ 
set notes to s 114 

(4) CoftTt Potra V Hetley 20 C 579 
(1892) Palan Lall v Jadu Halsana 10 
C W V 46 (1905) Ishan Chandra 
Muter V i?owr8n;an Chueierbalty 2 C. 
L J 25 

CS) Durga Prasad ^ingh ' Rajendra 
Narayan Degcht P C. 41 C. 4W (1914), 
18 C \V N. 66 

(6) lagabandhu Saha v Vagnamayee 
Dossee 44 C 555 (1917), see Krtfv 


Sindhu ^ 4nnada Sundari p S 3^ ^ 
34 (1907) Damandas Bhalloehorite 
Rtlmedhub Saha 44 C 771 (1917) 

(7) Uir a Vfl/i8m^rf v Radka R <”> « 

4 W R (Act X) 18 (1865) 

(8) Prabod Chandra Cangofaik\a 
Ckerag AK (1906) 11 C. W N. f . 

(9) Ueua; Bundopadhya r Ke!i ' 

sonno 6 C 543 (1880) s c. 8 C L 1^ 
6 Cmnida Pn\a \ Balan Dhap * ^ 
L J 37 . f. 

(101 AsanuUak v Passaral rlh *<' 

920 (1884) , n R ‘6 

(in Gafam All v Tagare 1 '' 

(1864) 9 )V R 65 , 

(12) Suneera K/aiaan v Tago'i ‘ 

R. 58 (1864) , . 

(11) Lochun ChoevAkiiryr 
8 C. L. R 426 (1881) See alsu • ’ 
pest 
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the onus IS on the defendant to prove that he has held at an uniform rent for 
twenty years and when he has di'cbai^d this burden of proof it lies upon the 
landlord to pro\e that the rent has \awcd since the jerniancnt settlement (1) 

^Vhere in a suit for arrears of reut enhanced rates were claimed for two years 
on the groun I tl at the lease contained a covenant by wl ich the rent was to be 
increased if the tenant on 1 oldiug o\er cla med occupancy rights it was held 
that this was in the nature of a penalty and not enforceable (2) 

If in a suit for arrears of rent the defendant claims an abatement on the Landlord 
ground that a portion of tl e land has been diluviated the onus of proving such 
liluvion IS on him (3) So also vhere tl e defendant in a like suit alleges that 
there has be n a remission of rent the onus is on hint to prove it (4) In the 
case cited it was held bj the Priv> Council tl at where diliivi itcd lands formed 
part of a I ermanent heritable and transferable tenure the tenant did not 
abandon his ' while 

they were s And 

m anotl er c ion of 

diluviated land remains with the o vner (C) 'Where a thareholdcr sues for a 
fractional portion of the rent and it is alleged that tl e entire rent is \yij able 
together the o utj is on him to show that I e is entitled to payment of the 
fractional portion separately (7) 

IS pc 

eject ' 

Beckt 
IS of 
claut ^ 

claiDUOg the rent the enus is on him to prove actual receipt and enjoyment (12) 

A person alleging that land is held by him as str or proprietor s private land 
must prove it (13) As under the Tenancy Act a landlord has a right to eject 
a tenant whoso bolding consists entirely of str land the burden of proving the 
existence of a special contract under which be rs entitled to resist ejectment 
lici on the tenant (14) In a suit for arreais of rent and ejectment for non 
payment where defendant challenged the rate claimed as well as plaintifi s 
right to sue alone it was held that the onus lay on the plamtiff to prove his 
claim to the rate of rent sued for and to shov be was •’ole proprietor (IB) A 
jwrson alleging in a suit for ejectment the peru aoency of the tenure must prove 
it (16) If a tenant is sued for rent he can set up eviction by title paran ount 


(1) Rail oneeDabeav Hurronalh Roy 
I W R C V Rul (1864) 280 

(2) M r Abdul Ifur v Kar 18 C L 
J 95 (1913) 

(3) Sat Obboi Xalh W R. 
(Act X) 28 (1865) 

(4) Bunaarry Lall v Furlong 9 W 
R 238 (1888) 

(5) Arun Chandra v Kam n Kumar 

P C 41 C 683 41 I A 32 18 C W 
N 361 19 C L J 292 (1914) over 

ml og /Iftnnath Dull v AsIgurStndar 4 
C, 894 (1879) 

(6) Bajanfo Kun or Roy v Soerelary of 
State P C 44 <X 858 (1917) set Mtm 
thi Jl/«Aar Hatan v Behar\ S ngh 3 A 
L. J 567 (1906) 

(7) Ml latuH V Hemro) S ngh 20 W 
R. 76 (1873) 

(8) N Iratan Mendal v hmal Khan 
Moho erf 8 C \V N 895 (1904) Ana da 


i/on Basok v Secretary of Slate 3 C. 
L J 3I« 

(9) ffomun Lall v Pud nan S ngh W 
R (Act X) 129 (1864) 

(10) Rash Behar v Hara J/tm IS C. 
555 (1888) 

(11) TA ogara a \ C naya Sat AanrfAo 
11 M f7 (1887) 

(12) AtrienCAu rfer Buraiee She kh 
2 W R, (Act X) 36 (1865) 

(13) ^or Das V CAatuAa Na a n 6 
A 286 (1884) 

(14) Kesleo Roo \ Poran Ba a IN 
L. R 32 

(15) She\kk Ashruf v Ram A shore 23 
W R. 289 (1875) 

(16) Th ogoroia v C naya 11 A( 77 
(1887) Rangasam \ Cmjna ■” II, 264 
(1898) Nlman Ma ro v Va A ra Ralh 
4 C W N d X (1900) 
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to that of the lessor as an answer, and if evicted from part of the land au ai>- 
portionment of tbi. rent maj take phcc but the o»hs lie', on the le •<or «ho 
claims an apportionment to show Tihat is the fair late for tlie lands out of wh ch 
the tenant was not cMcted(l) Unless a landlord has a jyrimd faac right to 
e\ let he iinist start liis case and show hon such right accrued There is no pre 
sumption th it everj tenant in a zenitndati is a tenant it mil nor tint a teamcv 
is not a saleable interest So iihere a ryot mortgaged the land in his hollin” 
and the mortgagLC purchased the land in execution of a decree obt lined ujioq 
lus mortgage and tlie zemindar sued to eject the decree holder and judgment 
debtor it n as held neither party a ' ' 

laj upon tf c phintiff and had not be 
hen a tenant lias been m long an 

admitted tenure it lus upon the landlord in a suit for ejectment to proic m the 
first instance that the land is his Utaa jiroperty and not the tenant’s (3) IVbere 
the lands granted were the lands of the zemindar and the grant was on the con 
dition that services should be rendered and that a certain sum should be parable 
to the zemindar in recognition of his ownership jjnma facie the ownership 
should remain with the zemindar , and the burden of proving the plea that the 
plaintiff was not entitled to eject would lie on the per«on res sting ejectment (I) 
Wliere a tenant having a right of occupanc) , not transferable br custom bad 
giien up to the purchaser possession of all the culturable lands of the holding 
but remained m possession of homestead lan^ only b) permission of the pur 
chaser it was held that this was suIRcient to indicate that the raijal had 

’ ” ■' was entitled to eject 

4nd where a tenure 
obtained against one 

of the truants after the shares of the other tenants had passed 1 j auction sai 
to a stranger on the allegation that the tenant against whom it 
obtained was the sole recorded tenant of the hndlord, it wa« held that whetw 
this wis HO or not was a matter of speciality within the knowledge of the laad 
lord ami the onus was on him to prove it (6) In a «uit in ejectment, *hu P***'" 
must prove good title there beng no onus on the defendant to pnivc m« 
relatively good or bad at all A\Ticre the plaintiff fails to do so the wet 
he was once in possession within twelve >cars of suit docs not throw the o 
of pronng good title on the defendant (7) 

Landlord A zemindar has as such a prma facte title to the ^ross collections of a 

and tenant tlic mouzahs or villages within his zemindari and the burden of proof is ou 
Intermediate pgfgQQ seeks to defeat that right by proving that he is entitle t o 
tenure intermediate tenure (8) Tl e same pnncijile will apply where the 

assignee or lessee of his rights, demands possession ol the land from a I ... 
who is unable to prove a tenancy or other right of continuing 
Vs to strict proof required on the part of the plaintiff seeking to didur 
'essinii < f very lon„ duration sec the case cited infra (10) ^\ here the p j 
siitd for decliration of their rights to jiossession of Hnds which they c 


(l) Go/'a Ki’d J! a \ Lalla Cnind 12 
W R 109 (1869) Surendra tforain 
Roi Cloi dh ri V £»i»o hath Bose 43 C 
554 (1915) 

(•>) -J/'/.a Pa i \ Sabbai a 13 M 60 
(I8S9) 

(3) Saida ! al \ Jagtesuar Ifaldar 5 
C VV N ccciii (1901) As to onus on 
(.rantOr to show rnjht to resume sea 20 
Bom R 7^9 

^4) Rajah ^ Rajah J enManara 

tnha 26\M, 403 (1903) 

I'J SaUabp^<i dJebi \ Srtraii Bhutta 
tiarj, 11 C N 873 (1907) 


(6) Rflititnfo Ao/A Ro} f 
M. M, n C W N 675 

(7) Bapnji A'oraioi Cl ^ t, 

*o«f Bat-want Ct Unxs 4’ B 

15 I C SSO And as ^ 
t,ro\e right to ej«et 46 I ^ 

(8) Sah b P<rhlad I ^ 

Tcuaree 12 Moo I A 331 

! B L R (P C) 134 \\ 

(9> Ram f/a«ee ^ 7 

L 374 (l873),Satat/1hirr B/xolf 

forr 11 C L. R ,2 B I- 

(10) Porbesy Urrr t/aAo-srJ I* 
i 216 (1873) 
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as Ihudkojiht and the Record o£ Rights showed that the lands were so . held 
that the onui was on the defendant to show that the entry was erroneous (1) 

Where m a siut by a shareholder to recover a fractional portion of the rent, Landlord 
the defendant contends that he is only bound to pay to the person entitled 
to the whole rent, the onus is on the plamtiS to show that he is entitled portion of 
to sue for a fractional portion (2) rent 

In a suit to reco\ or arrears of rent under a lahulyat, the defendant, who Landlord 
had paid rent for upwards of four or five jears, pleaded that ht bad obtained p"?- 
posse'^sion of portion onli of the lands denused, and it was held that the possess^n 
onus was on the defendant (3) Where the tenant executed a kahulyal in 
favour of the landlord hj which he agreed to pai additional rent at a certain 
rate if any land in excess of what was mentioned in the Jcdbulyat were 
found m his possession, and the plaintiff landlord sued to recover additional 
rent for excess land which he alleged was in the defendant s possession held 
that the onus was not on the plaintiff to pro\e the inception of tenancy (1) 

See section 114, " Presumplion relating to holding of land, post 

There is a presumption in favour of legitimac} and marnage, and there- Legitimacy 
fore on anv person who is interested in malnng out the illegitimacy of another 
IS thrown the whole burden of proving it [Sections 112, 111, post, to the notes 
of winch sections reference should be made (5) ] 

The burden of proof upon the question whether a man is alive or dead is Life and 
regulated by sections 107, 103, post, to the notes of which sections reference 
should be made 

It IS a settled rule of law that it is for the plaintiff to show pn md facie that Limitation 
his suit is not barred by Limitation (6) But when the plaintiff s suit or pio 
ceeding is piimd facie mthm time, if the defendant alleges that the case is ^ 

C imed by a special clause allowing a shorter period of Limitation it is for 
to satisfy Court that the case comes under that special clause (7} 

I ' * 11*, * I jj adverse possession 

II «' I I the defendant to allege 

[ date earlier than that 

assigned in the plaint (9) And where it is uncertain when a fraud affecting 
Limitation was discovered onus is on the defendant to show that the suit is 
out of time (101 And if the defendant ivishes the Court to believe in the exis 
tence of a particular fact operating as a bar to the suit, it is for him generally 
to proie thO'e facts under the provisions of section 103 anfc In a suit to 
recover immoiable property it is for the plamtiff to pro\e that he has been in 
possession at some time withm the period of Limitation and not for the 


n> Cajadhar Prasad S\nR! \ Sheo 
Nandan Prasad ^ingJi 23 C W N 30-1 

(2) in Lah n \ Heinraj S ngh "’0 

R 76 (1871) #£•<! as to tract onal co 
shares Punchanun Banerjee v Ras Ku 
mar 19 C 610 (1892) Rant Chunder v 
Girtdl iir Dull 19 C 755 (1891) Jogendra 
Naratn \ Bankt Singh 22 C 658 (1895) 
Btndii Bashini v Peart Mohiin 20 C 
107 (1891) Gofial Chunder v Vtnesh 
Naratn 17 C 695 (1890) 

(3) Ban hfadhub v Srtdl ar Deb 10 
C L R 5SS (1881) 

(4) II /ij/e \ Bliatrab Afaj, 30 C L J 
121 

(5) Sec also Ra/endra Nalh v Jogen 
dro, Na\h 14 Mon I A 67 (1871) Bhtma 
V D/iii/a/*/'a 7 Bom L R 95 5otino 
hi anum v Loddan Sal iba 2 C L J, 

■\V, LE 


218 and haltan Smgh \ UaABra;oIi A. 
n M 214 (1905) and 44 I C 57 
(6) ilaho led Ibral i i v A/9rn.;9it S 
C 36 37 (1878) Mahomed Ah \ hhaja 
Abdtl 9 C 744 (1883) Mitras Law of 
Limitation and Prescription 5th Ed 
p 105 

(7 M tra of ct see Mohanstng Cl a 
nan v Henri Conder 7 B 478 (1883) 
Dan null \ B I Steam Navigation Co 12 
C 477 484 (1886) 

(8) Jai Cl and Bahadur v Gir'tar Singh 
17 All L J 814 s c. 52 I C 366 
(9l Raia Ralan Singh v Thakur Man 
Smgh 1 ^ L R 20 and see Tants v 
Gajadhar 2 h, L R 98 

(10> dnbialah huttun \ ^jrnan Aair 
31 M 230 (1907) 


46 
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to tint of the lessor as an answer, and, tf c%icteil from part of the lanJ an ap 
portionment of the rent raaj take pHce but the onus lle^ on the le^'^or hIo 
chims an apportionment to show what is the fair late for the lands out of which 
the tenant was not e\ncted (1) Unless a landlord Ins a primd facie n^ht tn 
e\ict 1 e must start hi “ „ „i, ^ * „„„ j TV,ur» m nm 

sumption that c^erv 
IS not A saleable intei 

and the mortca^ee p i 

his mortgage and the /emmdar sued to eject the decree holder and judgment 
debtor, it was held, neither party ' ' 

1 1 } upon the plaintiff and had not b 
^\ hen a tenant has been in long ai 

admitted tenure, it lies upon the landlord m a suit for ejectment to pra\e m the 
first instance that the land is his Ikas property and not the tenant’s (3) AVtere 
the lands granted were the lands of the zemindar and the grant was on the con 

. 111. payable 

nership 
hat the 


plaintiff was not entitled to eject would lie on the person res sting ejectment (() 
\\here a tenant, having a nght of occupancj, not transferahle hi custom, had 
gi\ on up to the purchaser possession of all the culturablc lands of the holding 
but umamed m possession of homestead Iand> onl} b) permission of lie 
chaser it was held that this was sufficient to indicate that the raii/iit hnd 

’ * ’ > ji J ^704 entitled to eject 

\nd where a teo“t« 

^ obtained against one 

of the tenants after the shares of the other tenants had passed bj 
to a stranger on the allegation that the tenant agumst whom it h®d w 
obtained was the sole recorded tenant of the landlord, it wa» held I j 
thib w vs bO or not was a matter of speciahu within the knowledge of the u 
lord and the onus w as on bun to prove it (6) In a «uit in ejectment, ‘he .i 
must prose good title there be ng no ohu» on the defendant to pro'’' . 
relatively good or bad at all ■\\1icrc the plaintiff fails to do so the "‘j _y, 
he was once in po»«ession within twcUe years of suit docs not throw the 
of proving good title on the defendant (7) 

Landlord ^ zemindar has as such, a prima faae title to the grass collections 

and tenant tlic inouzahs or villages within his zemindan, and the burden of 
Intermediate p^j qjj seeks to defeat that nght by proving that he is entitle 
enure inttnuediate tenure (8) T1 e same pnnciplo will apply where the zcnim 


.tuuic t5 chuiic piiuvuno «iu - wISOIl 

ugnee or lessie of his ngbts, demands possession of the land iroin a t /m 
wiio IS unable to prove a tenancy or other right of continuing to 
\s to strict pioof required on the part of the plaintiff seeking to 
!»cssi{m of verj long duration jee the case cited in/rn (10) ^ Mijnfd 

sued for dtcliration of their nghts to possession of lands which th e) c ^ 

J 



Lalla Gozxnd 13 
Surendra JVarain 
Aolft Bose 43 C, 


(1) Cofon nt Jha 
W R 109 {1869) 

Roy OoidUnn v D 
5S4 (1915) 

(3) Atfo {(n * ' Sabbanna 13 M 60 
LJ8S9) 

(^3) Sotda I at \ Jagnes-Kor Holdar S 
' ■ N ccciu (1901) As to onus on 
r to show nght to resume see 20 
l.rarit’O' R.779 
Bom iHei Rajah \ Rajah 1 enlatanara 

(4) jw.M. 403 (1903) 

t mha SsNnrfala Debt v Srtrant Bhutto 
873 (1907) 


(6) BaUutla Aalh 
ffoih Saht new N 676 

(7) Bafiiji ^eroyan ^ ^ 

wail BalwonI Chitnis 42 ” ^ t> 

45 I C 550 And a* ” ' 
pro%e right to eject 46 I ^ 

(R) Sohtb r<rhhJ 
Teriaree 12 Moo I A 331 (»«''' 

2 B L R (P C) 134 . ^ -0 W 

(9) Rom itmiee v 7 

R.. 374 (1873) . Balot T,"'"'" 
Koer. 11 C L. R 476 (188-) ,2 p U 

flOV rorbet % Veer Mahoi^fd 


(5) Sathf 
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as Lhudlofiht and the Record of Rights shoned that the lands were so held 
that the onu$ was on the defendant to show that the entry was erroneous (1) 

AVhere m a suit bj a shareholder to recoTer a fractional portion of the rent, Landlord 
the defendant contends that he is onl) bound to paj to the person entitled 
to the whole rent, the onus is on the plaintiff to show that he is entitled portion of 
to sue for a fractional portion (2} rent 

In a suit to recover arrears of rent under a Idbulyat, the defendant, who Landlord 
had paid rent for upwards of four or five years, pleaded that he had obtained 
possession of portion onlv of the lands demised, and it was held that the possess^n 
onus was on the defendant (3) ^\here the tenant executed a labulyat m 
favour of the landlord by which he agreed to pav additional rent at a certain 
rate if any land m excess of what was mentioned in the kahulyat were 
found in ins possession and the plaintiff landlord sued to recover additional 
rent for excess land which he alleged was in the defendant’s possession held 
that the onus was not on the plaintiff to prose the inception of tenancy (1) 
iSec section 114, ''Presumption relatxng to koldittg of land post 

There is a presumption m favour of legitimacy and mamage, and there Legitimacy 
fore on anv per on who is interested in making out the illegitimacy of another 
IS throivn the whole burden of proving it [Sections 112, 114, post to the notes 
of which sections reference should be made (5) ] 

The burden of proof upon the question whether a man is alive or dead is Life and 
regulated by sections 107, 108, post, to the notes of which sections reference dssth 
should be made 

It IS a settled rule of law that it is for the plaintiff to show prmd faae that Limitation 
his suit IS not barred by Limitation (6) But when the plaintiff’s suit or pro noaiMsRm* 
Lcedmg Is ptimd facie within time, tf the defendant alleges that the case is ^ 
governed by a special clause allowing a shorter period of Limitation it is for 
mm to satisfy the Court that the case comes under that special clause (7) 

*** . n of adverse possession 

the defendant to allege 

^ date earlier than that 

assigned in the plaint (9) And where it is uncertain when a fraud affecting 
Limitation was ^covered, onus is on the defendant to show that the suit is 
out of time (101 And if the defendant wishes the Court to believe in the exis* 
tence of a particular fact operating as a bar to the suit, it is for him generally 
to pro\e those facts under the provisions of section 103, ante In a suit to 
recover immovable property it is for the plaintiff to prove that he has been in 
possession at some time within the period of Limitation and not for the 


(1) Gaiadhar Prasad S ngli v Shco 
Nandan Prasad Stngh 23 C W N 304 

(2) Lalun % Hemraj Singh 20 W 
R 76 (1873) see as to fractional co 
shares Punchantin Banerjee v Raj Kn 
mar 19 C 610 (1892) Ram Chunder v 
Cirid/iiir 19 C 7SS (1891) Jogendra 
Narain v Canfei Stngh 22 C 658 (1895) 
Binifii RojAiiii V Peart Mohtin 20 C 
107 (1891) Gopal Chunder > Umesh 
Norain 17 C 695 (1890) 

(3) Bart. Madhub v Srtdl ar Deb 10 
C L R 555 (1881) 

(4) Illijf^v Bharab Maji 30 C L T 
121 

(5) See also Rajendra Nath v Jogen 
draNalh 14 Moo 1 A 67 (1871) Bhtma 
V Dhutappa 7 Bom L R 95 Sak na 
khanuin v Loiifan Sohiba 2 C L. J, 

TV, LE 


218 and kaltan Singh \ Maharajah A. 
W M 214 (1903) and 44 I C. 57 

(61 Ma/oned /&ra/ii i» v Mornsatt 5 
C 36 37 (1878) Ifafiomcd ydl, \ Khaja 
Abdul 9 C 744 (1883) Mitras Law of 
Limitation and Prescription 5th Ed , 
P lOa 

(7) M tra op cif see Ifohanstng Cha 
tan V Henry Conder, 7 B 478 (I8S3), 
DanmuU \ B I Steam Navigation Co , 12 
C 477 484 (1886) 

(8; /oi Claud Bahadur v Uirttar Singh 
17 All L 7 814 s c. 52 I C 366 

(9) Raja Ratan Singh v Tliakur l/aa 
S'inrA 1 N L R 20, and see Tants v. 
Gajadhar 2 L L R., 98 

(10) dmfriafali kiiltun \ Raman katr, 
31 M 230 (1907) 


46 
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defendant to prove ad\ er^c iM)sse^sioa for twelve years (1) And it has been h«lJ 
by the Jladra.? High Court that while a parti who bases his title on j><( '•’wwa 
adverse to the Crown must yrimo facie show possession for sixtv viar« the 
proof of such an adverse possession b\ him for a shorter jienod uill shift the 
burden of proof on the Crown (2) Such possession may be proved by oral 
evTdence alone (3) But the acts implving pos. ession in one case mav be rrhellr 
inadequate to prove it in another The character and value of the prwpertr 
the suitable and natural mode o' using it the course of conduct which the 
piopnetor might reasonably be expects to follow with a due regard to hiv 
own interests — all these things greatly varying, as they must under vanoiu 
conditions, arc to be taken into account in determining the sufficieniv of a 
possession (4) BTiere land has been shown to have been in a condition un'ftbn" 
it for actual enjoyment in the usual modes at such a time and under 'uch 
circumstances tliat that state naturally would and probably did continue until 
twelve years before suit it may properly be presumed that it did so continue 
’ ’ " *^3 1 jjjg contrary is shown (i) 

to a mouzah part of a lahk 
lad m recent years become 
id proved his title but the 
defendant reiving on adverse possession for more than twelve years before 
the institution of the smt, denied the plaintiffs title to the soil of the hhm 
it was held that as the plaintiff had proved hts title, the oi'ifhy o'* 
the defendant to prove that the plaintiff had lost his title bv rea*on of the 
adverse possession (6) \dverse possession by one person of a «ite I'cloni'^s 
to another adjacent to the former’s house as a convenient adjunct cannot 
be regarded as an indication of an assertion that the land bo u^ed belon"S 
to the person so using it Such user for nn\ length of time docs 
amount to adverse possession and cannot confer title by preicnptioi (0 
\Vhere a suit was brought bv the plaintiff, thw mortgagee, to rccov er the pnncipu 


(\) Perhlad Sent v Haiertdra Kuh^re 
12 Moo I A 337 (1S69) Dmobvndoo 
SuU^e \ rurUng 9 V\ R 155 (1S68) 
Sitros r Singh v Kind LcU 8 Moo I 
A 199 (18601 Koemar Ranfil v Sehirne 
4 C L R 390 (1879) Bhootnath Chatter 
fee \ hedar Nath 9 C 125 (1882) 
A^o ir S dtee \ If oon esh Chnnder 2 U 
R 75 (1865) Boelce Stngh t Hurbins 
A^aroi I 7 V\ R 212 (1867) Bronanutd 
Costatt^ V Government 5 W R 136 
(1866) Jugodumba Choudhratn v Ram 
Chnnder 6 VV R 327 Cassatn Dost v 
Stroo Kocmaree (Suit for share in joint 
family property) 19 W R 192 (1873) 
CelleetOT of Rungpore \ Tagore 5 W R 
115 (1866) Beer Chunder v Deputy Col 
feeler of BhuUooah 13 M R P C. 23 
(1870) ffaro Detai v Ramchandra Detat 
6 B SOS (1882) Ramefandra Sarajan 
\ Aorjjon l/aloifrp 11 B 216 (1886) 
Tutu Pershad \ Ra/a \fuser 14 C. 610 
(1887) ^fohiniq Chunder v Vohesh 
Chunder t6 C 473 (1888) Ram Lochun 

V Jay Daarga 11 M R 283 (JS69y 
Par anund \ftster % Sofifb AU 11 
438 (1889) Cooroodast Roy ' Huronath 
Roy 2 W R 246 (1855) Jafar Hustain 

V Miuhuq All 14 A 193 (1894) Vn 
dun Mohun \ Bhuggoomunto Poddar 8 
C 923 (1832). »//«« Jtohomed r Sura 


hutaonitjo hhanurtt W R 

//mania An non Debi v 

Ro, p c 10 c V m (>»« 

Buhambhor Salbhoia v 

18 C L J 601 (1913) „ , 

(2) 5n Raja Chat from Ra"« ,, 
Seereiary of State far Ind o (ISO ' 

M 1 Explain ns Seeretory of State !<" 
fnda ^ lira Rfljan (1886) 9 M 1 > 

(3) V ante s 59 and pot! » 

(4) Lord Aix oeatc v Lord Lo-at i- »' 

5 App Cas 288 (1880) 5 

(а) Mahomed Ah t hhaja -t^Jut 

C 744 (1833) iMinej 

Arwfcno Kishore 9 C 802 (1883) 

Mohun V VfolliU'’8 \fohun 7 C-, • 
(1881) (Diluvion) from this « 

tinsuish Cotool Arulo > DaviJ -' J 
43 (1875) See also \fohamfd 

> Mornson S C 36 (1878) ffeyChtf 
\ Seeretary of State 6C L 

(б) Radha Cebnd \ Inst! 

R 364 (1880) (Dilurion) ara a 
the elements of adverse pos«s» J® 
Suadarajajtnel v Covmda Ian ^ . 

31 M 5’3 (1908) and dotendra 
Rai \ Paladeo Dai 3S C. ^ 

( ) Munamat Culab UrS 
Rom 38 P L R 1919 * ' 


. Man 

51 r 
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and interest due upon two mortgage bonds ind to enforce that claim by a sale 
of the mortgaged property, he never baving been in possession at anj time, 
and the defendant contended that the mortgagee could not enforce his right 
against lum, because he had been in possession adversely to the plaintiff and 
those under whom he claimed for a period of twelve years before suit, it was 
held that the suit was not brought to recover possession as upon a dispossession, 
and the onus Hv on the dcfciidant to prove an adverse possession (1) But 
the general rule is that, when i plaintiff claims land from which he has been 
dispossessed, the burden is on him to prove possession and dispossession within 
twelve years or that the cause of action ato«e within twelve years (2) In the 
caseoi Rndfta Gobviul Roy V Ir\ 5 l»lSi,t.lved«f«sda,wtbids»t\vp& UtUby tvfftlve, 
years’ ad\ erse possession, and neither suit was brought to recover possession 
as upon a dispossession The fact that rent was not paid or that the payment 
was discontinued is not enough to show that a possession was adverse (4) 
"Where a mortgagor by conditional sale afterwards surrendered his equity of 
redemption to the mortgagee by an unregistered agreement and the mortgagee 
lemamed in possession for many yean, it was held that his possession was 
adverse and that the mortgagor was barred by limitation (5) 

"Wlien a suit for possession is instituted between the vendee and his vendor, 
the o«ua is on the vendor to show that he has held adversely to the vendee for 
twelve j ears (G) And it has been held th it to enable the rfefpndant to add to 
the penod of his own adverse possession (wluch was admittedly less than twelve 
years), the period of his vendors possession, it must be shown that the latter’s 
possession was also adverse , it was held also that the question of adveise pos 
session aa between tenant** in common depends not on severance of the tenancy 
in-coinnion by partition, but on exclusive occupation by one co tenant amount 
ing to ouster of the other (7) And m another case it has been held that entry 
and possession of land under the common title of a co owner will not be presumed 
to be adverse to the others but will ordinarily be held to be for the benefit 
of all (8) "Where m a amt to recover possession of certain property from the 
plaintiffs \endor, who did not substantiallj resist the claim a third part} 
came m and claimed the property and was made a defendant it was held that 
the burden of proof against the plaintiff Uy on such intervenor (9) In a 
case in the Calcutta High Court it was held that adverse possession affects the 
interest which the person entitled to immediate po^ssession has at tliat time (10) 
If, in execution of a decree obtained by A against B formal (though it 
may not be actual) possession has been given to ^1, 5 cannot afterwanls, m 
support of a plea of limitation, rely as against A, upon the possession which 
he had before the transfer of possession by execution (11) But such possession 


(1) Rao Karon \ Baker Ah 9 I A 
99 (1882) 5 A 1 

(2) Moro Dcsai v Ramchandro Desai 

6 B, 508 511 (1882), Rally Churn v 
Secretory of State 6 C 725 733 (1881) 
Gokut Chuitder v Nil noney Mitter 10 
C 374 (1884) Bhoddar v Khotr ud dtn 
Hiitain (1906) 29 A 13 

(3) 7 C L R 364 (1830) For deli 
nition of terms discontinue discon 
tmuance in Art 142 of Act XV of 1877 
see Cobind L.all v Debendronath ^full ct 

7 C L R 181 (1880) 

(4) Projonna Kumer Mookerice v 
yriitan//o ;?i>ut 40 C 173 (1913) 

(5) Kliedu Roi \ Sheo Parson Rai 39 
A 423 (1917) 

(6) Sayad A/r£aiiilii/a \ Kano yalad 
Fandcho 13 B, 424 (1888), Ram 


Prosad V LakUt Naroxn 12 C 197 (I883) 

(7) 4iinia Razji v Shrrxdhar Norayan 
33 B 317 (1908) 

(81 Jogindra Nath Rai v Baladeo Das 
35 C 951 (1907) 

(9) Jugodanund Misser \ He »id Rus 
tool 10 W R 52 (1868) 

(10) Prtya Saihi Deii v Manbodh Bibi 
44 C 425 (1917) Per Sanderson C J 
and Mookerjee J see dissenting from 
NellamaHa v Bctha Nackan 23 M 37 
(1899) and see Nandan S ngh v Juki 
nan 34 A 640 (1912) Raj Katk v 
Narati 36 A 567 (1914) Viyopuri % 
Sonamma F B 39 M 811 (1915) 

(111 JtggobundH Mukerjee i Ra 
Chinder 5 C 5S4 (ISSO) followed 
Jng^vb ndlH 3Silter \ Pumanund 
son 16 C 30 (1889) I 
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IS of no avail as against a third party (1) The principle, however, os hid 

down m Jvggohundhu MttLerja: v Ram Chunder Bg8ack(2), was extended by 

the Full Bench of the Calcutta High Court to the case of a purchaser at auction 

in executn ‘ i i w t . ^ , 

held that 

had taken 

Where, in 

the landlord but claimed to hold under a vahd iniras tenure the onus was held 
to be on the defendants to prove, either that thev had a valid niiros tenure or 
that, by reason of their Iiaving held adversely to the plaintiff as inirardarj for 
mote than tweUe years, the plaintiffs were debarred from questioning their 
nght (4) In i suit for redemption the burden of proving that the suit is 
ivithin limitation lies on the plamtiiTs (5) See as to possession section IIO 
In the undermentioned casc(6) a majority of the Bench held that it was on the 
plainti^ reiving on an acknoulcdgiucnt to show that it was made before the 
period of liirutation had expired 

Malicious In a suit for damages for mahcious prosecution, it hes on the plaintiff to 

proie the existence of mahee and of want of reasonable and probable cause 
before the defendant can be called upon to show that he acted bond Juk and 
upon reasonable grounds behaving that the charge which he instituted was a 
valid one (7) The rule as to the burden of proof in siuts for malicious 
prosecution has been extended to the case of alleged false information given to 
the police. If the plaintiff is convicted in the first Court and acquitted oak 
on appeal, the onus cast on him is specially he'vvy He must show that the 


V Purguu Roy 7 C 418 (1881) See 
also fJarj tan % Shnram 19 B 620 
(1894) C/ifirn V Afadhub Chosol 

4 C 870 (1879) Gungo Gobi id \ 

Bhotal Chu xdcr 19 W R 101 (1873) 
Alo'itffer Wal id \ Abdns 6 C 

L R. S39 (1880) Siam Claron v 

Jlf ad/tab Chandra 11 C 93 (1884) 
Vetikotaro I anna ^ Vtra > a 10 M 17 
(1886) 

(1) Rut }\l Singh \ Bunaati Lot 10 
C 993 (1884) Molunttdn v Alaneher 
shah 6 D 650 (1882) Doyamdht Panda 
1 heloi Panda 11 C L R 395 (1882) 

(2) 5 C 584 (1880) 

(3) fuggobiindlu \Tiiier \ Ptinanund 
Cossanii 16 C. 530 (18S9) o^errulins 
Krisl fta Lai > Radi a Krishna 10 C 
40’ (1884) 

(4) Ogra KanI \ Mahesh Chunder, 4 
C L R 40 (1879) 

(5) Klatdi Lat \ Fa.al 51 I C 956 

(6) Am [< Singh v ratch Chand 42 A 
575 

(7) ’•(ohm t Coar % Hayagrtb Das 6 
B L R. 371 (1870) sc 14 W R 
425 Not couree Cl under V Btntionayee 
3 W R 169 (1865) Moonee Vpimah \ 
Alun 01(01 Commissioners \(adrat 8 Mad 
n C ISI (1875) Doongrussee Byde v 
Cndharec Afnll 10 VV R^ 439 (1868) 
She kh Roshun \ Aofrin Chundra 6 B 
L R 377 note (18C9) s e 12 tV R 
403 hha‘i Ko biitooltak v Malee Pesha 
kur 13 \\ R 2"6 (18"0) Agharenatl 
Roy \ Radhka Pershad 14 W R 339 


(1870) kisloree Lall v EnaeUi Hessen 
1 All H C A C 11 (18«) 

Ram Biidden \ S rdar Dyel 17 >V Ri 
101 (1872) Baboo Cantsh V ilugneertm 
Chemdry 17 W R PC 283 {18^2) 
sc n B L R r C 321 Disnnt t 
Legge I Agra H C 38 (1866) We^r 
all V Ddion 6 K W P Rfp 200 (1874) 

5x8 nj Aa^ifc/n \ 5w&roniama ilud^ ^ 
Mad H C 158 (1864) yengamoSai^ 
\ Raghava Chary 2 Mad H C. 2 
(1864) Cirdharla Dayaldas ' 

C«rd;.flr6j 10 Bom H C 182 ( 873 
Hall \ f'enkalakrtsftna 13 M 394 (18W 
lVatson\ Smith 4 C V\ N x'Ui (JSW 
Nolhappa Coundan \ Kal afPa CoiiMS>i 
24 M 59 (1900) Ramayya v S rayys 
24 M 549 (1900) Hartsh ChanHf r 
Kisl ikanta Bai erjee 28 C 591 (I 
As to reasonable grounds 
Roy X Kisheti Lall 5 W R 28’ 08“’ 
Mohendranath Dull V keylosh Chunsfr 
6 ^\ R 245 (1866) and proseeui on d « 
m ssed for want of proof ..i 

X Conesh Dun 5 W R 134 “ 

xmtrue charge before pol ce ^ 
Chmdery S«rbo Aofchyo 11^ 

(1869) The mere absence of 
an ! probable cause does not ^**** ^ l - a 
the conclusion as a matter of . 

act IS malicious It is not i, 

mxlce lutmalcemar ‘j 

the circun stances of the case o« . 
from It B/i I Sen x S Xa Rem 2« A, 
363 (1902) 
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onginal conviction proceeded on evidence known to the complainant to be false 
or due to the wilful suppression by him of material information (1) 

Where a plaintiff alleges and adduces evidence to sho'f that the standard 
of measurement prevalent at the time the claim is made vvas m use when the 
tenanev was created , and the defendant asserts that the standard prevalent 
at the creation of the tenancy was a different one, hut gives no evidence of it, 
the Court mav presume that the state of things in existence at the time o! 
the suit existed also at the inception of the tenancy (2) 

It IS for the party who comes into Court and pleads minority to make out Minority, 
his ca«e before the adverse party can be required to rebut it (3) llTierc a person 
alleges his inmontj m order to escape liability imder a mortgage executed by 
him the burden lies upon him to prove that he was a minor at the time the 
transaction was entered mto (4) But when the minority of a testatoi is pleaded 
as a defence in a Probate action the onus to prove that he was of full age is 
on the party setting up the IVill (5) It has liccn held m England that in an 
action against an infant for necessaries the onus is on the plaintiff to prove 
not onl) that the goods supplied were suitable to the condition m life of the 
infant, but also that thi, latter was not sufBcicntlv supplied with goods of that 
class at the time of the sale and deh\crv(6) 

On a charge of nu'»appropnatton of funds under section 409 of the Penal Mlsappro* 
Code, it IS not necessary for the prosecution to prove how the ii oney in question prlatmn* 
has been employed bv the accused, for when it has been proved tliat he has 
not accjunted for money entrusted to him, the burden is on him to prove his 
innocence (7) 

Whin a plaintiff sues to redeem and the defendant denies tbe mortgage, Mortsa^e 
the plaintiff must in the 6tst in«tance prove his title (8) In a suit to enforce 
' ’ ’ * ed in the Sealdah Registry, on the ground 

was in the Sealdah District, the defendant 
^ there was no such proj>ert> m existence 

in the Sealdah District, the registration of the mortgage was bad and the deed 
as a mortgage had no efficacy m law field that the onus was on the defendant 
to show with every clearness that no property in the Sealdah District had been 
comprised in the mortgage (9) In a suit for redemption a plaintiff has to prove 
the existence of a subsisting mortgage which he is entitled to redeem (10) A 
recital of ’ ' ' ' ’ hich has been proved 

to have 1 of the payment of 

such con« who was assignee 

of an unregistered bond of the year 1879 for Rs 99 sued to enforce the bond 
and claimed Rs 637 12 1 m respect of it, or m default foreclosure of an occu- 
pancy land The time fixed for payment expired in 1882 Held that under 


(1) Raghabeudra v Kashtnalk Bhat 19 
B 717 (1894) per Jardine J Accord 
leg to tbe judgment of Ranade J this 
case was governed by principles regulating 
suits for defamation 

(2) Thimino Reddi v Chenna Reddt 16 
M L J 18 and see Thakdi Haj, v 
Budrudin Sotb 29 M 208 

(3) Ishan Chandra hfilter v Ramrarijan 
ChucherbuUy, 2 C L J. 12S 

(4) Niamalulla Khan v Gajraj Singh, 
6 O L J 376 s c 53 I C 136 

(5) ymipakshappa v Shidappa 26 B, 
109 1J6 (1901) 

( 6 ) Arishnamaehariar \ Aruhnama 
chariar 38 M, 166 (1915) ^ee Bhagirathi 
Bai V I'lrAn anolb 7 Bom L. R , 92 


(1905) 

(7) Nash V In nan (1908), 2 KB. 
P I 

(8) N V Kad.r Bakih (1910), 33 A. 
249 

(9) Bela v Shzie 27 B 271 (1902). 
and other cases there cited 

(10) fegim Me>an v Bhool Hath 31 

C 146 (I^OU I 

(11) Vusafir Rai v tfiurr Logan 2 
AH L. J, 63 (1904) for essentials of 
simple i'iort{,age tee UoAen Lol v Indo- 
wait F B 39 A 244 (1917) and DaUp 
Stngh V Bahadnr Ram 34 A, 446 (1912). 
and for to prove debt is outstanding 
see Hasan Khan v Mandir Das, 17 C. 
W N 49 (1912) 
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the circunistancM a hca\^ onus la^ on tlu plaintiff to p^o^c not onl) the 
execution and consideration of the liontl but aho that on the date of the suit 
it ^\as Rtill unpaid, and that the conclusion that the debt must ha\c oecn 
forgiven bj , or paid to tfie onginal creditor was almost irrcbuttalle (1) ^^Tiere 
both plaintiff and defendant relied onl) on one niortgigc and the onI\ question 
s\as sshethtr it vas nuhsuting or not, the burdLn of proof was held to bo upon 
the defendant as he must be deemed to be aware of the date of the transaction (2) 
Pred( rtssors of the defendant respondents executed a mortgage m fa\ our of the 
plaintiff appellants on the 15th April 1902 The mortgaged properties neludel 
a plot of rent free land in the Burdwan district ns desenbed m the mortgagf* 
bond The deed of mortgage was registered at Burdwan One of tic defen 
dants denied the existence of riicIi a plot of land and contended that it uasa 
fictitious plot mentioned in the deed of mortgage m fraud of the Iw of 
registration, and that registration was thus invalid and ro the plamtifTi 
could not get any relief in rcsjiect of the same in a suit on the niortgase 
Held that the oruK lav on the defendants to disprosc the existence of the plot 
of land in 1902 //cW further that the defendants faded to discharge tl c o> vt 
and the suit was therefore decreed with costs (3) llic onus of prosing pnont\ 
IS upon the person relying upon such a plea in u mortgage suit (1) Ominanh 
in a suit for sale based on a mortgage it w for the defendant mortgagor t» 
pro\e that nothing remains due on the mortgage if that le his defence lut 
the circumstances may be such that the onus might he on the phintiffi to 
prove that the mortgage had not been Hatisfied (5) Where m a suit for 
redemption the plaintiffs relied, to bring their amt within limitation upon 
acknowledgments made by the mortgagees m 18C3 ns indicating that the 

‘ ’ ‘ hat date held (per Piggott 

' be drawn from the acknoff 

o c. o IPC3 o Bubsisting mortgaes 

not barred by linutution, and that it was on tlic jdamtiff rolling on the ackno i 
lodgment to show that it was made before the j*cnod of limitation liad expire** 
(})er Bannerjee, J coiilra) The acknowledgment of 18C3 nught be taken .until 
rebutted, us pwnd /aae evidence that the mortgage was o subsisting mortgage 
at its date (G) 


Under a possessor) mortgage of 1870 it was found that poa^c’^ion wa 
not transferred to the mortgagee and no steps Jnd been taken b) the la r 
or his heirs to recoser the amount Neld, tl at under the circumstances it wa 
reasonable to presume that tjic mortgage of 1870 had been satisfied, 
the onus was on the plaintiff to prove that it was Rtill in force m / 
Tile circumstances ol a esse jna} Jjc sveh ihoi the onJinarv 
a deed cMdcn'’ed a genuine trunsoction for consideration and that ti e 
it purported to secure was a real existing debt docs not applv and tfia 
onus to pro\c these facts is on the plaintiff (8) 


Where under an Act certain things are 
liability a*ta - - ' 

who alleges 
cnbod in th( 


required to be done anj 

^11 ‘ * n for tl e 

the things pre< 

I irs of road 


(1) Ran troiad \ kuhorf Lol 46 I 
C. 657 

(2) \tadhaxon t'ydior i I akth tana 

Patlar 44 I C 447 

O) Sudhr Chandra Self > I 

Ahdillaul Uw/ott 22 C W N 894 ■ 
e 4R I C 5'’0 C’f'y whether lie 
pbintilT* were in>oking; an estoppel to 
defeat the prov sions of the Reglstrai on 
Act 


<4) Pfbi Dayal \ Canesh 
^ C. 933 _ .. V, 

(5) Tfl ' nhayalal — *' 

”<6> Anuf S ngh v Cauh ChanJ « 

(7) Amrita Rat \ Jubbanbai *6 i ^ 

676 , i< t C. 

(8) Sfeghra/ y SMundram 45 

806 
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!<• IS for the plaintiff to pro\e the pnhlication of the notices and extracts from 
the valuation roll of the estate prescribed by •'ection 52 of Act IX (B C ^ of 18^0 


had not been duly complied with it lies upon the defendant to show that the 
sale was preceded bj the notices required hr that sub section the service of 
which notices is an essential prcliniinatv to the validity of the sale (2) Under 
Act XI of 1®50 the onus is on the person who «eehs to have a «ale set aside, to 
establish that t^e reqiurenients of the Statutes have not been complied with 
bv the rolIector(S) and in a suit for ejectment by a purchaser the oi us is on 
the raiijat to show that he held the land as such (4) 

The j UTcbaser of an estate at a sale for arrears of Government Revenue 
IS however m a different position In the latter case the notices arc served 
in the ordmatj waj through the officers of the Revenue Court add the pre 
sumption under section 114 clause (e) would aW e in respect to the service of 
such notices until the contrarj was proved The onus of piovnn^ irregularity 
in the preparation service or posting of the notice rests on the person who 
e,iks. to have, the sale set aside In the ca^e of service** of notice under the 
Bengal Public Demands Act of 1895 the omi* i3 on th partj rtlvmg on the 
notice to show that there was proper semce as requind bv law (6) 

The law gives the holder of a registered mortgage priontv over an un 
registered mortgage though tlic latter may be of earlier dote In order how 
ever to check fraud under cover of this provision of the law such pnontj 
cannot be claimed if the subsequent mortgagee at the tune of ohtainmg his 
mortgage had notice of the evtUec moitgage Tie onus is upon the party 
alleging such knowledge or notice to aver the «ame in his pleadm 's and to 
prove it (7) And the onus is on the defendant to show tJiat tlie juamtiff as 
holder of a bill of lading had notice of the contents of the charter party (8) 

Po««e8ston of property is presumptive proof of 0 Mier«hip Therefore Ownership 
vvhen the question is whether anj [ erson is owner of snv tl mg of which he is 
shown to be m possession the burden of proving that lie is not the owner is on 
the person who affirms that ht is not the ovner (Sections 110 114 potl, to 
the ; oUs of which sections reference should be niade) 

The burden of proof as to relationship in the ca«es of pirtners landlord Parlner- 
and tenant principal and agent is dealt with b} section 109 post (to the notes 
of wliicL section reference should be made) In a partnership stii*’ where one 
party does but the other party do-'« b " c — . *v .. *i 

shares in the said partnership were 
qualitv of partners’ shares casts 

agreement who must therefore begiu i.;; i t, onus oi i rovnng tnat a partnership 
has been dissolved bv consent and the account has Men settled rusts on the 


(1) ^thanullaJi v Tnloehan Bagel i 13 
C 197 (18S6) Rojh Behan « Ptiaiibori 
Choudhran IS C 237 (1888) 

(2) 11 irro Doia! v \fal cmed Cast 19 
C 699 (1888) followed Pretn Chond v 
Suro) Roijan 1 C L. J 102 n (190S) 
See also Doorga Chum v Syud Noin 
nooddeen 21 VV R 397 (1874) Ashun 
uUa Man v Hurrt Churn 17 C 478 
(1890) and as to notices under Rent Re 
co\ery Act VII of 186S (Madras) see 
Porasa ny \ Muihusa y 27 M 94 
(1903) [landlord proceed ng ly way of 
d stress iiu«t show that the rerju rements 
of the Act ha%e been cnmpl ed with) 


(3) Shetth itahomed Ago v Jadunan 
dan Jha 10 C VV N 137 

(4) Aobieo Churn Chakratorti \ Pya 
Ca 10 C W N 497 

(5) Sheorulltin S ngh \ Ae» Loll 30 
C 11 (190’) ^hciWi Vo) a med v 
Jadunandan Jha 10 C VV N 137 (1905) 

(6) hen at Charan De v Secretary ef 
Stale 45 C. 496 

(7) Chtnnapfa Reddi s 3fan>cla Vasa- 
ga I 25 M 1 (1901) 

(8) The Draufner (1909) P 219 

(9) Jfdohram Dey \ Bulora i Dey 26 
C 281 (1899) sc 3 C W N leiv 
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•• Passing 
off" case 

Payment 


Possession 

Pre- 

emption 


person alleging it (1) For observations on the procedure to be adopted in a 
suit for an account of a dissoUed partnership and the burden of proof on the 
taking of the account, see the undermentioned case (2) 

In a “ passing off ” case the burden of proving that particular words have 
acquired a secondary signification lies on the person alleging it (3) 

If in a suit for rent the defendant docs not deny tenancy; but pleads pay 
ratnf, the onus probondi is on him (4) ^\Tien a defendant m a suit for arrears 
of rent alleges remission, the onus lies on him in regard to the remission (5) 
When a defendant admits the cause (A action and pleads payment, he must 
prove that the claim winch is admitted Jw' been discharged b\ pajinent(6) 
When 1 debtor pleads tender of payment as a ground for not being saddled 
with interest, the onua is on him to prove that he made such tender (7) 

See Notes to section llO, post 

In a Sint to enforce the nght of pre emptjon, m winch the p’amtifi impugns 
the price stated m the conveyance, very 'light evidence is sufficicntto establish 
a pnmd facie ca'c m fi\ our of the pre emptors, and when such case h estab 
lislied the onus is on tht, vendor and venrlee to prove b> cogent evidence that 
the amount of the price actnallv paid was larger than that stated by the pri 
emptor (8) If a right of pre emption is ba'cd on custom, the onus is on the 
defendants to show that a custom proved to have once existed had come to 
an end ( 0 ) If a uajib-ffl-arz cUarly shows that n cUiise tu preeToptm 
embodies a new contract entered into by the co sharer, at the time the 
ul arz was xirepared, it woiihl be necessary for the plaintiff claim ng pre emptiou 
to prove that he, or some one tlitougli whom he claims, was an a8«enting party 
to the contract (10) The Allahabad High Court has held that an entry & 
uaji'b'ul arz is priind facte a record of a custom rather than of a contract(ll) , 
and that a pre emptivc clause i« not (in the absence of other evidence) snongh 
to prove a customarj riglt to pro empt(12) but in a Kter case that Bgh 
Court has hold that whore tftre is such an entrj without contrarr mdeDce 
the Court ought to hold, in vnew of the prevai’ing practice, that the custom 
exists (13) In the cise cited the Frivr Council has held that » woii^ul-nf 
which merely purported to narrate traditions and give the history of devow 
tiona m families not the narrator’s was insufficient to rebut the preumpboa 
of a pre existing custom (14) And in another ca'.c the Calcutta High Court has 
held that a X'crson who seeks the help of the Court to mforce a right of 
emption must prove that it existed at the date of the sale and of the institution 


(I) Sniidar Singh ' Dal f Singh 46 
I C 467 

(J) Tliirlikli larcsein Chelli ' Snbba 

ra^a Chctli 20 M 313 (1895) and see 
also as lo rendering account Mayen v 
vision 16 M 245 (1892) and as to 
presumption of dissolntion from final 
account see JeePoody Sarayyo v Laksh 
manasiianty PC 36 M 185 (1913), 

sc 17 C \V N 1006 

(3) 5riid( V Rcddatiay 12 C 401 
'V (4) Punecuj Loll v Pan Jeet an 1 \V 
^i64 (1864) , Koonjo Beharee v Roy 
A/ot/i^ronoii/A 1 W K 155 (1864) 

lary t,a!l v Furlong 9 W R 
239 (186g\ 

(6) B he\ Meherconmsta ' Abdul 
Cunee 17 V\\jt 509 (1872) 

(7) RanceSl\raty Collcelor of Mymen 
Singh 5 VV R ^ct X 69 (1866) 

( 8 ) Bhagnan SXngh v Mahabtr Singh 


5 V 184 (1882), SheoPargash Dube J 
Dhauraj Dube 9 A 223 
k»l Pa, y. Luchman Roi 6 A 344 (t8S4) 
For account of Pre empuon , 

mednn Law see Badhas 

mrJI. ,> C L J 601 (lOlJl 
(9) Birajnoiidan Lot v V««'' 
z art 3 All L J 561 „ v 2 

(101 Savak Singh t Cir)a PaM> 

A L J 6 (1905) A W X 

(11) Rcturap Dunham ' F‘>' 

Bl.g.: P E 33 A 'S6 <15"> 

(12) Maaasi v Mulehand 34 A •> 

^'(13) Fa-al Hiissa 
SI,.,,; 3G A 471 <19H) 

Dhiatt Kumar v Diuari Singh » 

,„.J r.»,» M P c 38 A 553 (imi 


ss. 101—104.] 


BURDEN OF PROOF 


729 


«{ the suit and of the decree of the primary Court (1) While each instance 
of a sale to a stranger is material evidence each must be strictly proi ed (2) 

If a plaintiff pre emptor alleges that the pnee m a sale deed is fictitious it is 
for him to give some priina facte evidence that this is the case Comparatively 
slight evidence will suffice to shift the onus (3) 

Presumptions of fact of v arious kinds other than those mentioned m tlie presumj 
votes to these section® may affect the question of the burden of proof So, lions 
there being a presumption that judiaal and official acts have been regularly 
performed the burden of provnng the irregularitv of such acts will ordinanly 
be upon the per«on who asserts it {See section 11 1, post, to the voles of which 
section reference should be made) Similarh the otius is on the plaintiff to 
show that the price recited in a sale deed is excessive (1) 

A recital in a deed or other instrument is m some cases conclusive, and in neeltals 
■all cases evidence as igamst the parties who make it, and those who claim 
under tbem(5) and it s of more or less weight or more or less conclusive aaain«t 
them according to circumstances It is a statement deliberately made by 
those parties which like any other statement is alwavs evidence against the 
persons who make it But it is no more evidence aa against other persons 
than an\ other statement would be (C) The orui of prov ing that a document 
which a person has signed does not cont im a correct statement of the facts and 
•of the intentions of the parties is on the person who mxkcs the allegation (7) 

In ordinary circumstances and apart from statutes recitals in deeds cannot by 
themselves be relied on for the purpose of proving the assertion of fact which 
they contain but thev may suffice to prove a representation of a legal necessity 
for alienation bv a Hindu widow after the death of all tlic witnesse«(8) or her 
intention to dispose of an absolute interest (9) When a plaintiff sues on a 
receipt admitting a pavmcnt and the defendant admits execution of the receipt, 
it IS on the defendant to prove that the statement of payment on the receipt 
IS incorrect (10) 'Where an instrument recites that the defendant has received 
consideration, such a recital is evidence against, but not conclusive upon, the 
xlefendant the onus, however, is on the defendant to show that the recitals 
are not correct (11) The last mentioned rulings do not, however, govern 


(1) Vnri Mian \ linbtea Sineh -la 
C 47 (1S17) 

(2) Janki ilmr \ Roiina Sitigb A 
472 (1913) 

(3) Abdul Majid \ A lolak (1907) 29 
A. 618 

(4) See 16 All L J 533 

(5) Btliari Lol \ MakliJuiii Bakhsh 35 
A 194 (1913) 

(6) Brajcswin Pethakar v Budhan 
uJdt 6 C 268 (1880) i c 7 C L R 
6 Monahar Stngh v Sumirla Kuar 17 
A, 428 (1895) see Imnl Cbamar y 
Sibdhart Panday 17 C W N 108(1911) 
(recital of boundaries in lease admissible 
against person not a party) 

(7) Pa idea \ Chandrohah 4 
Pat L W 237 sc 44 1 C 399 

(8) Banga Chandra Dhur DirtaJ \ 
Jogoi K-uhore Acharjya PC 44 C 186 
(1917) see Bnj Lol \ Inda Kun^ar, P 
C. 36 A 187 (1914) 

(9) yason/i Morarji \ Chanda B bi V 
•C 37 A, 369 (1915) 

(10) Dazalata \ Ganesh Shasiri A B 
595 (18S0) 


(11) FuUi Bibi \ Danisudi Medha 4 
B L R S4 (1869) sc 12 \V R. F 
D 25 cilinx Cho’tdhry Deby v Choudhry 
Dotlat 3 Moo I A 347 (1884) [explain 
•<1 in Dra/eshvart Pest akar v Budhanuddi 
6 C 268 (1880)1 Sol eb Period v Baboo 
Budkoo 2 B L R P C 111 (1869), 
Ra/ah Saheb v Baboo Budhoo 12 Moo 
I A 275 (1869), l^irtob Syud v Ul 
19 W R 149 (1873) Maniklol 
Baboo \ Ramdas Maaumdar I B L R , 
A C 92 (1868) sc 10 R. 132, 
Luggut Chundtr v Bhuguan Chunder, 1 
Marsh Rep, 27 (1862) Radhanath Baner 
jte V Jodoonalh Singh 7 \V. R 441 
(1867) Raghoonath Doss v Luehmee 
I\ara n 10 W R 407 (1863) , Ml Kuru- 
tool\ Mt Raikalee 17 W R 439 (1872) 
(Actual s ght oi the passing of the money 
IS not the only mode of prOMng payment 
of consideration] The following cases 
Mmtsamat JhaJoo \ Shaikh Fursund, 5 
\\ R 203 (1866) , TVtral Roop v Anund 
Roy 3 W R 111 (1865) are oo longer 
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cases to which the Dckkhan Agnrultunst** Relief Act (XVII of 187^) applies (1) 
And it has been held that the fact that posocssion was withheld without protest 
IS enough to shift the burden of proof by raising a counter presumption that 
tbe consideration was not paid (3) The defendants in a suit on ft bond admitted 
the execution of the bond, but denied that they had received as the bond 
recited tliev had, at the time of its execution, the consideration for it, the 
Court of first instance instead of calling on the defendants to establish the fact 
that they had not received the consideration for the bond as it ought to have 
done under the circmmtanccs, irregularlv allowed the plaintiff to produce 
witnesses to prove that the consideration for the bond had been paid at the 
time of its execution The esidence of these wntnesscs proved that the con 
sideration of the bond had not been paid at the time of execution, and, that, 
if it had been paid at all, it had been paid at some subsequent time The 
plaintiff did not give an\ further evidence to establish such payment and the 
Court of first instance, without calling «m the defendants to establish their 
defence, dismissed the suit 7 he lower Appellate Court held that the defendants 
should ha\ c been required to begin under the circumstances, and reversed the 
decree of the Court of first instance and gave the plaintiff a decree It was 
held in appeal that, although the plaintiff ought not to have begun, vet as he 
had done so, and his witnesses had proved that the consideration for tbe bond 
had not been paid as admitted in the bond, a new case was opened up, in which 
the o«ua was shifted back to the plaintiff to establish that he had, not a^t the 
time alleged m the bond, but at aome aubspq 
the consideration for the bond (3) There is 
evidence contradicting not the terms of the 
contract it'elf (4) 

Rent-free Where the laud is held by a iicrson who is not a tenant of other land 
belonging to the plaintiff or when such land is occupied as a separate ?? 
holding, or in any other manner so as to be distinct from any other land beia 
bv the same person as a • * » • • "■ • j t « oa tbe 

landlord to show that t ‘ 

the land is occupied fa> 

the zcmindan which are rent paying and arc not distinguishable m the msane 
indicated ftbove the burden of proof is on the tenant (5) But in another ^ e 
this ruling was not followed to its full extent and it was held that 
of pre 

other j 

dan j 

do so either by proof of receipt of rent or that its pro^edswerc 


fl) Maloji Santaji \ Vtt) tt Hart 9 B 
S20 (1885) 

(2) Dthari v Ram Chandra A C 
(1911) 33 A 483 

(3) Maktmd v Bahori Lai 3 A 824 
(1881) 

14) Miikhi Singh v Ktthun Stigh SI 
I C 320 

(5) Akbur Ah V Bhica Lot € C 666 
(1880) s c. rC L R 497 

16) Biicl aram Gundlil v Peary Vohtin 
9 C 813 (1883), sc 12 C. L R 475 

\ 


>ce DhH» Monee v SullocrgI im 6 
Act X) 100 (1866) Cu 
Bmola Dassce 5 W 2 

1866) Sirdhor 
J L R (A C) 211 (1868) 

■ nureehur Moo^erjee lO W k 
1868) W«n Mohun v Jrirfl i ? 

V R 285 (1870) 

(7) Rarcndra Noram V ^ 

<rxrsrj..^. 
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OJiws la on the landlord to ])^o^e that such land has paid rent in previous j ears (1) 
here the onus of proof of the right to hold land rent free lies on the claimant 
it IS not necessar\ to produce a lakhtraj sanad , the fact mav be legally estab 
lished b^ long and uninterrupted possession without pajmtmt of rent raising 
the presumption that the land had been held rent free from the decennial 
settlement or of twehe jears adverse possession (2) Tlie hlinraj tenure 
must be shown to ha\e a real existence before it can be held that any question 
of lakhiraj arises (3) In a suit for enhancement however, where the defendant 
admits that the mam portion of the linda are tnal but does not separate the 
rent free lands the plaintiff is not bound to pioae that the lands are mal until 
the defendants point out their precise situation (4) Long possession of lands 
as chouleedaree clalcran affords ground for the presumption that the lands 
were set apart as such at the decennial settlement, and the onus of proof that 
the lands were the pru ate land of the zemindar not set apart at the decennial 
settlement as choukeedaree cJiakeran la on the zemindar (5) The position of 
Ivan dars differs raatenalh from that of zemindars and the presumption that 
persons becoming tenants of zemindars alter the permanent settlement become 
occupancy tenants does not applj to persons who become tenants under 
Inamdars (6) 

■When a plaintiff institutes a suit for a declaration of title, tbc onus is on Title 
him to prove the title which he seeks to have confirmed It is not sufficient for 
him to show that he is m possession and that the defendant has proved no better 
title (7) But if the plaintiff fad to prove title against a defendant, who has 
himself no title and is a mere wrong doer the former maj be declared to be 
entitled to be retained m possession as against tbe latter (8) Where the plaintiffs 
who are in possession of a propertv before tbe institution of the suit ask for a 
declaration of their title and confirmation of their possession as against a defend 
ant who seeks to disturb the possession, it is for the latter to show that he has a 


(] ) See Motee Loll v JudooruUee 2 
tv R (Ace X) 4* (18tf5) Busessur 
ChueiierhMUs v Jf aoii a Churn 7 W R 
44 (1867) Sheet Uaratn v Chtdan Dess 
6 \S R (Act X) 45 (1866) Jugessuree 
Dcbia ^ Gudadhiir Banerjee 6 W R 
(Act X) 21 (1866) Kehaf Chundcr v 
Hurce Persfad 8 W R 183 See also 
Cooroo Pershad v Juggobundoo Ho’oom 
(far W R Sp No 15 (1862) This 
was a su t for a kabuUat and a Full Bench 
held that the tenant having admitted that 
plaintiff was his landlord for a portion 
of the land this was sufficient /r a,faee 
evidence of his being plaintilTs ryot to 
throw on him the I urden of proving his 
special plea of hkhirej as to the remain 
der Bacharam Jlfiindiil v Peary ifahun 
9 C 813 (1883) see contra Neaaj 
Dundot'adhia v Koh Prosonna 6 C 543 
(1880) AkbarAh^ C/ijco Lo/ 6 C 667 
(1880) 

(2) Dhunf^at S iigh v Russono\ee 
Cloudhrain 10 W R 461 (1868) See 
also Hecra Loll t Peclumbcr Jlfiintful 
Sev Rep Aug— Dec (1863) 171 Hurry 
hur Itookerjee v Abbas Ally ^ev Rep 
Aug— Dec (1863) 1875 

(31 ^vHi/ i4Ame<f V Enact Hossein 1 
R 330 (1865) .S'rr also Gumanee La ee 
V Hurryhiir Mookeriee (F B ) W R 


Sp No 115 (1862) [Suit for enhance 
mentof rent defence ihatpart is takhirajT, 
tieebee Ashrufaamssa v Umung Mohun, 
5 W R (Act X) 48 (1866) Rajkisttn 
Moeker/ee \ /eyiisscn \toekeriee W R, 
1864 (Act X) 119 

(4) Satto Ch r„ V Tanicc Churn 3 
n R 178 (1865) 

(5) IleaklatesI ce Dcbia \ Colleeiar of 
Moors! edabad 4 W R 30 (1865) Forbes 

V Mecr Mahotted 11 ^^oo I A 438 
(1870) 

( 6 ) MarafH Tiaralt \ Tcltkula \eela 
kanta Behara (1907) 30 M 502 

(/) Jotoke S »•} \ Guruar Singh 2 \\ 
R 167 (1865) Rassonada Rayar v 
Sill aran a Ptilai 2 Mad H C 171 (1864) 
Royes lloolah > Miidhoo Soodun 9 VV 
R 154 (1868) Purseedh Aai’oin v Bis 
scssor Dial 7 W R. 148 (1867) Canga- 
ra i \ Secretary of Slate 20 B 798 800 
(1895) Shetkh Torab v Sheikh Mahomed, 
19 W R I (1872) 9ee Abdul Sevan 

V JL«c/iri Prasad 50 I C 8 0 

( 8 ) Cangarom \ Seerelarv of Slate 20 
B 798 (1895) Isma I Ariff v Mahomed 
Couse 20 I A 99 (1893) s c. 20 C 
834 Both cases d scussed in I asia Bal 
uant \ Seerelarv of State 45 B, 789 
(1921) 



BURDEN or PPOOF. 


[ss. 101-lM 


bettct title than the plaintifis (1) II the dclendant is in possession and tie 
plaintiff produces title deeds in his own fa^ our, the onus is on the defendant to 
disprov e the title of the plaintiff (2) A\ here plaintiff purchased ostensibly on his 
own account and - *■” .*• i • 
sale by a decree h 
it to be purcha-sf 
took out cxecutic 
plaintiff to ha\c 

plaintiff to shoiv that the property had been bought on Jii<< own account with 
his own mono) (3) In a suit b) a temple committee appointed under Act 


his own mono) (3) In a suit b) a temple committee appointed under Act 
XX of 18G3, against a hereditary trustee of a Hindu temple for possesion and 
other reliefs it was held that the onus lay on the plaintiffs to pro\e that the 
temple was of the class mentioned lo the Act (4) Where the defendants were 
in possession of disputed land under an award of the Magistrate under Act X 
of 1872, section r>30, it was held in a suit for jiosse&sion and establishment of 
title that the onus probandi lay on the plaintiff (5) A pttson ivho deiwea 
his title through a purchase must prove that his \cndor had a title in the 
property sold (G) 

A party setting up a tort has the burden on him to prove such tort If 
the cause of action be negligence, deceit or fraud or the like, the plaintiff must 
prove the negligence, deceit or fraud If to a tort justification is set up bv the 
defendant, the burden is on him to pro\e such justification The general rme 
therefore is that the burden lies on the party seeking cither to make good hi^ 
claim for damages arising from the tort of another, or to establish a release 
from such claim, supposing it to be made out against him«clf, by imputing 
tort to the plaintiff (7) In a suit for a tort, the onus is on the plaintiff to prove 
that the malfeasance, misfeasance, nonfeasance, or other eient from which 
Limitation commences to nm, took place witlnn the prescribed period, upon 
the general principles which regulate the burden of proof on the 
Limitation (8) In cases of collision at sea, the masters and owners of the 
colliding \es«el, even though compelled by law to tale a pilot on board are 
pfimu fame liable for damage caused by their ship , and the burden of proo 
18 on them to show that the negligence which caused such damaw was fh 
of the pilot and solely his (9) where, on a question of negligence, the 
have adduced eMdence sutScient to call upon the defendant to reply ““V, 
defendant thereupon, being under the burden of laying the material lac 
before the Court has refrained from doing so, the onus of proving > 

IS discharged by the plaintiffs (10) See “ Defamation'" “ Fraud" “ Good am 
Favtli" “ Afalicious Prosecution,” ante, and post, b 114, “ Prcsumflioa J 
Innocence " 

A waiver is an intentional relinquishment of a known right, or such con u 
as warrants an inference oi such relmquishmpnt , and there can be no ^ 

(1) Mahomed Hasan 1/ o v ylbdul 998 (a* to proof of negligence ^ 

Ham,d 30 I C 431 W N 622) Hadhorao ^ 

(2) Sttarnainajeo Kajur v 44 I C 241 Boi 

K<iiat 6 B L R 144 (1870) ehodlal Chholahl 43 B 769 (P 

(C) Muadon Mohun v Bhuntt Chun neglect or theft of Railway 5*”^“ » i 

dcr 11 W R 249 (1869) (8) M.tra s Law of L.mitatjon 

(4) Ponduranga v NagaPPa 12 M 366 Prescription v ante i gep 

(18891 (9) The Ship ^ 

(5) Hun Ran v Bhkaree Roi 2a W lOa (1865). Muhammad Yusuf r 

R 20 (1876) -S A« Co 6 Bom H 

(6) Mtissamat Gtilab Devt v Voiijt (1869) As to the ^ro 

Ram, 38 P L R 1919 sc 51 I C, duty of ship at anchor m in 

573 colJison ^<e Co v | ^ 

(7) Wharton Rv SI 3S8— 364 and Novi|8lion Co 24 C 627 (18 / 

eases there cited And see Dehhan Tea (1®) Co 

Co V Assam Pengnl Ry 23 C W N Ry 23 C W N 998 


(1) Mahomed Hasan M a v Abdul 
Hamid aO I C 431 

(2) Stiarnamaiee Rayiir v ^nnibash 
K<yal 6 B L R 144 (1870) 

(C) Muadan Mohun v BAnrnf CAhii 
der 11 W R 249 (1869) 

(4) Pon-fnranga V Pfagappa 12 M 366 
(1889) 

(5) Hun Ran v Bhikaree Roy 2a W 
R 20 (1876) 

(6) Mtissamat Gtilab Devt v Voiijt 
Ram, 38 P L R 1919 s c 51 I C, 
573 

(7) Wharton Rv SS 358—364 and 
eases there cited And see Debhan Tea 
Co V Assam Bengal Ry 23 C W N 
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• ’ ' ' ’ e \iai\er IS claimed had full knowledge both 

nould enable him to take ciTectual action foe 
f proof of such knowledge is on the person 
who relies on the wai\er V pre nmption of wauei cannot be rested on a 
presumption that the right alleged to ha^L been waived n’as known (1) A 
contract can onh be rescinded b\ another contract when the latter is \alid and 
inconsistent witli it and cMdcncc of waiier or rescission must be as cogent 
as the proof of the original contract (2) 

The onus jy)ohnndi lies m e\etj case upon the part} propounding a will, 
and he must satisf} the conscience of the Court that the mstrumeut so pro- 
pounded is the last will of a fiec and capable testator The onus is m general 
discharged l)v proof of capaciti and the fact of execution (3) Tne canons of 
proof s ar) according as the « ill js m itself a leasonable and natural one or 
the re\erse(4) A Hindu minor cannot make a willfS) and if the plea of a 
testators mmoriti is adianccd m a Probate action the o«ur of proving his 
majoritc is on those who propound the will (6) The tjuanlum of evidence 
sufticient to establish a testamentary paper must alnais depend upon the 
circumstances of each, case Three things must be proved capacitj, testa- 
mcntiry intention and execution The circumstances of the case inav be such 
as to neces-arily anake the Mgilance of the Court and to require that the proof 
shall be full and satisfactor} When such cucumstances occur the evidence 
to prose the affirmation must be stronget than m ordinary case® (7) But m 
this countn the normal standard of proof m this matter is merely such as 
would be enough m ordinary circumstances to satisf} a prudent man,— the 
proof need not be absolute (8) The fact that tbe testator did toow and approa e 
of the contents of an alleged aill is part of the burden of proof assumed bi 
eaei>one a ho propounds a will This burden is satisfied pnma facie in the 
ca«c of the will of a competent testator, but if those who oppose it succeed 
bv cross examination or othcriMse m meeting this pnma facie case, the party 
propounding must satisfy the ttibunal afiirmativcly that the testator did realh 
mow and approve of the contents of the will, that is to say, the burden of 
’ ’ ' ’ tn propounding tbe will, 

raised (9) If a part} 
or if anv other circum 

stances exist which excite the suspicion of tlio Court, and whatever their nature 


n riMiuhadhari S ngh v ttathima 
Sahi (HO ) 11 C \\ N 848 

( Mall ira Mol an Sal a \ Ra ii humor 
Saha aid Chiliagong District Board 43 
L 90 (1916) 

13 i'(7rr\ \ Dullm 2 tiloo F C 

Clear \ Cleare L R 1 P & D 657 
cited in IVoomcsIi Chuidcr v Roshmohmi 
Dassi 21 C 279 290 291 (1893) Laclo 
Dibi ^ Gopi ^aroin 23 A 472 475 

(1901) and see In re Debt 8 

C 880 882 (1882) Btndcsitiar, Persad 
V Baisisakha Bibi 24 C W N 674 
Surendro Krishna Mandat v Ranee Dassee 
33 C L J 34 (1921) sc 24 C W 
N 860 where a large number of pre 
Mous decisions ire cited as to presumption 
of du* execution see Jf ooliner v Daly, 1 
Lahore 173 

(4> Soro;iiii Dan v Hon Dot Chose 
49 C 235 

(51 Arir/ii jniar/ or ar \ hrishnama 
chariar 38 M 166 (1915) 

(6) Ib p r Tjal] J ( titer) stee 
Bhagiralhi Bat s I irxanaf/i 7 Bom L 


R 92 (1905) 

(7) dotes \ Godrich » Moo P C 
16 19 — 21 (1844} So fraud cannol Le 
presumed but the circumstances may ren 
der fraud so probal le that the Court will 
require stronger proof than m cases where 
ail natural presumptions are m favour of 
the dispos tion and the free wilt of the 
testator ib 21 As to proof m the case 
of tnofGcious with see Saroda Soondurce 
> Muddun Mohun 24 W R 162 (1875) 
As to wills b> Purdanashins sec s 111 
post hias \Mal y Administrator Generai 
of Bengal 5 C W N 505 (1901) 

(8) Jarat AHinort Dssst x Bissessur 
Dun (1911) 39 C . 245 

(9) Balkrishna \ Copibaboi 7 Bom. L 
R I7a (I90a) Tbe onus nu} be locreas 
ed ) X c rcumstances sneb as an unbounded 
confidence in drawer of the will extreme 
debilit) of tbe testator ctandestmity and 
other circumstances which may increase 
the prestrcption so as to be conciusiie 
against the instrunert if 
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maj te it is for tho^e who propound tl e w 11 to remo\ e such suspicion and to 
prove affirmatively that the testator knew and approved the contents of the 
will and it IS only nhere this is done that the o) us is thrown on tlici«e who 
oppose the will to prove fraud or undue influence or whatever the) relr on 
to d «placc the case for proving the will (!) But there is no rule of law as to 
the particular kind or description of evidence b) which the Court must he 
satisfied The degree of auspicion excited and the vveight of the burden of 
reruovmg it mu«t depend largely on the nature and amount of the benefit 
taken and all the circumstances of the ca<5e (2) 


The dictum of Lmdlej L J m Tijrell v Poiito (3) “ that whenever 
circumstances exist which excite the suspicion of the Court and whatever their 
nature may be it is for those who propound tl e will to remove suci suspcion 
and to prove affirmatnelv that the testator khew and approved of the contents 
of the document d les not apply to n case where the question is eimpb 
set of witnesses should be believed (4) Due execution of a will imphesnof 
only that the testator was in such a state of mind as to he able to author ze 
and to know he was authorising the execution of a document as his will hut 
also that he knew and approved of the contents of the instrument and m 
cases of disputed evccutiou the Judge should consider and express an op non 
upon both these questions In ordinarv cases execution of a wild b) a competent 
testator ra ses the presumption (sufficient if nothing appears to the contra^ 
to establish) that he 1 new and approved of the contents of the wiH Alo 
under ordinarv circumstances the comnetenev of a testator will be presumed 
if nothing appears to rebut the onlmar} presumption ordinanh there 
fore proof of execution of the will is enough But where tie msatal 
capacity of the testator is challenged by evidence which shows that it 
the least) scry doubtful whether his state of mind was such that he couid 
‘ duly executed the will as he is alleged to have done the Court ought to 
find whether upon the evidence the testator was of sound disposing 
did know and approve of the contents of the will ^\hcrc this had not ye® 

- . - • ' 

contrary 

refused p .i 

purpose of obtaining probate or letters of a bmm®tratioa to protluce 
evidence which the circumstantes of the case indicate as proper and aece ? 
to prove the execution of the will It lies upon such a person to irove • / 
evidence as good as that which vroiild be produced to prov e any other instrume^^ 
transferring the title to real propertj (6) Prima facie proof 
execution is sufficient to warraat the grant of probate when the ®PP ^ i „„ 
for such probate is unopposed (7) When the will is contested the pm ee 
should take as nearly as ma) be the form of a regular suit brought by 
party propounding the will (8) The fact that a contested will 
endorsement stating that it was acknowledged bv the testator 
Registrar, does not v arrant a Judge in granting probate without any 
evidence m support of the will even though the caveator does not pr 


(1) Lael 0 Bb \ Goft ffora n 23 A 
472 (1901) 

(2) Bai C ngaba v Bl igua das Valjt 
(P C ) 9 C \V N 769 (1905) 29 B 
S30 

(3) L R (1894) P D 151 

(4) Shama Cl urn v Khetromen Dost 
4 C W N SOI (1899) s c 27 C 
521 

(5) IVgoncsh Cl tnder v Rashmohm 
Dassi 21 C 279 (1893) 


10 


(6) Tara Cl and v Dcbnalh Ro) 

C L R S50 (1882) „ , r 3«7 

(7) In re ^^>bodoorga 7 c 7 . 

191 392 (1880) see la le Shuslee C 

23 tv R 103 (1874) 

(8) Saroda Saanduree v 

kun 24 \V R. 162 (1875) jj 
S-Hnrfari V /Hgulnan Debt » a 

176 (1880) s 83 Probate and A 
itratioa Act 
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gnv evidence to impeach the %vill{l) If a wll shown to ha\e been m the 
custody of the testator is not forthcoming at the tune of his death, it is presumed 
to have been destrojed b\ him unless there is sufficient evidence to rebut the 
presumption But it has bien held b} the Allahabad High Court that this 
presumption of English Law is not as strong in India as in other countries 
where greater care is til en of wills and that it did not arise when it was shown 
that persons interested in the disippearance of th“ will had access to the 
testator s house (2) Such presumption of resocation does not arise unless there 
is evidence to satisf} the Court that the will was not in existence at the time 
of the testators death (3) A will dulj executed is not to be treated as 
revoked, either wholly or m part bj a will which is not forthcoming, unles its 
is pro\ed by clear and satisfactory evidence that the will contained either 
words of re^ocat^on or dispositions so inconsistent with those of the earlier 
will that the two cannot stand together It is not enough to show that the 
will, which is not forthcoming differed from the earlier one if it cannot be 
shown in what the difference consisted The burden of proof lies upon him 
who challenges the existing will (4) The burden of proof lies upon the person 
who sets up a wnll not upon the person who is prepared to impeach it The 
defendant® (widow and sister in law of a deceased taiuqdar) set up a mil under 
which they alleged thes took all the property of the testator absolutely, where 
upon the plamtifla the next reversioners sued for a declaration that the will 
was not genuine and that the alleged testator died intestate Held that the 
onus was on the defendant®, who «et it up, to prove that the will was genuine 
and not on the plaintiffs who imptachtdu, toshow that it was a forgers The 
fact that the plaintiffs omit*ed to give any evidence that the vnll was forged 
though they asserted that “ thev would proy«, it to be spurious if necc&sarv ” 
raised no presumntion of the gcnumene»s of the will Nor did the omission of 
the plaintiffs to cross exanunc uoroe witnesses called by the Court previously 
to heanng to explain the alleged io®s and consequent non production of the 
will give rise to any presuniption m favour of its validitv They were not 
bound to cioss-examtne the witnesses which they could not have done vnthout 
permission of the Court but were perfectly justified m waiting until evidence 
in support of the will was produced at the trial (5) Nor can the Court assume 
that a document is proved becaust, the opposing Counsel refuses to cross examine 
on it, for he is entitled to watt til! the Court h is ruled as to the weight of the 
evidence m favour of it (G) 

■\\TieTe a testatrix executed a will vvriltcn on two sheets of j aper and 
tied bv a stnng at the toj) of the left hand comer four or five vears before 
her" death and only one sheet of the will was found after her death which 
disposed by nreans cf/ the bufl thotfgfr not the wioJe offer property, 
and an application made for the grant of piohatc of that portion oI the will, 
wfas opposed by tlit testatnx s heir held (|v>r Alaclcan C J ) that the jire 
sumption that the testator desfroved the second sheet of the \yill antim reioca) ch 
was a rebuttable ont and that it had l»ecn n,hutted in the ca e ,'that prolate 
could be granted of a portion of a will, and that vrhere the contents of a lost 
will are not completely proved probate can be granted to the extent to which 
they are proved Held (per Banerjee, J) that judging from the nature of the 


(1) Obhjjv Chirn y U a Chin 1 C 
L R. 362 (1877) 

(2) Sabitri Prosad v Collceior of 
^feerul (1906) 29 A S’ 

(3) Aniar Hossrii V Sftrrlory of 
Slate 31 C 885 (1904) sc 8 C W 
N 821 

(4) yd .6 Uir-a V Umda Khanum 19 
C 444 (1892) sc 19 I A 33 Cttllf 


V Cilberl 9 Moo P C. 131 (1854) 
flilchiHS \ Basset 3 Mod, 203 Show 
Par Cas 146 Coodnght v Ifaruoel 
\\m Black 937 

(5) yieth Dei V keder \alh 21 A 405 
<1901) sc 3 (i \V N 895 

(6) Jaral Av nOn Dasn v llliittlur 
Dull (1911) 39 C 245 
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(locumeiit as it stood when complete, as deposed to by tlie witnesses exami/ied 
in the case, and judging from the nature and appearance of the part that lad' 
been preserved, the fact of a part being wanting raised no presumption of the 
destruction or mutilation of the will with intent to revoke it (1) In aa 
English case it was held that the Court will not order the insertion m the probate 
of voids actually missing from a tom will, but the practice to be followed m 
sucli a case, yvherc satisfactorj oral proof of the missing words is giicn, is to 
annex to the probate a document showing what the svords were (2) 

Where a ’ ’ ” ^ ’ ’ ’ ’ ’ ^ 

after the taki 

it vas held t ^ 

syvallowing of jioison rested on the part> impugning the ivill (3) Upon a 
petition, under section 231 of the Succession Act, for revocation of probate on 
the ground that citation had not been published and that the petitioner, bemg 
a minor under the care of the person who obtained probate had no opportunity 
of understanding Ins mala Jides and improper acts, and that the will was a 
forgery, it wis held that tlie petitioner should be alloived an opportunity of 
proamg that she had no knowledge of the pre\ious proceedings and if sift 
Bucceeded there should be a new trial as to the farlum of the inll which the 
person propounding would have to prove in the ordinary way (4) The fact 
that the attesting witnesses of a will yvere the servants or dependants of a Hindu 
testator raised no presumption against its execution (5) The mere f^ct of 
ao attesting witness to a will repudiatiog hi? signature does not jnrahoate 
a \nll if it can be proyed by the cyndenco of other intne&scs of a rehabw 
character that he has giyon false evidence (6) And it has been held in England 
that yvhen a party is compelled to call the attesting witness to a will or coicil 
he may cross examine him, as the latter is not the witness of either party nut 
of tlio Court (7) When a will has been proved summarilj, proof in soIeiM 
form per tes'es will not as a rule be required on thi, application of a person wW 
had Ind notice or had been aware of the previous proceedings before the gnnt 
of probate issued and had then abstained from coming forward (*1) 
Omission to serve a special citation yvould not bj itself be sufficient ground for 
revoking the grant, if it is shown that the person on whom the citation oug 
to hay e been served had knowledge of the application for probate The ^ 
of proymg that he had such knowledge rests on the party who alleges i I / 
Where a deed of gift or will confers an estate upon a named person 
fills, or by reason of bis flibng, a certain character, he is entitled to recover 
estate without aOirraatiyeh proving that he fills such character 
of proving that ho does not fill the character which is the reason of the gift 
upon those who dispute bis claim (10) The Hindu Transfers and Beqne 
Act (Aladras Vot I of 1914) is rctrospcctne in its operation (11) 


( 1 ) Kedanalh Afifter \ 

Sorajwi 3 C \V N 617 (1599) 

(2) Cll ^ (1509) P 157 

(3) Afa.liar Hujen ' Badha B fri 21 
A 91 

(4) Dintani t Debt Detbo Cl under 8 
C 880 (1882) 

(5) Jagrani huituar \ Durga Prasad 
PC 36 A 93 (1914) 41 I A 76 
See Chotey Nora n Singh \ Ratan Koer 
P C 22 C 519 (1894) 22 I A 12 

(6) Noho Kishore v Joy Doorga 22 
\V R 189 (1874) See as to altestahon 
ss 68 — 72 post \ 

\ 


(7) > /...« (190S) >• ^ 

24 p 839 

Chor 
C 4-- 

onus ot proot see Kali ■p„yt 

Chandra 31 C 914 
Council did not however dec de XMV 
„ ,t d«,drf tht e..= o» 

(9) Pre 1 Chand v Surendra No‘ 

W N 290 (1904) 23 B 

(10) RangoBalajit 3/«dotW 
296 304 (1898), Per Farran U 

( 11 ) Afutlisuatiy Ayyar » 

Ammal 40 M 818 (1917) 



s 105,] 


FENAIi CODE 


737 


105 When a person is accused of any offence, the burden 
of proving the existence of circumstances bringing the case 
within any of the General Exceptions in the Indian Penal Code, 
or within any special exception or proviso contained in any 
other part of the same Code, or in any law defining the offence, 
IS upon him, and the Court shall presume the absence of such 
circumstances 

IllHstraltona 

(а) A, accused of murder alleges that by re^soa of oasoundness of mtnd he did uoti 

know the nature of the act ' 

The burden of proof is on 4 

(б) A, accused of murder alleges that by grave and sudden provocation be was 
deprived of the power of self control 

The burden of proof is on 4 

(e) Section 33S of the Indian Penal Code provides that whoever except in the case 
provided for by section 33j voluntarily causes grievous hurt shall be subject to certain 
punishments. 

4 IS charged with voluntar ly causing grievous hurt under eection 325 

The burden of provug the cireumstaoces bringing the case under section 335 bes on A 

Principle. — See Notes post 

8 101 (Burden f>f proof ) e 3 ( Court ) s 4 ( ‘ Shall presume.' ) 

Field Ev 6lh Fd 337—338 

COMMENTARY. 


trials 

char( 

state 

presumption The result is the same in both cases (2) Tbs stction is an 
application and perhaps m some cases an extension of the principle contained 
m 8ec*'ion 103 arte This section effected an alteration in the law which 
required the prosecution previous to its enactment to prove the absence of 


in any part of the Penal Coefp or m anv faw defining the offence (S) ^Hfh 


(1) V anre ss 101—104 mb voe 
Criminal Law See Yusuf Huso\h v 
Emperor 40 A 284 sc 19 Cr I, J 
371 According to English law the prose 
cuUon must negative any exception favour 
able to the defendant which is engrafted 
in the statutory definition of the offence 
R V Audley 1907 1 K D 383 Roberts 
V Himplreys L R 8 K. B 483 R y 
Janies (1902) 1 K B S40 

(2) Markby Ev 81 

(3) Field Ev 6th Ed 337 338 see 
Act XXV of 1861 ss 23S 236 237 

The Evidence Act expressly repealed 
(see Schedule) s 237 and the whole of tbe 
Act was subsequenllj repealed by Act \ 
of 1872 (^cc s 439 of Act X of 1872 


and s 221 the corresponding section of 
tbe present Code Act V of 1698) 

(4) Before passing of Act X of 1882 
It was doubled whether Act XVIII of 
1862 ss 26 and 27 were overridden b> 
the present section [In re XAiha Prosad 
4 C 124 127 (1878)1 The latter Act 
applied only to the High Court m its 
Onginal Cixminal Jurisdiction Sealy v 
Jfcnmram Bose 4 ^^l R. Cr, 22 (186S) 
The doubt is however now solved as Act 
X of 1883 repealed so much of Act XVIII 
of 1862 as had not been previously 
repealed 

(5) In re Xfi'ho Prosad 4 C 124 
(1878) sc 3 C. L. R.. 122 


Burden of 

proving 

that case of 

accused 

comes 

within 

exceptions 


itlons 


47 
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reference to the words ** shflU presume,” see fourth section So it is for those 
who raise the plea of pn\ate defence to prove it The act charged moreover 
cannot be denied and the pica of private defence raised as an alternative If 
raised, a full account of the occurrence must be given in evidence (I) So also 
the burden of proving the loss of self control(2) exemption from criminal 
responsibility by reason of nnsoundness of mind(3) , good faith(4) , the accept 
ance of nsk by the person injured(5) , and the like , lies upon the accused 
But it IS not necessary for the accused to plead the existence of circumstances 
bringing his ca"e mthin an exception , and the burden of proof which is upo i 
him can be discharged by the evidence of witnesses for the prosecution as well 
as by endenee for the defence An accuecd is clearly entitled to claim an 
acquittal if on the evidence for the prosecution it is shown be has committed 
no offence (6) 'When evidence has been given m support an exception 
the burden of proof is discharged jf the cMdence is believed and the jun have 
only to decide the question of fact on the evidence The section is not 
applicable to such a case (7) . 


Durden ol 
proving 

especially 

wlltxlQ 

knowledge 


106 , WTien any fact is especially within the knoneldge oft 
any person, the burden of proving that fact is upon him j 


JlJialraiio’iS 

(a) When a person does an act with some intention other than that which the ehirscter 


and circumstances of the act surest, the burden of provus that intention U npoa him (S) 
(6) A U charged with iravellmg on a Railway without a ticket 
The burden of proving that be had a ticket u on bun 

Principle —The capacity of parties to give evidence mav aflect 
burden of proof A person mil not bo forced to show u thing which lies not 
withm bu Imowledgc (9) 


6 Df'-PacI ’) 8 101 (Burden o/ pn»/ } 

Taylor, Ev f§ 37C b 377 Wharton Tv. 5 307 . Powell Tr 9th Fd 157 
Tv , §§ 274—276 


Facts 
especially 
ewhin the 
knowledge 
of a rarl3 


commentary. 

As already observed(lO), the first exception to the general 
burden of proof rests with the party who asserts the substantial afnnna 
IS that it does not apply where there is a pnmd facte presumption one ear 
other This exception w the subject matter of sections 107 — 114, 


(1) In re Ja s! cr Strdar 1 C L R 
C2 65 (1877) In re Koh Chum 11 C 
L R- 232 (1882) Attruddm Ahmed v 
R 8 C W N 714 (1904) 

(2) R \ Devi Cmindst 20 B 215 
223 (1895) R v Shetkh ChooUye 4 W 
R Cr 35 (1865) 

(31 R \ Kader Natyer 23 C 604 
607 (1896) R V Ni<u Ah A W N 
(J90S) p 2 

(4) R V Botkrishna Vtlhal 17 B 573 
577 579 (1893) R v Dhun StngK 6 A 
220 222 (1884) Ramasoirti v Lokatunda 
9 M 387 (1885) Sukaroo Kobvaj v 
R 14 C 566 (1887) In re Shtba 
Prosad 4 C 124 (1878) R ^ Gtryc 
Shankar Kashtron 15 B 286 (1890) 
R % Slafcr 15 B 351 (1890) and as 


Neiiriluter '(19o’8) 35 C 94S 
(5) Sukaroo Kobtraj v R 14 
568 569 (1887) ^ , p 23’ 

m 1' c '•1. 

(1882) Where however the P‘" 
taken for the first time on 
R V Tiramal 21 A 122 „ 50 

(7) tfuhamtnad Yunus ' 


C 318 

(8) See Deputy Legal 
i Karuna Boistobi 22 
(1894) 

(9) Best Ev 1 274 
riO) \ one Introd to Cl 


Re>ne branch 
C 164 

MI 
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The ‘Second f'xctption to the above named ceneral rule is stated by *he 
present section vi that where the subject matter ol the allegation lies pecu 

must prove it whether 
ven though there be a 


bo m Englan 1 under the old law m an action for j enalties against a person 
for prictismg as an apothecarv without a certificate(2) as the defendant was 
peculiarlj c ignizant oi the fact whether or not he had obtampd a certificate 
“ about pioducmg it the law com 
I for the prmcinle m question tl e 
negative for two reasons fi as 
essential to his case and secondlj to rebut the presumption of innocence 
and m accordance with the principle under consideration it is for him to do so 
an! not for the plaintifi to proxc its non existence (3) In a suit against a 
zemindar to reverse the sale of a pat « tenure held under Regulation I III of 
1819 on the ground of non service of notice the onus of proving service lies on 
the defendant according to the terms of this section (4) Where a horse was 
delivered to a defendant m a sound state but when returned was found to be 
loundered it was held that it was for the defendant to sho v how the horse 
which was perfectly sound when taken out was foundered when returned (5) 
Sales of consignirents entrusted to commission agents and particulars of those 
sales are matters which he specially within their miowledge and everv contract 


extent under the former hut objected that one or two plots occupied by him 
ha 1 1^ I*"!- 

It 

led ' 

pel I 

it was hel 1 that the o is oi proving that they were not part of the assets of 


(1 Tailor Ev S 367 \ D eksan v 
Eia s 6 T R 80 3 U R 119 R V 
Tu er ■> C Sc K 732 but see the ob 
ena ons of Alderson B n Eli n v 
Jo so 3 M & W 655 14 L J ba 

•’0 9 Jur 353 S'* ’66 sugges ng that 

the u e on > refers to the ue gl t of the 
e dence but that there should be some 
ev dence o start the presutnpt on and cast 
tl e onus on the o her s de These observa 
t o s e refe red to n Pool n Be! aree 
\ Wo so & Co 9 W R 19’ (1868) 
Th ueh there m ght p or to th s Art 
1 a e been sa d to ha e been some doubt 
upon the s bject see Pool n Bel aree v 
li also & Co supra C rdhar Han v 
hot Kant 13 B L R 161 165 (1869) 
the rule hove er n Ind a s sow that 
stated n tl e text and n Taylor Ev } 
376 A Wharton Ev § 367 Powell Ev 
9th Ed 16 As to extent of th s sect on 
see obser at ons n Mulanned Inoyal v 
M ha ncii Kara aSuIlah 12 A 312 
(18891 The appl cabil ty of the rule and 
tl e e tent to vh ch t should be carr ed 
is a ques on of cons derable d fficulty 


see Best Ev §5 274—276 

( ) Under SS Geo 3 C 194 (The 
Apotbecar es Act 1815) see no v 21 & 22 

V c C 90 5 40 

(3) Taylor Ev 5 376 A Apotl Co 

V Be tley Ry & II 159 I C & P 
538 

(4) Doorga Cl Sy«d Najunood 

deen 21 W R. 397 (1874) see also 
H TTo Doyal v hlahomed Ca_ 19 C 699 
(1891) 

(а) CoUns v Be ett 46 N Y Rep 
(Amer) That s a case wh cb probab 
]y would come under s 106 of the Evi 
dence Act Per Edge C J in 51 elds v 
jylknson 9 A 406 (18S7) 

(б) WajcM Alston 16 M ’38 245 
(1892) as to account sales be ng pnmd 
foe e ev dence see Barlotv v Chun> Loll 
28 C 209 (1900) 

(7) Da d 17 Bruce Mg Kyaj) Z n 
4a I C 8” 

(5) Ka t Coo or V Beejoy Cot nd 7 W 
R S3 (1867) d St ngu shed in Cndhar 
Hart \ Kal Kant 13 B L R. A. C> 161 
(1869) 
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the zemindan " . ' mere the plaintiff, 

who was forir ■ possession of certain 

land which he ted that he had been 

ousted by the defendant, who had become pulmdar bv purchase at a sale held 
’ T* ' ‘ » *gj 9 ^ it that though, according to 

• upon the defendant to show that the land 

the plaintiff by reason of his having been 
1 special means of knowledge and was in a 
^ ^ rent-paymg lands, the burden of proof lay 

upon him m the first place to show that the disputed land was not mthin this 
area (2) "When the sons of a living father bring a suit against a creditor to get nd 
of a charge on the ancestral estate created by him, on the ground of his alleged 
misconduct in extravagant waste of the estate, the antecedents of their fathers 
career being more likely to bo in the knowledge of the sons, members of the 
same family, than of a stranger, the onus of disproving the charge may properly 
be placed upon, them (3) Under this section the oni« of proving the value of 
“ circumstances and property withm the municipahty,” under the Bengal 
Mumcipality Act section 85, is on the raumcipabty as a fact especially mthm 
its knowledge (4) Where goods are booked by a Railway Company by through 
ticket, proof that the damage occurred oil the defendants’ line is upon them (5) 
..r 4i.« V 1^ "D p -i /YTT*./ 16911 hva 


20^, not only for the profits which the latter has actually collected, but for these 
which through gross negbgence or misconduct he has omitted to collect, the 
burden of proving such negligence or misconduct rests m the first instance oa 
the plaintiS No general rine can be laid down as to the quantum of enaence 
which the plaintiff in such a case must give m order to shift the burden of pwo* 
on to the defendant The mere production by the plaintiff of the jamaw™* 
or rent roll is not sufficient to cast upon the defendant the necessity of prowg 
that there was no necligeoce or mi'conduct in him Section 106 of the bn 
dence Act does not apply to such a ca^ (6) 

This second exception also prevails m all civil or criminal proceedings 
instituted agamst parties for doing acts which they are not permitted to c 
unless duly qualified It holds good, and compels the defendant to prouu ^ 
the necessary license or authonty (as the case may be) m proceedings for seluD^ 
liquors, improperly exercising a trade or profession, and the like , m actions o 
penalties agamst the proprietor of a theatre for performing dramatic 
without the written consent of the author, in proceedings for 
treason, ■where if the treason be proved, and the knowledge of it be trace 
the prisoner, he i« in stnetness bound to negative the averment of concea 
by olfenng proof of a discovery on his part (7) So if, notwithstanding 

by the character 

It And It beinj 

further argued that though the facts might go to show that the intention wa 


(1) Sri Raja Parthaiarathy Appa Row 
Bahadur v Secretary of Slate, 38 M, 
620 (1915), see Secretary of State v Kirh 
bos Bhupati Hanchandra ilahapeira 42 
C, 710 (1915) (.onus, right to resume) 

(2) Nubo Ktssen v Promothonalh 
Chose S W R, 148 (1866), distinguished 
m Gtrdhar Hart v Kah Kant, 13 B L R, 
A. C 161 (1869) 

(3) Hunoontanpershad Panday i Afiu 
sumat Koonvieree, 6 M I A , 418, 419 


(1856) c'hnirvisii 

(4) Deb Naram Dull v 

Barmpore ilunteipoltty 41 i /fjod). 

(5) Alahony v fVaterft^d Ry i ^ 
2 I R 273, Kent V Midland Ry. 

10 Q B , 1 truhanuntd 

(6) Muhammed Inyat v a ^ 

Kw-amulullah. 12 A . 301 (1889) S» 

N W P Act II of 1901 there 

(7, Taylor. Ev. i 377 a«d o*“ " 
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that the girls should he emplojed for the purpose of prostitution still they did 
not sulfi''iently show that the employment intended was to be before the com- 
pletion of the sixteenth vear by the g»rl<», it was held that under this section it lay 
upon the accused to prove that she intended to put off the employment until the 
completion of the «ixteenth year (1) Where several persons were found at 
11 o’clock at night on a road just outside the city of Agra, all carrying arms 
{guns and swords) concealed under their clothes, and none of them could give 
auv explanation of his presence at the spot under the particular ciicumstances 
and at that period the District of Agra was notorious as the scene of frequent 
and recent dacoities, it was held that the ciicumstances jU'stified the inference 

( *.j.* — i*w ijijfijgn of proving the contrary rested 

*n a case where the question is whether 
the burden 

01 pro\ mg lue iiiiui oi l inasmuch as 

the character of the aut . ^ nowledge of 

the latter (3) An accused is always entitled to be silent but where the only 
alternative theory as to his guilt is a remote posubility, which if correct he 
IS m a position to explain the absence of any explanation must he considered 
in determining whether the possibility should oe disregarded or taken into 
account (4) 

When an instrument on its production appears to bave been altered, it is 
a general rule that the party offering it in evidence must explain this appear- 
ance, if be be called upon to do so by the issue raised, and if the instrument 
he not adnutted by his opponent under notice, because as every alteration on 
the face of a written instrument renders ir suspicious, it is only reasonable that 
the paity claiming under it should remove the suspicion (5) It is not, however, 
on e\ery occasion of a party tendering an instrument m evidence that he is 
bound to explain any material alteration that appears upon its face , but only 


(1) Deputy Legal Remeinbraneer v 
Jvflrtdiis Boutobi 2’ C 164 175 <1894), 
see R \ Papar Sam 23 M 159 (1899) 
See B.S to the appl cation of this section in 
criminal cases Salmakund Ram v 
C/ia itam Ram 22 C 400 arguendo 

(2) R > BboUi 23 A 124 (1900) C( 
ScJ/ai iiilhn Servaigaram v Pallamuthu 
Karupfan 35 M 186 (1912) R v Mulla 
37 A 395 (1912) R v Chaya Bhar 38 
A 517 (1916) 

(1) David Bruce v Mg Kyaio Zin 45 
1 C 822 

(4 S null V Fii peror 19 Cr L J 
189 sc 43 I C 605 

(5) Taylor Ev S 1819 Pela tber 
Mamkjee v Mooleechand Manikiee 1 M 
I A 420 4'’9 (1837) S W R. P C 
53 Miiddon t/ohnn > Sofiina Beta 
Sutherland s Mofussil Small Cause Court 
References 69 (1864) Mustamat hkoob 
V Uoorfiiurairt ^in^li 9 M I A 1 17 
(1861) 1 W R PC 36 There may 

howe\er be corroborative proof strong 
enough to rebut the presumption which 
arises against an apparent and presumable 
falsifier of evidence iJ> 17 As to 
material alterations in instruments being 
fatal to their validity iee Taylor Ev , 
SS 1819 — 1840 The rule of English law 

that a material alteration of a document 
by a party to it after its execution tvitbdut 


tb* consent of the other party render* it 
void IS in force m India Almaram v 
t7,ie<fro»i 25 B 616 (1901) [distinguish- 
ed in Gulamali v Miyabhai 3 Bom L R , 
574 (1901) in which it was held that where 
a written acknowledgment has its date 
altered oral evidence to prove that date is 
inadmissible under para 2 of s 19 nf the 
Limitation Act] See also Gogun Chunder 
y r>A«ronirffi«r Mundul 7 C 616 (1881) 
sc 9 C L R 257 Ganga Ram v Chan 
dan Singh 4 A 63 (1681), 5ilar<;iH 
Knthna v Dajx Devttji 7 B, 418 (1883) 
tdisseoted from in Mohetli Chunder v 
Aomim A«i an 12 C 313 (1885)1, 

Ood y Chund v Dliaskor Jogonnalh 6 B , 
371 (1881) Christacharlu v Kasibasayya. 
9 M 399 (1885) P B Cobwdajami v 
AHppasemt 12 M 239 (1889) Paramma 
V Ramachandra 7 M 302 (1883) The 
rule does not apply to documents which 
are not the foundation of a plaintiffs claim 
but are merely evidence of a defendant s 
pre existing liability A written acknow 
ledgment of his liability by a debtor, 
which IS intended merely to save the bar 
of limitation and not to give a right of 
action IS not within the rule Mimaram v 
Uniedratn 25 B, 616 (1901), referred to 
and distinguished in Sayad Culomah v 
UiynbAni 26 B, 138 (1901) An imma 
terial alteration does not avoid the 
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Burden of 
proving 
death of 
person 
known to 
have been 
alive 

VVtttllD 

thirty 

years 


Burden of 
proving 
that person 
is alive 
who has 
not been 
beard of 
for seven 
years 


on those occasions when Le is seeking to enfor ’ ‘ ’ 

sw'Ji tvslritnient (1) The instniment may be 
interest under it, but nevertheless admissible 

follows that a deed is not rendered inadmissible bi alteration if it be produced 
merely as proof of some right or title created b) or resulting from its htinij 
beeit exectifeil (3) Nor does the rule of law which requires the party tendetmg 
m evidence an altered instrument to explain its appearance, appli to ancient 
documents coming from the right custody merely because they are in a mati 
lated or imperfect state It is suf&cicnt that the instrument is produced m the 
same state m which it was actually found The ucjght, honeier, due to ‘'uch a 
document may be affected (4) The addition m a mortgage of a claim for pay 
ment of compound interest Js a material alteration, and the burden hes on the 
purchaser of the cqmty of redemption to pio\e that it was made after eiccu 
tion and without the consent of the executrix (5) Where unattested alterations 
occur in a will, the presumption of law is that such alterations were made after 
the execution of the will and in the absence of evidence rebutting the pesump 
tion, probate mil be granftd of the will in the original state omitting the 
alterations (6) 

Where a written acknowledgment bears a date which has been altered, 
oral evidence to prove the date is inadmissible under the nineteenth gection 
second paragraph, of the Indian lamitation Act, 1877 (7) 

107. When the question is t\ hethcr a man is ali\ e or dead, 
and it IS shown that he was alive T\itliin thirty years, the burden 
lof proving that he is dcid is on the person tv]io affirm^ it 


108. [Provided that wlien](8) the question is whether a 
man is ali\e or dead, and it is proved that he has not been heard 
of for seven y’ears by those who would naturally have heard ot 
him if he had been alive, the burden of proving that he rs a**'® 
lis [shifted to](9) the person who affirms it 
' Principle — The presumption m favour of continuance ■S’ec Notes 


B 101 (Bttrdtn of proof) . 

Taylor, Fr, 15 19G, 195— 201 , Best, Ev, fl^S 400, Wharton Er |j 1373"* 
Lawson on PresumptiTe Evidence, p 192, el ttq 


jnstfument Tikamdat Javahtrdas v Cunga 
kom Mathuradas 11 Bom H C R 203 
(1873) Ede > Kanto Nath 3 C 220 
(1877) unless made fraudnlentl) Kalee 
Koomar v Gttnga Naratn 10 W R 250 
(1868) And a material alteration made 
after execution does not vitirtc a deed if it 
he made with the consent of all the parties 
[sac ilohammed v Ba% Fattna 10 B AS7 
(1886) Or in good faith to carry Out the 
original intention of the parties Ananda 
Mohan Saha v Ananda Chandra Naha 4* 
C, 154 (1917) See Cowr Chandra Das v 
Prasanna Kumar Chandra 33 C 812 
(1906) 'v 

( 1 ) Taylor Ey 5 1824 and cases there 

P,,.rt ' 


(2) [lulchins V Scott 2 M tSs 

(3) Taylor Ev 5 1826 as to altert" 
by a stranger and without the pn 
either party, see xb 55 182 / 

(4) Ib i 1838 jj c 

(5) Achhxtanand \ Ram 

L J 354 (1913) , ^ , V 

(6) Siirendra Krishna Ma'ff 

Dassee 33 C L J 34 (1921) g 

(7) Sayad GnlanaU '■ Mnabha 

128 (1901) ^ ,n s Ifl* 

(8) The words m brackets in ^ 
were substituted for 

when ' by Act XVIII sohst' 

C9) The words m trades vviU 
tuted for on by S 9 of Act RVU 
1872 
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commentary. 

Tbcru a prcsviniption m favonr of contmaancc of life (1) This section, Conlinuanc? 
accordinf; to its terms, does not require that the Court should hold the person 
dead at the expiration of the seven years therein indicated , but merely provides 
that the burden of proving that he is alive at the time of the suit is shifted 
to the person vho affirms it (2) 

“ Various prtmd facie legal presumptions are founded on the continuance 
or immiit ibilitj , for a longer or shorter period, of human affair, which 
cxpenence tells us usuall} occurs So when the existence of a person or 
personal relation, or a state of things is once proi ed, the law presumes that 
the person, relation or state of things continues to exist till the contrary is 
«hown, or till a different pn sumption is raised from the nature of the subject ”(3) 

So, apart from the present sections and that which follows them, the Act declares 
generallv that the Court mav presume that a thing or state of things which has 
been shown to be m existence ivitbin a period shorter than that within nhicb 
such things or state of things usual’y cease to exist, is still m existence (4) 

These ^e'’tions and the following section deal with certain instances of 
the presumption which exists m favour of contmuance of immutability It 
IS on the pnnciple o* thi** presumption that a person shoivn to have been once 
livins i«, m the absence of proof ♦hat ho has not been heard of uithm 
the U^t seven jesr* presumed to be still alive (5) Tln.se sections establish 
a uniform rule upon their subject matter, both for Hindus and Maliomedans 
as well a** all others According to Hindu law tweUe >eats mu«t ba\e 
clapped before an absent person of whom nothing has been heard during this 
period ran be presunicd to be dead (6) In tbc case of Slshomcdan Ian the 
old Hanafi doctrine lequired that ninety jears should have elapsed from the 
date of the birth of missing person before his death could bo presumed 
The Malili principle is now however, m force among the Hanafis, namelj, 
that if a person be unheard of for four >ear« he is to be presumed to be dead 
Among the Shiahs the period is ten jears, and among the Shafeis seven (7) 

Novs however, the rule contained in these sections, being a rule of evidence 
Onlv, governs both Hindus(8) and Mahomedans (0) Although, however, 
a person who has not been heard of for seven years is piesumed to be dead, 
there is no presumption as to the hme of his death , and if anv one seeks to 
establish the precise period at which such person died, he must do so by actual 
evidence The question ♦or which provision is made is whether a man is alive 
or dead at the time the question is raised (10) The rule is the same whether 


(1) Tanti ^ Rikhrain, 1 Lahore 554 

(2) Worojau Bhaguant v Snntvas 
Tniiibak 8 Bom L R 226 

(31 Tiylor Cv 9 196 Best Pres Ev 
186 

(41 S 114 ]ll id) fast 

(5) Tavlor 5 198 set s 114 III 

Id) post 

(6) laiiiajoi Maeumdar \ Keshab 
Lai 2 C L R AC 134 (1868) 6 B 
L R App 16 

(7) Uedaxa Bk xm N \V P Rep 
191 Ameer Ah s Mahomniedan Law, n 
129 

(81 Dliarup Nath v Gobind ^oroii 8 
A 614 (1886) Dftotido B/ittojt V Ganetli 
Bifcaji 11 B 433 (18S6) , Ba/jyja t 
Kulnoppa 11 M 448 (1888), see also 
Han Chinlainoit \ Moro Lakshma>% 11 B, 
89 (1806) 


(9) Jlfa^fiar /Hi v Budh Singh 7 A, 

297 f . 

IS •• 

2 A 
Pat 

But see observations m cotes to s 112 
bosf Evidence of Parents *' 

(10) Pam Bhusan Banerji v Surj^a 
Kanta Rem Choitdry (1907), 35 C. 25; 
It C \V N, 833, Dhanip Nath v Gobind 
Saran, 8 A, 614 (1884), Rango Balaji v 
MuJiieppa 23 B. 296 (1898), Taylor. 
Ki 5 200 In re Pe-lon. 53 L T R, 
707, 710 In re Phene's Trusts, L R.. 5 
Ch App, 139, Aorti v Lai Sahu (1909), 
37 C , 103 , Xfairoj Fahma v v4i>(lul 
H'ahtd. 43 A , 673 (1921) , s c , 19 All L 
J 713 , Basharat \ A'<j;iT> Khan 38 P 
R 1918, s c, 45 I C. 70. Fagir Baksh 
V Dan Bakadae bingh, 21 O C., 143, S 
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onlr eevcn years, or^raort than seven years, have elapsei(l) And il a penon 


determined by the Court But as the presumption is m favour of the contmu 
anee of life, the onus of proving the death lies on the party who asserts it (3) 
The fact of death may, however, be proved hy presumptive as well as by direct 
evidence So the presumption of the continuance of life ceases at the ei 
piration of seven 'vears from the penod when the person m question was last 
heard of And the burden of proving that the person was aln e at any tune 
within the seven years is upon the person asserting it (4) But a Cburt may 
find the fact of death from the lapse of a shorter penod than seven years, il 
other circumstances concur (5) In England it has been held that the Court 
wiU m particular circumstances modify the usual form of oath, and that m 
Chancery there is no presumption of death without i«suc, for the latter point 
must be proved (6) In a recent case where the onus was on the plaintiS to show 
affirmativelv that he bad brought the suit wuthm twelve years of a death, it 
was held that the onus was not alTected by thn section (7) 

Burden of 
proof as 
to relatlon- 
«lilp la the 
cases of 
partners, 
landlord 
and tenant 
principal 
and agent 

relying on such relation to show its establishment, and the burden is then o® 
he opposite party to show that the relation has cea*ed to exist (8) 

8 101 (Bardtn of proof) 

Tajlor Fv. | Hd. Best. Ev, 5 405, Wharton, Ev. §| 1234-1200 Ua-wn on 
Presumptue Fndence, 172, 175, el «€<j 


109 When the question is whether persons are partners, 
landlord and tenant, or principal and agent, and it has been 
shown that they have been acting as such, the burden of nroving 
that they do not stand, or hate ceased to stand, to each other 
in those relationships respectively, is on the person who affirms it 

Principle. — The presumption relating to continuance * see Notes, 
tVhvn «. M.Mtboal T«lat\ftn <mr« •^tahlLiih«»d. it la cnouch ffftnfttallv fOF & psni 


COMMENTARY. 

(.onttaumM This section, ivhith conta the prev. 

of partner- applies to three common and important ‘ 

ship, and tenant, and principal and agent— th ^ 1 , »i. 

age^l' verted to m the notes to the preceding section-:, based on the continuan 

sumptjve Evidence, p 192, 
regard to the presumption of l‘te ' . 

summarised —‘Love o5 lit* ** i\ 

(therefore suicide will not he pre j 
™d . pc,»„ proirf to h .,0 b«. 

% former lime is presumed to oe ^ 
the prosoot ttmo mt.I hu da* 
or a presumption of death 

(5> Re U’afferr (1909). P . i 

(6) In re /ackson /aoison v 

(19071, 2 Ch, 354 ^ 

(7) /a^aaofi/ Jtvanraa v Rani C 
’Saroyan 40 B. 239 (1916) 

(8) Hbortoo Ev, ! 12St 

Presumptive Evidence 172 , . C, 

(9) Rungo Loll V Ahdool C^Soo^ 

314 317 (1878) 


C 46 I C , 808 , Re^hab v Sheobat 21 
A L J 393 ^ ^ . 

(1) • - T 

SeltUrr 

(2) • 

(1911) ■ ■ . • 

Sheoba 
noth D 
11 C 

No 486 of 1909, and see Vteramma v 
Chenna Reddi. 37 JI . 440 (1914) 

(3) Re Benjamtn (1902) 1 Ch, 723 

(4) Best Ev, SS 408 409. as to the 

presutnpUon of survivorship v «6 * 

and p 160 note (II), ante “ 

Ev, S§ 127S— 1277 ’ 


S 410; 
See Wharton^ 
In Lawson on Pre- 
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human affairs m the state m which they are once shown to he When, there- 
fore, the existence of a relationship or state of things is once pro\ed, the law 
presumes that it continues till the contrary is shown or some othei presump- 
tion an‘-e3 A partnership(l), agency(2), tenan(^(3), or other similar relation, 
once shown to exist is presumed to continne, till it is proved to have been 
dissolved (1) So when a partnership was admitted to exi‘-t m 1816, it was 
presumed to continue in 1838 (5) Ftom the same presumption of a 
continuance of things once shown to exist, it follows that, after the expiration 
of the term limited by the articles, it is prvnd facte presumed that such of the 
provisions of the articles as are not inconsistent with a partnership at will 
continue to appl^ (G) This presumption has been made the subject of positive 
enactment by section 256 of the Contract Act (7) Tins presumption will he 
rebutted and a contrary one raised if it is shown that annual accoimts hetivcen 
partners ceased on a certain date and a final one was thus struck, after which 
'some of the partners carried on the business without interference from the 
others (8) As to agenev, see sections 182 — 238 of the same Act, and in parti 
cular section 200, which deals with notite of re\ocation or renunciation and 
«ection 208, which deals with the taking effect, as to the agent and third persons, 
of the termination of an agent’s authont\ (9) From the same presumption 
when a tenant holds over after the expiration of the term, he impliedly holds 
subject to all the coaenants in the least which are applicable to his new «itua 
tion (10) In a case m the Calcutta High Court it was htld that an agreement 
that a tenant shall hold over from yeai to year is an agreement to grant a 
lease from year to >ear and should be by a registered instrument, and that 
** an agreement to the contratv ’ in section 10 of the Transfer of Property Act 
means an agreement as to the terms of the holding over and ma) he implied (11) 
■Where two persons set up rival claims to the tenancy of the wrae piece of 
land under the same landlord, and one of them admitted the previous tenancy 
of the other, who, he pleaded had relinqmshed the land, wbch was upon 
that lea«c, to himself it wa"* held that it lav upon lum to prove the relinquish- 
the relationship of landlord and tenant 
non paj ment of rent, though for many 
relationship has cca«ed , and a tenant 
who IS sued for rent and contends that such relationship has ceased is hound 
to prove that fact by some affirmative proof and more especially is he so 
bound when be docs not expresdy deny that he still continues to hold the 
land m question m the suit (13) The principle upon which this section is based 


(1) See Clark v Mexander 8 Scott N 
R, 161 

(2) See Smaut v llbery 10 MAW I 
[continuance of authority of agent 1 

(3) See PicJtci v PachUa i L R 4 Cb 
App 190 

(4) Taylor Fv S 196 

(5) Clark v Akxandcr 8 Scott \ R 
161 and see Anderson v Clay 1 Stark. 
405 and Cooler v Dednck 22 Barb 516 
(Amer ) cited m Lawson s Presumtive 
Caidence p 175 In the last case a part 
ner brought an action on a note It was 
contended that the plaintiffs were not 
partners It was pro\ed that three years 
previous they were partners It was held 
that the presumption was they contmaed 
to be so 

(6) Tajlor Ev ! 196 and cases there 
cited 


(/) Sec also SS 339—366 s 264 deals 
with notice of dissolution 

(8) Joopoody Sarayya v Lakshmanas 
ftamy PC 36 M 185 (19131 

(9) For burden of proof in revocation 
of agency see Dasarath Patel v Drojo 
Mahon 18 C L J 621 (1913) 

(10) Taylor Ev } 196 see Act IV of 
1832 (Transfer of Property) s 116 

(11) tfa/i Lai Karnan v Dar/ceting 
Muitctfalily 17 C L J 167 (1913) 

(12) /flaxen Clivnder \ Hookoom Chond 
W R 1864 p 47 

(13) /fungo Loll \ dbdool Guffoor 4 C 
314 (1878) xee also Porbatu Dassi v 
Ram Ckand 3 C L R 576 (1879) But 
when there is no proof there is no pre- 
sumption of tenancy see Mali Lot Karnant 
V Darjeeling Munxcifalxty 17 C L. J , 
167 (1913) 
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onlY se\ en years, or mort than seven J ears, have elapse(l(l) And il a pews 
has not been heari oi ior mote than seven veafs, there is in this countij-iojt^ 
sumption that he was dead at the end of the first seven years of the ppriod,(’) 
There is no presumption of law relative to the continuance of Me lathe ahstnct 
The death of any party once shown to have been ahve is a matter of fact toV 
determined by the Court But as th " * ■ 

ance of life, the onus of proving the 
The fact of death may, however, be j ^ ^ 

evidence So the presumption of the continuance of life ceases at the ei 
piratjon of se\en veats from the period when the person in question was Id 
beard of And the burden oi proving that the }ieison was ahve at aay te 
within the seven years is upon the person asserting it (4) But a Court 
find the fact of death from the lapse of a shorter period than suvea “ 
other circumstances concur (5) In England it has been held that 
vill in particular circumstances modify the usual form of oath, andtMtn 
Chancery there is no presumption of death without i-jsue, for the 
must be proved (6) In a recent case where the onus w is on the plamtifi toa o 
afhrmativelv that he had brought the smt within twelve years of a osmh, 
was held that the onus was not affected by this section (7) 

Burden of 
proof ss 
to relaiioa- 
ship In the 
cases of 
partners 
iondiord 
and tenant 
principal 
and agent 

relying on such relation to show its estahbshment, an5 t£e ^ 
he opposite party to show that the relation has cea»ed to eus i ) 

s 101 {BurrJen oj proof) 

11 »• ,noi_-l‘>98 

Taylor Fv, § lOd, Best, Ft, § -105, Wharton, Er, §| l-S* 

Pre<iumptive Tvidence 172 176, cl teq 


AVhen the question is whether persons are pane 
and tenant, or principal and agent, and it na? 

I.., 1 ^ ° .■f . \ Ja«AlTtrnVlI 
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landlord 

shown that they have been acting as such, the burden of pro 
that they do not stand, or ha^c ceased to stand, to eacn o 
in those relationships respectively, is on the person who aiw 

Principle, — The presumption relating to continuance 
\v\.A ^ .w, it i« rtouffh BenersOy for»P 


Continuance 
of partner- 
ship 

tenancy and 
agency 


COMMENTARY. 


This section, which confirms the previous law upon 

les to three common and important tlteatff* 


apphes to three common and important 
and tenant and pnncipal and agent — the general presiunP * 

verted to in the notes to the preceding sections, based on 


C 46 I C 808 Kefehob > 5be«>b«i 21 
A L J 393 

(1) Nepean y Doe 2 Sm E C Green's 
Setlleinents (in re) L R, 1 £4 288 

(2) Mufiamitted Shartf V Baade Alt 
(19H) 34 A 36 (followed in Rekhab v 
Sheobai 21 A E J 393) foUowing Srt 
noth Das v Probodk Chandra Das (1910) 
11 C E J 580 dissenting from MusU 
Akbar-un ntssa v Syed Bashir Ah S A 
No 486 of 1909 and see Peerantma v 
Chenna Reddi 37 M 440 (1914) 

(3j Re Bentamtn (1902) 1 Ch 723 

(4) Best Ev §5 408 409 as to the 
ptescnnpiioa of svuvivorsliip v tb, S 410, 
and p 160 note ( 11 ) ante See WhartOTv 
Ev S§ 1275 — 1277 In Eawson on Pre- 




sumptive Evidence P , is 

„ 2 .rd t. tte 

(thtlrfoK h«t no “fl 

and a person proven to abve 

a former tune P" ' 

the present Wme ^ ^nses 

or a presuinpt'on gv p 115 

(„ E= IM”" /J,.. ’ "" 

(6) In re Jac^sO” 

(1907) 2 Ch 354 y pa i C*"" 

(8) Wharton Ev » , . 

Presumptive 

(9) Ruago Loll V -rt 
314 317 (1^78) 
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human aflaira in the state in which they art once shown to be hen there 
fore the existence of a relationship or state of things is once j roved the law 
I resumes that it continues till the contrary is shoivn or so ne othei presump 
tion anves V partnershipfl) agency(2) tenaneyfS) or other similar relation 
once shown to exist is presumed to continue till it is proved to have been 
dissolved (1) So when a partnership was admitted to exist m 1816 it was 
presume 1 to continue in 1838 (o) From the same presumption of a 
continuance of things once shown to exist it follows that after the expiration 
of the term limited by the articles it is prtmd facte presumed that such of the 
pronsions of the articles as are not inconsistent with a partnership at will 
continue to apply (G) T1 is presumption has been made the subject of positive 
enactment by section 256 of the Contract Act (7) This presumption will be 
rebutted and a contrary one raisel if it is sho vn that annual accounts between 
partners ceased on a certain date and a final one was thus struck after which 
some of the partners earned on the business without interference from the 
others (8) As to agenev see sections 182 — 238 of the same Act and in parti 
cular section 206 which deals vith noti e of revocation or renunciation and 
section ‘’OS ' " to the agent and third persons 

of the term hrom the same presumption 

when a tena f the term he iroihcdly holds 

subject to all the coienants in the lease which are applicable to his new eitua 
tion (10) In a case in tl e Calcutta High Court it was held that an agreement 
that a tenant si all hold over from year to year is an agreement to grant a 
lease from year to year and shoull be by a legistered instrument and that 
an agreement to the contrarv m section 10 of the Transfer of Property Act 
means an agreement as to the terms of the holding over and maj be implied (U) 
■\Vhere two persona «et uj rival claims to the tenancy of the same piece of 
land under the same Un Uord and one of tl em admitted the previous tenancy 
of the other who he pleaded had relinquished the land which was upon 
that lease to himself it was held that it lav upon lum to prove the relinquish 
ment which he thus alleged (12) When the celatioitthip of landlord and tenant 
has once been proved to exist the mere non payment of rent though for many 
years is not sufficient to show that the rclationd ip has ceased and a tenant 
who is sued for rent and contends that such relationship has ceased is bound 
to prove that fact by some affirmative proof and mo^^e especially is he so 
bound when he does not expressly deny that he still continues to 1 old the 
land m question in the suit (13) The principle upon which this section is based 


(1) See Ch k v AUxa icr 8 Scott N 
R 161 

(2) See 5»n£>MJ V Ubery 10 M & W 1 
[cont nuance of author ty of agent 1 

(3) Sec P cket v Packha L R 4 Cl 
App 190 

(4) Taylor Ev S 196 

(5) Clark V Alexa der 8 Scott \ R 
161 and see Anderson v Clay 1 Sutk 
405 and Coofer v Dednek 2’ Barb SI6 
(Araer) c led m Lawsons Presumt ve 
Cv dence p 175 In the last case a part 
net brought an act on on a note It was 
contended that the pla nt fis were not 
partners It was proved that three years 
prev ous U ey were partners It was held 
that the presumpt on was they cont nued 
to be so 

(6) Taylor E 5 196 and eases there 
c ted 


(7) See also SS 339—366 s 264 deals 

V th not ce of d ssolut on 

(8) Joofoody Sarayya v Lokshma as 
t o J P C 36 M IBS (19131 

(9) For burden of proof in revocat on 
of agency see Dasa alh Patel v Brojo 
Moho 18 C L J 621 (1913) 

(10) Taylor Ev 5 196 see Act IV of 
183’ (Transfer of Property) s 116 

(11) Ifo I Lai Karnan v Darjeel ng 

V cpelij 17 C L. J 167 (1913) 

(12) K ssen Cl Under \ Hookoon Chand 
\\ R 1864 p 47 

(13) R ngo Loll V Abdool Gugoor 4 
314 (1878) see also Parbatt Dasst v 
Ra Chand 3 C. L R 576 (1879) But 
when there is no proof there is no pre* 
sumpt on of tenancy see V«fi Lai Kamam 

V Darjeel ng ifunietfal ty 17 C. L 
167 (1913) 
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m\ alidatc his decision on the point ©f possession, provided that there was 
evidence before him as to who was in possession Seinhlr — In the absence 
of any other evidence of possession a Magistrate would he justified in finding 
possession to he with a person to whom symbolical possession has been shown 
to have b(,en given in execution of a decree although possibly slight evidence 
would he sufficient to rebut such evidence of possession (!) It has been held 
that section 145 of the Cnmmal Procedure Code deals only with rights to 
absolute continuous possession and thus does not give jurisdiction when a 
party only claims the right to worship on one day of the year and prepare for 
the ])uja (2) In this case it was said that constructive conditional possession 
IS a right in the nature of an easement and not of possession and it was also 
held that jurisdiction is not given by that 8ec*ion when “ the public is a party 
to proceedings for this includes both parties and the posses.'sion is joint Under 
sub Section 4 of that section (145) the Alagistrate should on the dav lived take 
all the evidence produced and (imless he considers further evidence necessary) 
give his decision (3) A declaration made by a Magistrate on insufficient ew 
dence when other evidence was avaiKblc is »vithout jurisdiction (4) 

TThen a plaintiff sues for declaration of title to property of which the 
defendant is in possession but of which the plamtiff produces the title deeds 
in his f a\ our and the defendant admits them ^the onus is on the Utter to disprove 
the plaintiff’s title (5) 

When a plaintiff sued to recover possession of certain lands alleging that 
they had hi,en granted by his ancestor to one PU to be held m ja^her tenure 
by PR and his lineal aescendant^ that PR s lineal descendants had taM 
and therefore plaintiff was entitled* to resume possession, it was held that it 
lay upon the plaintiff to prove the grant to PR m the first instance snd that 
until he had done this he had no standing m Court at all (6} 

The ordmary presumption is that possession goes with the title that 
presumption cannot, of course be of any avail in the pre«ence of dear 
donee to the contrary , but where there is strong evidence of posse sion on 
the part of one sidt. opposed by evidence apparently strong also on the part 
of the other m such cases m estimating the weight due to the evidence on 
both sides the presumption may when the circumstances of the particular 
case require it be legarded (7) K presumption however cannot tontraoi 
facts or overcome facts proved (8) Thus as it is a recognized fact that per 
nussion to occupy land in Cantonments is often given such occupation or 
possession raises no presnmpt on of ownership and the burden of proof oi i 
would be on the claimant (9) In the absence of evidence to the contrary t e 
presumption is that the Government and not the mirashtders are _ 

house-sites in a mtrast village (10) Where under old customary law 
37 of the Bombay Land Revenue Cod© the presumption arose that the ti 


(1) Raja Babu ^ Mudun Mol an 14 C 

169 (1886) See Woodroffes Cnmioal 

Procedure in Ind a commentary to S 145 
of that Code 

(2) Man ck Chandra Chakrabnlty v 
Preonath Knar 17 C L J 397 (1913) 

(3) Hartpada Mundle v Sanyan Charm 
Bisuas 17 C L J 610 (1913) 

(4) Juthan Stngh v Rannarayan Stngl 
18 C W N 700 (1914) 

(5) Saernamoyt Raur v Srntbasb 
Koya! 6 B L. R 149 (1870) 

(6) Maharajah Juggemath v AhJad 
Kouar 19 W R. 140 (1873) 

(7) Runjeet Ran y Cobardhon Ram 
20 W R 25 30 (1873) Dharm Stngh v 


Hut Perthad 12 C 35 (1^85) 

Bastr V Kureetn Baksh Jt ' , 

(1869) Rajhumar Ray v Cobind Ch 
19 C 660 673 (1891) ^ 576 

Presumptions stand only t U tney 
come by facts IVhilaier v J ^ 

Am Dec 627 (An>«r ) Tb*y 
place for considerat on when 
IS disclosed or the ' (Amer ) 

CaJpxn V Page 18 Wall 364 
c ted in Lawson toe ctl gf 

(9) Kaikhwru Aderjt v Sea 
Slate PC 36 B 1 0^12) 

( 10 ) Sel tichah CItlly v « 

F B 40 M 410 (1917) 
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to a village site was \tsted in the gOTetnment it was held that the plaintiff 
in order to oust the go\ernment had to prove cthei that his title was better 
than that of the Secretary of State or that he had obtained a title by adverse 
possession of bixtj years (1) A rebuttable presumption of law being contested 
by proof of facts showing otherwise, which arc denied the presumption loses 
its value, unless the evidence is equal on both sides, m which case it should 
turn the scale (2) It is, therefore, only when there is no evidence of possession 
cither waj, or when the evidence of possession is strong on both sides and 
appaientlj equally balanced, that the presumption that possession goes with 
title shomd prevail The principle does not apply where the evidence of 
possession is equally unworthj of reliance on both sides (3) When it is not 
shown that defendant’s possession began as a tenant, and it is not proved 
that the plaintiff received any rent from the defendant during twelve jears 


Ordinanly m the case of propert> held in common the possession of a 
co-eharer is the possession of all In a cose m which co sharers set up a title 
adverse to a co sharer, it lies upon them to show at what time their possession 
became adverse or that there was clear and definite abandonment with 
intention (5) Possession b) one co sharer will not be adv erse to others till thej 
have notice of the hostile claim (6) When one co sharer has been m possession 
of land for a long tune and has elected buildings on it the presumption is that 
he 18 in possession with the consent of the others (7) When the defendant 
to a eint for possession of land pleads adverse possession, it lies in the first 
instance upon the plaintiff to prove that he was in posbC’sion at some time 
within twelve jeats of the suit (8) But the ohms is then on the defendant to 
show at what time his adverbc posse'ston began (9) 

In the ca&e of the oivner of land seeking to recover possession on the 
allegation that the part} in possession has no right to continue in it, and 
showing a pnmd fane title to possession, he can chim a decree, unless the 
party in possession has a tenure entitling him to retain possession (10) Thus 
in a suit to recover posse't>ion, the pinmtiff, who was admittedly the Zemindar, 
alleged hut failed to prove, that the land wa'. her zeerat The defendants, who 
claimed to have acquired righ*8 of occupanc}, failed to prove that the) had 
acquired such rights or that the) were tenants of the phmtiff It was under 
such circumstances held that the plaintiff being adinittcill) the zemindar was 

' ' ’ e(ll) 

gross 

urden 

• he IS 


(1) l asta Bal^anl \ Secretary of State 
45 B 789 (1921) 

(2> Lawson of cil 756 

(3) Thatiir Singh \ Bhogcraj Singh, 
27 C 25 (1899) the last sentence (which 
IS taken from the head note) is not ex 
pressi} stated in but appears to be implied 
by the judgment Apparently the evidence 
given negatived the presumption other 
wise the case rut is sjnuJar to that where 
there is no evidence 

(4) /Jam \fonce \ Aleemoodcen 20 W 
R 374 (1873), see also Raj Kishen v 
Peo'ce Uo/iKii 20 \V R 421 (1873) 

(S> Behar, \ Sadho Mai 73 P L 
R (1856). as to adverse possession b> co 


heirs see Mangal Singh v 3fKrjamot 
^hanhori SO I C , 746 

(6) (WayiifAsn Pillai v Suttaroya 
Pillai AC 39 M. 879 (1916) 

(7) Lahaso Kuer \ MaJiabir Titari 37 
A 413 (1915) 

(81 Haji V Cohna 39 P L R (1906) 

(9) Mashar Hojan v Dehari Singh 
(1905) A \\ N 234 

(10) Cnn/vt Rbo > Cunfat Rao, 2 N L 
R 32 

(11) Ratal Ahir \ Bhnggobully Koer 
H C L R 476 ( 1882 ). and see S’arsmg 
Narain \ Dharatn Thatur, 9 C W N 

144 (1904) 
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entitled to in mtenned ate tenure (1) And m tlie anderiuentjoned case \ as, 
held b\ the Pmy Council that while it i<» for the plaintiff m ejectment to pro\e 
possession pnor to alleged dispos!,ebiiOQ at the same time on tins questioa ol 
evidence the ruaterul fact of lus title comes to hts aid with greater or less force 
according to the circumstances established n evidence (2) la a suit for a 
declaration that the bed of a navigable liver foimed part of a perzcaneitlp 
settled estate the 0«W5 ivas laid un the plaintiffs to show that land* tie hjtl 
of the n\ or recoding from the bed wcie included in their permanently settled 
estate and that at the date of the Permanent Settlement they were narrow 
thanides (3) 


Orders for j osse sion undei Act WV of 1861 section 318 \ct \ of 18 j 2 
section 530 and \ of 1882 'section 115 rtUtmg to disputes as to inimoyahli, 
propertj are nicrclj police orders made to pre\ent breathes of the peace 
and deride no question of title Such orders are admissible in eMdcnce on general 
principles as Well as under the Evidence Act (I of 1872) section 13 to shuw 
the fact that such orders were made This necessarily makes them endence 
of the folloiTing facts apiieanng on the orders themselves is , who the part es 
to the dispute were what the land in dispute was and who was declared 
entitled to retain posses, ion For thi' purpose and to this extent such ordeia 
are admissible m eiidtnce for and against any one when the fact of possessioi 
at the date of the order has to be ascertained If the lands referred to m such 
an order are desciibtd by metes and bounds or by reference to objects or niarVs 
physically csisting those must nectssanly be a«ctrtJifled b; eTtrmsj^ ev dence 
I e the testunoni of persons who 1 now the locality If the order refers to a 

^ * ligible and the 

the map must 

leports accom 

panymg the orders or maps and not referred to in the orders may be odmiss ble 
as hearsay evidence of reputed possession but they arc not otherwise admission 

** 1 ? Though 


yet 
iter 
,ses 
tioa 
5 he 
the 

land here however she bad done so and had obtained a Accra ^ b” 
fa.\our the onus is on the defendant (who is the apj eUant) to show .v® 
decision of the High Court was wrong and where it was wrong To induce ^ 
Judicial roramittee to reverse the judgment appealed from the 
do something more than show that the plaintiff s title is mt free uom “ou 
and must * he c rcu^tanccs 

have led Ah 

Kumar K ^ the plaintiff alk£3 “ J 

pnor po session and subseg^uent diS|>o3session bv the defendant the jy 
pnmanly upon him to cstahbsh tl at he was m possession within 
period But in the deternuna^on of this question of possession get 

of the land must first be considered 
to laundation fay the water of a nve 

been in possession of the subme^ed i 

was covered by water no matter who was in possession at the uaie 


(1) Kajali Sahb v Doorgapersf ad 
Tt arcc 12 M I A 331 (1869) t e 
’ B L R (F C ) 134 

(■’) Ram H nanta hu an r Jagadi dra 
\a h Roi (P C) 10 C yV N 610 3 


\n I. J 36! 8 Bom I. E -I™ J 
(3, Praf Ila Natl Togoro y 
af SWt 24 C W N 635 onJ g 
(4^ {189"') 19 C 660 L K 
140 
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bubmergence (1) In tin; case cited tlie plamtiilb sued for declaration of title 
and possession of certain land'i lJ^n^ on the boundary between thtir mouza 
and that of the defendants It appeared that the defendants were in possession 
for bome years previous to the suit by virtue of an orda of the Criminal Court 
’’ -. 1 . T principle as 

where scientific 

, disputed bne of 

division tuns betv,een waste lands which have not been the bubject of definite 
possession, must jneld to the circumstances o* the present case and the onus was 
on the plaintiff to show that the persons in possession under the order of the 
Magistrate had no right to possession (2) In the next case the plaintiffs purchased 
a jiulnx in execution of a decree for unears of rent unddulv annulled a darpttlm 
winch Ha'S in existence h} notice under section 167 Bengal Tenancy 4c*- 
Within tweh e years of this purchase they sued for khas possession of the lands 
01 two jainas, origmallv held bj one R, and suhsequentlv purchased b} the 
defendant seven \ears after the creation of the darpuUn held that it was 
for the plaintiffa to show that the aemindat was m possession of these lands 
before the creation of the putni and that the possess on of the defendants 
commenced after the putnt tume into existence or that such pob*es«ioii was 
not adv erse (3) 

In d case of disputed boundaiies to prove a map a witness was called 
who had assisted a-* an 4inm m prepann« it with another Amin, who was dead , 
the witness had little or no knowledge of surveying hut the Aimn with whom 
it was prepared was a skil'ed surveyor and the Collector {who was also dead) 
had tested the accuracy of the measurements Held, that tiie map was suffi- 
cientl) proved to be admissible in evidence (4) 

Possession is a question which from its nature would seem to be very Evidence 
easily determinable , but in practice it is found to be one of the most difHcuit end nature 
issues to decide in this country (5) The fact of possession, as every other fact posses- 
(excluding the contents of documents), may he proved by oral e\ idence (6) 

A statement by a witness that a patty is m possession, is, in point of law, ad 
ini»sible evidence of the fact that such party was m pos«es*ion (7) General 
and V ague statements arc, however, of hut little value The Court m the 
undermentioned ca«(.(8} observed upon this point as follows — ‘ Then, coming 
to the oral endence the testimonj of all the witnesses is genera’ in the extreme 
The) speak of the disputed land Thev say that thc} saw plamtiffs ‘ in 
possession They sa) they saw them collecting rents ’ All these statements 
are general And to persons who have had any experience in the Jlofussil, 
and number of witncssi-s into Couit who 

will natuie the absolute worthle''Sness 

of su . " B hen the question relates to the 

occupation of comparative!) waste or wa^te land the smallest indication of 
occupation must be taken hold of and used as evidence in the determmation of 
any mattci of dispute with regaid to it between the contending parties (9) In 


(1) KheSon Lai \ Rajendra lurain 
•’9 C L J 259 s c 51 I C 70 

(2) V/fliiiiirfra Chandra f\and> \ Sara 
dtndu Ra\ 23 C W N 593 

(3) l/ori iifll/ 0 lal/v Milter v /inatha 
Bo idhu Pal 25 C W N 106 

(4) Dwomoni Chiridrani ^ Broja lahm 
29 C 187 (1902) 

(5> '■« rtmarlvs of White J in JibuHli 
Roll! \ Shib JVath 8 C 819 (1882). at 
r 824 

(6) See p 484 ante anti cases eitei} 
1 1 ii<7r<' (6) lb 


( ) Uanira n Deb \ Debt Choran 4 B 
L R (F B) 97 (1869) Piihu Govtnda 
\ hamjt I cstt jt 8 Bom L R 19, contra 
Man Chandcr \ Ra i Lochiin 9 W R 
79 (1863) 

(8) JoMara Dastc \ Mabo iicJ Moba 

rack S C 975 933 984 (1882) fer Field 
J also 4lliat Chinaman v Jaggnl 

Chundtr 5 W R 24'’ '’43 (1866) 

(9) Unssamal Val/ Mt/ire ' Choudhri 
Cfciiainan »0 W R 24", 249 (1875) per 
Pheer J l/aiinia CAundrr % Hurra Loll 
3 C 768 (l« 8) s c 2 C L. R» 364 
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a suit lor po'^session oi jungle lands, wlierc tliere is no jirool of nets of ownersbp 
having been eXerused on either side, possession must be presumed to hare 
continued with the peison to whom thej rightfully belong (1) Lands which 
have never bt,cn occupied for cultivation and which are of sucli a nature and 
description as that no one can be said to be in possession, may be presumed 
nghtfiilly to belong to the parlies with whom the title rests (2) “ If there are 
two persons in a field each asserting that the field is bts, and each doing some act 
in the assertion of the right of possession, and if tho question is, winch of these 
two IS in actual possession, I answer the person who has the title is in actual 
possession, and the other person is a trespasser ”(3) Possession is not necessanl/ 
the same thing as actual use' The nature of the possession to be looked for 
and the evidence of its continuance must depend upon the character and condi 
tion of the land in dispute AVherulandispermancntlv or temporarily incapable 
of actual enjoyment in any of the customary modes, all that can be required n 
that the plamtifl should show such acta of ownership as are natural under the 
exi®tin^ condition oi the land and in such cases when he has done tl«» h« 
possession is presumed to continue so long as the state of the land remains 
unchanged, unless he is shown to have been dispossessed (4) Where the District 
Judge hold that the land m dispute was not enclosed and that the “plaintiff 
had not been m actual occupation of any definite portion " of the land , it ifas 
held to be not necessary that a person sliould use any definite portion of an 
unenclosed land m assertion of his ownership Evidence mav bo given ot 
acts done m other parts provided that tbero is a common character of locality 
as would rai«e an inference that the place in disputo belonged to the plaintm 
if the other part did (6) Where it was pleaded tliat the plaintiffs had not 
actually occupied tin, land m suit, it was held that the Courts should be veO 
careful before holding that title lias been lost merely by non posjes«on (6) 
Evidence of possession of certain specific property has teen treated as 
of posseS'ion as regards an appendage to such property though no dcnoiw 
acts of possession were proved as regards the appendage (7) Thu 

f > 4' t ' ' ,se on whose 0®"®“ 

• session as betive®® 

0 the conditions ol 

1 such families w® 

management of the propeity of the family is, bv reason of the Beclu'iioa o 
female members, ordinarily left lU the hands of the male members in 
case of such families, slight evidence of enjoyment of income ansi^ fm . 

property is sufficient pnmd ftKi" proof of possession (9) ^ 

alleged forcible dispossession, from which, if made out, it a Cgta 

probably inferred that their possession up to date of that forcible act ha 
consistent with the title which they alleged, but failed to prove the 
alleged, the Privy Council held that they had to deal with a possession 
part of the defendants which was not shown to have comraenced in ® 
and that the jilamtifts could only disturb that by proving distinctly asp 


(1) y Mussamat Dasheeroo- 
m«o 16 W R 102 (1871) 

(2) Ifooehce Ran v Bmambhur Ray 
24 W R 410 (1875) 

(3) Per Lord Selbourne m Lms y 
Telford (1876), 1 A C, 423 cited m 
Vtihaldas v Secretory of State for India 

26 R. 416 (1901) 

(4) Mahomed Ah v Abdul Gunny 9 C 
744 (1883), s c. 12 C L R 2S7, refer 
red to m Thakur Stngh v Bhogerttt Stngh 

27 C 25 28 (1899) 

(5) I'llhaldas v Secretary of State 26 


B 410 416, 417 (1901) ...(gruat 

(6) ProtonnoChunderv Lanit 

Bank 5 W R 453 (1876) 24 

(7) Iqbal Husen v Ifond Kishcrt 

^ 294 (1902) . pib i 

(8) Chunder Kant v f E,„rrel 

IV R 61 (1886)« 

145 See cases cited in to • 

10 of the Limitation Act A. 

(9) Inoyot Huten v Ah Ilusen 
182 (1897) 
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title (1) Dispossession within the meaning of the Bengal Tenancy Act (Schedule 
III, article 3) must be bj the landlord and not meiely favoured by him (2) 

Under the Mahomedan Law, according to both the Shia and Sunni doctrine, 
po-^esston taken under a gift of mu<iha, transfers the propctt\ even when such 
gift IS m% alid , and such gift is vabd if there is a clear intention to make it 
and jueld the property although the donor has not actually vacated possession (3) 

With regard to possession obtained by force, see next paragraph 

The ordinary rule is that force docs not interrupt possession He whose 

f ioasession has been interrupted by an act of violence without any form of 
ai\ or justice, is nevertheless tonaidercd as a pi^essoT because he has the 
right to enter into possession again (4) When a partj is dispossessed bi 
tis viaj )r (c 7 , a flood) the constructive poa&ession of the land {cj , while it is 
submerged) remama in its tiue owner (5) It has been held m a case by 
the Privy Council that Ins possession of the diluviatetl land constructively 
contmue'5 till he is dispossessed, and constructively revives if the dispossession 
cea es before the statutory period has claimed (6) A man cannot be allowed 
to take advantage of liis own wrong as where possession has been obtained 
b} illegal means such as force or fraud, m order to shift the burden of proof 
to his opponent It was therefore formerly held that where the plaintiff proved 
that he was in possession and was ousted by the defendant otherwise than 
b) due course of law, the burden of proving a title in the first m«tancc was 
shifted upon tic defendant and lo the event onl} of the latter establishing his 
title uould the plaintiff be required to prove bis (7) 

The Specific Belief Act, however, gives a special remedy to the party gpeclflo 
’ ' ’ ' ' suit to bo brought Relief 

uit the question of Act 
. mit of a possessory 

suit under this Act is to restore to possession the party ousted by force and to 
leave the question of title wholly untouched and open to litigation m a regular 
suit (9) And when a regular suit has been brougnt to cst^Iish title and to 
recover the 1 ind from the party so restored to possession, the uhole burdtn of 
proof IS upon the plaintiff m such regular auit , and until he can show title to 
the property the Couit will not look into the defendant’s title or disturb liis 
pos«e<>«inn (lO) Evidence of tbe plaintiff’s possession prior to the summary 
order under which be was dispos’^ssed may be good evidence of bis title and 
must be considered (11) If the defendant pleads Limitation, the plaintiff m tbe 
regular suit cannot by wa\ of answer set up the possession which, having 


(1 Iriintgait Chelty \ Pimjannan 

Serta 25 W R 81 (1876) 

(■’) Basanlo Kumari \ NanJa Ram 
Katbono Das 18 C L J 86 (1913) 

{mlra Aaraiii Afail> v Ralabar Jana 18 
L L J 8J (1913) fer Jenkins C J 
( 3 ) Daiioa Darjec \ Monialajoddi 

Bluitio 17 C L J 85 (1913) 

14) Dormt s Civil Law 1889 cited in 
Khaja CnaclooIIah v Ktssen Soonder, 8 
W R 386 389 (1867) 

is) l/uni/ii Jtasahar Hasan \ Behart 
Siiujh (1906) AWN 234, 3 A L J, 
a67 

(6) Basanlo Ktimor Roy ^ Sfcrelary of 
Slate. 44 C, 858 (1917) 

(7) See Jadubnalli % Ram Soondur, 7 
W r 174 (1«67) Kad/ia Cul/ub \ Aishen 
Cebind 9 W R 71 (1863) Caur Paroy 
\ II oama Saonduree t2 \\ R 472 (1869) 


[It IS howeser for the plaintiff to prove the 
allcited ouster ifa/iesli Chunder v yrimali 
BaroJa 2 B L R 274 (1869), Muham- 
mad filer V dbdul Kureem 20 W R, 453 
(1873) , Dattan Mohanit v Jugo BunJhoo, 
23 W R 293 (1875) and see Munshi 
Vast ar Hasan v Behan Singh 1906 A 
N 234 and Ganjot Rao \ f7an;>at Rao, 
2 \ L R 32 sufra p 748 

(8> ^cl I of 1877, s 9 whiL.h takes the 
place of the repealed s IS of Act Xl\ of 
I8S9 

(9) Field Ct 6th Ed . 348 

(10) \fo»l I Maennoodden \ Crfcsh 
Chund r 7 \V R 230 (1867) 

(11) BvUubce Rant \ DoorjoJhun Shtk 
dar.TW R 89 (1867) Ram Chandra Y 
Brajanath Santa 3 B L R , App 109 
(1869) 
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otUined it otherwise than in due couise of lai\, he held before the posse'^'w 
suit (1) 

The qvie tion of the effect of this provision m the Specific Relief ic*- upon 
the genera power of the Courts to give relief against unlawful mteiferenip 
has been the subject of conflicting decisions Tt has been questioned whctlicr 
when a person ousted otherwise than by due course of law fails to avail Inmsell 
iMthin SIX montiis of the summary remedy provided bv the Speci'ic Belief 
Act, but afterwards brings a regular suit to recover possession, the burden of 
proof ought to be laid upon him or upon the defendant , whether m fact tie 
plaintiff s previous possession in sucIi rases is not pmnd facte evidence of btlc 
and, whether the Specific Relief Act, while providing a special and sununat} 
remedy in a particuHi ease, has in others interfered with the general rule above 
adverted to, that a man cannot be peniiitted to take advantage of his onu 
vvrongful act to shift the burden of proof upon his opponent Most of the earlier 
decisions of the Calcutta Jlipb Court wcie based upon the snev\ that possession 
is pnma facie evidence of title, and favoured the plaintiffs right to succeed 
in such a suit on proof merely of previous peaceable possession and illegal 
dispossession unless the defendant could show a better title (2) But the later 
decisions of that Court arc to a contrary effect, and |t has been held that mere 
previous possession for any period short of the statutory penod of twelve 
will not entitle a plaintiff to a decree for the recoverv of possession, even though 
the defendant cannot establish title, except in a suit under the ninth sectiou 
of the Snecific RoUtf Act, which must be Drought within six months from thi. 
date of (ii'spo&session (3) Where, however, the plaintiff had received possession 


(1) Golam Nubcc \ Omcaath Knr 13 
W R 5 (1869) Prem Chand v Huree 
Doss 22 \V R 2S9 (1874) Tara Bann v 
Abdul Guffur 12 C I R 486 (1882) 

(2) Cases cited in lalt (2) p 630 

ante and see tihajah Enaetoollah \ Kishen 
Soonder, 8 W R 386 (1867) [The Ctvil 
Courts are competent « iS Act XIV of 
1859 notwithstanding to KUe a decree for 
immo>abIc properl) on the bare ground 
of illegal dispossession m a suit brought 
after six months from the date of such 
dispossession m which suit the defend 
ant lias failed lo jroxe hiS own title to 
the land Dabjee Sahoo \ Shaikh Tuiiee 
•’oodJeen 10 \\ K 102 (1868) Aretha 
Beebee \ Kanhi '/o//aI 12 W R 146 

(1869) SI ana Soo d rce v Collector of 
Moldal 12 \\ V 164 (1869) Triloehai 
Chose \ hoilash \alh 12 W R J7S 
(1869) \affore Moii r \ Snil 23 

R 291 (1875) Aotij Uanji v Khoua 
Mnssiot 5 C L R 278 (1879) l/>er 

Pnnsep J d ssenf Proof of pnor pos 
session and of illegal dispossession are in 
themselves no evidence of title except m 
a possessory suit under Act I of 1877 
S llO of the Evidence Act apjdics emly to 
actual ind present possession and does not 
declare generally that possession shall 
always 1 e pri, ta facie evidence of title 
AM abeer Pershad v Mohabeer Stitgh 7 
C 591 (1881) sc 9 C L R 164 
Brojo Su idar v Koylas Ckunder 11 C 
L k 133 (18821 Contra Ameer Btbee 
V Tttkroonxssa Begum 7 W R 332 

(18671 and on rexiex 8 V R 170 


(1867) (See also Luekee Keer x Six 
Dun liw R 447 (1869) Nund K^m 
V Shco D\at 11 W R 188 
Rai I Mo ! , „ V /At oproo Dott 14 W K 
41 (1870) 

(3) D ht Chum \ Istuf Chunter J ^ 

3 (188’) j e, )1 C I. R 
Hossom V Bancy Mistry 9 C 130 (1M2' 
sc n C L R 393 citing iKUt ' 
liitrmissahhalnn 7 I A 73 Pnrmshn' 
Clotd yy Bijoy Loll 17 C 256 
5»<ii a Churn \ Ahdool Kabeer 3 C '' 
N 158 (1898) Mro Chend x 
Bagam 3 C \V N 568 (1899) s C 
C 579. Fa hr Rahman V Ro/ C/i'"’* 
seV N 234 (1900) F®*’ ? ^ 

of thesi. and other cases see oK, , 

IX Possessory title and its somnia^ ^ 
substantve remedies and 3 C V 
cclxxin ccxcii ccxciii It has been 
exer also held that though m = ^ 

possession on proof of title 
sumcient for the plaintiff 
possession at the date of the d 
the previous possession of the ? g,, 

zz’\.:;.7s'c 

and sec Lacho t Har Sahoi i2 A 
(1887) cued post accord 

dence of title more r”- ® a 
mg to Its duration and a Cw 7 
be justifiel in allowing » P'"* "'4" ,{ |e 
cover on such evidence .t -round 

be allowed so.to recover it is j 

that he has produced sufficient P 
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of propeitj ty purchase and had such posiesatw when the smt was brought, 
and the defendant, who disturbed such possescion, had no title whatever, but 
'\lle"ed a defect m the plaintiff’s title, it Avas held that lawful possession of 
land 13 suflicient evidentc of right a& owner as against a person who has no 
title whate'er and who is a mere trespasser, that it was not necessary that 
the plaintiff should negatn c defendant’s case as to the former s defect in tdle, 
and that In. "us by virtue of such possession entitled to n declaratory decree 
and to an injun ‘ ’ "^he result of the later 

decision® of the ■ po»®e®3ory suits under 

the Specific Reh' ' proof of po®scs«ion at 

the date of dleg . ain*ifl must show title 

or such adverse possession as under the Limitation Vet confers title In this 
view the pOs®ession referred to by this section is actual di. farlo possession or 
rather physical occupation at date of suit and not juridical possession the 
requisites of v»luch are freedom from force clandestinitj and peimis«ioii Foiee 
therefore docs interrupt possession if the party aggrieved does not a\ail himself 
of the pro'i'ioDs of the ‘Specific Rehef Act and a tortfeasor mav, in such case 
by lus own wrongful act and though destitute of title, shift the burden of proof 
upon his opponent For if more than sk months have passed since the date 
of illegal dispossession the burdeu of proof of ownership will he upon tho plaintiff 
as being tb® party out of actual present jKissessioa Where, however, the 
plaintiff IS in and therefore does not seek to rvcoier, possession but desires 
to obtain iiiereU adeclaratory decree, then that posst-ssioniMalid and sufficient 
against another w hu is a mere trespasser 

The course of opinion m the Bombay High Couit lias been the opno&ito 
to that m Calcutta The Bombay High Court at first held news siinilar to 
those now hold by the Calcutta High Court (2) Subsequently, howes ec, the 
Mews of that Court changed, and it iras held that a plaintiff, although suing 
more than six months after the date of dispossession and without resorting 
to a possessors smt, is entitled to rely on the possession preiious to Ins dis 
possession ns against a person who has no title (3) That Court has dissented 
from the view ttiat because in this country a partj^ is given a special lemedy 


tins view of the case the possession which attracts the presumption of ownershijj 
_i_ » ’’ sario, and 

I i held bv 

Ranade, J» that(5) though a parts may rely upon his preiious po«se.sMoii 
it must be of such a character as leads to a presumption of title Alere prci lous 


title Slid n‘.’t 0 1 ll>s ground ihit he has a 
right to reco'sr without proof of title be 
cause possession is good against all tbe 
world sscept the real owner fer M I 
\ille J iH Dadabhai \ariulis \ Sm' 
Collector of Broach 7 Horn 11 C R 
S2 87 (1870) 

(1) Isma I Ariff \ Maloiiu i Chouf 20 

C 834 (1893) distinguisheil in Aua 

Chand s ^a/If)lI^am Bagam 26 C S?9 
(1899) r<f to in I'arfa Daluant v 
Secrclar\ of V/a»e 23 Bom R 238 
(1921) 

(2) Field 1 ' 6th Ed 349 3S1 , Dada 


Jliai \artidat \ Sut> Collector of Broach 
rUmHCR \ CJ 82 (1870) 
Lalshmtbai ^ I ilhal RaincI aiidra 9 B in 
H C R A C ; 33 55 (1872) 

(3) Amh, srat iaihtaiit \ 1 asude 

tfati 8 B 371 (1884) Pemrei Bha ant 

ram \ Narajait 5/ii araii 6 P 21. 213 
(1882) 

(4) Arishiarar ) ar/ifan( s laiMin 
Itaji S B 375 3*6 

(5) JtanmOHlrao \ Secrrlar^ of Stale 
35 B 287. 303 (1900) Discussed in 
1 4Uta BaJfanI \ Secretary of State 45 
B 789 (192!) s t 23 Bom. L. R 238 
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possession less than the Limitation Law requires is insufficient except in a posses 
sory suit, and mere wrongful possession is insufficient to shift the burden of 
proof The position here adopted is not clear As already ohsened tie 
case was not one of dispossession The plaintiff was m possession and sonott 
confirmation thereof Jenkins C J , (with whose judgment Ranade, J appeared 
to desire to concur) held that the section obviously does not require possession 
according to title, otherwise it is meaningless (1) It was therefore suffiaent 
for the plaintiff to show possession to reco\er against the defendant unlfc^ 
the latter could show title The question was whether he had shown it If, 
hone\cr, the plaintiff had been forciblv dispossessed more than six montb 
before suit the question avould then ha\e arisen whether proof of previous 
possession was sufficient The Calcutta High Court answers the question in 
the negative becau«ic it holds that there has been an interruption of possession 
and the substantue n!>ht of possession has been lost bv failure to seeL tie 
special remed c 

Sion Accorc 
High Court, 
and failure t 

deprue a part} of liis right to reh upon his mere previous possession whicb 
force docs not interrupt In thisaicw m no case should it he necessan to show 
title in the absence of any title shown by the defendan*’ And so it has been 
held by the Madras High Court(2) that possession m law is a substantue njht 
or interest which exists and has legal incidents and advantages apart from the 
true oivner s title , that the Specific Rehef Act cannot possibly be held to take 
awaj any remedy ai atlable with reference to this well recognised doctrine on 
possession , that it is an undoubted rule of Ian that a person who has been oiutea 
D% another who has no better right is, with reference to the person so oustmg 
entitled to recover hj virtue of the possession be bad beldtieforc the 
even though that possecsion was \nthout ans title l\*here however a 
in possession witliout anv title seeks to recoier possession of which he css 
been forciblv depn\cd b\ a defendant lavtug n rfood title, ho can onlv do s 
under the provisions of the ninth section of the Specific Rehef Act and n 
otherwise 


The ciiiestion has been raised m the Allahabad High Court it being c 
that usuatlj it is for the plaintiff who seeks ejectment to pro\o his title 
that, vhen possession for 30 or 10 \ears is pro%ed to have been 
enjojed the person \ilio has rccentl} dispossessed such plaintiff „ 

the presumption of law that the plaintiffs Ions possession imlicates bis o 

of the propertv 

In a Slut for possession of immovable properti, it is for the 
shoo hv some pnmd facte evidence that he has a subsistmg title no 
guished b\ the operation of Limitation before the defendant can c 
upon to substantiate a plea of adverse possession (4) TVbere the jpjt 

established his title to land the burden of proving that the plamtin 
that title bv reason of the adverse posaes ion of the defendant 
latter (5) If the property sued for was originally joint, the burden P 


(1) ffanu anireo ^ Secretary of Slate 
25 B 290 ref to in Vasta BolMtnt ^ 
Secretary of State 45 B 789 which 
follows Secretary of State v ChelUiant 
39 M 617 

(2) Mttstapha Saheb v Sanlha PtUat 23 
M 179 (1899) But see Rattonoda Rayar 
V Sttharama Pil/oi 2 ^fad H C R A 
C J 171 (1864) Tirun alasant Reddt a 
Remasa n« Redd 6 Mad H C. R A C 


/ 4'>0 (1871) 1-. A 

(3) Lad 00 I Har Saha> 1 ^ 

(4) Inayal Huesen t dh n , 

A 182 (189 ) the onsf 

usufructuary mortgagee is the 
all persons haiiog the right o 
ih ? e C L 

(o) Pedha Gob nd v Inghs 7 U 
364 (ISSO) 
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e^nlusne "wherse po'iscssion b\ one of the onsinil joint holder's is on him (1) 
To pro%e title to land b) twelve ^ea^s ‘id\erse possession it is not sufficient 
to show that «ome acts of possession hi\e been done here adverse po'isesstoii 
i« relied on it must be adequate in continuity *n publicity and m extent to 
show that It IS possession adv ersc to the competitor {^) Tt must be a complete 
possession exclusive of the possession of any other person and is displaced by 
evidence of partial possession b\ the party aj,ainst whom the title by adverse 
possession i» claimed (3) hen I imitation is set up in answer to a suit for 
possession it does not lie iqon the defendant to disprove pUmtifi s possession 
but it is the dutj of the phintiff to show that he has been in possession within 
twelve vears before the commencement of the suit (4) The circumstance 
that the defendant has in his ansver set up a defence merely of Limitation in 
a suit for the possession of land does not constitute an admission of the title 
of the plaintiff *0 as to ntifl to prove 

title (5) Vi, here the defe the plaintiff 

admitted the plaintiffs held that the 

onus was on him to show wlicn tl e alleged adverse possession under article 144 
commenced or under article 139 when the tenanev temimated (6) Mere non 
payment f rent is not m itself enough to prove that possession is adverse (7) 
In a case m the Vllahabad High Court where after a mortgage by conditional 
sale in 1809 the mortgagor surrendered hi» equity of redemption m the 
following rear and though the agreement was not registered both parties 
acted on it for fortv years it was !i«d m a suit for redemption that the mort 
gagees possession bad been adverse and that the suit was barred by 
limitation (^) Acts at different tiroes by a fluctuating body of persons do not 
amount to adverse i obsession to constitute which the possession must be 
adequate in continuity publicity and extent Occupation by a wrong doer 
of a portion onlv of fand cannot be held to constitute constructive possession 
of the wliole so as to enable him to obtain a title by Limitation (9) It is of the 
essence of the title bv adverse posscssi m that it must relate to some property 
which 18 recognised bv law (10) It affects the interest which the person cntitlea 
to posse« ion had at that time and thus possession adverse to a simple mort 
gagor IS not ] er se adverse to a simple mortgagee (11) There is no constructive 
t ossession m f wout of a wrong doer (12) And see cases cited ante m the VoJes 
to Es 101—104 


111 Where there is a question as to the good faith of a 
transaction between parties, one of whom stands to the other ml 
a position of active confidence, tlie biifden of proving the good 


(1) Jag] 10 Jos Bo -1 ba ’’SB 
362 (1900) s c 3 Bora L R 47 and 
see Haji \ Goh j 39 P L R (1906) 

(2) Radio on Dobi v Collector of 
Khulna ■’7 C 943 (1900) s e 4 C W 
N 597 Jagiiandas v Ba Anba 25 
B 362 (1900) no! At ned \ Tola Meoh 
31 C 397 (1903) 

(3) I tthaldas v Secretory of Stale 26 
B 416 (1901) 

(4) hot e Raro An nJ \doye ’’1 
\\ R 9 (18 4) "^ee / asi Ihu v 
Ut^korthudoion 3 C VV N cccvvi i 
(1899) U )/o lor Hasan v Beha i 
Stngh 3 A L J 567 A )\ N (1906) 
’’34 Dharan honta Loh rt y Cabar Al 
khan 1 C L J 2 7 (l9I3) 

(5) Soo at n Sola v Ra joy Saha 
Marsl alls Rep 549 (18 3) 


(6) Ta/sl blat v Ranchod 26 B 442 
(lOO"*) Ganput Rao v Canpul Rao Z N 
L R 32 

(7) prasanna k\ mar Mookerjee v 
Snta I/a Pout 40 C 173 (1913) 

(8) K/ edu Rai \ Sheo Parsofi Rat 39 
A 4'»3 (1917) 

(9) n all AhmeJ v Tata Meah 31 C. 
397 (1903) 

(10) /ethobhei \ \alhobhai 28 B 399 
(1904) 

(11) Pnya Sakt Debt v Manbodk B'bt 

44 C 4‘*j (1917) per Sanderson C. J 
see I yaf" v Sona ma F B 39 M 811 
(1915) 29 M L. J 64s Roj \alh \ 

\araH 36 A 5&7 (1914) 

(I"*) Seneiary of State i AriifiRanoni 
Cupta "*9 C 518 (190’) at p 535 s c, 
•’9 I A 104 


Prool ol 
good faith 
n transae- 
tloDS where 
one party 
IS in rela- 
tion ol 
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confidence 
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fnitli of tli6 transaction is on the party who is iii a position of 
active confidence 

lUuMraboit* 

(o) The good fiith of *1 ule a cbent to an attorney is m question in a suit bronsht 
by the client 

The burden of piovin^ the good faith of the transaction is on the attorney 

(6) The good faith of •» sile by a son just come of age to a father is in question in a suit 
brought by the son 

The burden of proving the good faith of the transaction la on the father 

Principle — ^The reason why tl ’ ' ’ 

of an exception to tiie general rule, t 
so the transaction could rarely be 

having been entirely m the hands of the defendant, would be destitute of the 
means of provmg affiimativelv the maid jides of the transaction , whilst the 
defendant in such a transaction may fairly be subjected to the duty not onlv 
of dealing honestly hut of preserving cleat eaidence that he has done so(l) 

8 101 {Burden of proof) 

StepL Dll, Art 97A Taylor E\ §§161—153 Wharton Ev §§ 124S 3 aS 3u 
3b8 , Story, Eq Jur , §§ 309 -372A , PoweU Ev , 9th Ed 1Q2 , Pollock s Law o£ Frand 
in Bntiah Indn 03 — SO Leadmg cases in Equity, Votes to fluyventn r 


COMMENTARY. 

Good faith m a contracting party has been frequently declared to be a 
rebuttable presumption of law, being regarded, in the same way as the presum 
tion of innocence as an* assumption of the law made for the detemunahoa 
of the biurden of proof and not for the adjudication of the inents A 
who IS sued is charged with bad faith and the burden is upon the pluntifi to 

E roae the charge , or the defendant sets up bad faith in the jdamtiff aud tw 
iirden is on the defendant to make this defence good (2) So it is an elementsrr 
piinciple that a partv setting up a tort has the burden on him to proie such 
tort (3) But when the actor in either of the relations above quoted e'ltabusbes 
a primd facte case, and this is met by eandence sustaining good faith on the other 
side, then the case must be decided upon the ments (4) Therefore so far a* 
good faith and legality are assumed as belonging to ordmary business trans 
’ ° r -lartvassailinj: 

charged 
ring his duty 

as a pleader, the Court ought to presume good faith and not hold ham cninmauy 
liable unless theie is '•ati'dactor^ evidence of actual malice and unless there 


(IJ Markby E\ S 6 In such cases it 
IS selJom if ever possible to prove specific 
acts of bad faith ^ et the risk of abuse 
IS obviousl) great The law therefore 
reverses its usual rule of evidence in 
dealmg between nan and man Commonly 
nothing IS presumed contrary to good 
faith But this is the rule between equals 
When one party habitually looks up to the 
Other and is gu ded by him he ran no 
longer he supposed capable without special 
precaution of exercising that independent 
judgment which is requisite for his con 
sent to be free Pollock s Law of Frand 
in British Tnd a 61 64 See Contraet 


Act ; 




(’) Wharton Ei I 1248 
of good and bad faith see Phipson - 
sth Ed 134 So upon 
that the law will not impute 
m biguous instruments are to be co 
in a sense consistent with good 
Best E% i 347 \futr i £7/«y«" ^"5 
4 L R H L 337. aVharton Ev I > 

(3) Ib «l 357 358 v ante s' 


104 
(4) Jb 
(S> Jb 
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cogpnt proof that uufaf ad\autagi was taken of hu> position as a p'eader for 
an indirect purpose (1) \nd in the case cited it has also been held that mere 
evidence of the fiducian relation between client and attornei will not suffice 
to enable the client to 111 % c a settled account between them reopened, but 
that the burden is on him to luike out a }nim& facte case that the attorney’s 
lull of costs was incorrect (2) 

So while m all cases when, it has been proved that a mere stranger, con- 
nected with the other ))art\ l>\ no peculiar or hduciarv relation from which 
undue influence can be inferred has cither b) fraud surprise oi undue influence 
obtained from him a benefit a (mirt of Equitv will at once set it aside In 
such cases, however the proof of fiaud sarpnse or undue influence is 
completeh upon the other p irt) or person deriving title from him for priiiid/acie 
the transaction is valid (3) The present oection however enacts an important 
exception to the general lulc reversing the burden of proof where one of the 
parties stands m a relation of active confidence towards the other The rule 
laid down b\ it is in accordance with a principle of equitv long acknowledged 
and administered both m Englmd and in this countrj^l) naniel) that he 
who bargains m a matter of advantage with a person who places confidence 
HI him, IS bound to show that a proper and reasonable use has been made of 
that confidence The transaction is not necessaiilj void ipso facto nor is it 
necessat) for tho«c who impeadi it to establish that there has been fraud or 
imposition , but the burden of establishing its perfect fairness adequaev and 
equity is cast upon the person m whom the confidence has been reposed, and 
the partv seeking restitution is not called upon to prove that tlie transaction 
was unrighteous and hi'' eon«cnt not free 

The rule further applies cquallv to all persons standing m confidential 
relations wnth etch other (5) if a deed conferring a benefit on a father is 
executed bj a child who is not emancipated from the father s control, and the 
deed is subsequentU iiupcachc<l l>v the child the owwt is on the father to show 
that the child had competent and mdc|>cn(lcnt advice, and tint he executed the 
deed with full knowledge of its contents and with a free mteutinn of giving the 
father the benefit conferred bv it If this ohms be not discharged the deed 'Will 
be set aside Tins tmw' extend' to n volunteer claiming through the father, 
and to anj person takin^ with notice of the circumstances which raise the 
equitv hut not further (b) The IHus/rotjoHs to the section afford two instances 
of the relations to vvhieli tlie rule of j roof applies iir , those cf legal adviser and 
client(7) and of fathei and (lnld(8) but there are nianj others such as those 
of medical praititiniui iml piticnt spiritual director and pemtent(9) trustee 

(1 Up njra Nalh Daqchi ' H ( 1909 ) 

36 C 375 following In n Ajea ji Tri 
kanji (1894) 19 B 340 and /? \ Pur 
shotlaiidas Ranchoddoi (1907) 9 Bom 

L R 128 

(2) ^lia»ial(/oii Dull \ Lokihimain 
Debt (1908) 36 C 493 following Fahtm 
blioi llobibhoy \ T«riifr 18 I A 6 and 
dissenting from Cotcrji Luddha v 
Vorar/i 9 B 183 

C3| Field r\ (6(h Fd 351 353) eiling 
Hiigunn \ Dasily 2 Leading Cases in 
r quit j and see Boo hnalboo \ Sba A agor 
II B 7S (ISS6) [It IS onl) in cases 
where one person stands in a fiduciarj rels 
lion ti another that the law requires the 
former to exercise extreme good faith in 
all his dealings with the latter and seruti 
riizes those dealings with more than ordi 
rir\ care and caution In the absence of 


any special confidence reposed by one per 
son in another it lies on him who alleges 
frau t to prove it ) 

(4) See Moontl ee Bu.toor v Sham 
toot \sfa Begum 11 AIoo I A SSI (1867), 
and eases cited pot! pattxm 

(5) See Story Eq Jur 9§ 309 327A 
lluguentn v Basely 2 L C in Equity, 
Pollocks Law of Fraud in British India 
64 6S 

(6) Bo ubridge a Brcrttie L R 18 Ch 
D 183 

(7) Set. also Piuhong \ Munia HaJuvni 
I U L R A C 9a (1868) Ram Pertkad 
\ hanee PhnlpHlIce 7 V\ R 99 (1367), 
hamttt Smndari a A'afi Prosunito 12 C,. 
2’a (1885) 

(8) Batnbrtdgt \ Bro-inc supra 

(9) Ifanns Jingh > Umaditl Patide 12 
A. S33 (1889) 
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and ceitui que trusl(l), husband and wife(2), guardian and ward, arent anJ 
pimcipal{3), and the like (4) In fact, the relief granted stancL® upon a 
general pnnciple applying to all the vanetj of relations m which dominion 
may be exercised by one person oyer another (5) Bnt the mere relation of 
daughter to mother m itself sutigests nothing in the wa\ of special influence 
or control (6) 

The words “acitifi eonjidenee*’ m the section indicates that the relation 
ship between the parties must be such that one is bound to protect the intere«ts 
of the other (7) The section has been spoken of as an exception to the geneni 
rule relating to the burden of proof becaa«ie the allegation of bad faith vs one 
which the plamtil!, according to section 101, ante, is bound to prove and to 
require the defendant to prove good faith is m contradiction to the terms of 
that section The reason why the exception is made and this duty is impo'ied 
on the defendant has been adverted to above m the Note giving the principle 
upon which the section is foundcd(8) , m contradistinction to the case of a 
transaction with a mere stranger, where a relation of active confidence betweca 
the parties is proved, then the burden of proof is on the party rccentsg tJe 
benefit or on those claiming through him (9) 'vu n . r 
the validity of tlie instrument as to require p 
to circumstances) of the absence of anji 
over reaching undue influence or unconscion 


(1) Craji V »ur.,jr I R liS El 577 
liaghuttaih}* Milchand v I'arjiiaidas 
ifadonjee 8 Bom L. R 525 

(2) Moenslice Bu her v Shu ijoonistn 
Seetim 11 Moo I A 551 (1867) tei as 
to recovery of jiroperty held by the 1 us 
band Abdool Alt v Kurrunintssa 9 W 
R 1S3 (186S) And see ffabin Hfuham 
titad V ^Tahbait 20 A 447 (1898) 

(3) Taceordecn TcKOri v Naiab Syfd 
1 Ind App 193 (1874) sc 13 R L R 
427 21 W k 340 Kanat Lai v Kanin, 
Deb, 1 B L R 0 C 31 (1867) l(’a/id 
Khanv Evaa Ah 18 C 545 (1891) s c 
18 Ind App 144 as to agent not stinding 
in fiduciary relation see Boo Jinatboo v 
Sha Nagar 11 B 78 (1886) as to con 
fidential rnsndger sec Mahade,, v Neela 
man, 20 M 273 (1896) 

(4) Taylor Cv §| J5I 152 Story 
E(] Jur $9 309 — 3'’7A and cases there 
cited The courts also reRirtT with sus 
picion all dealings viith heirs as regards 
their expectancies and relieve against uo 
conscionablc largains with poor and ig 
norant persons See dun hrar y Ruf' 
Singh JI A 57 (1888) Taylor Ev S 
153 But these cases do not as s rule 
corae within the scope of the section 
Pollock s Law of Fraud m Bntish India 
75— PQ 

(5) 5t/a/ Prasad \ Parbhu Lai 10 A 
535 (1888) see remarks upon the facts of 
this case in Pollock s Law of Fraud 68 
69 

(6) Ismail Miissajce v fia/L Boo P C 
(1906) 33 Cal 773 10 C W N 570 and 
for tests of undue influence see Canesh v 
Firlinii (1907) 32 B 37 and Choiring 


Moolehond \ It hitchurch (1907) 3’ B 
208 

(7) Markby Ei 86 So far as they 
go (i e the words of the section) tbe> S> f 
effect to the general Ian of all Ceurti m 
which the pnncples of English Equty 
prevail But I venture to think that th«v 
do net go quite far enough to be an aae* 
quste express on of the law unless the 
words active confidence are to receive a 
la^er meaning than they would naturallv 
convev to any reader whether a laywa 
or a lawyer not familiar with this cl4« 
of cases Pollocks Law of Fraud 
British loclia p 65 In Thak ir Das v 
Jaira; Singh 26 A 130 (19&3) the PW 
Council held that the plaint ff was not in 
a position of active confidence" 

the defendants within the meaning o* ' 
section 

(8) V ante P 635 note (2) 

(9) It has further been said (b 
Equity 635) that where a p«son flat"* " 
grml advantage over another bv ^ 
tary instrument burden of proof is 
upon the person receiving the brne 

he IS under the necessity of showing 
the transaction is fa r and honest 
although the Courts never of 

son from being the voluntary o J 
the bounty of another >et it fflusf he . 
that the bounty was purelj 
not produced by any undue m 

misrepresentation The Evidence 

not provide specially for ‘his 
though It may possibly fall wi j.j 

view of s 114 fosi of 

352 But see also Pollocks La 
Fraud 67 
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benefited will ba^ e thrown upon him the burthen ot establishing berond all 
reasonable doubt the perfect fairness and honesti of the entire transaction (1) 

In judging of the saliditj of transactions between persons standing m a 
confidential relation to each other it is aei) material to see whether the 
person conferring a benefit on the other had competent and independent 
advice(2) , and the age or capacity of the person conferring the benefit and the 
nature of the benefit are also of very great importance m such cases (3) 

In this countrv where tlic position of jtuidanaslnn or secluded women is to Purda- 
a large extent one of isolation and subseiaiencj, it has been held that they nashin 
are entitled to rccene that protection which tlie Court of Chancer} always 
extends to the weak ignorant and infirm and to those who for anj other 
reasons are specialU likel} to be imposed upon by the exertion of undue influence 
over them This influence is jitcsumcd to base been exerted unless the con- 
trary be shown It IS therefore m all dealings with those persons who are 
so situated, alwai s incumbent on the person who is interested m upholding 
the transaction to show that its terms are fair and equitable (4) Protection 
IS given in these instances apart from the pro\ uiona of this section, which strictly 
apply only to the case of those purda)iashin women who ha\e dealings with 
others m confidential relations with them It has in numerous cases been laid 
down that strict proof of good faith is required where purdanashin women 
are concerned and that it is incumbent on the Court when deabng with the 
disposition of her property bj a purdanashin woman whether Mahomedan(5) 
or Hindu to be satisfied that the tran«action was explained to ber and that she 
knew what she was doing (C) Thus in the case cited m the Pnvy Council a 


(1) Taylor S 151 In (act in $uch 
cases undue influence is presumed to have 
been exerted until the eontrarv is proxed 
Piuhong v Muiua llaliaii 1 D L R 
A C 95 (18dS) 

(2) The sdMce need not necessarily and 
in all cases be legal though in a large 
number of eases the oily competent advice 
must be of that character Allcard \ Stm 
tier 36 Ch D 145 153 158 159 

(3) Field Fv 6th El 352 tee tor 
a consideration of some e rcumstances con 
stituling undue influence Cliedambara 
Chetti V Henja Krtthna 13 B L R 509 
528 (1874) and other cases ci'ed tn Pol 
lock’s Law of Fraud pp 77—79 

(4) hai ai Lai \ Ka in. i Debi I B L 
R O C J 11 (1867) per Phear J fre 
ferred to in Nttlani% Dassi \ Aiiido Lol 
26 C 918(1899) hoopSorains Congo 
dhar Pershad 9 W R 297 (1868) Bibee 
Rukhun V Shaikh -Ih ,eJ 22 W R 443 
(1874) and see cases cite I post Badiolon 
tietsa Bibce \ Amb ko Clioran Ghote 18 
C \V N, 1133 (1914) 

(5) Sec remarks in lloonsl ee Du tear 

V Shumsoonissa Begum 1 1 Moo I \ 
551 (1867) [ In Indn the Mussalnun 

woman of rank like the Hindu is shut up 
in the zenana and has no communica ion 
except from hehtn 1 the purdah or screen 
with any male si\e a few privileged tc 
latives or dependants The culture of the 
one IS not generallv speaking higher thsn 
that of the other an! they may be taken 
to be equatt) liable to pressure and tnflu 


ence J Khot Mehal v Adimmtirator 
Generol of Bengal 5 C \\ K 505 (1901) 

(6) Athgor Alt \ Delres Banco 3 C 
324 (1877). 8 c before the High Court 
IS B L R 167. 23 W R. 433 Snihist 
Lol \ Sheoboral Koer 7 C 245, follow 
ed in Shambat Koeri v lego Btbee, 29 
C 749 (1902) Moons! te Butloor v 
Slnmsoenissa Begum 11 Moo I A 551 
(1867) Roop Naroxn v Gmgadhur Per 
si ad 9 W R 297 (1868), Tacoorde^n 
Tetiam v Aoua& Sied 1 I A 192, s c 
13 B L R 427 21 \V R 340, Ponna 
Lol \ Snmati Bamasundan 6 B L R 
73'’ 174 (1371), Ram Pert! ad v Ranee 
Ploolpulee 7 W R 99 (1867), Slnssu 
itaf A-ec-oomtha \ Baqur Rhan 10 
BLR 205 (1872) [\ plamtiff who 

seeks to make a /■iirrfaiiai/iin liable on a 
docun ent alles,ed to hav e been executed by 
her agent must give strict proof of such 
ngenev J Asmutooiussa Bioee \ Alla Hafis 
ladmissnn by Piirrfaiioshm] S \\ R 468 
(1867) Bibee Rukhun \ Shaikh Ahmed 
2’ W R 443 (18 4) Sied re..yl v 
4«t;i J 4/i [Registration mutation of 
names) 17 W R S’3 (IS"’) Dolce 

Chond \ \tusst Oorida hhanuii [Regis 
tration) 18 X\ R 233 (18*’) Greesh 
Chui der \ Bhuggobutty Dcbta 13 Moo 
I A 419 (1870) 14 \\ R P C 7. 

Behort Lol \ Hobiba Bibi 8 \ 267 

(1886), Deo huor \ Van Kuar 17 X, 1 
(1894). s c 2! Ind App 148. Bad B(bt 
\ Sonu Ptllai 18 M, 257 (1892) dis 
linguisbing dshgar Ah s Delros Banoo 
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jiurdanaskin, unable to read or nnte ami separated from her Imsbaud hadexc 
cutecl an endoNvment of nearly allher property It was held that theonw was on 
the trustees to show that the nature and effect of the transactron had been Mh 
explained to her and understood by her at the time (1) And thus where 
admissions of an adoption were contained m recitals m documents signed by an 
illiterate imrdanashin noman it was held that these recitals could not be 
relied upon in the absence of proof that they had been specificall) brought to 
lier knowledge and explained to her (2) But the burden of proof ivill be dis 
charged by evidence gixen of rircum-*tanres inconsistent with orcontrarvto 
those upon which the presumption is raised (3) 

Iho presumptions as to the knowledge of the executant of the contents 
of the document she is executing do not equal!) applv in the ca'JC of i punfo 
naslnn as in the case of other persons (4) 

In Kali Ba1y.sh Siagh \ Itam Gopal Singh the Pri%') Oouncil considered 
the question whether proof must be given that a fUTdanashin had indepen 
dent advice, and it was held that while the Law protects i 'pxtrdnnashn bv 
placing the burden of proof on those svho rely on a deed executed by ber 
this legal protection should not be transformed to a legal disability , and that 
where it was proved that a piirdaiiashin had business capacity and strength of 
will and that in the circumstances the conve)ancc was a natural disposition 
of her property and it could be assumed that independent advice would iaie 
made no difference, there was no need to prove that it had been given In 
this case it was « *' * *t ^ * i i i 

of it 18 a fact to ‘“'j® 

whole circumsti. >5“*^ 

comprehended and dolibcrateU and of her own free will earned outtbetran’ 
action (6) 

In a case in the Privy Couucil{6) a person was described as a quail pvrda 
iiashiif Their Lordships taking the tcim to mean a woman who not being o 


supra Achhan Kwr v Tkakurdas \7 A 
125 (1S9S) MohadtVi v Neelanan 20 
M 21i (1896), Haf-mt Muhamtiad v 
Nanban 20 A 447 (1898) Intwda Mohai 
V Bhibau Mohitti S C W N 489 (1^01) 
s c 28 C S46 , Khat Mchal \ Admtms 
trator General of Bengal 5 C W V 505 
(1901) Annada Mohnn v Bhuban Utffciiti 
28 C 546 (1901) [ Their Lordships 

cannot act on the speculation that she 
must 1 ave known that ol wbicli it is not 
shown that any direct information was 
conie>ed to her ] Sitnienddin v Ablil 
Husem (1906) 31 B 165 

(1) 5'o;;<nf Hitssain \ ff'a- r Ah A/«i 
P C 34 A 453 (1912) 

(2) Ktslon Lai \ Chnni J al (1908) 
36 I A 9 

(I) See Tamaras! cn Stvithn \ Vor« 
lal Vasudeton 3 M 215 (1881) VaAo 
tted Bitbsh V Hossenv, 15 C 684 (I8RS) 
s c IS Ind App 81 in which the Pnv) 
Council point out the ficts which a Court 
shout I consider in an issue of undue in 
fluence rightly raised 

(4) Khas Mchal \ Adnnnulrator Git 
rat of Bengal 5 C VV N SOa (1901) 

(a) Kali Baksh Svigh v Ran Capa! 
S>ngh P C 36 A 81 (19f4) 41 I A 
25 see Sanad Husain \ lt'a~\r Ah Khan 


P C 34 A 455 (1912)— 39 I A- 
Mahomei Buksh Khan \ 

P C IS C 684 (1886) IS 1/ »' 
VoAa&ir Prasad ^ To; Begani 19 C » 
N 162 (1914) Bl iiban Mohint Dait 
<ro;a)aAj/i» 11 Debt 19 C ^ , p 

(1915) Asima Bibi \ ^/lOina/aM"* 

C 40 C 378 (1914) . 

(6) Hodges London fr Delhi Ba 
5 C ^\ N 1 (1900), s c 23 A, 
[Where a surety alleged that 
bond without reading it and that he 
not given to understand that h* 
trading hinself out of the or ° ^ 

cToneraling him from 1 ability i 
given to the principal 
peo, le who induce others ‘<> 
on the faith of their “pka 

escape from their plain effec 
and that it requires a clear ease 
leading to succeed on such * ' . jnco* 

■IS to the plea that i r 

ment did not know what it 
Great ll'ittern Ky F- 
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tilt, jiurdaiiasliiii claas H \tt vt tinar to them in kinship and habits and so 
'■ecluded from ordinary •'ocuil intercouM that a like amount of incapaciti 
must be ascribed to her and the same amount of protection ^\hlch the law 
gnes to purdanashiii'! mu«t be extended to her held the contention to be n 
noxel one and that outside the class of regular pu)dai>aghin it must depend in 
each cd e on the character and position of the individual woman whether those 
who deal with her are or are not bound to take special precautions that her 
ictinu shall be intelligent and > tluntarj and to prove that it was so m case of 
dispu+e A.nd m a later case the Pn\} Council did not treat as a purdanashxn a 
lad) who bad no objection to comimmicate when necessai), in matters of 
business with men other than members of her own famil) who was able to go 
to Tourt to give evidence and to attend at the Registrar s Office in peison (1) 

It has been held in Knglaiid that the rules of Courts of Equity m relation Wills 
to gifts inlet ixLos are not applicable to the making of will* , and that though 
natural influence exerted hj one who possesses it to obtain a benefit for himself 
is undue inter iito* so that gifts and contracts inlei vuo between certain 
parties will be set aside unlob,s the jvittv benefited can show affirmatively that 


able m this country, though here, as in Lngland a will is void onlj when caused 
b> fraud or coercion, or h) such importunity as takes awa) the free agency of 
the testator (3) For though as observed m the case cited below, while it maj 
be leasonable to presume that a person has availed himself of the natural 
influence his position pave him, it is a verj different thing to presume without 
anj evadcnce, that a person has abused his position b\ the exerci«e of ilomimon 
or the assertion of adverse control(4) , )et, on the other hand, it has been 
said that there is no sound rca«on whv the presumption of imdue infliioncc 
should lot be applicable to wills m the same manner as to deeJs(5) 

112 The fact that ntiv person was born during tlie con jsirth durimj 
tinuance of a v’alid mainago betvtcen his mother and anv man,|conciu9ive 
01 within two hundicd and eighty days after its dissolution, 
inothei remaining unmarried, shall be conclusiv e proof that he is] 
the legitimate son of that nmi, iinlesb it can be shown that the\ 
parties to the maringc had no access to each o+hci at any time j 
when he rould have been begotten I 

Principle. — Sec Notes, pos/ , 

s 3 ( * Fact ’ ) •• 4 ( f’oHclHiiie pwo/ ) 

Stepb Dig Art 03 Uest rrcsiiniptivc ]-viilcnc« 70 71 W barton, Ev , || 129V, IJD i 
OiiS, Lawsons Presumptive Lvulcnce KM — 110, Tavlor, Fv, 5§ !•>, lOd. 050 OjI 
Phipsoii, l:.v.5thrAL, 184 183 ISO, Pest Fv.fSSC. Rowe.^ P Ev.lSthid., KM7 
Phillips and Arnold, 471 — 473, Wills 1 v , 2nd E<L, 30 202 207. 213 21l>, 2S6 , Powell 
I y , 9th Fd.. 139 IfO 101, 200 201, 244 245 Stewart Rapalje's Treatise on the Jaw of 
Witne«se« § 158 


A 10 Q R U 178 18S Simlh \ 

flushes L R 6 Q B 597 607 cited ii 
y?iii I Lall \ Ri-'cr 5lcii>ii Vat ipuliefi Co 
«u t 732 of 1894 Cil H Ct 28lh Jol» 
1R96 Cor Sale J 

(tl Ifxotl Mussaj , \ JIafis Hoo PC 
St C 7SS (1906), 10 C W V 570 

(2V r r//M /fl I M 1 R 2 P \ n 
46’ 


(3) Vet \ of 1863 (Succession Act) 
s 48, Act \\I of 1870 (Hindu Wills) 
Xee Say i Muhammad v Faileh lluham 
maJ 22 Ind App . 4 10 (1894) in which 
the distinction betwem undue lofnencc 
and incapacity is pointed out. 

(4) Parfill V LmCts tufra 470 

(5) 2 Leading Cases Notes to Hugueain 
V Basely See Burr Jones Er, 1 | 189 
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COMMENTARY. 

The *!ection aasume^ the existence of a valid mamage The le"al pre-aap- 
tion of pateniit\ Tai«ed bv it is nppUcable only to the ofispiing of a Eiaired 
couple A person chimms as an illesitimate child most C'tahlish Hl alle-^ 
paternity like any otlier disputed question of relationship So where a pe^03 
alleged that he was the illegitimate son of one CC the onj« of estabiLhisr 
that fact was held to be clearly upon him and h“ could not, hi «imDh p oraj 
that his mother wa« CC’s concubine, «hift the onus on to the other to 
disprove his paternity (!) AVhen a party admits the paternity of the o'h-r 
party but plead> that he la of illegitimate de«''ent the legal presumption. bem» 
in favour of legitiraaci the onr« lies on the party allegmg illesitimacr to pwe 
it (2) ^Yhere the father and mother were or are married it is a prc ninp^ion 
of law, which la binding until rebutted(3) that a person bom in a civili-ed 
nation la legitimate But this preaiimption mar be rebutted as wh**'? a 
marned woman had admittedly li\ed for \ears with a man other than her 
husband and they both had admitted that he wia the father of her children 
bom duim" that time (4) In the Roman law accordms to the well tn'''ra 
maxim pnler jucwi nti^iee dnnon^trant (he i» the father whom the marru'-* 
mdicatea)(5) the pre umption ot leuitimacv fc> this that a child born oE a mam*'! 
woman is deemed to be lemtimate, and it throws on any peron who i-t inte'e'^fd 
in makm" out the illegitiraacv the whole burden of proving it The li'r 
prcaumes both that a mamage ceremony is valid(C) and that every peroa u 
legitimate ilamase or filiation (parentage) mai be presumed the lair la 
general presunuuz asain't vice and immorabty (7) 

•ks has been «aid ‘ thL legal presumption that he the father when th' 
nuptials show to be «o is th** foundation of every man s birth and t'atus It 
a plain and «ea«ible maxim which is the comer «tone the aei} foanda^ 
which re«ts the whole fabnc of «ociet> , and if von allow it once to he 
there is no «ayiag what consequences may follow (S) So strict upon tin 
head was the ancient Common Law that if the husband was within the foor 
seas, at anv time dtinog the pregnancy of the wile the ptesamp*ic>n wa. coa 
cloaive that her children were legitimate (9) But this rule at 
• ' ' “ iccount of Its absolute noas*a«e ’ exploi^il^ 

law ha» been summed up concisely bv 

“ The ancient pobev of the law of Easlmd remam^ unaltered- 
bom of a mamed woman i-> to be presumed to be the child of the “U-W 
unless there is evidence which exclude^ all doubt that the husband coa d c « 


(1) Gcf<tlasamt Chelli i Wrona kcihn 
Ch€U3 2' M-. a’ (190J) 

(2) Dulcrry \ Suraj Dart Smfffc 

43 1 C- 4 s 

(3) ViTiarton Ev., I 1398 Best, Pres 

Ev,, "0 "I ilorru ^ Cane# s Q ^ I* 
163, Banbury Peerage Cate 1 Sim & St 
153, Head ^ Head 1 ^ici & ISO 
Cofe V Cofe 1 M 4. Rob 369 '* 6 As 
to fsDure to p^o^e parentage 'ee Roe \ar 
stugh \ Bet, Maha 44 A 4‘0 (19”) 

(4) Bahadur Sxnsh > t erv 28 P R, 
(1906) 

(5) See the maxim applied in the case 
of Muhammadans m Jasnant Stngiee % 
Jet Sxngkjce 3 Moo I A 245 (1844) 
Aickofa# \ Ast'her 24 C 2” (1696) 

(6) HL.rrcd 'S Harred 1 K & J 4 
Ftemxns t Flexu ng 4 Bing., '’66 Ctekel 


\ Lam&rrf 15 C B N S 78 
% Major DeG M £. C., 158 
Presumptive Evidence 106 10 

( ) Lawsons Pfest-mpure tv 

\dclt Bast 161 The bis s ot 
seems to be a notion that it is W 
to inqu re into the patemitj «« » - 

irho«e parents have access to eac 
MarLbj Fv 87 , .n p v 

(9) R \ Hxxrraj 1 ‘'lit * 
dUrten 1 Ld Rap= •- 
Presumptive Ev 109 

(10) R V S East^^ ^ ^ j.j 


(II) Head 
ls-»3) 


Head 
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be the father But m modern tunes the rule of e\idence has \aried Formerly 
it ira considered that all doubt could not be excluded unless the husband 
were ezlra quatuor viana But as it is obMous that all doubt maj be excluded 
from other cirrumstances although the husband be within the four seas the 
modem practice permits the introduction of c\trv species of legal e%ndence 
tendina; to the same conclusion But still the evidence must be of a character 
to exclude all doubt and when the Judges in the Banhury Case spoke of satis 
factor\ eMdence upon this subject the\ must be understood to have meant 
such evidence as would be satisfactorj bavmg regard to the special nature of 
the subject 

The rule here referred to nnd declared by the House of Lords m the 
Bai f iiry Prerage Case(l) was — In every case where a child is born in lawful 
wedlock the husband not being separatwl from his wife bj sentence of divorce 
sexuil intercourse is presumed to have taken place between the husband and 
wife until tint presumption is encountered by such evidence as proves to the 
satisfaction of those who are to decide the question that such sexual intercourse 
did not take place at any time when bj such intercourse the husband could, 
according to the laws of nature be the father of such child This is the law 
both in this coimtrj (2) and m England and America at tl e present time 

The section savs that birth dunng marriage is eonclustie proof(3) of 
legitiraacv unless it can be shown that theie was non access This section 
diSers from those which direct that the Court shall presume ’ in the cir 
cumstance that in the latter case the presumption mav be rebutted by any 
fact or facts but the presumption enacted by the present section can be 
rebutted onl} bv proof of the particular fact indicated as that bv whicli it may 
be rebutted In order to displace the conclusive presumption it must bo 
shown that no access , or oppotturntj of sexual intercourse occurred down 
to a pomt of time so near to the birth (as for instance six months) as to render 
patermtj impossible 

In this rule aevess and non accc'^s mean the existence or non Access 
cxiottnce of opportunities for scxuvl intercourse (4) If sexual intercourse is 
proved between the husband and wife at the time of the child bemg conceived, 
the law will not permit an enquiry whether the husband or some other man 
was more likelv to be the father of the child (6) Non access may be proved by 
means of such legal evidence as is admissible in eveiy other caac m which it is 
nece sarv to prove a phjsical fact (6) 

As a child born of a iiiamcd woman is m the first instance presumed to be 
legitimate such presumption is not to be rebutted by circumstances which only 
create doubt and suspicion but it may be whoUj removed bj proper and sufli 
cient evidence showing that the husband was (a) mcompetent(7) (6) entirely 
absent so as to have no intercourse or communication of any Innd with the 
mother (c) entirelj absent at the period during which the child must in the 


(1) 1 Sim & St 153 

(2) As to Muhammadan I,aw v post 
and s 114 post 

(3) See s 4 a lie 

(4) Bo bufj Peerage Case 1 Sim A 
St 159 5 Cl & r 250 Cope \ Cofe 
1 M L Rob 275 Bury v PI Ipol 2 My 
&. K 349 in Harsrave v Hargra e 9 
Ce3^ 552 556 Lord Langdale calls it 

Cencrat ng access 

(j) \toms V Dati # 5 Cl 5. T 243 
Cofe V Cope 1 M i Rob 27S 

(6) Ro ono V Ingles IS Bom 468 
47-> (1893) 


(7) In FicW Ev 6th Ed 355 356 it 
IS sugeested that the sect on scarcely makes 
proMS on for this case but access does 
not in th s connection simply mean being 
in ihe same place or bouse (Bonbiiry Peer 
age Case 1 Sira &. St 159) but access 
viewed with reference to the result ru, 
the procreaction of children. There can 
therefore be as I ttle access when the 
husband is impotent though preseot, as 
when he is capable though absent. It is 
clear that there «as no la ention to de- 
part from the English rule on the po at 
which IS also a rule of obvious good sense 
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course of uatme, lia\c been begotten , or {d) 011 I 3 present under sucli 
circumstances as afford clear ind satisfacton proof that there u as nn 'exusl 
intercourse 

Such e\idcnce as this puts au end to the question and cstahhsiie t!i 
illegitimac} of the child of a mamed woman (1) All these similar fact^ are 
receivable m e\ndence m proof of non access So also Lord Ellenhorough in 
R \ Lvffe{2) laid it down that the illegitimacj of the child might be shown 
when the legitimacy was impossible and the impossibility aiose from (a) the 
husband being under the age of puberti (/>) the husband labouring under 
a disability occasioned b\ natural mfinmtv , (c) the length of tunc elapsed «ince 
the death of the husband , (rf) the absence of the husband , or (e) wher-> tl 
impossibility was based on the laws of nature 

In this last connection it -ttill be unnecessar\ to pio\e facts which up' 
certamh be known from the imanable course of nature , such as that a man k 
not the father of 1 child where non access is alreadv proved until within ix 
months of the woman’s delixerj (3) 

ho fir as concerns descent from paiticiilai parents a child born dunu^ 
wedlock IS presumed according to English law, to be the legitimate issue of 
such parents, no matter how soon the birtli be after tbc mamage(l) ^^heii 
a man mames a woman whom he knows to be inth child, he may be con. idered 
’ ' ’ ’ And it has been 

have intercoursi 
^ hild born tn wed 

lock, and that if the husband could from the circumstances of time place an I 
health have had nuptial intercourse vntli lus wife and there be no evidence 
that he did not have such mtercomse he must be considered the father of her 
child ( 6 ) The present section following the Enghsli law adopts the period 
of birth, as distinguished from conception as the turning point of legitimac'' 

It IS a pcculnntv of that law that it does not concern itself with the concei 
tion but considers a child legitimate who is bo’-n of jiarente married 
time of his birth though the) ” 

though a child is presumed to 
mamage, this presumption ma 


(1) Hargraze \ Horgra f 9 Rca\ 55^ 
aSS per Lord Langdale 

(2) S I ast ’07 

(3) Ta>tor Ev S 16 mil cise> there 
cited -ind cf fl htstcrlos case cited in 
Lawson Pres E\ 110 where it was at 
tempted to charge a hlacl man os tl e 
father of a white child bom of 1 Mulatto 
woman also expert evidence has been 
admitted to show that b\ Ihe laws of 
nature a white man and woman could 
not be the parents of a Mulatto child 
Wharton Ev S 1298 

(4) y\ barton F\ ! 1298 \s t» the 
Mahoraedan I.JIV, see Sved Ameer Alis 
Mahomedan Law \ ol I pj 199— 201 

(5) R \ Luff 8 Last 210 per Law 
fence J and see tb 207 with rcsicctU 
the case where the parents have married so 
recently before the birth of the child that 
It could not have been begotten in wed 
lock It stands upon ilt own peculiar ground 
The marriage of the parlies is the criterion 
alopted by the law in the cases of anti 


nuitial generation for ascertaining 
actual parentage of the child For ' 
purjKise it will not examine when toe f 
tation began fookmg onJr W 
II n 1 f It b) the husband m the subseq 
act of marriage Per Lord EllenbofonsJ 
(O Gordon a Gordon and (rani 
Cordon (1903) P 141 , 


Hindu Uw It is not necessary m cfue 
render a child legitimate that the p 
ton as well as the birth should tale 
after marriage Oolagappa X ip 

lector of Tnehtiopoh ^ nw 

(1873) rics 114 ^ «e 

lion of bastards in Hindu 1 ^* ^ j 
Pandaxia Telater v Pn/» Tehter I 
H C R 478 (1863) 
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was incapable on groutnls iitlict ol imjKJtence, or absence, ol being the father 
of the child (1) 

Where endence of access is ^.I'en, it requiies the strongest evidence of 
non mtercour^e or other proof bej ond reawnable doubt to justify a judgment 
of lUegitimacj (2) Adultery on the avifc’s part, however clearlj proaed will 
not ha\ e this effect, if the liusband had access to the ivife at the beginning of 
the period of the gestation, unless there is positive proof of non intercourse (3) 
From endtnee of “ access ’ — as this word is used in this connection — the 
presumption of sexual intercourse is vcij strong (4) But evidence of acces^ 
IS not conclusive It being onlj proved that the opportimitj for sexual inter 
course had existed— as tliat the parties lived in the same house — and the fact 
itself not being pros ed evidence is admissible to disprove the pre->umption that 
it did take place The parties maj be followed within these four walls and 
the fact of sexual intercourse not onlj disproved by direct testimonv but In 
circumstantial evidence raising a strong jiresumption against the fact In 
other words the proof of «cxual intercouise lieing conclusn e the presumjition 
cannot be attacked, but the cvidcnte bj which such fact is to be established 
may be contradicted (5) To rebut the presumption under this section it is 
for tho'e who dispute the patcmilj of the child to prove non access Where 
a wife came to her husbands bouse a few dajs before be died and lemamed 
there up to the time of his death and it was shown, that a child alleged to be 
that of her husband, was the child of the wife and that it was born withm the 
time necessary to give rise to the priMimption under this section the Ptiv \ 
Council m the absence of auj c\ idencc to show that the husband could not hav e 

' ’ 4l 1 - f 1 . *1 Qg 

this section must 

^ ^ within which the 

child must have been begotten suffering from a serious ilbiess which terinm 
ated fatallv shortlv afterwards was hold under the circumstances not snfR 
cient to rebut the presumption (C) This presumption still exists where the 
parties arc living apart from each other b) mutual consent though the pro 
sumption IS rebuttable by proof of non access But it is otherwise where thc\ 
arc separated by a decree of Court for in such cases tin, presumption is that 
they obe) tlic decree (7) Jloreover b\ the terms of the section there must bp 
v “ cotiuuance of a wild marriage But v clnld born within 280 dajs from 
the dissolution of a v alid raatnage will be presumed legitimate So m the case 
of widowhood though cohabitation is |)os«ible the law will piesume in favour 

(11 Morns Dai j 3 Cl V 1 1t>l sexuil intercourse I ggc f h o It 

R V Mansfield 1 Q D 444 Vchl j siipri 

Sprtgg 31 L J Ch 145 Whirl n 1 5j La«v(in 115 116 R \ I I fiio fj 

5 1298 of Mansfield supra Cofic \ Cof »iiiri 

(2) Wharton L\ 4 I ’98 I jlor I on this point the conduct of the jarliri 

I 106 Head \ Heal supra top is rele\ant as that the wife cuiceilr'* 

supra, Morns > Dai\s supra Urijli \ tie birth of the child frow the luiUnd 

Holdgalc 3 C & Kir 158 I egge \ Cd Morru v Daiies 5 Cl & I 163 Cepe v 

monds 23 L J Ch 125 Danbury Peer Cope supra Banbury Peerage Cate 

age Case supra R \ Luff supri is t supra Pandaiya Telatcr \ Puli Tetater 

the competenc) of the pirents In iro\e I Mad H C R. 478 485 ' 

non access % post (6) /farendra A alh t Ram C ' r1 

(3) Btirj \ PMpol I Mil A K 149 C 11 (1901) s c 4 r.im f ; 

Head \ Head supra Lawson s Pres I v Dist in Rao A arxiu;;, y f ft ti, , . ■ 

1.13 114 Wharton Cs S 1298 The A 470 (1922) where it 1^} 

Barony of Sale 1 11 L Cas 507 Gurney the failure of the defen JarUi t, pr »ii., 

\ Ciimo 32 L J Ch 456 case alfmsatiieljr did n | rr* » ft., i 

(4) Lawson 114 see Plotter \ lierr\ tiff to the benefit of the pr»» j- *J 

3 L J Ch 6S0 / i hthab tails of this section * 

Mansfield 1 Q n 144 Cope \ Copt (7) Tailor I t | \ey * ^ r t 

supra that husband and wife slej t together cited ' ll ere 

iffords strong and irre<ist ble inference of 
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ifter the death 
last penod at 
was set up as 
was perhaps 
endeuce that 

the mother bad beea mamed to her husband for ten } ears without havirg had 
any children by him and also evidence which pointed strongly to the conclu 
Sion of immorality on the part of the mother, the only reasonable findiBg i\a3 
against the legitimac} of the child (2) In a later case where non access fyr 
eleven months was proved the child was found illegitimate (3) the 

question in issue was whether the plaintiff was the legitimate son of a man to 
whom hi3 mother had admittedly been at one time mamed but by whom 
(according to the defendant) she had been abandoned or divorced tt was held 
that mere abandonment would not dissolve the tie of mamage, and that m 
such a case the pcsumption of legitimacy would prevail, unless it could be 
shown that the parties to the marriage had no accesa to each other at a time 
when the plaintiff could have been begotten , and it was held also that the 
burden of proof as to this and as to tJic alleged divorce having taken place 
at a time which would debar bun from reiving on this section lay on the 
defendant (4) In Buddhist law theic is no such thing as judicial separation 
but an order under section 488 of the Cnmmal Procedure Code until it is 
rescinded is for all practical purposes the same thing as an order for judicial 
separation , and if while the order is m force a child is bom to the wife the 
onus IS shifted on to her of proving access The rule laid doivn in this section 
18 inapplicable to such a case inasmuch as the order under the Crinunsl Pw 
ceduro Code practically puts an end to the continuance of a valid niamagcfS) 
It may be a question of difficulty to dcteimine Iiow far the provisions ol 
Muhsmmedan law of mamago 
epartments of hw under otwr 
^ rule of dccinon bj the Courts 

in Bntish India (6) 

Evidence of According to Englishf?) and AuicncanfS) law the parents are 
parents tent to prove non access when the legitimacy of a child is m question, wti 


(1) See Trilok Nalh v Ladh ,, 
Xiifiuar, 7 C W N 6l7 (190S) 
the child Was bom 223 days after the 
husband s death sc 2S A -103 

<21 T kt m Sifigki I D/iai Kxmtar ‘•4 
A 445 (1902) 

<3) Jo! x Ho ic \ Clarlolte lime 38 
M 466 (1915) 

(4) Bl a \ Dl ilappa 7 Bom L R 
IS 

(5) Mo Mya \ Uo Site Ba 46 I 
C 6’0 

(6) l/i / a I ad /Ulal dad v Muha i 
ttad hx axl 10 A 289—339 (1888) fer 
Mahmood J m Field Ev 514 it »S 
stated that It may be supposed that the 
provisions of this section will supersede 
certain rather absurd rules of Ifidiain 
medan Lav by wh ch a chid bom six 
months after marriage or within two years 
after diiorce or the death of the husband 
IS presumed to be h s leg;itimate offspring 
See the Hedaya Ch XIII and Macn^b 
tens Hindu Law Ch VIII } 31 It 
IS to be noted that accord ng to the 
modem view the period is ten months 


after duo-ce or the death of J*"® 
Further the determination of ta s 
IS not touched by cons derations « 
rational character of the rules t 
ed but is simply dependent on an 
distinction between the of 

of Muhammedan Law and toe 
eiidence (10 A 32a ‘‘ ^nJy 

po nt for decision be one of w . ^ 
the case will be governed by this 
Ita har Ah v Budk Sx>g’ ? 
see ss 107 lOS ante) ^,0 

(7) Ta>lor Ev 9! 950 | 

Ev Sth Ed 184-186 Best Ev > 
Roscoe N P Ev 1 W 8 ^6 JSth 

1047 Steph P S Art 98 J 1 ,^, 
Sth Ed 139 200 ’01 
recent!} been affirmed JO * * , appeal 
the offc al report of the Court of ^ 
not being to hand as this note 
printed Tn-itise on 

(81 Stewart ® 

Law of W.tnrtses 5 53 f,, 

sumptive Evidence 118 


s. 113.] 
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latter fact must be established by cireamstantial evidence 6nly The rule m 
England has been 8tated(l) to be that — (a) Neither the mother nor the husband 
IS a competent witness as to the fact of theix having or not having had sexual 
intercouse with each other (2), nor are any declarations by them upon that 
subject deemed to he relevant facts when the legitimacy of the woman’s child 
IS in question, whether the mother or her husband can be called as a witness 
or not , (b) provided that m applications for affiliation orders when proof has 
been giien (bi independent evidence) of the wn access of the husband at any 
tune when his wife’s child could have been begotten, the wife may give evidence 
as to the person by whom it was begotten (3) 

It has further- been held by the House of Lords that a husband 
may be asked whether he had intercourse before marriage with the woman 
who afterwards became his wife {4) 

The grounds of the rule have been stated to be “decency, morality and 
pohey ” The proviso relating to affiliation orders is founded on necessity, since 
the fact to which the woman is permitted to testify is probably withm her own 
knowledge and that of the adulterer alone (5) It hi been held in America 
that the rule thus established is not affected by the Statutes removing disabi 
lity from interest (6) The rule excludes not only all direct questions respecting 
access but all questions which have a tendency to prove or disprove that fact, 
unless they are put with a view to some different point in the cause (7) No 
such rule is, hoviever, to be found in, or imphed from, this Act and it has 
accoidmgly been held that in this countrv a wife can be examined as to 
non access of the husband during her married life without independent ei idencc 
being first offered to prove the illegitimacy of her children (8) And in the 
undermentioned case in the Jfadras High Court this ruling has been followed 
and It was held that both the parties in a proceeding for divorce are compe- 
tent under sections 118 and 120 of this Act to give evidence as to non access 
and the consequent illegitimacy of a child (d) i 

113 A notifiration m the Gazette of India that anj portion *™s®ionof 
ol British territory lias been ceded to any Native State, Prince erettory 
or Ruler(lO), shall be conclusive proof that a valid cession of such, 
terntor} took place at the date mentioned m such notification 
Principle. — See Note, post 

8 Z'J (Uelivancy of holt fications in Official s 57, Cl. (10) (Judicial ttoiw of ffnlish 
Oa.eltes ) itWilories ) ! 

s 4 ( ‘ Conclusiie proof ) 

Markbv, Ev Act 87 , Tield, Et , 6lh Ed., 350, 3T7 . Csuuungham, Ey , 208, 299 , 

Whitley Stokes An lo IridHn Co Jes 835 


(1) Steph Dig Art 98 

(2) Unless the proceedings jn the 
course of Vrhich the question arises are 
proceedings instituted m consequence of 
adultery 32 & 33 Vic. c 68 s 3 

(3) Steph Dig Art 98 citing R a 

Luffc supra Cot'e v Cope, supra 272 
274 Leggc \ Edmonds 25 L J , Eq , 
125 135 R V Mansfield 1 Q B 444 
Moms V Davtes 3 C & P 215, Hates 
V Dnrgcr L R 23 Ch D 173, A}tes 
ford Peerage case U Q B D 1 Letters 
written bv the mother may as part of the 
res gestT be admissible eiidence to show 
illemtimaci though the mother could not 
be called as a witne«s to proie the state- 
ments contained m such letters, AiUsford 
Peerage Case supra Burnaby v BaHte, 
42 Ch D 29'» 290 291 \\ ,lls E\ , 2nd 


Ed. 202, 287 

(4) Foul It Peerage Case L R , A C , 
395 (1903) 

(5) Taylor Ev S5 9S0 951 , see the 
grounds given in the judgment cited u 
Wharton Cv 608 note (2) 

(6) Lawson Pres Ev 118 Wharton, 
Ev, I 608 

(7) Taylor E\ I 9^0 and case there 
at^ 

(8) Ro-ario \ Ingits 18 D 4CS (18931 
In England independent evidence of non- 
access would be required in the £rst 
instance , v supra. 

(9) John Ho»e V Charlotte Howe, 38 
M, 466 (1915) 

(10) See for evample Gasette of India, 
1873 Part I, p 2 


W, LE 


49 
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This section was an attempt for political reasons to exclude inquiry by 
Courts of Justice into the validity of the Acts of the Government But it tis 
been decided by the Pnvy Council(l) that the Indian legislature had no power 
to do tbs , and the section is therefore a dead letter (2) The Bntish Gown 
has the power without the intervention of the Imperial Parliament to male 
a cession of territory within Bntish India to a foreign prmce or feudatorr (3) 
But the Governor General m Councd being precluded by the Acts 24 and 2o 
Vic, Cap 67, section 22, from legislating directly as to the Bovereigntv or 
dominion of the Crown over any part of its tcmtones m India, or as to the 
allegiance of British subjects, — could not, W any legislative Act purportin* 
to make a notification in a Government Graaette conclusive evidence of s 
cession of territory, exclude inquiry as to the nature and lawfulness of that 
cession (4) The Court must take judicial notice of the territories under the 
dominion of the British Crown (5) See also m connection with tbs ■sectionfG) 
the seventh clause of the third section, Bengal Regulation XIV of 182o which 
enacts that, for the purposes of that Itegulation {viz , the inquiry into the va!i 
dity of lakhtraj grants), the following shall be held to be the periods at which the 
several provinces subordinate to the Bengal Presidency were acquired hy the 
Bntish Government, namely , for Bengal, Behar and Onssa (exceptmg Cuttack) 
the 12th Au^t 1765 , for Benares, the Ist July 1775 , for the provinces ceded 
by the Nawab Vizier, the 1st January 1801 , for the provinces ceded by Paulat 
Rao Scindia and the Pesbwah, the 1st January 1803, for the provinces of 
Cuttack, puttaspore and its dependencies, the 14th October 1803, for the 
pergunnab of Kiiandah and the other terntory ceded by Nana Govmd 
the 1st November 1817 

114 The Court ma) presume the existence of any fact 
which It thinks likely to liave happened, regard being had to tie 
common course of natural events, human conduct and puhhc 
and private business(7), m their relation to the facts of the p^rtil 
cular case | 

lUaalralioTif I 

The Court m&y pre-iume — 

(a) that a inan who is m posseMien of atolen j,ood3 soon after the theft u ^ ^ 
thief or has received the goods kaowing them to be stolen, unless 1 e can account ° 


] osscssion , mstrfu^ 

(6) that an accomplice is unuortbj of credit unless he is corroborated » m 
particulars , . ^ 

(c) that a bill of ex haoge accepted or endorsed was accepted or endorse o 

consideration , • 

(d) that a thing or state of things which has been ahown to bo in existence ^ 
period shorter than that within which each things or states of things usually cease 


IS still in existence , 


(1) Damodar Gordkan v Deoram 
Kanji 1 B 367 (1876) sc L R 3 1 
A 102 same case in Bombay High Court 
reported in 10 Bom. H C. R. 37 (1873) 
m which cases the effect of this section 
and the power of the Indian Legislature 
to enact It were discussed As to the 
power of legislation of the Governor 
General in Council see Aller CauftMn v 
Government of Bombay 18 B 636 
(1894) and cases there cited 

(2) Markby Ev Act 87 


(3) Lochmi Nara n v Baja 
, 1 (1878) following op n 0" 

, Pn,y Council ■» „,oc 

Deoram Kanji 1 B 35? ( 

(4) Damodar Gordkan v 
an,i 1 B 367 (1876) «Pra. 

(5) S 57 Cl 10 

(6) Field E% 6tb Ed. 357 

{?) As to the meaning ic< 

urse of public and « (iWJ) 

meaaa % Bhormotta 23 B o» 


s. 114.] 


rKESUUPTlOMS. 


771 


(e) that juriicial and ofBcul acts have been re^Urly performed , 

(/) that the common coarse of busmeas hts been followe 1 in particular c ises(l) , 

(?) that evidence which could be, and u not, produced would, if produce 1, bo unfavour 
able to the person who withholds it , 

(A) that if a man refuses to answer a question which he is not compelled to answer 
by law, the answer, if given, would be anfavoutabie to him , 

(t) that, when a document creating an obligation u in the hands of the obligor the 
obligation has been discharged 

But the Couit shall also have regard to such facts as the following, ui considenng 
whether such maxims do or do not apply to the particular case before it — 

as to illustration (a) — a shopkeeper has in hu till a marked rupee soon after it was 
stolen an I cvnnot account for its possession specifically, but is continually 
receiving rupees in the course of bis busmeas 
as to illustration (i)— d a person of the highest character, is tried for cau«ing a 
mans death by an act of neglioCnce in arranging certain machinery B, a 
person of e'^ually good chinkcter, who also took part in the arrun^ement, 
describes precisely what was done, and ailmits and uxplams the common care 
lessness of A and himself 

as to illustration (6) — u cnaie is couunittei by several persons A, D and C, three 
of the cnmmaU, are captured on the spot and kept apart from each other 
Cash gives an account of the crime iinplicatiag D, and the accounts corroborate 
each other in such a manner as to render previous concert highly improbable 
as to illustration (e) — A, the drawer of a bdl of exchange, was a man of business f3) 
D, the acceptor, was a young and ignorant person, completely under 1 a influence 
as to illustration (d)->st is proved tiat a nver ran in a cettoin course five years ago, 
but It IS known that there have been floods since that time which might change 
Its course 

as to illustration (e)— a judicial act, the regularity of which u in question, was 
performed under exceptional eircomstances 
as to illustration (/) — the question is, whether a letter was received. It is shown 
to have been posted, but the usual course of post was interrupted by dutnrb 
anees 

as to illustration (^)— a man refuses to produce a document which would bear on 
a contract of small importance on which be is soed, but which might aUo injure 
the feelings and reputation of his family 

as to illustration (h ) — a man refuses to answer a question which he is not compelled 
bj law to answer but tlie answer to it might cause loss to him in matters 
uiicuiinectcd with the m itter in relation to whioh it is asked 
as ro iHasCestMa (t}—a boad is in possession of the ohhgor, hut the circumstances 
of the case are such that he may have stolen it. 

Principle. — See Notes, post Introduction, ante 

B 3 ( Court ) 8 4 1“ l/«y preauine “) 

a 3 I Fact ) ss. 70 — 90. 107 — IIB [O’htr presumptions ) 

MeplL Dig , Arhi 89 98-^101 , laylor, Ev . J| 70— 21G , Greenleaf. Ev , || 14 — IS 
and Index Wharton, b v , |§ 1220— I36o , Burr Jones. Ev , || 8—103 , Wood’s Practice, 
rv,§§53— Whiityti Cr Ev,||707 — 831 , Lawson on Presumptive Evidence, posai™ ; 
Best on Presumptive hvidi-nce. p^tnin. Wills, Circumstantial Evidence, jxwsim , Phillips 
and AmiM fv 4(>7 — 19j, Best, Iv, *7j 401 


(2) See Ningoia i Dhonnoppa 23 B. popular sense must mean a man habitu- 

66 (1898) all) cnRasvd m mercantile transactions or 

(3) Man of business in its wellloiown trade, ib 
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Scope of The subject of presumptions, considered generally, will be found to hue 

the section been shortly discussed in the notes to s 4 ante Certain particular presumpt:oi« 
were by the Evidence Act Bill, and have been by the 4ct itself, made the sub 
ject of special enactment Objection havmg, however, been taken to the 
Evidence Act Bill on the score of its insufficient treatment of the subject o( 
presumptions, the present general clause was inserted with a \ lew of providiiig 
for all instances not covered by the provisions of the preceding sections The 
present section coupled with the general repealing clause at the begmnmg of 
the Act makes it clear “ that Courts of Justice are to use their own common 
sense and experience in judging of the effect of particular facts, and that they 
are to be subject to no technical rules whatever on the subject (1) Tie lUustra 
tions given are for the most part cases of what in English law are called pte 
sumptions of law , artificial rules as to the effect of endence by which the 
Court IS bound to guide its decision, subject, however, to certain limitations 
which it Is difficult either to understand or to apply, but which will be swept 
away by the section in question ”(2) A presumption of law is an inference 
which derives from the law some arbitrary or artificial effect and is obligatory 
upon Judges and junes The inference m such case is independent of any 
belief based upon what is more or less probable because the law declares the 
uniform effect of a certain state and condition of circumstances The history 
of junsprudence illustrates the fact that among Judges as among Iiegislatow 
there is a constant stru^le, however ineffectual it may be, to approach unuor 
mity in the law Although every Judge understands that each case should w 
determined according to its own facts, he often finds different cases so nearly 
analogous m the facts presented that similar instructions to the jury or 
tions to himself are appropnate in each Judges thus find themselves not on i 
applying to different cases the same substantive rules of law, but tber denvc 
aid from precedents even in reaching conclusions as to the facts of a 
This IS Well illustrated by the gro'^h of presumptions of law Out oi 
attempts of many Judges to deduce rules for determining the probative ew 
of certain facts or groups of facts often recurring, have developed in j 
many rules called presumptions but which widelv differ m importance 
intensity English and American Courts are, however, now inclined to “ j 
the arbitrary rules of evidence which formerly forbade inquiry into 
facts, and but few of the numerous presumptions formerly called 
can now be so classified (3) This Act is a strongly marked instance o ^ 
tendency ‘ The terras of this section are such as to reduce to their 
position of mere maxims which ore to be apphed to facts by the Cbtirt'* is ^ 
discretion, a large number of presumptions to which English law 
greater or less extent, an artificial value Nine of the most important o 
are giv en by way of illustration ’ (4) But though artificial and technic 
find no place in this Act, the Courts being free to use their 
and experience in ludging of the effect of particular facts, it will be ot ^ . 

_ r..*. re of those pnnciplcs la 

heEngUsh Courts m deiU“ 

to this or touch 

country, as also to record those decisions of the Indian Courts w 
questions peculiar to this country These presumptions will bo ^ 


(1) When events occur in ibe fat past 
It often becomes absolutely necessary for 
the purposes of justice and equity that 
presumptions should be made. Ram Chun 
der V Jiigesh Cl under 19 W R 3S3 
3j4 (1873) 

(2) Proceedings of the Lcsislative 


Coonc.I 

M.rch 1872 pp 234 233, 

Stephen. ti s 10 

(3) Burr Jones Ei ^ fid^! 

(4) ‘!teph Introd p 1'5. * 

E> Cth Ed 363— 367 
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Tvith in alphabetical order folloiving the notes which arc given to the Illustra- 
tions of this Section Some of those which have been laid doivn bj Indian Courts 
as applicable to certain circumstances peculiar to this country, indicate the 
fact that the process abovementioned, which evolved the ancient law of 
presumptions, is still, and mil always perhaps to some extent remain, in 
operation 

The I}lu<t)aUons to this section are examples taken from the important 
presumjitions relating to mnocence(l), regulanty(2) and continuity which are 
commented upon m the followmg notes (3) 

If possession is proved(4) the Comt may presume that the man who is in lltustratioi 
^ ' tM 13 either the thief, or has received 

can acoiimt for his possession (6) 
alone justify fixing a person with 
more than knowledge that the goods were obtained by dacoity (6) Possession 
IS presump^^lve evidence of ptopcity(7), but when it is proved or may be 
reasonably presumed that the property in question is stolen property, the 
burden of proof is shifted, and the possessor it bound to show that he came by 
it honestly , and if he fail to do so, the presumption is that he is the tlnef or the 
receis er aa.otdmg to the circumstances (8) The mere fact of recent possession 
of stolen property i», m general, evidence of Ihell, not of receipt of stolen goods 
with guilty knowledge. The effect to be given to such po&scssion is, however, 
a question not of law but of fact (9) The property must be shown to have 
been stolen by the true owner swearing to its identity and loss, or the circum- 
stances must be such as to Uad in themselves to the conclusion that the pro- 
perty wos not honestly come by. 8o persons employed m carrying sugar and 
other articles from ships and wharves, have been convicted of theft upon evi- 
dence that they were detected with property of the same kind upon them, 
recently upon coming fiom such places, although the identity of the property as 
belonging to such and such persons could not otherwise be proved (10) If the 
property be pros cd to hav e been stolenfll), or may fairly be presumed to have 
been so, then the question arises, whether or not the prisoner is to be called 


(1) See HUistratxons (ab (b) (g), (h) 

^2} See IllustraUons icl, (e), (f), (i> 

(3) See lUiiSiratx^i (d) 

(4) R V //on iiamram 6 Bom L R , 
887, 893 (1904) 

(5) S 114 lU (fl) see Tajlor Ev , 

H 127A— 127C 7iia Sheikh v /? 11 

C 160 (188S) . R \ Shiiruffooddeetf. 13 
W R„ Cf, 26 (1870), Ishen Chandra 
V R. 21 C, 328, 336 (1893) 7? ^ Poro~ 

«icsh«r /lliecr, 23 W R Ci 16 (1875), 
R V Motee folaha. 5 W R Cr 66 (1866) , 
In re Ramjoy Kiinnokar 25 \V R , C , 
10 (1876) In R % AU Husam 23 A, 
306 0901) the Court appears to base 
been of opinion that the evidence was not 
sufficient to connect the prisoners wilb 
the possession of the stolen articles 

(6) Asimuddtn Sardar \ King Emp , 
32 C L J, 89 

(7) V ante, s 110 and noire thereto 

(8) Roscoc, Cr E% , 13th Ed, 18, 
736, for a case m which the circum 
stances led to the second of these presump 
tions, see R v lonfiiieod, L & C 427 
(W hen the prisoner was found in the recent 
po'session of some stolen sheep, of which 
he could give no satisfactory account, and 


It might reasonablj be inferred from the 
Circumstances that he did not steal them 
bimself, it was held that there was evi- 
dence for the )ury that he received theta 
knowing them to have been stolen) la 
Man .1/iicfci V 7? 15 C SIl (1888) it 
wis held that m a case of receiving there 
must be some proof that some person 
other than the accused had possession of 
the property before the accused got pos- 
session of It See K. \ Poromesktie 
Ahttr, 23 W. R, Cr. 16 (1875), 7? v 
r Burhe. 6 A, 224 (18S4I It has been 
thought that there should le some evidence 
of some other person hav ing committed 
the theft, see R v Densle^, 6 C i P, 
399. R T Woolford. I M i Rob, 384. 

(9) Maync's Criminal Law of India SI 
528, 499, Taylor, Ev, § 127 B See 
Anvnta Lot Hasra v Emperor, 42 C , 957 
(191S) (possession, to be punishable must 
be with assent) 

(10) Roscoe Cr Ev . 1« citmi; 2 East. 
P C, 656; see 7? V Burton, Dears, C 
C. 282 

(ID See R v Burke, 6 A . 224 (1834) ; 
R \ Ba$o Han. 19 W R.. Cf . 37 (1873). 
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open to account for the possessMWi of it If he fails to do so, a presumption 
will anse if taking into consideralaon the nature of the goods m question, tier 
can he said to have been recently stolen It has been said that to raise the pre 
sumption legitimately the possession should be esdusive as well as recent (!) 
But where stolen property was found m the house of a jomt Hindu family, and 
the arcumstsjices were such that jt was very improbable that such property 
’ * conmvance of some or all of the mem 

aoaging member was rightly convicted 
been established against him, he was 

^ ^ A ^ n Tt/w,<Kiaainn nfcir'ti atnlan nTOTlPltV 01 


can be put upon his defence to account for such possession (3) ihe test ot a 
' ’ ’ to Rccovmt for propertv 


manner, but the undermentit 

subject (5) The Evidence Act is merely illustrative of the manner m whicQ 
inferences can be drawm from tbe common course of events, human conduct 
and the like In a prosecution for receipt of stolen goods lapse of time after 
the theft is usually an important factor m deternuning tbe guilt of the accasei 
but the importance to be attached to it must vary with the wrcurostances of 
the individual case and depends on the frequency with which the property a 
Iikelj to have changed hands No maximum period is suggested as ttat 
heyond which no mference of guilt can be drawn (6) And in another more 
recent case it was held that no presumption was raised under this sectioa 


3 not 

Thus 

m an indictment ui uisou, piuui ~ ^ 

time it was burnt, was soon after found m tne possession of the prisoner rsue» 
a probable presumption that he was present and concerned in burning tae 
house , and, under similar areumstances, a like inference arises in the c^se 
of murder accompanied by robbery ox house breaking and of the pwsession 
of a quantity of counterfeit money (8) So m cases in which murder an 
robbery have been shown to form parts of one transaction, the recent an 
unexplained possession of the stolen property, while it would be presumpiive 


(1) R V Malhan 6 B 733 (1882) 
citing Best Ev The finding of stolen 
property in the kotue of tbe accused, 
provided there were other inmates capable 
of comniftting (he larceny js of itself 
insufficient to prove hii possession though 
if coupled with proof of other suspicions 
circumstances it may fully warrant the 
conviction of the accused Taylor Ev, 
$ 127 A and cases there cited and ob 
servations in J? v Hon S Bom. E R. 
887 892 (1904) 

(2) R V Budh Lai (1907) 29 A 598 

(3) R V Hoti, 6 Bom L R ^7, per 
Aston J contra per Batty J 

(4) In re Jlfcer Var 13 W R Cr, 70 
71 (1870) 

(5) Roscoe Cr Ev 19 !na ShetPh 
▼ R 11 C, 160 (1885) citing and M 
lowing R V Adam 3 C. & P 600 R ▼ 
Cooper, 3Cd.R., 318 R v Parrtdge, 7 


C & P 551 See Roscoe Cr Ev 
cit where these and other cases are cit 
R V Poromejhur Ahcer, 23 W K 
1, 6 (1875), R V Burke 6 A 224 
(1884) Tbe question what ,c- 

recent possession sufficient to justify 
presumption la any particular case 
according as the stolen article is or is 
calculated to pass readily from haoa 
hand Taylor Ev 5 « 

Jatnullahdeen, S3 I C 81 held tha 
months was not soon after a** 

C W N 597 three months was ti(W 
raise no presumption - /• t I 

(6) S'miiA V Emperor 19 U ' 

189, s c, 43 I C 60S . 

(7) R V Suglar Smgk (1907) 

I3B, following /«« Skeika v K 
V Bnrke supra ^ 

(S) TwI.r ET ! 12? “ 

there cited. 
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evidence ag>iins.t a pnsonct on a charge of robbery, would stmiUrly be evidence IHustratloa 
against him on a charge of murder (1) The Court must in all cases consider ' ^ 
whether under the circumstances the maxim docs or does not apply to the 
particular case before it (2) 

The Court maj presume that an accompbee is unworthv of credit unless 
he IS corroborated in material particulars (3) The grounds upon which this 
presumption is based and the rules which relate to the admission of accomplice 
evidence, will be found discussed m the notes to section 133 poit 

— * * j - -lorsed was Illustration 

consider 
ills of ex 
They are 
to secure 
sideration 

may reasonahh te inferred from the solemnity of the instruments themselves 
and the deliberate mode m which they ate executed (4) This and other pre 
sumptions relating to negotiable instruments have been made the subject of 
special enactments in the IlegotiaWe Instruments Act (5) Professional 
money lenders sued a young man recently come of age to recover certain loans 
of money alleged to have wen advanced bj them to him on promissory notes 
The defendant who under the will of his father was entitled to a large property 
but had not yet come into possession of it was of an extravagant and reckless • 
character He pleaded as to part of the consideration for the notes that ho 
did not receive it and as to a further part that the consideration was immoral 
In dealing with the case the Court laid down the following propositions not os 
rules of law but as guides m considering the e\ idence m such a cas® — 

1 That upon the abuse facts the ordinary presumption that a negotiable 
instrument has been executed for value received was so much weakened that 
the defendant s allegation that he had not received full consideration was sufd 
cient to shift the burden of proof and to throw upon the moneylenders (the 
plaintiffs) the obligation of satisfying the Court that they had paid the 
consideration m fall That is the practical effect of Illastratioa (c) to 
section 114 of this Act 

2 IVheie the plaintiff m answer to such a defence affirmed that he had 
paid the consideration in full and was corroborated by his books and witnos os 
the onu.? of proof again shifted over upon tho defondiat 

3 The burden of proof thus thrown upon tho defendant could only bo 
met bv a perfectly truthful and harmonious statement which the Court felt able 
to rely upon with confidence In the absence of this the ordinary presumption 
laid down in the Negotiable Instniracnts Act must prevail nz, until the 
contrary is proicd the presumption sliouJd be made that every negotiable 
instrument was made for consideration (C) The mere fact that the drawer 


(1) R V /am, 13 M 426 432 (1890) 

(2) See s 114 observations in test of 
this sect on relating to this Illustrat on on 
p 770 

(3) S lU ill (t>) but tee also ob- 
servations in the test of this sect on relat 
ing to th s Illustrat on on p 770 ^ee 
Emperor \ Cangappa Karieppa 38 B 156 
(1914) R \ Khandia bin Pandu IS 

66 (1890) Emperor \ Anant K^mar 
Bancr] 32 C L J 204 

(4) Ta>lor Ev $ 14S Story on BiUs 


SI 16 1/8 Jonet \ Cordon 2 App Cas , 
627 H L Liwsoo Pres Ev 77—81 

(а) See the Act (XW I of 1881 Amend 
ed V of 1914 rep m part VI of 1901) 
edited to If D Chalmers (188''] pp HO— 
H4 and see Cojo Dm \ Sn Ram 39 A^ 
364 (1917) (on t of provmg that no damage 
ensued front failure to present) and \fadho 
Prasad ▼ Dt rga Prasad Bom L. 891 
(1900) 

(б) Sfoli ColabchanJ \ Ma),emed 1/rdhi 
“*0 B 367 (1895) See note (5) ante 
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and acceptor of a bill are partners, does not give rise to the presumption thit 
they are partner? in respect of the drawing of the bill or that the bill wi? 
drawn by one of them on behalf of hoth (1) 

The Court may presume that a thing or state of things wh]-.!! has been 
shown to be in existence within a penod shorter than that within which such 
thing or state of things usually cease to exist, is still in existence The orfi 
nary legal presumption is tha ’ * . « tt-i 

the existence of a personal reL 
IS once established by proof, 

as before until the contrary is proved or until a different presumption is raided 
from the nature of the subject in question But the presumjitioa is not rdroJ 
fecttxe It cannot he permitted to operate retrospectively so as to infer the 
pnor existence of mamage or other like relationship from proof of it? present 
existence It maj well be that in the example given the parties contracted 
the relationship within a few dajs before the trial (3) And though a present 
continuance may he, z. future continuance is never presumed The law presumes 
that a fact continuous in its nature atil! continues to exist until a change is 
shown, and bo a state of things proved to exist thrte years ago is presumed in 
law to be still exi‘>ting unlcs« the contrary be shown, but the law indulges n-i 
presumption that it will continue three years longer It is not unitasonaWe 
to presume the continuance of an existing fact at the time of the tnal for the 
other party can overthrow it by proof if it he not so , but when a future cond 
nuance is presumed, the party has no ability to unfold the future andgnena 
answer by his proof (4) In case of conflicting presumptions, the presumption^ 
of the continuance of thing® is weaker than the presumption of lUDocenM 
Thus a banlmipt in 1837 makes a scheduled return of his propertv It u 
afterwards discovered that m 1835 he owned certain property which wa? n 
included m the schedule There is no presumption that he owned this jvcfpcTv 
in 1837, for the presumption is that he did not commit o fraud (6) In tne^^ 
cited it was held that a previous ex-parie rent •decree between 
is conclusive as to the relation between them at that time, and that 


(1) Jambu Ramajwamy v Sundararajo 
Chelti 26 M 239 (1902) wbicli case 
also deals with the question of onus in 
the case of damage suffered by drawer by 
omission to give notice of dishonour 

(2) Xfussaniat fa nit ool Datoot \ 
Hoseinee Begum 11 Moo I A 194 209 
(1867) 06/ioy Churn v Hun Nath 8 C 
72 79 (1881) See Phipson Ev 3rd 
Ed 86 rStates of persona mind or 
things at a given tune may in some cases 
be proved by showing their presions exist 
ence in the same state (here being a 
probability weakened with remoteness of 
time that certain conditions and relation 
ships continue eg human life marriage 
sanity opinions title partnership ofi5'*ial 
character domicile Taylor Ev St 19^— 
205 Best Pres Ev 186 — ^202 Burr 
Jones sec 152 et sett Best Ev, ft 405— 
410 Wharton Ev tS 1284—1289 This 
rule must of course be clearly distinguish 
ed from that which declares that specific 
acts done in other cases do not raise the 
inference that a similar act wa* done in 
another case HoUinghat t v Head 4 C 


B N S 388 V post . 

(3) Lawson Pres Ev 

Hurdoek \ State 68 Ala. 367 f j 
Bare/iv Lytle 4 ^ 

It cannot be prtvcsntd {totu tb 
a person was qualified to act as ^ 
at a particular date that he . jjk 
so to act at a period .1 fiaierl 

Taylor y Creruclf 45 Ind 42^^ 

M made a contract in 186U in ^ j 
was insane There w no ptesumpt 

he was insane m I860] „ 4S5 

(4) V Cr., 

(Amer ) cited iD Lawson Pres 

188 ,4 101 cl 

(5) Lanson J 

Pouell V Knox 1 Ala 634 i 
But see Best Ev 186 oittPg l< ^ 

S Esp 230 Turion v ,hfiv 

N C 350 in which it is said ^^ 
are several instanw* 
books where this ®nnefcn« 

held stronger than that — irse 
those derived Uom the cou 
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13 the more apjnrent since this IHastratioii allows the Court to make a 
presumption as to the continuance of the state of things shown by it (1) 

Sections 107 — 109, ante, deal with particular applications of the principle 
of which the present illustration is the general expression Other common 
instances are here shortly adverted to Possession or ownership of property 
once proved to exist is presumed to continue until the contrary is shown Thus 
if it be proved that at a gnen time Pwas possessed of certain land, the presump 
tion IS that such possession continues, and the burden is on him who alleges a 
dispossession (2) There is a presumption of the contmuance of possession with 
the person m whom there is title So in a smt for the possession of jungle lands 
where there is no proof of facts of ownership having been exercised on either 
side, possession must be presumed to have continued with the person to whom 
they nghtfully belong (3) Possession is not necessarily the same thing as 
actual user ^Vhen land has been shown to have been in a condition unfitting 
it for actual enjoyment in the usual modes, at such a time and under such 
circumstances that that state naturally would and probably did continue till 
within twelve years before suit, it may properly be presumed that it did so 
contmue, and that the previous possession continued also, until the contrary is 
proved Such a presumption is in no sense a conclusive one Its bearing 
upon each particular case must depend upon the circumstances of that case (4) 
Constructive possession will not, however, be presumed in favour of a wrong- 
doer (5) Similarly non-possession or loss(C), debt{7), and other conditions of 
property or things{8), once nroved to exist are presumed to continue until the 
contrary is shown (9) So when a private arrangement by wav of partition was 
admitted to have existed and to haae been acted upon for forty years, it was 
held that that fact Tai«ed a presumption that it was of a permanent character ; 
throwing upon the plaintiffs who sought to disturb the existing state of things, 
the onun of showing that it had been legally determined (10) So also domicile, 

(1) Htrauinoy Kumar Saha \ Ramjan (18SI) sc 8 C. L R 90 ilanotnohun 

Ah Dewan 43 C 170 (1916) v Maihura Mohun 7 C 22S, s e 8 

(2) Best Pres Ev 186 , Lawson, Ptes C L R 126 

Ev, 163 & 164, and eases there cited, (S) Sceretari ef State v AruftHairioni 

Best Ev, 403 Gupta 29 C 318 (1902) at pp 334 333 

(3) Leclanund v il/«««nia» Dashec (6) Thus where the question was is to 

roonissa 16 W R 102 (1871), Mtller- the admissibility of secondary evidence 

jeel Singh v Rodha Pershad 21 W R., of \ document and it was pro\ed that two 

368 (1875) , Ram Band/i« v Kutu Dhallu, years ago diligent search was made but 

5 C L R , 481 (1879) Jf'alsm Sr Co 'i it could not be found the presumption was 

The Government, 3 W R 73 (1865) , held to be that it was still lost and 

Mohmy Afohun v Krishna Kuhore, 9 C, secondary evidence was admissible Poe v 

802 (1883), s C| 12 C L R, 337, Dorrah, 20 Ala, 289 (Atner ) 

Probhakar rmori v Raja Baidya i C \V (7) Jackson v Irvm, 2 Camp 48 

N , csix (1897), and see cases cited in [To prove debt against a bankrupt an 

notes to s 100, ante entry his boohs some months htfort the 

(4) Mahomed Ah v Khaja Abdul, 9 banlmiptcy showing that he was indebted 

C, 744 (1883), F B s c, 12C L R, to the claimant in a certain 'um is proied 

257, cf Rajeoomar Roy v Gobind Chun The presumption is that the debt still 

*r, 19 Ind App 140 (1891) , as to the continues), Best, Pres Ev , 187—189, 

possession of land formed b> the gradual Best Ev. { 406, Taylor, Ev ! 197 

dryms up of lakes or water channels see (8) Scales v A'ey 11 \ & E. 819 

Rodha Gobtnd v Inglis, 7 C L R 364 [The question is whether a certain custom 

(1880), iJiinnud Alt v Mussamul Kortm esisted in the jear 1840 The jury finds 
oomssa 9 \V R, 124 (1868), Mohiny that the custom esivted in 1869 without 

Vohun V Arishfia Kishore, 9 802 more The presumption is that the custom 

(1883), s c, 12 C L R 337 As to existed sn 1840, and “ee Obhoy Churn v 

possession m the case of cJiur land and Han Hath. 8 C 72 (1831), cited post 

land diluiiated and then reformed by the (9) Lawson Pres E\ 163 172 

gradual action of a nver ite Cokoel Knslo (10) Obhoy Chum v Han Rath 8 C., 

V Daiid 23 W R 443 (1875), Rally 72 79 (1881) 

Churn V Secretary of Stale, 6 C, 725 
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to Be BO , and on the contrary, nothing shall be intended to be withia the 
jurisdiction of an inferior Court, but that which is so expressly alleged (1) 
AMien under an Act certiio things ate required to be done before any habilitr 
attaches to any person in respect of any right or obligation, it is for the perooa 
who alleges that that Inbibty has been incurred to prove that the tlunji 
prescribed in the Act have been actu^y done No presumption should be 
made under this Illustration in favour of the condition precedent havjig been 
obsen ed (2) But where a defendant in answer to a claim for arrears of tares 
by Bombay District Mumcipabty alleged that the taxes were illegal (a) because 
no notice bad been given him under section 57 (Bombay Act II of 1831), 
(6) because no notice had been issued by the Municipality to the Commtaioneri 
under the 11th section of Bombay Act VI of 1873 it was held that he must 
prove the defence and m the absence of such proof the Court would presume 
that the Municipality had used the regular procedure, and that the commoa 
couT'se of business had been followed in the particular cases (3) Before the 
deposition of a medical witness taken by a Committing Magist'ate can under 
section 609 of the Code of Cnminal Procedure, be given in evidence at^the trial 
before the Court of Ses.<!ion, it must either appear from tlie Magistrate’s 
or be proved by the evidence of witnesses, to have been taken and attested by 
the Magistrate in the presence of the accused The Court ought not 
not so appear, or if it be not so proved, presume either under section 80 or 
section 114, lllastrstion (e) of this Act, that the deposition was so taken anj 


of the date on which it was proaouri''ed according to law (6) But m tre uuue 
mentioned case it was held that the presumption of regularity witit ‘ 
section supplied any omissions ciiher as to the communicating of ° . 
to the prosecuting officer or in the order sheet of the Magistrate (7) . 

case noted it was held that when a mortgagee has purchased the eg'u 7 ^^ 
redemption m contravention of the provisions of section 99 of the 
of Property Act, it should not be presumed under this section lu the a j 
of evidence that the Court granted leave to bid (8) , ..u 

The Court may presume 'that the common course of bu’iaess na i 
followed in particular cases AVhen there is a question whether a particu^^^^^ 
was done the existence of any course of business ncoordmg to whirn it na 
would have been done, i^ a relevant fact (9) When the co cunoa co ^ 

Sholapttr Spinning Co 20 B 712 089j) 
followed in R y Ram Chanda 19 A 
(1897) but see ^ 

lodtun Bagcht. 13 C 197 199 

cited onie _ ,« r I’’ 

(4) fCachali Hart \ 7? 18 

(1890). R V V7 I 3 

R V Poph StngU 10 A m 17J 
(1887) , 1 , A 5’5 

(5) R V Saitd All’ aJ Jj 

^*(6)VcfB/v Kruhna 3 Bom L ^ 
(1901) Mahipat v LaMman 
e c 2 Bora L. R 228 

(7) Apurba Kruhna Bore i A 

35 C 141 ^ V 

(8) Utlam Chandra Jlaii ^ 

Krishna Dahl 21 C W A • ^ " 

J1 C L. J, 98 ,n_’'14 t”'* 

(9) S 16 ante, ' PP ' 


(1) R V Jfabadwip Ga^vamt 1 B L 

R O C 15 29 30 35/(1868) s c IS 
W R Cr 71 77 / 

(2) Ashanullah K/ian \ Triloo/iua 
Bagcht 13 C 197^/199 (1886) referred 
to in Sheorullntt ^ngh v Hct Loll 30 C 

1 11 (1902) in / see also Jl/touci/o/i/y of 
Sholapur \ ThjV Sholapur Spinning Co 
20 B 732 (1/95) cited post As to 
notices under /the Road Cess Act (IX of 
188S B C ) /«ee Rash Behar^ y Pitambort 
Cho idhranxj 15 C 237 (1888) and before 
sale of a fSatni latiik sec Hurra DoyaJ ^ 
\{ahomedi Casi 19 C, 699 (1892) re 
ferred to) jn Sheorattun Smgk v Net Latt 
30 C /j jj (1902), followed in Sheib 
Mohami^^ ^ jadunandan Jha 10 C W 
N 13*^ (1905) at p 147, which distingmsh 
es th'g of a sale for arrears of 

Huneipally of Sholapur v The 
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bii'ine^s has been proved, the Court mav under this Illustration presume that 
it has been followed in the particular case There are various pnmd Jacie pre- 
sumptions winch are founded upon the experience of human conduct in the 
ordinarv course of bu^me'^.s (1) Several presumptions are made from the 
remilar cour'C of business in public offices, of which the Post office afiords a 
large number of examples (2) Similar presumptions are drawn from the usual 
course of men’s pri\ ate offices and business, where the pnmarv evidence of the 
fact 1 ^ wani^ing (3) But though this section and UUislration leave it to the 
Court’s discreUon to presume that the course of business has been followed, it 
IS not bound to presume it (4) It will consider all the circumstances of the 
ca<5e, e'speciall} if they be in nn^ manner unusual So, if the question is wlicthcr 
a letter was leccived and it is shown to have been posted, the Court will, in 
dcalmf» with the presumption consider such a fact as that the usual course of 
the post was interrupted bj disturbances (5) The effect to be given to the word 
“ refused ” on a registered cov cr ns proof of tender of the packet to the addressee 
15 one of fact Each case must be decided under this section according to 
its circumstances (C) In the case cited a notice to quit was given by registered 
post but the letter containing the notice was returned bv’ the post office, the 
addressee having refused to accept it Held that under this ecction the Court 
was entitled to presume that the letter containing the notice reached the 
defendant, and that the fact that the letter was returned by the post office 
as not accepted by the addressee, did not affect the preaump^^ion (7) Where 
upon the evidence a presumption of fact under this section, illustration (/), 

IS drawn by an Appellate Court such presumption is binding upon a Court of 
second Appeal (?) 

The Court may presume that evidence which could bo, and is not, produced lllustraticr 
would, if produced, be unfavourable to the person who withholds it This lllua^ ^5^ 
trofien deals with the presumptions which arise from withboldmg evidence and 
from the spoliation or fabrication or suppression of evidence The subject of 
apohation is dealt with further on and, as will be there seen, the fact, if estab- 
lished, raises most powerful presumptions But the mere withholding or failing 
to produce evidence, which under the circumstances would be expected to be 
’ ' ’ ' presumption against the patty 

spohatioD Such a prosump- 
vessel were to omit, without 
reasonable explanation, to call the seaman who had charge of the light at the 
' " ’ he evidence mav 

produced, would 
, af the defendants 

were said to have been burnt, but this fact was not prov’ed, it was held that the 
non production of the documents subjected the defendants to have raused 
against them the presumption rtcogniscil bj this /ffus^raboit (9) And m a 


(1) Sec Ta>lor Ev, }! 176—178, and 
cases there cited. 

(2) Sec Taylor Ev S! 179— 180A and 
cases there cited v ante pp 212—214 
and Munxapality of Sholafur v The 
Sholapur Spxnmng Co , 20 B , 732 (1895), 
cited supra 

(3) Tajlor Ev SS 181. 182 and cases 
there cited, and see ante, PP 211—214 

(4) Ram Das y Offietal Luiut<]algr,9 A , 
366 376 (1887) 

(5) See s 114 

(6) Copal \ Krishna, 3 Bom L. R, 420 
(1901) 

(7) Grtsh Chandra Chose \ Ktskorr 
Hohan Das 23 C W V. 319, s c. 54 


I C. 5 

(8) i?o»» Chandra Kaniram Maniart 
V Kaxpittn. 53 I C., 62 

(9) Ram ProsaJ v Raghunandan 

Prasad 7 A . 73S (ISSs). and see II'hIj- 
Ar\ «orpe. 15 A . 270 289, 290 (1893); 
Hem Chandra \ Kal\ Prosonno 30 C, 
1033 (1903), 8 C W ^ 1 (non produc- 

tion o( collection papers b} tenants] Set 
Burr Jones Ev 5 1”, and eases there 
cited The evidence of course must be 
arailalle there is no presumption if it is 
not «itbm the control of the party failing 
to produce it nor from the failure to call 
vs a stitness one whom the other party 
had the same oppoftunit) of calling, nor 
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to be so , and on the contraiy, nothing shall he intended to be withia tli« 
junsdiction of an mfenor Court, but that which is so expressly alleged (1) 
^Thon under an Act certitn things are required to be done before any liabilitr 
attaches to any person in respect of any right or obhgation it is for the pinea 
who alleges that that Inhihty has been mcurred to prove that the thin^J 
pre'scnbcd in the Act have been actuallj done No presumption shojld be 
made under this Illustration m favour of the condition precedent harng been 
obsen ed (2) But where a defendant m answer to a claim for arrears of tales 
by Bombay District Municipality alleged that the taxes were illegal (a) because 
no notice had been given him under section 57 (Bombay Act II of 1831) 
(b) because no notice had been issued by the Municipality to the CommissioueH 
under the 11th section of Bombay Act VI of 1873, it was held that he mu t 
prove the defence and in the absence of such proof the Court would presume 
that the Municipality had used the regular procedure, and that the common 
course of business had been followed m the particular cases (3) Before ft'’ 
deposition of a medical witness taken by a Committing Magistrate can nndet 
section 509 of the Code of Criminal Procedure, be given in evidence at the ttii! 
before the Court of Session it must either appear from the Magistrate s rccoru 
or be proved by the evidence of witnesses to have been taken and attestel bt 
the Magistrate in the presence of the accused The Court ought not 
not 80 appear, or if it be not so proved, presume either under section S') or 
section 114, Illustration (e) of this Act that the deposition was so taken anl 
attested (4) But k is a reasonable presumption that an oath was adm nistere 

^ ‘ no record of tb» fact (J) 

« nng such irregulintv U 

not conclusive endeace 

ol the date on which it was pronounced according to law (6) But m tbe un e 
mentioned case it wis held that, the presumption of o.f 

section supplied any omissions either as to the communicating '“®. .i, 
to the prosecuting officer «r m the order sheet of the Magistrate (7) m 
case noted it was held that svhen a mortgagee has purchased the earn y 
redemption in contra\ ention of ithe provisions of section 99 of the -t 
of Property Act it should not be presumed under this section lu the 
of evidence that the Court granted leave to bid (8) , v j, 

The Court may presume /that the common course of bu'-mess n , 
followed in particular cases Avheu there is a question whether a P^V^turall^ 
was done the existence of ar/y course of business accordmg to winch i 
would have been done ly a relevant fact (9) When the common co 


(1) )? V J/oliaefuip Ga'fua’ni I 
R O C IS 29 30 3S/(1868) 

W R Cr 71 77 

(2) ^skanullali K/ an \ TrtlocI * 

Bageh 13 C 197V199 ( 1886 ) referred 
to m SIcorultun ^ngk ^ Aet Loll 30 C 

1 11 (1902) bi/ see also Munietpality of 
Sholapur \ Th/e Slolap\r Sftnntng Co 
20 B 732 (1»95) cited post As to 
notices tinder 'the Road Cess Act (IX of 
18 S 8 B C ) /see Bekary » Pilo tbert 
Chotidl ranif js C 237 (18S8) and before 
sale of a f'-alni lalut see Hurro Doydt ^ 
MoJiot edi'Qg_, 19 c 699 (1892) re 
ferred t-'' „ . > e i. v 

30 C 
l/o/a ) 

N 13j 
** *** % „ 

^®'"®nment Re'cnue 

Muncipally of Shoiapur v The 


Sholapur Spinning Co 20 B 73 
followed m R V Ram Ciandro 19 A- 


.ullah Khan ^ 

197 199 (ISS») 


followed 11 - - - 
(1897) but see Aslat 
lochvn Bagckx 13 C 
ated onie o m C 

(4) Kacholx Han > R , 

(1890) R V Riding 9 iJ 

R ■<. Poph Singh 10 A 17 

V S«„i) M Ml JS ’ 

Copal V K'“’" b' 

(1901), ' Lakshman . 

s c 2 Bom L R. 228 

(7) Apurba hrtihna Bose 

C 141 , __ V 

(8) Ullani Clendra , e 

RrJna Dohl 21 C W '' ' ' 

31 C J,98 2n-2>^ 


(9) S 16 ante 


rr 
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bii'^me'S has been proved, the Court mav under tins Illustmtion presume that 
it las been followed m the particular case There are vanous pntna facie pre 
sumptions which ate founded upon the eTpencnce of human conduct m the 
ordmarv course of business (1) Several presumptions are made from the 
re'nilar cour e of business in public olBccs of which tbe Post office affords a 
large number of examples (2) Similar presumptions are drawn from the usual 
course of men s private offices and busmess where the primary evidence of the 
fact i 5 vvan’^ing (3) But though this section and lUiistratwn leave it to tlie 
Court s discretion to presume that the course of business has been followed it 
IS not bound to presume it (4) It will consider all the circumstances of the 
ca'e especiall} if thej be m any manner unusual So if the question is whether 
a letter was leceived and it is shoxm to have been posted the Court will m 
dealin<T with the presumption consider such a fact as that the usual course of 
the pwt was mterrupted by disturbances (5) The effect to be given to the wor I 
‘ refused on a registered cover as proof of tender of the packet to the addressee 
is one of fact Lach case must be decided under this section according to 
its circumstances (G) In the case cited a notice to quit was given b^ registered 
post but the letter containing the notice was returned bv the post office, the 
addres<!ee having refused to accept it Held that under this fccction the Court 
wa^. entitled to presume that the letter containing the notice reached the 
defendant and that the fact that the letter was retomed by tbe post office 
as not accepted by tbe addressee, did not affect the presumption (7) here 
upon the evidence a presumption of fact under this section illustration (/), 

18 drawn b} an Appellate Court such presumption is binding upon a Court of 
second Appeal {^) 

The Court may presume that evidence which could be, and is not, produced Illustration 
would if produced, be unfav ourablc to the person who withholds it This Illus '5) 
iration deals with tbe presumptions which arise from withholding evidence and 
from the spoliation or fabrication or suppression of evidence The subject of 
spoliation 18 dealt with further on and, as will be there seen, the fact, if e»tab 
lished, raises most powerful prc«umptions But tbe mere withholding or failing 
to produce evidence which under the cwtumstances would be expected to be 
produced and which is available, gives rise to a presumption against the patty 
though It 18 less violent thin that which attends spobation Such a presump 
tion v\ ould for instance arise if the owner of a vessel were to omit without 
reasonable explanation, to call tbe seaman who had charge of the light at the 
* I * " rpi „ i i *1 , 1 , e mav 

' would 

« ^ I I ndants 

•nere said to have been burnt, but this fact was not prov ed, it was held that the 

non production of the documents subjected the defendants to have raised 
against them the presumption recognised by this lUustration (9) And in a 


(1) Sec Ta>lor Ev !i 17G— 178 and 
cases there cited 

(2) See Taylor Ev gS 179— 180A and 
cases there cited v ante PP 312—214 
and MuniapaJ ty of Sltolopiir v Tie 
Shohpur Spinning Co 20 B 732 (1895). 
cited eupra 

(3) Ta\lor E\ gS 181 182 and cases 
there cited and see onie PP 211—314 

(4) Ram Das v Offexal Lupiidalor, 9 
366 376 (1887) 

(5) See s 114 

(6) Copal \ knsina 3Coii L.R 420 
(1901) 

(7) Gnslt Clandra \ kiihore 

Mohan Das 23 C W \ 319. s c 54 


I C 5 

(8) Ram Chandra kaniran Jlaraart 
V Laxman 53 I C 62 

(9) Ram ProsaJ \ Raghunandan 

Prasad 7 A 738 (ISSj) and see It uts 
t.r\ Sharpe IS A 270 289 290 (1893), 
Hen Chandra \ Kah Prosanna 30 C 
1033 (1903 ) 8 C U N I [non prodne 

tion of collection papers by tenants] See 
Burr Jones Ev.. 8 1" and cases there 
cited The evidence of course must be 
availatle there is no presumption if it is 
not svitbin the control of the party failing 
to produce it nor from the failure to call 
as a witness one whom the other party 
had the same opportnnitj of calling nor 
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case where a cypher hst sho^TO outside the Court by the Police to a witaya 
called to prove the handwriting on certain postcards, was not shown to him 
while he was giving evidence, it was held that counsel for the defence wis 
entitled to make the comment that this was because the witness had fsilel to 
recognize the writing of the cypher list (1) In a suit for accounts the noa 
production of the account boots by the party who has custody of them ins ifia 
the presumotion under section 114G that they have been withheld, Wuse 
if produced they would have been unfavourable’to his case (2) ITftere cerfiia 
material witnesses named in the first information and also m the endeace 
were available but not examined at the trial and the judge did not tell the 
jury that they could draw an inference unfavourable to the prosecution , aal 
m ^mmmg up the evidence the judge omitted to draw the attention of the 
jury to discrepancies in the evidence for the prosecution, held that such omissioa 
constituted a material misdirection to the jury (3) The non production of 
deeds or papers after notice, has, in general, only the effect of admitting the 
other patty to prove their contente by parol, and as against the party refusing 
to produce them, to raise a pnmd facte presumption that they have been prooerir 
stamped (4) Nevertheless such conduct is, in the absence of excuse, calciuated 
to produce a ver> prejudicial effect in the minds of the jury against the person 
having recourse to it, and if the production of his papers would estalki 
the guilt or iimocence of a person charged wth fraud or misconduct, the jurr 
will be amply justified in presuming him guilty from the unexplained fact of 
their non production Indeed, jurors wiU always do well to regard with suspicion 
the conduct of a party, who, havmg it in his power to produce cogent evidence 
in support of his cose, offers testimony of a weaker and less sati»iactor/ 
character ”(5) But it is not necessary that a Judge should direct a jury m 
so many words that the omission of the prosecution to call certain witnesses 
raised a presumption under this illustration that their evidence would hive 
been unfavourable to the Crown, if he has pointed eat that the jurv nugM 
properly draw any inference they pleas^ from such omission (6) It bw beea 
held that the rule under the Illustration apphes when a person who should 
have been called as a witness is employed as an advocate and o&rs no 
testimony (7) 

presumptions are necessarily made against persons who will not subject 
themselves to exanunation when a prtmd facte case is made against them. ^ 
when by their own evidence they might have answered it (8) Bicrythiag i* 


one whose Cesttmony would be scrapty 
cuinu1ati\e ih § 18 See 30 C L J 
417 (non producuon of accounts) and non 
citation t enkamrrta > f^mkataramma 24 
C W N 961 

(1) /It rila Lai Ila-ra \ Emperor 42 
C 9S7 (1915) 

(■’) Debendra fSera n Stnka t Naren 
dra Karatn Sinha 24 C. tV IfO 

(3) Tenarom ^fandul > King Emp 
25 C W N 142 

(4) 89 ante Crtsp \ Anderson \ 
Stark 35 and attested s 89 ante Fur 
ther a tarty refusing to prodoee i docu 
ment cannot generally afterward* me flie 
document as evidence a. 164 post 

(5) Taylor Ev S 117 

(61 Ton xdra Aofh Banerjrr * R 
(1908) 36 C "81 and see Dasaralh 

Vandal ^ R (1907) 34 C 325 and 
Ltbaran Chandra Roy y R (1907) IX C. 
W N 1085 

(7) ll'eston \ Peary Vchun Das 40 


C 898 (1913) „ 

(8) Nauab Sied v Ama ce Aez"'" ‘ 
W R. 149 151 (1873) In this case tK 
Privy Council observed — It n 
important to observe that the l.awih • 

IS a gentleman of ranlc went into 
witness box on this occas on and of 
offered himself for cross-exao oa 
fheir Lordships have often »id that 
would be very desirable if naliie g® 
men would do that more "£4°“ ,, 
because presumptions are necessarily ^ 
against them, if when parties ^ • . 

of Justice and facts are •>’ / 
knowledge of which must rest “ ij 
they will not present tbemseJF« , 
Court to State thar own Of 

knowledge of those facts ee 
cutar of Bombay High /1931) 

SMci, V shidift^ :s 0 „ 

which case also refers to the 
to how far ndierse inferenee can rri 
the place of positive proof 


s. 114.] 


PRESUMPTIONS 


783 


to te presumed against a party keeping his adversary out of possession of 
evidence and taking means to retain that evidence in his own custody (1) "Where 
a plamtill cited witncs'es, and when they appeared, declined to have them 
examined, it was held that the inference to be drawn from this conduct was that 
tho'e TiTtnesoes on examination and cross-examination would have deposed to a 
’ ‘ .• 1 » 'ant’s answer (2) Where a party 

the Court may presume that its 
*nvy Council have held that a 
htigant can refrain from producing documents which he considers irrelevant, 
and that if in that ease his oppement does not seek to obtain production and 
inspection, neither the opponent nor the Court at his suggestion is entitled 
to draw an) inference as to the charaetcr of the documents (f) In another 
case in the Pmj Council it was said that m Indian procedure a practice has 
grown up by which parties m possession of important documents he by, trusting 
to the doctrine of the onvs of proof, and accordmgU fail to furnish to the Court 
the best material for its decision, and that while this ma) be right m the case 
of third parties, it is on the suing parties to the suit an m%ersion of sound 
practice, and that the Pnv) Council feels free to conclude that if such documents 
had been confirmatorv of the view of the party holding them they would have 
been produced (S) Recently the Judicial Committee have held that no inference 
should be drawn against a party for not producing a matenal witness where 
the question of the absence of such witness was not raised at the trial (6) 

It has been held that m a Cnnunal trial there is no imsdirection m a Judge 
pomtmg out to the ]ur\ the contrast between the evidence for the prosecution, 
and the course followed by the prisoner (namely, a simple denial of the charge 
coi^led with a refusal to examine the witnesses in attendance), so lung as the 
Jud^ leaves it to the ]uiy to decide between the opposing statements, and to 
cremt whichever the) think most worthy of bebef (7) It has also been held 
.1. i._v 1 * .t j * <*1. «i 1 ^ ,« bearing 

not pro* 

■ • * that 

there is no corresponding duty on an accused person, who is at liberty to oSer 
evidence or not, as he thinks proper, and no corresponding mfetence unfavour- 
able to bim can be dranm because bo takes one course rather than another (8) 
But it has been held that there is a misdirection sufficient to justify setting aside 
the comiction when a Judge in his charge to the jury omits to mention the 
fact that all the onginal witnesses named in the first information have been 
abandoned by the prosecution and that two of them gave evidence for the 
defencc{9), and it has been held that the withholding of important wntnesses 


(1) ioonahRcrw\ Colaghery Boochtah 
2 Moo I A 113 123 (1838) la which 
cacc observations were also made on the 
appcilint not calling witnesses within his 
reach who were acquainted with the 
su Ject matter of the suit 

(2l Rajah J'.ilinoney t Ramanoograh 
Roi 7 W R 29 30 (1867) 

(3) Raghunalh \ Hah Lol I All L 
J 121 (1904) Moharont Beni \ Caber 
dhai, Ko.n 6 C W N 823 824 (1902) 

(4) Bilas Kunuar \ Deiraj Ranjtt 
Singh PC 37 A, 557 (1915), 42 I A, 
202 

(5) Uurn^ajoin Pilloi \ hfaniekotaseba 
Detika PC 40 M 402 (1917), Ram 
Singh \ Ifujl Tursa huntiar, 17 C. \\ 
\ insh (19121 Lai Run lar \ Chvanjt 


la/ 14 C W N, 2SS (1909), 37 I A.. 1. 

(6) Banuart Lai v Mohesh, 45 I C, 
284 s c 21 O C, 228 

(7) R V Seelanath ChotaJ, 2 W R, 
60 (1865) and see R v Madhub Chnnder, 
21 W R Cr 13 16 (1874) where upon 
another point Iitarkb> J also remarked 

It seems to me a most extraordinary 
doctrine that because an infamous charge 
ts made against a man it is useless to call 
him to deny it ' 

(8) In re Dtmnno Kan 8 C, 121 
(1831), Hurry Chum v R 10 CL. 140 
(1883) a c, 13 C L. R.. 358. 

(9) Dasarath \tandal v R^ C. 325; 
and see Fanmdra Saih Banerjet v R 
(1908). 36 CX. 335 
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intimately connected with the traasaction gives n-n, to the irresistible inferenc* 
that they would not have corroborated the prosecution (I) 

It must be borne m mind that the rule mentioned in this lUuslTatm (1 le 
most of the other rules of evidence contained in this \ct) applies equally to cnrai 
nal and ci\nl cases, nor does the case law in realit) tend to any other condu 
«ion The effect of this 'cction and of the preceding cases (cited in the b'* 
note) sihicli must be considered with reference to their own particular circura 
btance”, maj be aurnmansed and explained as follois's — It lies upon the prose 
cution affirmatucl) and with reasonable certainty to establish their case On'* 
of the duties of the prosecution in this rtganl is the production of all araibhle 

’ ’ 1 If the prosecution fail to completeb estabh h 

attcr inaj, without further action on his part 
^ e his acquittal (2) If the prosecution docs not 

discharge its duty of producing all its available c\ iiicnce it is no answer to sav 
that the accii'sed who has no huch dut} cast upon him might Lave produce 1 
that evidence (3) I»o inference tinfa\ourab1c to the nccascd can be drawn 
m suqh a ca'se against him I\'hcn, howesor, tlie prosecution has called all i*< 
available c\ndcncc and has made out a complete case against the accused anl 
that ca«c disclo«ts that there is cs idencc which could be produced by the neai^ed 
for tlie purpose of negatuing the charge against him, then under the provnoi 
of tlis section, if such c\ndcncc be not pr^uced, the Court maj presume thit 
it would if produced, he unfasourable to the accused who withholds it b w 
in fact only under these circumstances that the presumption protvrl^ commence* 
to operate The law upon this point has bocn well ciprcsseu b\ Shai^ C J 
in the CommonicMhh \ n’e'64tcf(i) in which case lie «iid — probabo 
' ’ • ** ' • criminate thcaceu«cd 

is to be considered though out 
jurden of proof lies on the aicosir 
to make out the whole ca«c b) aubstantist evidence But when prettr stringrn 
proof of circumstances is produced tending to support the charge 
apparent that the accused is so situated that he could offer evidence of ail * 
facts and circumstances as they existed and show, jf such was the truth 
the suspicious circumstances can bt accounts d for consistontlv with his innfi^i* 
and he fniLs to offer such proof, the natural conclusion is that the irooi iiF^ 
duced instead of rebutting veould tend to sustain the charge ,2 

be cautiouslj applied and onlj m casc<j where it is manifest that proou arc 
the power of the uecu»ed, not accessible to the prosecution ’ {’>) 

If, moreover, an accused or other person, not merely abstains from 
evidence but coronuts spoliation, that IS suppresses or destroys evidence 
be ought to produce or to which the other part) is entitled, the 
presumption will be draim against him So strong is the presumption ^ 
a evse that the ordinary presumption of innocence mav be overthrow 
presumption of guilt raised the general rule lieing “ Omnio pTasuvxnmur 


(1) Kxbaran Chandra Roy v /? (1907) 
11 C W N 108} 

(2) Hurry Cl urn y R 10 C 140 
where it was held that it was ent rely open 
to the defence to adduce no cMdencc at all 
Imt to rely upon the esidenee of the w-t 
nesses for the prosecul on as to which 
there was certa niy room for forming two 
opinions 

(J) <lec In re Dhu> no Ka’i R C. sufn 
at p 12a where it was po nte*l rnt that 
the mere fact of witnesses ten'* summoned 
for the defence was not "i sufTcient reason 
for rel evinc the prosecul on of the duty 


of calling them 3 ^ 

(4) S Cush 31C (Amer) 

)hserved upon in Lawson Pres 

(5) Srr M the ""’'f''?! 

umstantial Ev s 5 ^th T ^tere 

■apla Bed appearances of SWP ^ 

t .s said - the force of ^"'^y 

lanees is at gmented ^ he 

ittempts no esphnation of fsy* ^ » I< 
ns> rca-sonatl) l-e presumed 

,n! interested to eapla.n and /rr »> 

Vx I 3*6 
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spohaloretn ” whose conduct is attnbuted to a supposed tonsciousness that the 
truth would operate against him(l) ^Vhe^e a person is proved to have sup- 
pressed any species of evidence, or to have defaced or destroyed any written 
•instrument, a presumption will arise that, if the truth had appeared, it would 
have been against his interest, and that bis conduct is attnbutaole to his know 
ledge of tins circumstance (2) So applying the ma^im “ Omnia prcesumunlur 
contra spohatorem," the High Court held that, where a vessel was seized on 
suspicion of having a greater quantity of salt on board than was allowed by its 
permit, and immediately afterwards a number of men boarded the boat, and, 
mth the assistance of the a^ent of the owner, threw a considerable quantity 
of bait overboard, a presumption arose that there was an excess of salt on board 
at the time of the seizure beyond the amount allowed by the permit (3) And in 


service land, the plamtifl alleged that the land had been granted in free tnant 
bv a sanad, which he petitioned the Maml<t'd ' ’ ' * 

SLiid to the Collector , and, on a reference by 
found that " the Collector did de^t^ov the 

copj of a sanad such as the plaintiff petitioned the Mamhtdar to search for ” — 
It was held that it was not competent under such circumstances for the defendant 
to say that the document was not such a one as could legally be admitted m 
evidence, and that the case came withm the rule omnia prceiumuntitr contra 
spoliatorm (4) Where the Government failed to produce records which would 
have shown whether certain lands were found in the limits of a zeimndari, it 
was held that the presumption under this Illustration was raised (5) In a suit 
to recover the value of plundered property, where a question arose os to the 
amount of the property misappropriated, it was ruled taat, unless the defendant 
produced the property and showed it not to be of the value stated by plaintiff, 
the strongest presumption should be made against lum and the highest value 
assunied.(0) The maxim, however, onlv applies where a man by his own 
tortuous act withholds the evidence by which the nature of his case would be 
manifested (7) But m an action for goods sold against a defendant who has 
been guiltv of no fraud or improper conduct, in the absence of evidence of the 
quality of tlic goods which were delivered, the presumption is that such goods 
were of the cheapest description (8) 

Where a party objected to the admissibility of a docuraent which was after- 
wards withdrawn, and the Judge la summing up to the jury, said that the 


(1) Wills Circumstantial Ei s 7, 6th 
Ed 128, Lawson Pres Ev, 140, Tay- 
lor Ev, S 116, the rule is evidently bas^ 
on the principle that so one shall be allow- 
ed to take advantage of his own wroot;. 
see note at p 122, 3 Bom H C R. A 
C J (1886) "If’ says Lord Holt, 
‘ a man destroys a thing that is designed 
to be evidence against himself a small 
matter will supply il ’’ Anon, 1 Ld 
Raym , 731. but see U’xllia'nson v Rover 
Cicle Co. C A. Ir (1901). 2 Ir R., 
615 

(2) Fro’iijt llonnasji \ Cemmusioner 
of Customs, 7 Bom. H C. R , A C j , 
89, 92, 93 (1870) fer W eslropp C J. 
Citing Russell on Crimes m 217, 4th Ed, 
and many of the English decisions on the 
subject of this presumption And see 
Ardeshtr Dhanjibhai \ Colleetor of 
Surat, 3 Bom. H <L R-, A C J. 116, 120 

W, Ut 


(1866). Roscoe Cr Ev, 90 Of course 
the destruction or mutilation of a docu- 
tuent IS not spoliation wiUun the meaning 
of (he role tf caused by mere inadver- 
tence or mistake Lawson, Pres Ev, 15. 

(3) fniinji Hormasii v Cornmustoncr 
of Customs, 7 Bom H C R , A C. J , 89 
(1870) 

(4) ArJeshir Dhaniibhai > Collector 
of Surat 3 Bom H C R, A C J , 116 
(1866) 

(51 5'rt Raja /’Hrl/ioraratAy Atto Rout 
Bahadur v ^ecrefory of State, 38 hi , 620 
(1915) 

(6) Soondur \fonee s Bhoobun Mohun, 
ll \\ R. 536 (1869), see Armory v. 
Delamtne 1 Stmth L. C, 385 

(7) f iHsjofc » ColUctor of Bombay, 
26 B. 339. 3S1 (1901) 

(8) Ctunes \ Pcssey, 1 Camp., 8 
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intimately connected -with the transaction gives rise to the irresistible inference 
that they vould not have corroborated the prosecution (1) 

It must be borne in mind that the rule mentioned in th>s Illuslration (like 
most of the other rules of evidence contained in this 4ct) applies equally to cram 
nal and civil eases, nor does the case law m reality tend to any other conclu 
«ion The effect of this section and of the preceding cases (cited in the last 
note) which must be considered with reference to their own particular cucuia 
stances, maj be summarised and explained as follows — It lies upon the prose 
cution affirmativ elj and with reason ” ' ‘ i » ’ « . n 

of the duties of the prosecution m t 


acqliittal (2) If the jirosecution does not 
discharge its duty of producing all ita available evidence, it is no answer to say 
that the accused, who has no such duty cast upon him, might have produced 
that evidence (3) No inference imfavourable to the accused can be drawn 
in su^h a case against him When, however, the prosecution has called all its 
av ailable evidence, and has made out a complete case against the accused and 
that case discloses that there is evidence which could be produced by the accused 
for the purpose of negativing the charge against him, then under the provision 
of this section, if such evidence be not produced, the Court may presume that 
It would, if produced, bo unfavourable to the accused who withholds it It is 
in fact only under these circumstances that the presumption properly commMces 
to operate The law upon this point haa been well expressed b) Shaw C J 
m the Cowiwomcea/tA v Tre6ster(4) m which case he said — ‘ Where probably 
proof is brought of a state of facts tending to criminate the accused the abseme 
of evidence tending to a contrarv conclusion i? to be conMdered, though no 
alone entitled to much weight, because the burden of proof lies on the accuser 
to maVe out the whole case by substantive evidence But when pretty stnngen 
proof of circumstances is produced, tending to «upj)ort the charge j .. 
apparent that the accused is so situated that he could offer evidence . 

facts and circumstances as they existed, and show, if such was the truth 
the suspicious circumstance^ can be accounted for consistenth with his 
and he fails to offer such proof, the natural conclusion is that , to 

duced instead of rebutting would tend to sustain the charge But this i 
be cautiously appbed, and only in cases where it is manifest that proois are 
the power of the accused, not accessible to the prosecution "(5) 

If, moreover, an accused or other petaon, not merely abstains from 
evidence but commits spoliation, that is, suppie'ises or destroys 
he ought to produce, or to which the other party’ is entitled, the s r ^ 
presumption will be drawn against him So strong is the presumption ^ 
a case that the ordinary presnmption of innocence may be ovetthroOT 
presumption of guilt raised the general rule being “ Omnia preesumun 


(1) Nibaran Chandra Roy v R (1907) 
11 C W N 108S 

(2) Hurry Churn ^ J? 10 C 140 
where it was held that it was entirdr open 
to the defence to adduce no eridence at all 
hut to rely upon, the evidence of the wit 
nesses for the prosecution as to which 
there was certainly room for forming two 
opinions 

(3) See In re Dhunno Ka^t 8 C supra 
at p 12 j where it was pointed out that 
the mere fact of witnesses being snoimoned 
for the defence was not a sufficient reason 
for relieving the prosecution of the duty 


calling them , .pj 

4) S Cush 316 (Amer) 

:rved upon m Lawson Pres 

5) Sre to the same eff«t jjp 

stantial Ev s 5 6th 

amed appearances ol sUsp 
: said the force of ” ,,, party 

«s IS augmented wh^e'<^ the 
mpts no explanation of ««« 

reasonabb le Bert 

interested to expUm 
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spohatorem ’ »Those conduct is attributed to a supposed consciousness that tha 
truth \TOnld operate against lunL(l) Where a person is proved to have sup- 
pressed any species of evidence, or to ita\e defaced or destroyed any written 
•instrument, a pr&suraption will arise that, if the truth had appeared, it would 
’ ’ ' ’ ' conduct 13 attributaole to his know 

15 the ma^ira “ Omnia prcesiimuniur 
^ ^ that, where a vessel was seized on 

suspicion of having a greater quantity of salt on board than was allowed by its 
permit, and immediately afterwards a number of men boarded the boat, and, 
\nth the assistance of the agent of the owner, thiew a considerable quantity 
of salt overboard, a presumption arose that there was an excess of salt on board 
at the time of the scirure beyond the amount allowed by the permit (3) And m 

preventing the 
e being whether 

^ , or Government 

service land, the plaintiff alleged that the Imd had been granted in free mam 
li\ a sanad, which he petitioned the Mamliftl ' ' 
send to the Collector , and, on a rcfccence by 
found that “ the Collector did destroy the 

cop) of a sanad such as the plaintiff petitioned the Manxla^dar to search for ” — 
It was held tha*' it was not competent under such circumstances for the defendant 
to sai that the document was not such a one as could legally be admitted in 
evidence, and that the case came within the rule omnio pressumuntur contra 
spohatorem H) Where the Government failed to produce records which would 
have shown whether certain lands were found in the limits of a zamindan, it 
was held that the presumption under this Illustration was rai5e(L(5) In a suit 
to recover the value of plundered property, where a question arose as to the 
ainnunt of the property misappropnateu, it was ruled that, unless the defendant 
produced the property and showed it not to be of the value stated by plaintiff, 
the strongest presumption should be made against lum and the highest value 
assumed.(6) The maxim, however, onlv applies where a man by his own 
tortuoub act withholds the evidence by which the nature of his case would be 
mamiested (7) But m an action for goods sold against a defendant who has 
been gmltv of no fraud or improper conduct, in the absence of evidence of the 
quality of the goods which were delivered, the presumption is that such goods 
were of the cheapest description (8) 

Where a party objected to the admissibility of a document which was after- 
wards withdrawn, and, the Judge m summing up to the jury, said that the 


(1) Wills Circumstantial tv s 7 6th 

Ed 128 Lawsan Pres Ev, 140 Tay 
lor £v S 116, the rule is evidently based 
on the principle that no one shall be allow- 
ed to take advantage ol his own wroog, 
see note at p 122, 3 Bom H C R , A 
C J (1886) ‘ If Ea}s Lord Holt 

' a man destroys a thing that is designed 
to be evidence against himself, a small 
matter will supply it ’ Anon 1 Ld 
Raym 731 but see ll'tlliamson v Roier 
Cycle Co C A . If (1901), 2 Ir R. 
61S 

(2) Framjt Ilormosji \ Coiiimisstoner 
of Customs, 7 Bom. II C R , A C J , 
89 92 93 (1870) per W estropp, C J. 
citing Russell on Crimes iii 217, 4th Ed 
and many of the English decisions on the 
subject of this presumption And see 
Ardeshtr Dhanjibhai v CoUeelor of 
Surat. 3 Bom. H C R.. A C J , 116, 120 

VV, LI 


(1866) Roscoe, Cr Ev, 90 Of course 
the destruction or mutilation of a docu- 
ment IS not spoliation withu the meaning 
of the rule if caused by mere inadver* 
tence or mistake Lawson Pres Ev , 15 

(3) rramji Hormasjt v Commissioner 
of Customs, 7 Rom H C R , A C, J , 89 
(1870) 

(4) Ardeshir Z7Aoii;i&/iai v CoUeelor 
of Sural 3 Bom H C R, A C J, 116 
(1866) 

(5) Ra/a Purthasaratliy Appa Row 
Bahadur v Secretary of Slate, 38 M , 620 
(1915) 

(6) ^ooifdur Monee v Bhoobun ilohun, 
n W R.. S36 (1869). see Armory v. 
Delamtrte 1 Smith L. C, 335 

(7) I'tnayak \ Collector of Bombay, 
26 B. 339. 351 (1901) 

(S) dunes \ Pessey, 1 Camp, 8 
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document was in Court, and ouglit have been produced but for the party s 
objection, and that the jury were at liberty to draw an inference from euci 
objection and non production, ik was held that there was no misdirection (1) 
But where a document la privileged, no adverse inference can be drawn from* 
its non production (2) 

The presumption ansmg from the non production of evidence within the 
power of the party does not relieve the opposite party altogether from the 
burden of proving hia casefS) , and though the fact of spoliation standing alone 
maj defeat, it cannot of itself sustain, a claim (4) Lastly, the presumption is 
to be made after regard has been had to the common course of natural events 
human conduct and public and pnvate business m their relation to the facts 
of the particular case (5) 

The Court may presume that if a man refuses to answer a question wh ch 
he IS not compelled to answer by law(6) the answer if given would he uniavour 
able to him So while the Cmninal Proc ^ ‘ 

to examine the accused, and the latter doe 
ment by refusing to answer or by givmg fa 
draw such inference from such refusal or 

in the case of the subject matter of section 148, post the Court may, d d see| 
fit draw from the witness s refusal to answer, the inference that the answer if 
given would be unfav ourable 

The Court may presume that ’ ’ ” o 

the hands of the obligor, the obh ® 

usuallv vigilant m guarding tbcir 

’ is a prttna/ccte presume 

ayment of iaoney» or tbs 
or a promissory note u 
0 ha^ been dily pwd or 


(1) SuUM V Devmport 27 L J C 
P 54 The case is like the ord nary 
one where there is a witness in Court 
who could g ve an account of someth ng 
which would affect the case of one party 
and who is not called and in such case 
the jury may assume that bis evidence 
would not have been favourable to that 
party ih per Crowder J {tee Taylor 
£v § 117) Sed gu as to the correct 
cess of this decisioa for a person should 
not suffer by tak ng obiection on wbicb 
he has a right to succeed Though it is 
to be observed that in this case there ap 
pears to have been no adjud cation upon 
the quest on of the admiss bility of the 
document wb ch on objection was vnih~ 
drawn stiU this snakes no difference. 
For there is as much or as I ttle reason 
for drawing an inference aga nst the party 
object og to the admissibility of the docn 
ment as against the party withdrawing the 
document on such objection 

(2) Il'eston v Peary Mohun Daf 40 
C. 898 (1913) 

(3) Lawson Ev 137 

(4) lb 152 Centper v Cowper 2 P 
Wms 74t*re "gji ern v Melhursh Amb 
24n 

" Collector of Bombay 

, ^navab 1 kwhere it was held that 


presumpt on . 

($) See ss 121—129 pett A « 

IS not excused from answer Rg 
ground that the ansver will ' 

132 post as to criminal ag ^ 

s 130 post Persons are not w»P^« 
to answer interrogations regariJio? ^ 

ta B matters under the prosis ons o . 

K.,VH.M822 
But see Lawson Pres Lv 140 i-“ 
the rule is sUted to be that «« 
son of a party to an action t® 
facts or to produce ewdMce *“ 
tioa of or to contradict adverse 
raises a presumpt on aga nst o « 

OTkiO the ev.dence .. 
b s power or is pr v icfca ' 

V L<Oid 10 H L Cas. 589 

(7) Cr Pr Code s 342 v alsc & 

161 175 nf th s rule 

(8) See for an appi on of t 

Abdul KarMti v Mouji g u 

(1876) Sheannon v P'« « "5 

R 619 (1870) and «ase 

(9) See Bhog Hong)t<»'S . j/juJ 

CkX 29 c"334 

V »h May 12 Bor ^ ^ that tie 
I C 650 H the drawee a«*se* 
maker came into possession ct 
unUwfulb the onus is on n ra 
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that the goods ordered ha\ e been ddivcred Sinularly a receipt for the last 
year s or quarter s rent is e\ndence of all the rent previously accrued having 
been paid (I) The plaintiff in a suit on a bond for money, with a view to anti 
cipato the possible production of the bond by the defendant and the presump 
tion of payment that might otherwise be drawn from its bemg in the posses 
Sion of the obligor accounted for not producing it b> alleging that the defendant 
bad stolen it The defendant admitted the execution of the bond but alleged 
that he had paid it Held that the defendant was bound to begin and prove 
payment either by the production of the bond or other evidence or by both (2) 

In the case cited in the Privy Council whcA. in a suit for a sum due on a 
mortgage bond the plaintiff had alleged that the original was lost and Lad ten 
dered a copj and tlie defendant had admitted the execution but had pleaded 
that the bond had Ken discharged and had produced the original which purpor 
ted to bear an endorsement by the mortgagee s agent it was held that under this 
section the onus of proving that - p i <t 

A plaintiff sued for confirmation 

which had been mortgaged to hi i ' 

of the deed was an absolute sale but an ekrar was executed at the same time 
as the mortgage which resera ed the equity of redemption to the mortgagor, 

This eJrar was made oaer to the defendant tlie mortgagor Plamtiff s allegation 
wao that the clTarnamah aaas returned to lum by the mortgagor who thus 
surrendered the ecj^uit) of redemption Defendant alleged that the ekrar had 
been lo&t and had somehow found its avay to the plaintiff Held that the 
presumption of law was in faaour o! the plaintiff who bad possession of the 
elrar and that the oi us of proving its loss lay upon the defendant (4) On th'> 
other remains in force from the fact 

that t int remain m the hands of the 

grante ^ tong one, it may of course be 

that the circumstances of the case rebut it (C) Consent raises a presumption consent 
in favour of the vabdit? of a transaction But the presumption is rebuttable (7) 

It IS a very general presumption that things once proved to have existed Conilnu 
m a particular state arc to be understood as continuing m that state until the 
contrarj is established by evidence either direct or circumstantial. (8) Thus 
where possession the authority of an agent, the holding of an office adultery, 
insamty a debt or obhgation or the like, have been shown their contmuance 
will be I resumed (9) The subject has been already dealt avith in the notes to 
Illustration (d) to which the reader is referred Common applications of this 
presumption are the rules touching the continuance of life enacted in sections 
107 and 108 ante and of certain judicial relations such as partnership, tenancy 
and agency enacted in section 109 ante Connected with the subject of conti 
nuance of life is the question of the prciumption of survivorship in common 
disaster Allusion is here made to those cases where several persons, generally 
of the same famiU liaa e perished by a common calamity such as shipwreck 


(U Tajlor E\ I 78 and cases there 
cited 

(21 Cl tnt Kuar v Udat Ran 6 A 73 
(1883) 

(3) Milan ad M hd, Masai hlai v 
Mand r Das P C 34 A 511 (1912) per 
Ameer All J 

(4 Ran Coo ar \ Rom Sahoic 11 
W R 151 (1868) 

(5) Chockal ngam P lla v \laiand 
Cheliar 19 M 485 496 (1896) 

(61 Bhog Hongkong \ Ramanolhen 
Chell) 29 C. 334 (196-*) s c L R 29 
1 A 43 4 Pom L R 3“S 


(7) Ramesh Chandra Chakrabati v 
S<sst Bhusan Upadhay '*3 C W N 1025 
sc 30 C L. J 56 

(8) Best Ev S 405 Taylor Et S! 
196—203 That is continuing forward 
If possession in one year be found there 
IS no presumption ns to possession in 
prcsions year see 50 I C 196 

(9) Ib see D p Singh \ G raud Singh 
1 All L J (1903) nhere a mortgage 
bav ng been adm tted by the defendants 
the oniir was held to lie on them to show 
that It bad ceased to exut. 
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lu addition to the following notes reference should he made to 
tho'^} cited m Commentarj to ss 101 — 104, ante It is a doctrine of 
Hindu law in the case of adoption that “ permission is to be presumed 
in the absence of prohibition “ This maxim, however, relates to the 
'person who gl^es and not to the person who receives a child in adoption (1) 
Adoption being a proper act, it will be presumed that when the majority 
give their consent such assent was gi\en on bond fide grounds (2) After 
a long lapse of time and when there is satisfactory evidence of the recognition 
of an adoption for a senes of years, the presumption is that everything 
necessary to render the adoption v^id has been performed So in a case to set 
aside an adoption on the ground that the cctemomea had not been performed 
' ’ e adoption had been con- 

party adopted had been 
a, of the propertv in dis- 
rmal proof of the perfor 
oved, on the part of the 

plaintiff, that the ceremonies had not been performed (3) A Hindu testator by 
his will gave authonty to his widow, with the consent of his mother, to adopt 
a son, m pursuance of which a son was adopted and the other provisions of the 
wiU acquiesced m by the family for twenty seven years, when a suit was brought 
by one of the te«tatot’s heirs, claiming the estate then in possession of the 
’ ' ’ ’ * ' ” t, although 

»t from the 
allowance 
•ntertained 

and that the ca«e was analogous to that m which the legitimacy of a person m 
possession had been acquiesced in (or a considerable time, and afterwards 
impeached by a party, who had a right to question the legitimacv where the 
defendant in order to ’ ' ' ‘ ' ’ urn 

ant every presumption by 

members of his famtl} an 

' ’ ’ iliditv of his 

own family 
Council that 
of time had 
sumption of 
. , establish an 

initial probability that the adoption was likely to have been made and that the 
conduct of the parties cognizant of the facts had at least been consistent with 
such a hypothesis (6) And in a case where there was no direct evidence of 
much value, hut it was found that the alleged adopted son had succeeded to 
the inheritance and enjoyed it without opposition and that documents bad 
been framed on the basis of his adoption, it was held by the Privy Council that 
the adoption could be presumed to be valid (6) Where an adoption has been 
acquiesced in for many }ears, the consent of some person competent to give 
away the adopted son should be presumed (7) In a smt for a declaration that 
an adoption long acted upon is fraudulent, the onus is on the plaintiff to establish 


(1) Tonni Charon v Sareda Suniari, 
3 B L. R.. A- C. J 145 (1869) 

(2) yentala Kruhnamma v jtnnafur 
tiamma, 23 M, 486 (1899) 

(3) Saboo Detta v Nahogun ^[atlt 2 
BLR. App, 51 (1869). and tte Nilta 
nand Chose v /Tru/ina Dial, 7 B L R. 
1. 5 (1871) 

(4) Raiendro Nath v Jegendro \atk 
14 Mecp I A. 67 (1871), See Maynes 
Hindu Law, J 148. West i. Buhler, 3rd 


Cd 1907 

(5) Harshonkar Patrlab Singh v LaJ 
Raghuraj Stngh, P C. (1907) 29 A. 519 
34 I A 125 

(6) Rag \arniri ^ Hiissl Copal Drti 
P C (1909) 36 C 780 For cases of 
-»d plion see Dtjiakar Rao \ Cl atidanlal 
lao P C 44 C ’01 (19r> Sonisunda 
ram \ Vailhilinga 40 M, 846 (1917) 

(71 iaendra Si ajt \ Canesh Eshtanl, 
7 Bom H C. R (App ) j3 (1863) 


Hindu Law 
Adoption 
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earthquake conflagration, railway accident, or battle, and where the pnontr 
in point of time of the death of one over the rest exercises an influence ca tlj 
rights of third parties The civtl law recognised certain arhitrar) rules or pre 
sumptions for detcrrammg the relatise times of death of two or more persons 
who jierished in the same catastrophe These rules were based on the a|e 
sex, or state of health of the parties So a child under the age of puberty to 
presumed to have died before its parent but if abo\e that age the rale to 

reversed The'ie fixed presumptions, however, never prevailed in the Common 

Law and the Courts rejecting this conjectural mode of ascertainmg the trutli 
have laid down the rule that the case must be determined upon tts oicn pecuhr 
facts and circwnstances whenever the evidence is sufficient to support afiaiim; 

such cv idence the questioa of such 
, and m such cases the gue't ob i' 
the same moment In other irords 
the fact of survnvomhip, like every other fact must be proved bj the partr 
ascertaining it (I ) Thus m a recent English case where the bodies of a 
and wife were found tied together, the Court gave leave to sweat the 
the wife on or since the day when she was last seen alive and dedarea tM 
there was no reason to believe that her husband had survived her (2) 
Aithougli this rule as to the presumption of continuance of the 
state of things has been long sanctioned, it is stated m ver> general 
must have a reasonable interpretation It I*! always disputable 
eoinctimes entitled to considerable weight, it is frequently liable toberebu 
b) verj slight circumstances The rule has been held to apply 


Hindu 

Law 


Hindu 

Law 

Acquisitions 
by widow 


tion of the presumption has been taken bv the framers of this Act m m 
107 — 109, ante , 

If Hindu families migrate from one part of the country to ^ 

presumption la that they carry with them the laws and customs a? to 
prevailmg m the province from which they came (4) 

The acquirer of property presumably intends to retain 
and in the case of a Hindu widow the presumption is none the less so 
fund with which the property is acquired is one which, though 
her husband s property, was at her absolute disposal Inasmuch 
absolute power of disposition over the income derived from the 
IS now fully recognised, she will be presumed, m the absence ol an 
of her intention to the contrary, to retain the same control over the 
of such income (6) 

And where a Hindu widow spends the income which is her a 
perty in the erection of buildings on lands belongmg to the {5/ 

presumed that she intended such buildings to be an accretion to t e 


\ 


(1) V ante pp 160—161 Best Ev 
410 Taylor Ev 19 202 203 Vnderwod 
V Wing 19 Beav, 459 4 DcG M & G 
633 Wing V Angrave 8 H L Cas l83 
The strength and health etc of a party 
may be properly considered as a cirewn 
stance but standing alone it is sufficient 
to shift the burden of proof Wharton 
Ev 99 1280—1282 

(2) In the goods of Good (1908) 
Times L R. V 24 p 492 following Jn 
Ibe gevds of Bemjon (1901) P 141 id 
whici c^se n husbnnd and w fe perished 


ta a massacre «" 

(3) Burr Jones Ev 9 52 ^ j^ns 

99 1284—1296 (on ,5 J) 

constancy and uniforniity) 

1274—1283 

(4) Farbati Kumari \ 

ier 29 C 433 (1902) -5 31 ^ ' 

(5) Akkanfta v Ven)>aia 

Ra, ah Venhata 
Rao V Rajoli Surinam Kr"”' 

Kent 31 M 321 
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In to the WWmsr not»v wftRncv 'hoiU Iv inAiU' to IlinJu Law 

t’xv*' m Co \nintii\ to v> 101 — UM n»V It j< tUvtniu' of 

HxrA 1 Uw in tW * w ol ail'^y-tioi tliat pirmi-caon to K' pn'mnoA 
m t\' alwiuv of j'TV'^ilntioi ’ ThiN nivtim how>fT nht<> to tho 
who ci\>' aivl not to tho jx'r^on \r*'o n<xn-o> i chiH tn nvbptioi (1) 

Vi^'ption Kin’ x piojvr act it will l>e ji’t'^inyxl that whon thonijonti 
civo ihcir f\''n'xnt 'uh a^nt w-*is snavn on foM 5 T^f tmonuK (^) \ftor 
a 1 M zla]Yx' of time* xnd whtn thfTv' »' 'dti'facton oMilincwcf tho TOiV^iUon 
of in iif'p'ion *or 1 'ono' of \mtx tlio piw. iniption is thit f\tr\thin’ 
res-VsNiTT to re’'iffr tho iJopMon Willi his Km pitfon lexl inioi«i to ‘‘it 
1^^.l3o an aisp'ion on tho cronni thit tho fonnionio* hii rot Ivon urfonnsii 
when' there was- <itisfietOT\ endmev showintj thit the idspMc'n hii Iven ex' i* 
tint oosJr n.'vvmvvl for i series of neirs in 1 th it the jvirtv lioptoii hi f Kx'n 
in posv^on eit'-er in person vsr ihtowih his c'l'irhin of the prv'^vni in ili-s- 
j ’e * f’i tha* the CV'' irt i iiijht \r< 11 ii jvns.^ tnth fomiil jMvvf of the jx rf ir- 
Hirer of the cen"'io''’es unleis- it wen iistinttlv pnweil on the pin of the 
^xiis*ii^ that the cxrei lO’-U' hii mt heen piriomieil (It V llniihi tes' nor b\ 
h ' wnll ciTe i«l^ontv to his mlow with the conv nt of his nothir to nKpt 
a son, lip *s-inix' of whuh i M\n ins- liipuxl iri the other pnwisions of tin 
will a(xjuv'-<.xxl in M the fmiilr f w twintts-^-xen leirs. whin i siiit wis biw j,ht 
hv one of tie te titors heirs ilmin^ the f'tite tlun in ]xisss'ni of the 
ai'p'eilxo’i vsntheem nl that t^e ii*nti>i wis m ihi //r’f tint, ilthoii^h 
the»lefe"iiat wsilx'iuif to pnwe his title as liopsi son vs i fut \M fron the 
Ice'S penvl iunns whtih K' hii Kxa trcxncxl is lisptol sin Hin ill w\incv 
for the ihvntv' of eniVnoe to pnwe « i h liit wi> toW fiwanl 1' i ittit unM 
asi t''i* t’'<‘ CIV wvs mil 'SO is to thit in which il < lesilimei of i ix n-on in 
^x>ae^Kvi hid Ivc'i isqiiii'Xsl m for i cs'nsjKnble tiiw ml ulirwinls 
i~piaeheil b\ a ivinr who 1 1 1 i nsht to qiusim the hcituiiui wl in ihi 
I’etecdaiit m onler to Oefi " 1 ht' <'iN« is ill iwisl to invoke isui't theilvini 
an* e\e*i pnps nip’ivi whuh iiws fn'ii lois nsx'snition of hi' It citi ni i bv 
r-e ilvTs of hi' fii ill 11 d tint the i iv of i Umlw Ions nivsni'Cvi as in 
idop’eil <on m^x! ein n i 'tnms* r pn mnj tuni in fiwnir of the \ili hti of hii 
iih'P'ion inniis fni i the fx\ 1 ^^b»ht^ of the I xss of hi-s ris'-ts in hn own fit iilv 
bi Kirs il'pteil in mother fit nil (-11 It wis lull b\ thernw tVir ilthit 
in the ibsiv of pnnf of i mb I 1 1'p‘ioi (whi h pnxif the bps of tii i< hi 1 
r ide ir ^x'SS'ihlel it 'KSsitwinKw oi the ipp^l'int Ktc»n' mv presiiw^uoi of 
t^e f Inlrv^t of the ix'” iiti ms of s ih id'n’i 'i w is just tied toe’ilhsh in 
i! mil ^ j\'hab htr thit tl e 1 1 '^’lo i w is bVeli to b»\c Ken mi le in 1 tint the 
co'idi i’ of the iMTties ix'sni-mt of th« facts hi \ tt Kvst Kxn iv m tint with 
<'jeh 1 hi'pothe«is01 \ni in i cw when then> wis no dinxt iMlenx' of 
iniioh vabe but it wi< fo id t''it t'e illenxl id'jtcxl eii hil <uxxxxlevi to 
t'e inhertmee md en]ov<sl it withoit oppo'itioi and that dxuinents hal 
Kvn fru eil on the Kasis of hia a 1 'j non it waa Kl 1 1 \ the I'ri' i t oi nal that 
the id'jMon conH Iv pn luiesl to Iv lahdto) Where an il'}M'i his I'een 
aeqiie'Cml m f'r i in i^ars t'e cxmsnt of s> ip jxi'X'n iv i}vTi it to s,iie 
awxT tie ids}tfsl sin shoiiH Iv pnsuiKxl jT) Inas^u f 'r i ibxl iriti m thit 
an adoption lore if'e\iu\xi Us fni lulmt tleo*iM«i»o\tK pUm’iiTt 'estilhsh 
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eardK^uake i n nfln .^trnn rail’vaT- accuknt or bar" e aail whirr* tae prorr* 
m p >mt of time of tiit death of one over tiiL rpsC eSLrc-ses an influence on the 
n-.ht3 of third pamea The ci*t1 Ltt' recocnised cp’^tam arfaitrar* mle-" or pre- 
sumptions for iletenninms the reLitire tunen ai hath of rvo or more persons 
who perslierl in the same catastrophe The''e riles were Basi"! on the aL** 
ses. or state if health of the parses S i a child under the ac® of puher”wns 
prc^uniL I to hare dieil before its parent hut if afaorr* taac a^“ the rtle was 
lere’^erL Hie e fixed presumptions hnwerer nere** prevailetl m. the Common 
La V and thi Courts teji ctULr thm con]<*eniml mo le if ascemmimr the tmth. 
ha~B Uid down the rale that taeTase must be le<-»*anine I uvnn tls o»m pe^dicfr 
f ic*s an I ai-ciimstcrncos whenever the evulence is siifficic nt t » mppnr^ a fimhnir 
of s irr^nrshin but in the ah'enre of onv' such ewdince tat qupsTon of such. 
snmvirship is remrded as unascemmafah, and in snch ca.es tae qur^on is 
dL^etaimed a'- if the death of all ocemr***! at tac ■same moment Tn orherwnm— 
tht fait of snm’*or3hip BLe ever-- othe- must be pmvwl hw tiu parv- 

o-cp’Xaimmi it (I) Thus in a re^'ent Ennhsh ease when* tne bo Hes of a husband 
and wifi. were favmd re I to ‘‘•'her the Cqut" na-’p h ave to swear the death on 
th wih. on or ainte the dav when she was last seen ah"e amt tlc'Jaie'l t^mt 
tiiere was a rea-'an to heDt ve taat her husband ban siin.’-wt hB’’(3 

A*thoii_U t.iis niL. os to the pmumutiun ot confumanr** if the esrsnne 
atate of thuLTs has be«a biu aamnone'L ir is state I m ver j*aeml terms and 
mns- have a reasonable mterprot-itmn. is alwavs dbuntable and while 
iomBtiniL enrr ed to ccmsuleiaole w p_ bt it is freonent^'" hahie to be tDon.ra*d. 
b rerv ahtiic jcumstances The role has bp^a held to an^w tn soiao ca. 
whLm hnuusl afr*** a hiniro'i cme tae pic'Tiinpton could ha’'p Iif'e we_j.r 
Perhaps the aief value of cae prcmnmtion. is to letsnime m tne cases to waich. 
It annlies on waom. ^iiall rest tae buruta of prooffS^ andthisvujrroitheSmc 
run of the pre muDrin has be-a riLcn bv cae fnmeis of this Icrm aep**ons 
pr— 10*' ante 

Hindu L Endu famike nunmre from, one par- it tae t. imr^ to anoth^ rte 

Law presumprun is toac taev cae* wira thtm cue laws ami iristDins as to 

prevailmc m tae pmvuic-* from, waica taev »aime ( t 
ptnrin The acquire’' of pronerw- presmnablv intends to retain uumimun orp*" ir 

and in the ca.e of a Elnda W’daw the presurnDt-on is none tae Ii'-a ao when tae 
fund with which the prope’^v- is acquired is one wmiiu Caonch denvp'f faun 
he- hnsuand s prope-*-~ was at he- absolute disaosaL Cnmnuch as tne widow j 
absolute power of dismwon over tne income dejr-T*d frmn the ’.vuiuw a eacar 
a w fntl v ny-Jimised ane will he otcsumeiL m tie au-^nc" of an inditnnozi- 
t her inrenron to the contra’^ to retain tae aomt courraL ovp*- tht. mvp**-menr 
of such meume (51 

And where a Elndn w’dow «pe'ids toe incame whico. is he- ah olnte pro- 
per" in the e-rmon of budumos on be^omnn- to the estatv ir will be 
gicv-nmeita.it »iie mt«inued snea buihlmis to bp an aLcre*~on to the e tnte fli 


l. iiTj rp IbO— 161. Best C 
* Q Tarlor E •* 32. 3 Cnaer^oa 
T II I? Qesv as? » EeC IL * G.. 
6 3 n Bf r 9 £ E. » 182 

Tie atre as - h anu health esc, oi a tju ' " 
aia be pruper**- caanur’^ as * crcim 
ifsBc- b- stambasT alcm- t is 
•Tj .shift the b ai up ot irreci Wianet. 
•5 1290—1222. 

la the '—'Oils oi CinRt ( **0^ 

"Iffits L. 3_ e i, p 4'’2, tPlI o w uiy Z>I 
f/ e 3emi nt { mil P lat IB 
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In addition to the following notes reference should be nude to 
tho«e cited m Commentary to ss 101 — 101, ante It is i doctrine of 
Hindu law m the c%se of adoption that “ permission is to be presumed 
m the absence of prohibition ’ This ma^im, honever, relates to the 
jienon who gi\cs and not to the person irho receives a child in adoption (1) 
adoption being a proper act it will be presumed that when the majority 
giie their consent such assent was given on bond Jide grounds (2) After 
a long lapse of time and when there is satisfactory evidence of the recognition 
of an adoption for a senes of years, the presumption is that everything 
necessarv to render the adoption valid has been performed So in a case to set 
aside an adoption on the ground that the ceremonies had not been performed 
where there was satisfactory evidence showing that the adoption bad been con- 
tinuously recogmsed for a senes of years and that the party adopted had been 
in possession either in person or through Ins guardian, of the propertv in dis 
putc, Jeld that the Court might well dispease with formal proof of the perfor 
mance of the ceiemomes, unless it were distinctlv proved, on the part of the 
plaintiff, that the ceremomes had not been perform^ (3) A Hindu testator by 
ms will gav e authonty to his widow, with the consent of his mother, to adopt 
a son, m pursuance of which a son was adopted, and the other provisions of the 
will acquiesced m by the family for twenty seven years, when a suit was brought 
by one of the testator’s heirs, claiming the estate then m possession of the 


and that the case was analogous to that m which the legitimacy of a person in 
possession had been acquiesced m for a considerable time, and afterwards 
impeached by a party, who Lad a right to question the legitimacy, where the 


made impossible) i i . « 

the fulfilment of t 
initial probability 

conduct of the parties cognizant of the facts had at least been consistent inth 
such a hypothesis f5) And m a case where there was no direct evidence of 
much value, but it was found that the alleged adopted son had succeeded to 
the inhentance and enjoyed it without opposition, and that documents had 

Privy Council that 
adoption has been 
competent to give 

^ • r a declaration that 

an adoption long acted upon is fraudulent, the onus is on the plaintiff to establish 


(1) Tanni Charan v Saroda Sundart, 
3 B L R., A C J, 145 (1869) 

(2) Venkata Krishnamma v Annafmr 
namma. 23 M. 486 (1899) 

(3) Sabaa Peua v Nahagun l/oift 2 
BLR, App , SI (1869), and see f/iHa 
Hand Chose v Krishna Dial 7 B L R 
1. 5 (1871) 

(4) Rajendro Nath v jogendro Nath 
14 Moo I A 67 (1871) See Maynes 
Hindu Law S 148, W’est i Bubler 3rd 


Ed 1907 

(5) Harshenkar Pairtab 5'in^/i v Lai 
Raghttrai Stngh. P C (1907), 29 A.. 519, 
34 I A 125 

(6) Rai' \arnii \ \fiisst Copal Devt 
P C (1909) 36 C 780 For cases of 
adoption see Dreakar Rao \ Chandanlal 
Rao P C 44 C. 201 (1917), Somsundo 
ram v Vailhihnga 40 M, 846 (1917) 

(71 Anandraz Sitaji \ Ganesh Eslianl, 
7 Bom H C. R (App) 33 (1863) 
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earthquake conflagration railway accident or battle and where the prioritj' 
jn point of time of tlie death of one over the rest exercises an influence on the 
nghts of tliird patties The cml law recognised certain arbitrar} rules or pre 
sumptions for determining the relative tunes of death of two or more persons 
who iienshed in the same catastrophe These rules were based on the age 
sex or state of health of the parties So a child under the age of puhertj was 
presumed to have died before its parent but if above that age the rule was 
rc\ersed These fixed presumptions however never prevailed in the Common 
Law and the Courts rejecting this conjectural mode of ascertaining the truth 
have laid down the rule that tltc case must be determined upon its oun peculiar 
facts and circumstances whenever the evidence is sufEcient to support a findmg 
of survavorship but in the absence of any such evidence the question of such 
sumvorship is regarded as unascertainable and in such cases tlie question is 
determined as if the death of all occurred at the same moment In other words 
the fact of survivorship like every other fact must he proved by the party 
ascertaining it (1) Thus in a recent English case where tht bodies of a husband 
and wife were found tied together the Court gave leave to swear the death of 
the wife on or since the day when she was last seen alive and declared that 
there was no reason to bebevc that her husband liad survived her (2) 

Although this rule as to the presumption of continuance of the existing 
state of things has been long sanctioned it is stated m very general terms and 
must have a reasonable interpretation It is always disputable, and while 
sometimes entitled to considerable weight it is frequently liable to be rebutted 


107 — 100 ante 

Hindu If Hindu famihea mtgrate from one part of the country to another the 

Law presumption is that they carry VTith them the laws and customs as to succession 

prevailing in the province from which they came (4) 

Hindu The acqiurer of property presumably intends to retain dominion over it, 

Ac^lsUlong ^ ^ Hindu widow the presumption is none the less so when the 

by^dovv ^ which the property is acquired is one which, though dern ed from 

her husband s property was at her absolute disposal Inasmuch as the widow s 
absolute power of disposition over the income derived from the widow s estate 
IS now fully recognised she will be presumed in the absence of an indication 
oi her intention to the contrary to retain the same control over the investment 
of such mcomc (6) 

And where a Hindu widow spends the income which 13 her absolute pro 
petty in the erection of buildings on lands belonging to the estate it will be 
presumed that she intended such buildings to be an accretion to the estate (6) 


(1) V ante pp 160—161 Best Ev 
410 Taylor £v Si 202 203 Vndemood 
V mng 19 Beav 459 4 DeG M & C 
633 tying V Angrave 8 H L Cas 183 
The strength and health etc of a party 
may be properly considered as a cireum 
stance but stand ng alone it is suffiaent 
to shift the burden of proof Wharton 
Ti Si 1280—1282 

(2) In the goods of C^d (1908) 
Times L R, V 24 p 492 following; In 
the goods of Bem/on (1901) P 141 in 
wh cl ense 1 hi si ind and » fe perishet 


n a massacre in China 

(3) Burr Jones Ev I 5'’ see Wharton 
Ev iS 1284—1296 (on presumptions ol 
instancy and uniforniUy) and ih •* 
274— 1283 

(4) Parboil Kumori \ Jagads Chun 
ter 29 C 433 (1902) 

(5) Akkanna v I enkaio 25 W 451 
:i9oi) 

( 6 ) RajaJi Venkata Narasi nha Appa 
?oo 1 Rajeh Surenant Venkata Copala 
i<m 31 M 321 
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In addition to the follo^Tmg notes reference should be made to 
tlio«e cited in Commentary to ss 101 — 104, ante It is a doctrine of 
Hindu law in the case of adoption that “ pennission is to be presumed 
in the absence of prohibition ” This maxim, however, relates to the 
person who gives and not to the person who receives a child m adoption (1) 
Adoption being a proper act, it will he presumed that when the majority 
give their con«ent such assent was given on bond jide grounds (2) ^Uter 
a long lapse of tune and when there is satisfactory evidence of the recognition 
of an adoption fora senes of years, the presumption is that everything 
necessarv to it udet the adoption valid has been performed So m a case to set 
aside an adoption on the ground that the c&iemomes had not been peifonned 
where there was satisfactory evidence shoviinng that the adoption had been con- 
o no f ^w,A the jKirty adopted had been 
guardian, of the property in dis- 
with formal proof of the perfor- 
nctlv proved, on the part of the 
plaintiff, that the ceremomes had not been performed (3) A Hindu testator by 
his will gave authonty to bis widow, with the consent of his mother, to adopt 
a son, m pursuance of which a son was adopted, and the other provisions of the 
will acq^mesced m by the family for twenty seven yearn, when a suit was brought 
bv one of the testator’s heirs, claumog the estate then m possession of the 


and that the ca«e was analogous to that in which the legitimacy of a person m 
pos'session bad been acquiesced m for a considerable time, and afterwards 
impeached by a party, who had a right to question the legitimacv, where the 
defendant in order to defend h « ^ i 

ant avety ptasnmpUcn •'shveh a ' by 

members of bis family , and tl . i an 

adopted ’ • . . 

adoption, 
bv being 

in the absence of proof of a valid adoption (which proof the lapse of time had 
made impossible) it was incumbent on the appellant, before any presumption of 
the fulfilment of the conditions of such adoption was justified, to establish an 
imi lal probability that the adoption was likely to have been made and that the 
conduct of the parties cognizant of the facts, had at least been consistent with 
such a hypothiMis (5) Aid. in a case where there was no diiect ewdence ot 
much vafue, but it was found that the alleged adopted son had succeeded to 
the inheritance and enjoyed it without opposition, and that documents had 
been framed on the basis of bis adoption, it was held by the Pnvy Council that 
the adoption could be presumed to be valid (6) Where an adoption has been 
acquiesced in for many years, the consent of some person competenf^to give 
away the adopted son should be presumed (7) In a suit for a declaration that 
an adoption long acted upon is fraudulent, the onus is on the plaintiff to estahbsh 


(1) Tarim Cfearart v Saroda 5«»i<far», 
3 B L R., A C J. 145 (1869) 

(2) Venkala Krtshnamwa v Anttapur 
namma, 23 M, 486 (1899) 

(3) Saboo Bewa v Nahagun Math 2 
B L R. App, 51 (1869), and see Ntfla 
nand Chose v Krishna Dyal, 7 B L R 
I 5 (1871) 

(4) Rajendro Nath v Jogendro Nath 
14 Moo I A , 67 (1871), See Mayne’s 
Hindu Law, I 148, West &. Buhler, 3fd 


Ed 1907. 

(5) Harshankar Patrtah Singh v Lal 
Raghwas Singh. P C (1907), 29 A.. 519, 
34 I A, 125 

(6) Rup A^aroiJi ^ Husst Copal Devi, 
P C (1909) 36 C , 780 For casts of 
-idoption see Dmakar Rao v Chandanlal 
Rao P C 44 C 201 (1917) , 5a»iJ«n(/o 
ram ▼ Veithilmga, 40 M, 846 (1917) 

(7) Anandrav Sivaji v Canesh Eshtanl. 
7 Bom H C R (App ) 33 (1863) 
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the fraud which he allege*? (1) It is mcumhent upon one seeking to dispute 
an adoption on the ground that the person making it was a “ disqualified 
proprietor, ’ to show that alt the procedure necessary to make such person a dis 
qualified proprietor was carried out according to law (2) Where the general 
intention of a Hmdu to he represented by an adopted son is clear, effect should 
he given to it, if this is possible without contravening the law (3) It is a rudi 
mentarj principle of Hindu Law that no one can adopt a son to a dead man 
except his widow, but her choice may be restncted in 'vanous ways as when 
the husband named persons whose consent would be necessarv (4) In a case 
in the Madras High Court where a widow authonsed by her husband to adopt 
a son if and when she chose adopted her own brother by the interested adnee 
of her father when she was eleven years old, it was held that adoption when 
a minor made without independent advice was void a6 tmtio and could not 
ht validated by later ratification (5) No estoppel arises from an invahd 
adoption unless through it the position of the party setting up the estoppel has 
been change? ' doption 

in the ahsen he con 

struction of to the 

last male owner applies to a Hmdu fannlv governed by the Mitakshara Law (8) 
As to estoppel by adoption, <ee notes to section 115 fost , and generally section 
101— lOI, ante As to Marriage, s fost ‘ Hlarnage ” notes to section 112 
ante and Index, sub voc , “ Marnage ’ 

The pnnciple of joint tenancy appears to he unknown to Hindu law, except 
in the ca'e of coparcenary between the members of an undivided family Among 
Hindus when property is given to two persons jomtly, there is no presumption 
that the donor mteeded to annex the condition of ownership (9) 

As to the presumption of English law that a gift made under certain cir 
cumstances is a donatic mortts cavia being inapplicable to Hindus see the case 
undermentioned (10) A deed of gift in favour of a daughter inll not he treated 
as a mlt in perpetuity unless such intention is clearly shown , for smee a Hindu 
IS ordmaiilj aware that a woman normally takes only a limited interest, and 
since he ordinarily wishes that his estate should not pass away from his family, 


vests property m the grantee and his descendants by terms sufficient to create 
an hereditary estate, such estate is not made inalienable merely by a dJ^ction 
that certain persons are to be mamtained (13) 

In the case of endowments made by Hindus for the worship of idols it is 
presumed that the intention of the donor is to presen e the sheba in the family 
rather than to confer a benefit on an individual, but in the absence of words in 
the deed of gift denoting an intention that the gift should belong to the family, 
that presumption will not anse (14) IThere certain Hindu texts were referred to, 


(1) Gooroo Pretunno v Nilmadhub 
Sinqh 21 W R 84 (1873) 

(2) Ishrt Praiad v Laljt Jas 22 A 
294 (1900) 

(3) "'Sarada Prosad Pol v Roma Pott 
17 C W N 319 (1912) 

(4) IMrilo I al DutI V Sttmomoyt Dan, 
P C 27W 996 (1900) 

(5) Saiiiroju V ycnkaltuitami 40 M 
925 (1917) \ 

(6) T-auhtlt^a ifudoli v tfaiesa ifu 
dah 37 M. S2\(i914) 

(7) lb \ 

(8) Madana v Purtuhatamo 


38 M, nos (1915) 

(9) Bai Dtuali v Patel Bechardas 26 
B, 445 448 (1902) 

(10) Kumara (Jpendra v Nohtn Krtshna 
3 B L R (O C) 113 (1869) 

(11) Nanda Copal Stnha 'i PorcshMoni 
Debt 17 C L J 464 (1913) 

(12) Secretary of State v Rashtdul 
Httq 18 C. L J 31 (1912) 

(13) Secretary of Stated Rathtdttl Uaq 

18 C L J 31 (1912) 

(14) Chundernath Roy \ Kooar Gobtnd 
ttalh 11 B L. R 86 114 (1872) 
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to show that a Batragx is condemned to a life of perpetual poverty, and is in- 
capable of acquiring property for his own use and benefit ; it was held that 
Such precepts could not be looked on as anything more than counsels of perfec- 
tion, and could not be held to carry much weight in the absence of clear and 
Satisfactory proof that, as a matter of fact, the mohunl m question had no 
pnvatc funds at his disposal (1) 

Hindu law is in the nature of personal usage or custom, and where an 
ancient fanufy c ‘ ' ' * ‘ „ 

13 in favour of I 
migrated (2) Ir 
a part of the coi 
thc\ are go\err 

adopted the law ^ ^ 

by showing that, except as regards marriage, all ceremonies in the farailv are 
performed according to the law of the Bengal school and by Bengal priests 
or bj other facts (1) 

hen a Hindu famih is joint m food and worship, and is shewn to be pos- 
sessid of «ome joint proportjfS), the presumption is that all the property they 
are possessed ...... , > ^ i r 

joint funds ar 
rate or self acr 

This presumption of joint propertv arising out of a nucleus of joint propertj 
cannot be sufficiently rebutted b) ^•vldcncc that the name of one member of 
the familj onlj appeared as that of -o’e owner in revenue records or in other 
documents relating to the property (7) But m a cu<«o in the Privy Council it 
was held that while separate entn»is in revenue records may bo m themselves 


(1) Shree Mohan Ktshora v Combo- 
tore Spitintng Co .26 M , 79. 82 (1902) 

(2) Surendra Nalli > Hiro»tani Bur- 
mam 1 B L R (P C). 26 (1868) 
Ptlambar Chandra Saha v Ntthikanla 
Saha 32 C L J 52 Sorado Prasanna v 
Uma Kania 37 C L J 233 

(3) Piflhee Singh v Shoo Soenduree 
8 W R 261 0867) 

O) Rail Dromo » Kammee Soondurec, 
6 \V R 295 (1866) Pitambar Chandra 
Saha V f/iihikania Saha, 32 C L. J , 52 

(j) Denonath Slia^ ' Hurrinaram 
Shaw 12 B L R, 349 (1873), Toruck 
Chunder v Jogeshur Chunder. 11 B L 
R 193 (1873), per Couch C J, overruling 
Shxu Golam v Boron Smg. 1 B L R 
(AC) 164 and dissenting from KhMut 
Chunder v Koonj Loll, 11 B L R., 194 
(1868) s c, 10 W R, 333, Soobheddur 
Dassee v Bolaram De^an, W R., Sp 
No 57 (1862) and approving Koo»} Be- 
haree v Khetturnath Dull. 8 \V R , 270 
(1867), Dhunoodharee Lall v Gunput 
Lall. 11 B L R, 201 (1868), Radhiea 
Prosad V Dharma Dost 3 B L R. (A 
C) 124 (1869), Neelkruto Deb v Beer 
CkNH^er. is 1 A SAO liS69}; A e. 
3 B L R. (P C), 13 (1869), 12 Stjth 
P C discussed also in Bholanath v Aioo- 
dhia 12 B L R, 336 (1873) , s c., 20 
W R, 65 Denonath v Hurrynaram, 12 
BLR, 349 (1873), Gobmd Chunder v 
Doorgapenatid, 14 B L R, 337 (1874) 


(6) Dbur$n Das > ^Aomo Seondart 3 
Moo I A, 229 (1843), Copeekruto Co- 
sain V Gunga PefSatid 6 MoO I A , 53 
(1854), Narogunty v Vengama 9 Moo 
I A. 66 (1861), Pronkuhen Paul T, 
Moihooramohun Paul, 10 Moo I A , S3 
(1865) , Abed Ah v Moheshur Bukshi 
Sev Aug Dec, 1863, p 801 (1862) j Tara 
Chum V Joy Naram, 8 \V R 226 (1867) , 
Lailo Sreedhur v Lola Madho. 8 W R, 
294 (1867) (character of strict proofs re- 
quired to rebut presumption in favour of 
joint estate id joint Hindu family), Pran- 
kriito V Bhageerulle, 20 W R, 158 
(1872), Calendar Smgh v Sardar Smgh, 
18 A, 176 (1895) Where the plaintiffs 
set up a case which was inconsistent with 
the presumption of the family remaining 
joint It was held that it was for them 
to prove that separation took place as 
they alleged, Rom Ghulam v Ram Behan, 
18 A, 90 (1895), Ananirao Cunpalrao v 
Vasantrao Madhanrao (1907), 11 C W 
N, 478, Lol Bahadur v Kanhatya Lai, P 
C (1907), 29 A, 244, Ganpat tfarxvan 
T Balmakund Behara 18 C L. J , 548 
(1913) 

(7) Ckeetha i Mikeen LaU, iJ hSoo 
I A, 369 (1867), Hyder Hosam v Mo- 
homed Hossam, 14 Moo I A., 401 
(1872), Jussoondah v A}oihxa, 2 Ind. 
Jnr^ N S, 261 (1867); Janoket Dassee 
V Kuto Komul Marsh, I (1862). 
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racocclii‘>ive m rebuttal of the presmaptioti of jorntne^s, yet when they are 
EUpported by other transactions po inti ng to separation, and no evidence to 
reconcile such entries and sneh transactions with jomtness is given by the 
members of the family, separation maj be talcen as proved (I) Nor is evidence 
only of separation in mess sufficient to rehut the presumption(2), although 
separation m both dwelling and food if not conclusive evidence of separation 
in estate, will gl^ e n'^e m Hindu law to a presumption of separation in estate (3) 
Where the members of a Jlahommedan family live in commensabty they do 
not form a joint family in the sen^’c that Hindus do, and there is theiefore no 
presumption at all m hlahommedan law that the acquisitions of the several 
members are made for the benefit of the family jointly (4) The Bombay High 
Court di«'ented from the Courts of Calcutta, Madras and Allahabad on 
this point till recently , but now a Full Bench of that High Court has held that 
Art 127 of the Second Schedule of Act XV of 1877 does not apply to the pro- 
perty of a Mahommedan or any o+her person not a Hindu, in the absence of proof 
that he had adopted as a custom the Hindu law of the joint familv (5) In the 
case of further acquirements, it would not be sufficient to show that the con 
bideration money pa<5sed out of the hands of the member clainung the purchased 
property as self acquired without it* being shown that the funds were exclusivelv 
his own (6) The fact that certain parcels are held in severalty does not do 
away with the presumption that the rest of the estate is jomt(7) , but evidence 
by a purcha'er at an execution sale under a decree passed against one member 
of a joint family to the effect that there had been separate trading; beyond 
separate funds and property belonging to the several members of the family 
was held to disclose a state of things sufficient to weaken, if not altogether to 
rebut, the ordinary presumption of Hindu law as to property m the name of 
one member of a joint familv and throw on those alleging it the ontw of estah 
lishmg the joint nature of the property claimed (8) In the imdermentioned case 
the family of the deceased, consisting of his father and two sons (of whom one 
was the deceased father of the plamtifi) was not shown to have had any ancestral 
property, but it bad acquired property by trade m which the father and the 
two sons were jointly engaged There being no indication of an intention to 
the contrary, it was held that it must be presumed that the property thus 
acquired was held by the members of the family as joint property with the 
’ ^ LsHly, the presumption of union has 

others than as between cousins, and the 
, m the common ancestor the descent has 

proceeded (10) There is no presumption when one coparcener separates from 
the others that the latter remain united (11) The presumption that all property 


(1) Hitf’i Stngh V Jt/tut T-ursa Ktm 
war, P C, 17 C W N, 1085 (1913), per 
Ameer All, J 

(2) Banee Madhuh v Baggobtitly Churn 
8 W R 270 (1867) 

(3) V/i(«Hiiiol Anundec v Khtdoo I,al 
14 Moo I A, 412 (1872), Jogun Koer 
V Rughoonundun Lai 10 W R 148 
(1868) 

(4) Haki)i Khan v Cool Khan 8 C 

826 (1882) 10 C. L R. 603 See 

Muhammad IValt Khan v Muhamad 
Ifohi ud dm 24 C W N , 321 

(5) fsap Ahmed v Abhramji Ahmad/t 
r B 41 B 588 (1917) (Shah J dn 
suiting) In '^is case it was said that 
the Bombay High Court m a senes of 
wrong decision^ had followed Sa^ad 
Gulam Huisam v v Anvaranitsa PI, 


170 ilSBS) but now disregarded them to 
accordance with the rule m Trtcomdas 
Cavern Bho/a v Sri Sri Goptnoih /ii< 
Tluxkur P C 19 Bom L R 450 (1916) 

(6) Koon} Beharce v Khetvrnoth Dull, 
8 W R 270 (1867) 

(7) Sreeram Chose v Srcenalh Dull 
7 W R 451 (1867) 

(8) Bodh Singh v Gunesk Chunder, 12 
B I. R (P C), 317, 326 327 (1873) 

(9) Copalasami Chellt v Ariinachelam 
27 M 32 (1903) See ifulhu Rama 
krishna Naicken v ifarinulhu Goundan 
38 M IOJ6 (1915). Ktshen Pershad v 
Har Naroin Singh 38 I A , 45 (1911) 

(10) Moro Puhvanalh v Conesh I'llhal 
10 Bom H C R 444 4S3 (1873) 

(11) Bolabur v Rukhmabai 30 C 725 
(1903) 
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held bj* any member of a joint family so long m the family remani*! joint is 
joint property appbes to families governed bj the Dayabhaga (1) As to the 
presumption that a father deabng inth self-acquired property intended that it 
should be taken as ancestral estate, see below (2) 5ee Notes to ss 101—104 
sub IOC , “ Hindu Law ” 

There is no presumption that a loan contricted by the manager of a joint 
Hindu family has been contracted for a famil} purpose (3) 

llTiere intmovaWe property rs demised to the testator’s wife as ‘'mnhi ’ 
of the propert\, unle'^s tliere is something xn the context to the contrary, the 
widow takes an absolute and not merely a lift, interest m the property The 
mere fact that the donee is the ttst^tor’s wife is not sufficient to rebut the pre 
sumption of that meaning (4) 

It Is incumbent on a plaintiff suing as the reversionary heir of a Hindu 
proprietor who has died lea\nng a widow, to show that the propertv claimed 
m the suit and found m her possession, has \ested in the husband There is no 
presumption of law arising where the late liiisband possessed considerable pro 
perti , that propertv found to be m the possession of the widow after his death, 
must have hecii included m that which belonged to him unless he shows that 
she obtained the property from another source (5) 

T ‘ ' ' '1 kinds, DO presuinp* 

tion I that of innocence 

\iid t ^ . f t 

endence required to overccine this presur 
reasons which led to the adoption of this p 

rtieritv of the old crmimal law jet the sacredness of reputation and lihertv 
still gnes sanction to the rule that the law presumes in uvour of innocence 
E^e^\ man is to be regarded as legally innocent until the contrary be proved, 
and cnmmabty is ne\cr to be presumed (7) In the inferior Courts of tins 
country, the right pnnciple is occasionally reversed, and a person is presumed 
to be guiltv the moment he is accused, and e\erj attempt on his part to prove 
his innocence is regarded as \ exatious (8) 'When the facts found proved in a 
case arc perfecth consistent either with the innocence or guilt of the accused the 
presumption of innocence should prevail (9> The inference of guilt can only be 


asserting the affirmative of the issue, yet if proof of a negative is necessary to 


(1) Rama Nath Chatterjee v huium 
Kamtrti 4 C L J , 56 

(2) Nagahngam Ptllai v Ramachonilra 
Tevar 24 M 429 (1901) 

(3) Sojru Padmanabh v Narayanrao 18 
B 520 (1893) Sec Krishna v Vasudei 
21 B 808 (1889) 

(4) Mussumat Surai»iain v Robt Naih 
Ogha P C (1907), Times L R v 24. 
218 approving Padam Lai v Tek Singh, 
29 A , 217 

(5) Di lan Ran v Indarpal Singh 26 
C m asS9) 

(6) IVeston \ Pears Mo! an Das 40 C 
898 (1913) 

(7) Burr Jones Ev § 111 Ta>lor E\ 

S! 112—118, Best Ev 51 334 346, 1 
Greenleaf, 5 35 , Lawson Pres Ev , 433 


et seq Wharton, Ev 5 1244, Starkie, 
Ev 755 

(8) Sheoprahash Singh v Rauhns, 28 
C 594 (1901) 

(9) R V Ramchandra Dkondoa 6 Bom 
L R. 551 (1904) 

(10) Emperor V Kangal Mali 41 C,601 
(1914), per Woodroffe. J 

(in Taylor Ev 5 114 Burr Jones 
Ev 55 n. 100 102, Best Ev, 55 329, 
334 346 The presumption of innocence 
IS stronger than the presumption of pay 
menf conliDuaflCe of life or of (btags 
generally and of marnage, but is less 
strong than the presumption of knowledge 
of the law or of sanity, Lawson Pres 
r\ 582 
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establish guilt, such proof must be gi\en (1) The presumption of innocence in 
Cnnuml cases signifies no more than that if the commission of a enme is directly 
m issue It must be proved beyond reasonable doubt (2) The proof of guilt 
mu^t depend on positive affirmation and cannot be inferred from mere absence 
of explanation , but if there is evidence which involves an accused person in 
considerable suspicion, he is caUed m (for his own sake) to icconcih it mth his 
innocence (3) 

Tins presumption has its most frequent applications in the criminal law j 
but though it has sometimes bcon said to have no place m civil issues except 
so far as it regulates the burden of proof(4) jet the weight of authority in 
England ' iiether in a criminal or m a civil 

prococdin punish tiio offender or m some 

collateral ^ innocent until stnctlj proved 

to be guilt) beyond a reasonable doubt (5) The presumption of innocence m 
CIV il cases has been stated to be that “ a person who is sliovnv to have done any 
act IS presumed to have done it innocently and honcstU and not fraudulently, 
illegall) or wickcdl) ’ (6) In accordanc" vcith this principle, it has been held 
in America that in a civil action on a policj of insurances deith must be pre 
sumed to hav e been a natural one and not a suicide when there is no evidence 
as to its Cause since suicide p felony (7) The presumption of innocence ma) 
be overthrown and u presumption of guilt be raf-el b\ the misconduct of the 
party in suppressing or deatroving evidence (3) 

The presumption is of constant apphcttion m civil actions when fraud is m 
' in the sense that fraud will not be 
transactions b»ing presum®! In 
d honesty arc presumed, and con 
vcyanccs, sales and contracts generally arc presumed to have been made m 
good faitli until the contrary appears Odiosa cl inAonwfa non sunt m lege prasu 
menda (9) So al«o the law presumes against vico and immorahty, and on 
this ground presumes stronglj in favour of marriage, so that coliabitation and 
reputation arc generally held to be presumptiv c cvidencv. of mamago (10) One 
of the strongest illustrations of this principle (although resting also m some 


(1) Jl tlliams V Sast India Co Z East 
192, Taylor, Ev ! 113 

(2) Amrita Lai Hasra v Bn tcror 42 
C, 9S7 C19IS) 

0> Ji- 

(4) Wliartoo Ev 3 1245 It has been 
said that this jiresumption has no eii 
dentiary force being founded on no pre 
suniption of fact being in most instances 
a paraphrase of the rules regulating the 
burden of proof, and that what is meant 

15 this if a man be accused of crime he 

must be pro\ed guilty bejond reason^c 
doubt Best Ev Amer Notes pp 309 
310 3S6 The weight of American 

authority appears to support the proposi 
tion that in cimI actions although the 
charge of a crime is to be established a 
Pref'ondffoncc of testimony is sufficient 
Burr Jones Ev 38 IS 193 

(5) Steph Dg Art 94 Taylor E\ 
t 112 Best Es 346 Moicn r AUton 

16 M 24S I He is dearly wdt founded 
10 saying that so far as appellants mqmte 
to respondents misconduct or derdiction 
ot duly It IS for the former to establish 


their case The presumption ts against 
s d n isconduct or vioht on of duly un 
til It IS proved by the party who ma^cs 
the impulat on ] Per Muttusaml Ay^r 

App 17 at p 20 (1869) It must be 
always borne in mind that want of bona 
fidet should not be presumed aga nst any 
body per Milter j 

(6) Lawson Pres Ev Rule 19 p 93 

(7) tPelcoil V Amcnean Life etc 
Society (mi) 33 Am St R , 923 

(8) V oBlc p 785 

19) Best E> 3 349 see ant notes 
to ss 101—104 p 670 anl nol to S 
111 onfc Kerr Frauds 2nd Ed 448 
Lawson Pres Ev 93 Savlapfa v De^ 
ehand 26 B 132 (1901) I'There is 
no more reason to presume fraud lhan to 
presume negl gence J 

(10) Best Tv 5 349 Lawson Pres 
Ev 104 exceptional cases are crimioal 
and divorce proceedings v ante s SO 
pp 447 448 and see \fvrriaee p 799 
fast for the presumpt on as to dissolo 
ton see Bur Jones Ev 3 13 
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degree on grounds of public policj ) is the presumption m favour of the legitimacy 
of children (1) 

It IS a branch of this nilo that ambiguous instruments or acts shall, if pos 
fille be construed 'o as to lia\c a lawful meaning Thus n here a deed or other 
instrument is pu«ceptible of two con-'tnictions, one of which the hw would 
carrj into cfTect, while the other would be m contravention of some legal prm 
ciple or statutory provision, the iMirtics will always be presumed to have in 
tended the former (2) There is a legal presumption m favour of a deed that 
it i« honest and is what it purports to be (3) Wrongful or tortuous conduct 
will not be presumed (1) All per^ms are prcsumeil to iiavc dulv discharged 
any obligation mpo«cd on them by law Thus the judgments of Courts of com- 
petent jun'diction are presumed to li© well founded, and their rtcortls to be 
correctl} made , judges and jurors arc prtsumed to do nothing causelessly or 
maliciouslj , public ofTiccra ore presumed to do their duty, and the like (5) 
ruxther, all tcstimon} given m a Court of Justice is presumed to be true until 
the contrary appears, perjury not being prc«umcd(0) When o person 13 required 
to do an oct, the omission to do which would be cnmmal, his performance of 
that act nil! be intended until the Contrary is shown {71 

On tbe same principle rests the rule that negUgence i» not to be presumed ; 
it IS rather to be presumed that ordinary care has been used And the person 
charging negligence must show that the other party by bis act or omission has 
Tiolated some duty incumbent upon him and thereby caused the injury com- 
plained of f8) The rule does not apply m the ease of common earners, who, 
on grounds of public policy, are presumed to have been negligent, if goods 
entrusted to their care have been lost or damaged (9) Railway Companies 
are not common earners of pas'engers. '^Tiere such a company is sued for not 
carry mg safely , negligence alleged against them must be proved affirmatively 
when denied (10) 

■WTiere a thing is shown to be under the management of the defendant or 
hisagent,andwhereaadCCi(fentintheordinaiy course of events does not happen 
when the business is properly conducted, the accident itself, if it happens, 
raises a presumption of negligence m the al^nce of any explanation In such 
cases the facts arc said to speak for themselves lies tpsa loquitur (11) When 
goods which have been entrusted to bailees for hire aio lost, it lies on tho bailees 
to show that they have taken as much care of the goods as a man of ordinary 
prudence w ould, under sim'lar circumstances, have taken of his own goo^ of a 


(1) Rest Ev, 349,j«(fs 112 ante, and 
cases there cited , t.awson. Pres Ev , 
106 108 Dulorey Stngh v Sura; Dhsn 
Stngh, 43 I C, 478 

(2) Best Ev } 347 

(3) 5rimali Lakhtmanx v ilohendranath 
Dull. 4 B L R P C, 16, 27 (1869) 

(4) Best Ev I 3S0 

(5) Best Ev S 350 until the contrary 
appears every person will be presumed to 
have conformed to the laws /? v Hazv 
kim, 10 East, 211 

(6) Ib, S 352 

(7) Starkie Ev 756 

(8) Lawson Pres Ev , 102 103, Durr 
Jones Ev, S 14 As to whether carriers' 
"negligence clause' is good in India, see 
Shexkh Maliamad Ravulhar v Drtlnh 
India .S'fcam Navigahon Co ,32 M , 95 

(9) Ross V Hill 2 C B 890, Coggf 
V Bernard, 2 Ld Raym , 818, Choulmull 
Doogur V Rivers Steam Nagivalion Co,. 


24 C. 786 (1897), 26 C, 398 (1898); 
sc 3 C W N, 145 

(10) East Indian Raihiay Co v Kali- 
das Hukherjt 25 C, 401 (1901) revers- 
ing decision of Lower Court reported in 
26 C. 46S (1898), 3 C W N , 781 , 2 
C W N , 609 A passenger may law- 
fully attempt to get nd of inconvenience 
or danger caused by negligence, provided 
that in so douig he runs no obvious dis- 
proportionate risk and is not himself 
gmity of negligence Bromley v G I P 
R«i/j«y Co. 24 B, 1 (1899) 

(11) Byrne v Broadle 2 H &. C 722, 

Scott r London Dock Co , 24 L J , Ex., 
220, Kearney v London & Brighton Rail- 
stay Co, I. R , 5 Q B, 4II, Choutmull 
Doogur V Rivers Steam Navigation Co, 
24 C 786 (1897), 26 C, 398 (1898), 
East Indian Ratluay Co v Kaltdas Mu 
kerji. 28 C 404 (1901), 26 C., 465 

(1898) 



796 


PRESUMPTIONS. 


[s. 114. 


fiinular kind and that the loss occurred notwithstanding such care If thev fail 
to satisfy the Court on that point, they are liable for the loss (1) Where goods 
are delivered to a Kailway Company for carnage not “ at owner’s risk, ’ and 
such goods are lost or d j j i „ i. _ i. 

for the owner suing for 

gcncc on the part of t ^ ^ 

to the Company, it is for the latter to prove that they have exercised the care 
required hy the Contract Act of bailees for hire (2) In a recent case where 
jiackages of sugar were carried by a Railway Companv on the owner’s risk note 
and he, m consideration lower freightage, had agreed that the Company 
should onlv be liable for loss of one or more complete packages through its 
inlful neglect or through theft or wilful neglect by its serv ants, and some of the 
packages were stolen, it was held that the onus was on him to prove the Cora 
pany’s Iiahilit} , for under section 72 of the Indian Railu a} s Act it had power 
to contract itself out of sections 157 and 161 of the Contract Act (31 'Wliere 
goods consigned under a through booking ate injured in transit, the deliiering 
Railway Company will not be liable under section 80 of the Indian Rvilwavs 
\ct in the absence of proof that the injury occurred on their line (-1) A Steara 
ship Company is not a bailee, but a common earner subject to the Carrier s Art 
and tven in the case of a consignment on an owner s risk note the ohk? i» cn 
it to disprove negligence in case of loss (5) 

A prtmd facte case does not take away from a defendont the presumption 
of innocence though it nia) m the opinion of the jury, be such as to rebut and 
control It , but that presumption remains m aid of any other proofs offered bj 
the defendant, to rebut the prosecutor’s pwnd facte case (6) It is clear that a 
presumption may be rebutted by a contrary oml stronger presumption^!?) 

1 ntinuance of 

0) , and the 


(1) Trustees of ike Harbour Madras 
\ Beil & Co 22 M S'’4 (1894) 

(2) Hanku Ro » ' Indian Midland 
Roikiai Co 22 A S61 (1900) 

(3) East Ind an Railaai Co v Nath 
II al Behan Lai 39 A 418 (1917) 

(4) East Indian Ra htaj Co v Nope 
Chand Magniron 19 C L J 434 (1914) 
and see is to liability of Railway Com 
pani«s East India Radztay Co v Nil 
kania Roi 19 C L J 142 (1914) follow 
inff Sheobartil Ram v Bengal N tl' 
Rahay 16 C W N 766 (1912) bat w 
Lai Chand Seit Karan ■\ East Indian Rail 

lay Co 17 C W N 635 (1913) foot 

(5) India General Steam Noingatian Co 
^ Dhag'ian Chandra Pal 40 C 716 
(1913) following CkoHimul Dougar v 
Riier Steam Navigation Co 24 C 786 
(1897) and see a» to 1 ability of stoamship 
coinpimes India General Steam Navigation 
Co a Copal Chandra Gain 41 C 80 
(1914) and Narang Rat dgartialla r River 
Steam Navigation Co 34 C 419 (1907) 

(6) Commonitealih \ Kimball 24 Pick 
(Mass) 373 (Ani^r ) Nibaran Ctandra 
Roy V R (1907) 11 C \V N 1085 

(7) Jayne \ Pnee 5 Taunt 3’6 

<81 Lawson Pres Es 447 

(9) R \ Jnhab tants of Glonceslershire 


2 Barn & Aid 386 [it was there Itld 
that the law presumes the continuance of 
life but It also presumes against the com 
mission of enmes that the cases cited were 
distinguishable as they decided only that 
seven years after a person has been last 
heard of his death was to be presumed 
but that they did not show that where 
eonfiictmg presumptions exist death may 
not be presumed at an earlier penodj See 
however R v Inhabitants of Harhortte 2 
Ad &. Ellis 540 Lapslci v Grierson, 1 H 
L Cas 500 Starkie Ev 755 
(10) Klein V Landnan 29 Moo 259 
(Amer ) [A and B as husband and wife 
sued C for slander they proved their 
raarnage but C proved declarations of the 
wife that she had been married in Ger 
many to another man It was presumed 
that the previous marriage had been d s 
solved by death or divorce] It was here 
said — The presumption of law is lhat 
the conduct of parties is in conformity to 
law until the contrary is shown That 
a fact continuous in its nature will be 
presumed to continue after its existence 
IS once shown is a presumption which 
ought not to be allowed to overthrow 
another presumption of e<]ual if not 
greater force in favoir of innocence 
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presumption of niamage (1) But it is otherwise ns to the presumption of 
knowledge of the law(2) and the presumption of saniti (3) 

Po'«ession, knowledse or motne, maj oserthrow the presumption of mno 
cence and rai«c in its place a presumption of guilt(4), ns also ma\ conduct of 
spoliation (5) As to criminal intention, t post “ Intcnlton ” A person on 
tnal for one crime cannot be presumed guilty because ho has at another tune, 
committed a similar or different crime, and the latter fact is not admissible m 
evidence against him (6) 

But to pro%c knowledge or intent or motiic a collateral enme ma\ be 
shown(7) and a s^pirate crime from that charged inaj be shown where it is 
necessary to pro^ e that the crime chained was not accidental (8) And so in the 
case of embezzlement effected hi means of false eiitncs , a single false entry 
might be accidentalh made, hut the prohahil t\ of accident would dimmish 
at least as fast ns the instances inereised (9) 

\ separate crime from that charged may also be prosed where it forms part 
of the res gtsta (10) It frequentl) happens that, as the c%udence of circum- 
stances must DC resorted to for the purpose of proving the commission of the 
’ ‘ ' 'hose circumstances involves the proof 

innocent In such cases it is proper 
* token If one or more links of that 

ebam consist of circumstances which tend to prove that the prisoner has been 
guiltr of other crimes than that charged, this is no reason wh j the Court should 
exclude tho«e circumstances Tliej arc so intimatcl> connected and blended 
with the mam facts adduced m evidence that thej cannot be departed from 
with propriety, and there is no reason why the criminal ty of such intimate 
and connected circumstances should exclude them more than other facts appar 
ently innocent (11) 


(1) Clacton \ IVardell, 4 N Y 230 
(Aaer) Cau v Cast. 17 C. S98 
(Amer ) A presueiptioo of marnage 
arises from cohabitation Si and Y were 
proved to have lived together and coba 
bited i afterwards married S The 
presumption that Y did not commit bi 
gamy prevails over the presumption that 
M and Y were married 

(2) Ignorance of the law according to 
the well known maxim excuses no one 
and cannot be pleaded as an excuse for 
the commission of a crime See cases 
cited m Lawson Pres Ev, 4S3— 457 

(3) Thus if A IS charged with a enme, 
the presumption is that A was sane when 
be committed it and if he wishes to be 
excused on the ground of non responsibi- 
lity he must prove insanity, Lawson, 
Pres Ev, 457-^59 See s 105, ante 

(4) Lawson, Pres Ev , 478 as to pos- 
session of stolen goods see s 114, III 
(a), and as to motive Starkie Ev, SO, 
51 and notes to ss 8 14, ante 

(>) V ante, p 786 

(6) V ante, p 137, and roles to ss 14 
and 15 onfe, R v Cole 1 Phil, Ev, 
508, Lawson Pres Ev, 481—486, Steph 
Dig, 162—164, where this rule is stated 
to be one of the most characteristic and 
distinctive features of the English crimi 


oal law Up to however the beginning 
of the 18ih Century there are to be found 
numerous instances of the admission of 
evidence of this kind see 6 How St Tr , 
93S 

(7) S 14 ante and cases there cited, 
Dans case, 1 Moody, 146, Lawson Pres 
Cv 487—489 R v Frauds L R 2 C 
C R 128 f? V Coofer, 1 Q B D. 19. 
R V Cleeves. 4 C & P, 221 

(8) S IS ante and cases there cited 
R V Gray, 4 F & F, 1102, Lawson 
Pres Ev, 489, 490, if v Rxekardson 2 
F & F, 313. if V Geerrxng 18 L J M 
C . 21S . if V Cotton, 12 Cox. C C , 400 . 
if V Garner, 3 F & F , 681 , if v Voke, 
Russ & Ry, 531, R v Roden 12 Cox, 
C C, 630. R V Dossett. 2 C & K . 306 

(9) State V Lapage. 57 N H, 245 

(10) S 65 ante, and cases there cited, 
Lawson, Pres Ev, 490 — 492, and see 
R V Taylor, 5 Cox. C C, 138 lA is 
indicted for arson in settmg fire to a nek 
the property of B Evidence of A's pre- 
sence and conduct at fires of other neks 
on the same night the property of C and 
B IS admissible ] 

(11) n other's case, 1 Leigh (Va). 557 
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As there is a general presumption in favour of innocence, so where certain 
facts are proved there may arise presumptions in disfavour of innocence (1) 
Mahom- The rule as laid down m section 112, which is a rule of substantive law 

rather than of evidence, has no application to ilahommcdans so far as it con 
flicts with the Mahommedan rule that a child bom within less than six months 
after the marriage of its parents is not legitimate (2) But Mahommedan law 
ru'cs a strong presumption m favour of legitimacv In a ca<^ where a child was 
bom to a father, of a woman who had resided dunng a period of seven years 
in his female apartments anterior to the birth of the child taking place, and 
while «o reeiding was recogni<5ed to a certain extent as his wife, and the child 
was tom under his roof and continued to be mamtamed m his house without 
• any stejs being taken on the fathers part to repudiate his title to logitimscv 

IS Lis oiTspnng it was held that that wis piesumpti\e evidence of mamage 
and Icgitimacv according to Mahommedau Iaw{j; Cohabitation and birth 
w^tii treatment tantamount to acknowledgment is sufficient to pro\e legitimacv 
although mere cohabitation alone will not suffice to raise such a legal presump 
tion of marnage as to legitunatize the offspring antc-nuptial child is legiti 
mate , a child bom out of wedloik is illegitim ite , if acknowledged, he acquires 
the 'tatus of legitimacv When therefore a child really illegitimate bj birth 
becomes legitimated it is bv force of an acknowledgment, express or implied, 
dircctlj proved or presumed. The-e presumptions are inferences of fact The 
child of a concubine may become legitimate by treatment as legitimate Snch 
* ‘ ‘ " r ’ 1 » • _i t * wt presumption m favour 

p*>nuJttea to override 

y j ^ ^ ^^*bere a «on, although 

not recognised by lus father on any particular occasion, was always treated on 
the same footing as the other legitimate sons, the Pnvy Council held that this 
raised some presumption that h^ mother was the father’s wife (5) In another 
’ ider the circumstances of the 

• not justified. In arriving at 

ed that they wished it to be 
r question the position that, 
according to Mahommedan law, the legitimacy of a child may be presumed from 
circumstances without anv direct proof either of raarnago or of any formal act 
of Iegitimatioii.{6) The acknowledgment of the child as the offspnng of the 
acknowledger where the circumstances render it within the bounds of pos* 
sibility(7) IS, however, not merely pnma facte evidence which may be rebutted, 
but e«ta>li<!hes the fict ncknowled 2 «l (8) Th® acknowl dgment of patemitv 


(1) Sj'f CJj e/ ri> Pres, 

E% lienee where these presumptions will 
be found collected arranged tn rules and 
commented upon. 

(2) ^^IIsons Digest of Mahommedan 
Law, p S2 , Fields Eridence Act 6tb 
Ed 373 

(3) Iltdajat Oollah v Jan Kkantim 3 
Moo I A 29S See also Jetnant Sing 
jee V let Stngtee 3 JIoo I K , 24S 
(1844) Oomda Bitee v Shah Jorrab 5 
\\ R 132 (1866), (the acknowledgment 
of a father renders a son or daughter a 
legitimate child and heir unless it is im 
possible for him or her to be so) Antroh* 
unusa % Fujloontsia ilar«h Rep 428 
Aihmfttnntssa \ A’eeman I W R., 17 
(1864) For case of admissibility of en 
dence of family custom varying strict 
Mahommedan Law see ifuhammad /small 
Khan V Lala Sheemukh Rai P C, 1/ 


C W V P/ (3932) 

(4) Askrufooddrtlah \ Hyder Hossem, 
I! Moo I V 94 p 113 (1856). Umod 
Khan \ Ftdayat on nijja 3 A , 723 
(ISSl) Wilsons Digest of Mahommedan 
Law p 84 

(5) Khajooroonxeia v Rovshan Jehan 
2 C 184 199 (1876) 

(6) Mahomed Baaker v Shnrgoon 

N«sa 8 Moo I A 136 (1860) s. c. 3 
W R. (P C) 37 See also Mutsamat 
Janat al Boiool > Hosenue Begam 11 
Moo I A 194 (l«64) also Xswu" 

Histe Khatopn \ Kanmuntsta Khalaon 
23 C 130 (1896) 

(7) Vfcr Arshraf v Meer Arshed 16 
W R, 260(1871) 

(8) See also on acVnonledfcinent of 
child by father under Mahomme>lan La* 
Oomda Bibee v Shah Jonab 5 W R. 13- 
(1866) In re Biiee Kaieebannina, 4 »• 
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legitimating the cnild ought to be cleir and distinct(l) , hut ne»,d uot be of 
such a character as to be cMdcnce of inam*igc (2)It was held m the case cited 
that the succession of a Mahommedan being an individual successicn there 
IS no presumption such as exists m the case of a Hindu joint family that property 
purchased in the name of a member of the familv was purchased out of joint 
undivided properti , that pnwd fane therefore the property bought in the 
name of the deceased brother was bought wath his monej (3) 

The mere cohabitation of a man and woman, or their behaviour in other Marnage 
respects as husband and wife alwavs affords an inference of greater or less 
strength that a niatnase has been solemnized between them Their conduct 
being susceptible of two opposite explanations the Court giving effect to the 
presumption of innocence (s ante) is bound to assume it to be moral rather than 
immoral (4) The law presumes the \abditv of a maniagt tcreinony (5) Where 
a man and a woman intend to become husband and wife and a ceremonj of 
marriage is performed betwicn them bv a clergyman competent to perform a 


ing to the rule of the Catholic Church a dispensation from thi proper ecclesias 


been a marriage m law 


There can, however, be no such presumption as to a 


lue unuermeniiuaeu coseiiij t-ue uispuie was L>eiweeii ceium udiuianis uuaei 


L R. (A C) 55 {1S69) Fu echtn litbce 
V Omdali S.6r. 10 W R. 469 (1868) 
Utissamut JaiLun v Mussamut Bibee 
12 W R 497 (1870) Nujmooddeen 

Ahn ed v Bcebcc Zuhoorun 10 W R 
45 (1868) Bibee JFul eedun v IVusee 
Hoisetn 15 W R 403 (1871) Nuinbo 
Cant V ilaliatob Bibee 20 W R 164 
(1873) Kltajooroontsta v Rovslan Je 
han 2 C 184 (1877) sc 26 W R 
36 L R 3 I A 291 Asmat Ah v Lah 
Begum 9 1 A 8 s c 8 C 422 Mala 
tala Bibee v Holeci i u' saman 10 C L 
R 293 (1881) Sadahat Hoisetn v 

Muhoned Yusub 10 C 663 (1883) s 
c L R 11 I A 31 as to the odspnng 
of an adulterous intercourse fornication 
or incest see iluhanmad Alcahdod y 
hmail hhan 8 A 234 (1386) . s c 10 
A 289 Dhan Bibee v Lalon Bibee 27 
C 801 (1901) Baillics Mabommedan 
Law 2nd Ed p 406 

(1) Kedamalh CliucberbuHy v Bon 
telle 20 W R 3S2 (1873) 

(2) IVul ecdun v IVusee Hoisetn IS 
W R. 404 (1871) see further Roushan 
Jehon V Enact Hossetn 5 W R S (1866) 


As to acknowledgment as a brother see 
Uir a Himunt v Saheb^adee 13 B L 
R, 183 (1873) sc 1 I A 23 21 W 
R 113 Fields Evidence Act 6th Ed 
pp 117 373 See for case of a sort born 
to a Mai oinmeiian by a Burmese woman 
21 C 666 (1893) 

(3) Mulai Iliad Hah Khan \ 1/ti/ia 
mad Uaht ud dm 24 C W N 321 

(4) Lawson Pres Ev 93 95 104 et 
sag The law in general presumes against 
Tice and immorality Cargtle v Wood 613 
Moo 56 (Amer } 

(5) Ih 106 107 Harnson v Moior, 
4 DeG M & G 153 Harrod v Harrod 
1 K & J 4 Fleiimg v Fleming 4 Bing 
266 Sieltel \ Lanbcrt 15 C B (N 
S) 782 

(6) Lopes y Lopes 12 C., 706 (1885). 
discnssed in In re milliard 10 M 218 
221 (1887) 

(7) Lopes V Lope’ supra. 

(8) In re Millard 10 M 218 221 

(1887) eaplaioing Lopes v Lopes, 12 C , 
706 supra, 

(9) Sheppard In re Oeorge s Thier 
(1904) 1 Ch 4So 
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a vnll, ami the qiustion wan nhetber certain of them «erc legitimate children 
of one G A There was no direct evidence of the immagc of the parents 
^\hich was alleged to hare tahen place rreenth in France But there was 
cMdenci that 0 A and the mother of the claimants Kho«c Ie^tlmac^ was m 
qiie'>tion had li%ed togctlcf ‘n Fngland as man and wife There was aLo wire 
cMdence of recognition of the children hr the famih U}>on this csidcnce the 
Court disjvn'cd with strict proof of mimago de facia, and held in fas our of the 
V^itmincs of the claimants in question Bcfcmng to the Pnvj Council case of 
Sa$tTy 1 daxder Iroi rjary s Semhucuttij 1 oycfiefl) the Court pointed out that 
It ssns not essential to prose either the fact of marriage or the recognition 
of children h) the famils and that the presumption of mamage must presail 
ssl on the esid nee «hoss*s that the parties were Imng together as mm and wife 
f( r a flufficientls long period of time An attempt sraa mode to establish that 
tl e J ronch Jan did not permit such mamag " i .. .l , i * .i 

Court assumed this and found in fasour o 
anen ss hen once sou get to this that there 

eumption in fasour of there being a mamage in lass But lioiscacr much such 
a j resumption may be taken os nghtl} arising in cases involsung questioas of 
inheritance so as to avoid illegitimacs svhcrc the salidits and legaiits of the 
mamage is one of the most essential points in issue, as in a suit for the restitution 
of conjugal rights (the s ahdits of the mamage itself being disputed) it is not 
enough to fina that the mamage took place leas mg it to l>c j resumed that the 
iicccssars ntes and ceremonies were performed , but the Court must find 
sp'rificalls «hat the«c ntes and ceremonies are nn<l sshether tbej were per 
formed (3) The presumption which ought to be made in fasour of mamage 
sshere there his Iwen a lengthened cohabitation is rebutted bs shosnngtbat 
the conduct of the pirties ts incoasistent snth the rclnfion of husbind anl 
wife(J) Under the ^lahommwlan Kw the mere contmumcc of cohabitation 
under circumstinces in which no obstacle to marnage exists is not alone sulli 
cient to raise a prcsumjition of mamage but to raise such presumption it is 
iiecessan that there should not onls be a continued eohabitation button 
tinued cohabitation under circumstances from srhich it could naturally be 
infcrrssl lint the cohalitation seas a cohnbitition ns man and ssife, and then, 
must be a ifintmonl tantamount to an acknosvlfdgmmt of tht fact of the 
mamngt and the legitimacv of the children (’)) Vnd it has been held bj the 
Pnsj Council that i»eforc anplsing the general jiresumption of mamagi ansing 
from cohabitation ssith habit ami repute, it is necesssrs to mahe sure that 
the conditions nccessarj to it cii«t for lastanie tJiat llierc ssns some bod) 
of neighbours manj or fesv, or some sort of public large or small It was 
held also that the habit and repute must be habit of tlie particular status wlucb 
in tbc countrj in question is lasvful mamage (C) 

In criminal coses where mamage is an ingredient m an offtnct, as m 
liirami ndulten, and the enticing of mimed women the fact of the mamage 


(1) 6 Arp Cas 361 J71 

(2) Ca'n^^r// » Camfbell (Tbt 
IJfn lilbine c3«e) L R I }I L. Sc. 

is: 

{ J ) Su'iyan on Pa/i » A e/» A onto 28 
C 3- SO (1900) » c 5 C W N 193 

referunc to Indtran I elmntytnly ' 
Ranamamy Fandta 13 Voo I A 141 
(1869) Rnndahnn Chandra \ CkmmJra 
Kvrmotar i: C 140 (18S$) Admtnu 
Iralor General of Madras r AnanJoehart 
o M 466 (IS« ) 

<4) AhdopI Ra aek \ A[a Mahomed 21 
Ind Arp 56 (1896) In which case will 
be found a diicuis on as lo whether Bad 


dhtsts come under the same category as 
Jews and Chnitians with whom Ma^m 
jnedans may intermarry In Luehml Keer 
\ Re,.h» hath 27 C.. 971 (1900) the 
oedmat} eriSetia afforded by conduct coo 
tril/uted but 1 ttle a 1 to remove douht 
hot It was held that the oral test mony 
should prevail againtl the improbabd ty 
I resentfil by the ca«e that a marriage 
shout 1 haie taken place 

(5) MastI un-fiitta r Palhani 26 Rt 

295 (1904) „ 

(6) ilo U on D* V lla K\n (1907), 35 
C 23-> 
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must be stnctlv prosed. The o«tw of proving that certain members of 
certain Brahmin families cannof^ enter into a legal marriage-contract is 
on the person who advances such a proposition, opposed as it is to the law 
and custom prevailing among me«ibers of the caste all over Iiidia.(l) 

The constauc) of natural lavv's is to be assumed until the contrary be proved physical 
The ordinary phvsical sequences of nature are to be contemplated as probable presump- 
and to be prc''Uin-ed to be esstiug among the contingencies to be accepted by °° 
reasonable men , such as the falling of water from ft higher to a lower level 
the spreading of fire in inflammable material, and that the shock on meeting 
an obstacle is m proportion to momentum (2) It may also he assumed that 
animals as a general rule act in conformity with flicir nature , as that untended 
cattle mil probably strav , that horses will take fnght at extraordinary noises 
and sights, and the like (3) Similar presumptions miy be made as to the con 
duct of men in masses, such os that persons in fnglit will act instinctively 
and comulaively (1) The physical presumptions relating to life and death are 
the subject uf sections 107 and 108, <i«re, and have been also adverted to 
under the heading of the presumption of continuity Mention has also been made 
thereunder of the presumptions whith formerly prevailed with referenoe to 
tumvorship ^\'llen simpK the fact is known of'the death of a person capable 
of havnng had i^sue, den^h vnthoist issue cannot be presumed But such pre- 
sumption may be drawn from an) circumstances indicating non-marnage or 
childlessness (5) In cases where it is proved, cither directly or mferentially, 
that there are several persons m the same circle of society, bearing the same 
name, more identitv of name, by itself, is not sufficient to establish identity 
ofjier - • « with circumsfances indi- 
cating of the same name at the 

same ^ ’ with other circumstances 

are facts from which identity may be presumed (7) But ordinarily similanty 
of names will sustain a verdict when no dispute of identity was raised on tnal(8) 

So a primd facxe case of identification of the person executing a document is 
necessarv, but such identification need not be by the attesting witness, but 
may be aliunde Tlie proof of identity, however, need only be inferential; 
and the fact that tlie names arc the same m»y, unless there be grounds of sus- 
picion ordinarily supply the infercuce (9) And it is now held that unless the 
defendant’s signature is by a mark(lO), or unless there be evidence of a name 
being common in a country, or unless there be some other circumstance calcu- 
lated to throw confusion on identitv , mere identity of name is sufficient for a 
pnmo facie rase (II) See further “ Conttnnaiice” ante 

As to the distinction Wtween physical and psychological facta, see Best, psycho- 
Ev , § 12 Among ps) cliological presumptions may be enumerated the follow- Jo^lca? 
mg — In the absence of anv evidence on the subject every person is presumed 


(1> Patti Anlerjenam v Toj®" Noif't 

14 Mcid L J , 314 (1903) 

(2) Whirton E^ . 9S 1293, 12*4 

(3) lb I 1295 

(4) Wharton Ev $ 129fi 

(S; Ib ! 1279, Richards v Richards, 

15 East 293 {see however Doe v Deahin, 
3 C & p 402) , Doe v Griffin, 15 Ea« . 
293 Greaves v Creenuood, 24 W 
(Ene ) 296 In re Pheue s Trust, L Rr 
5 Ch 150, Mason v Mason, 1 Mer , 3t8« 
Barnett v Ttigiiell, 31 Beav , 232, I»i 
Sclwyn, 3 Hag N S. 748, Dowlef y- 
IVinfield. 14 Sim 277 In re Nichols, L 
R 2 P & D . 3(51 

(6) Wharton. Ev . 51 1273. 701. 


(7) Greenshitids v Henderson 9 M Se 

\\ 7a, Senall v Rians. 4 Q B 626; 

Munetta v It'oifhascii 2 C & K , 744 

(8) Wharton Ev § 1273, see Nelson 

V R’hillal IB & A. 21 

{9) Wharton E\ , S 739 A , Taylor, 
Ev 5S 1857. 1858, there must be sane 
kind of identification ol the signer, Jones 

V Tones 9 M & W, 73, see eases, supra, 
and Smith > Henderson. 9 M & W , 801 ; 
Russell V Smyth. 9 M & W. 818 

(10) fyhtteloeke v Musgrove, 1 C. & 
M, 511 

(11) Wharton, Ev , | 1273, see Seitell 
\ Stans, 4 Q B. 626, Afunetta v. 
irolfhasen. 2 C & K., 744 
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to be of sound nund Sonitj is presumed This is but an application of the 
rule that the ordinary mental condition is presumed to exist Hence it follows 
th it if a state of msanit) is bhown, the presumption of sanity is not only removed 
but there arises, in the case at anj rate of insanity of a permanent type, a 
presumption that insamt} contmnes (1) Thus an adjudication under the 
Lunatics Act raises a presumption of the continuance of jnsamty till sanity is 
proved (2) ’ 


Intention 
Kno^' ledge 


A sane man, it has been said, is conclusively presumed to contemplate the 
natural and probable con«!equences of his own act«i (3) It must, however, be 
remembered that probable consequences may result from acts as to which the 
law, by pronouncing them to be negligent expressly negatives intent, and it 
w ould be repugnant to justice that one should be conclusively presumed to intend 
the consequences of his accidental or unavoidable acts But when th® proper 
limitations are observed the rule is less open to the criticism which it has 
received (4) Though it must he presumed that when a man voluntanlv does 
in act, knowing at the time that m the natural course of events a certain result 
will follow, he intends to bring about that result , there is no presumption that 
a person intends what is mcrelj a possible result of his action, or a result which 
though reasonably certain, is not known by him to be so (6) Where a woman 
of twenty years of age was found to have administered datura to three members 
of her family, it w as held that sht must be presumed to have known that the 
adraimstration of datura was likely to cause death, though she might not have 
administered it with that intention (6) In a case m the Madras High Court 
it was said that a man must in law be held to intend the natural and 
ordinary consequences of his acts, irrespective of his object at the time of doing 
such acta, if at such time he knows what the natural and ordinary consequences 
would be (7) 


The presumption that a party intends the natural consequences of his 

acts e * » - - V w n 50 ojne ^ho know 

iTiR\y 1 and one who 

fully • tend to injure the 

owner tiuj it nas oeen neia tn * ’* • be insolvent, 

executes a bdl of sale and an to one of his 

creditors the presumption is tl ion of giving 

a preference to such creditor (11) It has, however been held in the case cited 
that fraudulent preference depends on the state of mind and that it would be 
necessary to prove that the debtor’s intention was fraudulent (12) A married 
man is proven to have entered a bouse of prostitution m the evening and to have 
remamed all night The presumption is that he committed adultery while 


(1) Taylor Ev H 197 370 Wharton 
Ev 1252—1254, Burr Jones Ev 9 
55 and cases there cited 

(2) Seshatnma v Padmanabha Rao 40 
M 660 (1917) 

(3) Greenleaf Ev ! 18 criticised in 

Wharton Ev 9 1258 See Lawson 

Pres Ev Rule 96 — A rerson I* pre 
sun rd t> inten I the natural and leital 
conse<ii cnees of h s acts Taylor Ev 93 
80 — 83 and see R y Ra i Arao 35 \ 
506 (1911) R a llatuinan 35 A 
560 (1913) R V Subbayya ChiiHnat‘l>a 
15 Bom L R 303 (1912) R \ Ka la, 

'35 A 329 (1913) 

(4) Burr Jones r\ S 23 Wharton 
Ev 1258 

(5) R \ Latfhman 26 B 588 (1902) 


(6) R V rulsha 20 A 143 (1897) 
R a Gufal, (1909) 31 A 148 

(7) Scllamcthv Servagaran v Palia 

nuihu Karubt’an 35 1186 (1912) 

(8) Sec Taylor Ev I 83 and cases 
there cited criticised in Wharton Ea » 
1262 ^ . 

(9) R V Sheppard R & R ^ 

R \ 11,11 2 Moody Cr C 30 R V 

Varli 2 Den C C 498 

(10) R V Farr,nSton R & R Cr U 


207 


290 


(11) Ecker v SUAtluter 45 Ind 

(Amer) see English cases ate 1 m lay 
lor Ev 9 83 , , 

(12) Nnpendra Solh Sahu v 

tosh Chose 43 (X 540 (1916), Sharp v 
Jaekson A C. 419 (1899) 
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there (1) A b.iker m charged 'nth dehvenng JKlulterated bread for the use 
•of a public as} luin It is proved that A delivered the bread. The presumption 
Is that he intended it to be eaten (2) He who publishes a libel is presumed 
to do so intentionall} , though the presumption may be rebutted by proof of 
coercion or fraud on the part of the plaintiff (3) And where an act is criminal 
per se the general rule is to presume a criminal intent from the commission of 
the act So if .1 is prosed to base been stabbed by a deadly weapon by B from 
which wound he matantl) died D is presumed to have intended to kill A (4) 
And if a man forges a document, the intent to defraud is presumed (5) 

It is safer, howe'er, and more accurate to .remand all presumptions of 
malice and intent (as has indeed been done bv this Act) to their proper place 
among presumptions of fact , tJie oflicc of the Court in all such cases being one 
of induction and not deduction The reasoning should be not : — “ AH acts 
of a certain class base a specific intent, and this act being of that class, consc- 
quentlv has such intent,” but “ the circumstances of the case make it probable 
that the act was done intentionally or maliciously ” The process is ono of 
inference from fact, not of pre-dctcrmmation by law And the same rule as to 
intention shouId]be applied to ci\il as to criminal issues (6) 

According to ' ' ' . ' » - » » erson 

is presumed to ki con- 
sequences of a cm ^ based 

upon the fact that there could be no successful administration of justice i! the 
rule were not to prevail If prisoners accused of crime could successfully plead 
that they were ignorant of the illegality of their acts, no other shield for crime 
would need to be interposed, for no other defence could be so easily raised or so 
difficult to overcome (8) The same considerations which forbid a party to urge 
his Ignorance of the Uw as a defence to a criminal charge also forbid that he 
"liould plead his ignorance of the law as an excuse for the failure to complv with 
ronfrActui? ohhgatMnt cr as a ddence >a actions cl tort So vhiro the drawer 
of a bill of exchange, kmowing that time had been given by the holder to the 
acceptor but not knowing that this discharged him and thmkm" himself still 
liable prouused to pav it if the acceptor did not, he was held bound by this 
promise, though made under a mistake of lawfO) But the maxim is limited 


III iifliif \ Etans, 41 Cal 103 
AilU'\ \ Astlci 1 Hagg Ecc, 720 
f Amer ) 

(31 H \ Dixon 3 M & S 12 

M) <.ee Ponufex y 3 M & 

Gr 63 Ta)lor S 83 So also in 

«uits (nr damages for malicious prosecution 
malice may be inferred from the absence 
of reasonable and probable cause Bisho- 
noth Riikhtt V Rant Dhoiic 11 W R, 42 
(1869) Oodai Rarain v Sn Aniilam 6 
Mad H C R 8S (1871) Cunga Per. 
ihad V Ramfhul Sahoo, 20 W R, 177 
(1873) 

(4) Lawson Pres Pv 469 Rule 97 
to which that learned author appends the 
sub ntle “Rut when a specific intent is 
renuired to raahe an act an offence, the 
•dome of the act does not raise a presutnp 
lion that It was done with the speeiGe 
intent" See Tajlor, Ev 5 SO, Best, 
Ev, I 433, Starkie, Ev , 7S7 

(5) R V Poricotts (1907), C C C 
Sess Pa , V 147, p 450 

(6) Wliarton Fv fj 12'8 1261, 1262; 


Wharton Cr Ev , ! 738 

(7) Wharton E\ I 1240 [the rule is 
rather in aniom of law than a presump 
tJonJ Lawson Pres Ev, S, Taylor, 
E\ S 80 But there is no presumption of 
knowledge of foreign laws , Lawson Ev 
14, Wharton Ev , } 1240, see Pollock on 
Contract 474, Best, Ev , 9 336 As to 
eaceptional cases, see R v Ftslier, 14 M, 
342, 3S2 (1891) 

(8) Burr Jones Ea , 8 20 W harton 

Ev J 1240, Pascal argued that society 
would be destrojed if such an excuse 
were held good {4th Prov Letter) 

(9) Stetens \ LjiicA, J2 Fast 38 
See Goodman v Sayres, 2 J. &. W , 263 , 
Bruhane v Dacres 5 Taunt, 143, East 
Indus Co V Tritton, 3 B & C , 230 , 
Sicekley ' Stoekicy, V & B 23 nor 
can a mistake as to the legal effect of a 
document be set up as a defence Port ell 
V ^inirA. L R., 14 Eq, 85 Parties arc 
presumed to know the legal eEect of their 
contracts Burr Jones, Ev, 22, and cases 
there cited 
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to tjie determination of the mil or iruninal Labilit} of the jienon whose know- 
ledge IS m question, and cannot lie IcgitimateU made a«e of in a case ssbere the 
parties are cntirelj different and distinct from him(l) Persons engaged m a 
particular trade are presumwl to be acquainted with the general tastom.-> 
obtaining and followed there (2) if it be the general custom m a certain trade 
to chargt mterist on accounts after a ffxed time, parties dealing therein ar» 
presumed to he cognisant of this castom and art bound thereby (3) Ever; 
man is, in the ahsenct of csidence to the contran, presumed to knou the content^ 
of ans deed whicli hcticcutesand tobclxiundbyit (4) So in the ca«e of a will 
f n proof of the sign iturc of the deceased, he svill he pra>ume<i to ha\e known 
and approved of tht contents and effect of the instrument he has signed (i) 
Rut mere attestation of a document docs not imply knowledge of its contents 
Therefore it cannot he taken as importing concurrence with the transaction 
ittested (6) But in a ease in the Madras High Court it was held that attfsta 
tion until knowledge of a recital in thcdocumcnt mar estop from densing its 
{ nrport , and it wa.s baid that, hixung regard to th* ordmars course of bu me s 
nnjong Indians in the Madras Pie’-idenc}, attestation h} a person with cliints 
< n the property affected must he taken as primd facte a representation afCrieing 
tlie title set out in the document (7) Tlic burden of proof is on the parts to 
hbow u material fact of which he i-* host cognisant (8) 4 person is presuiiieil 

to know what he does m the «ensc that a person who js cap’ll vejotit, will not 
ho permitted to set up ignorance of facts as ground of exculpation or defence , 
the 1«\\ treating him m tlie ab«encc of fraud or c«>ercion as if he were cogm int 
( f what he did (9) It is on this principle that (as ob«cned) a person dealing 
in a particular market, is taken to be acquainted with its customs, and a p< rson 
executing a document is assumed to know its contents 

According to the English Pquity doctnnc(lO) " Deiitor uon prcsiumitur 
durare " if a testator who ts alreads in debt to another, leaves to that creditor 
ly Ills will a legaec sufficient to co\cr the amount of the debt or to exceefl 
It without m an) vaj mentioning the debt or providing for its pajTncnt, such 
Uquest IS held to be m «ati«fact$on of live debt, and the creditor cannot have 
loth the debt and the legacy This presumption has sometimes been applied 
I V the Courts in Irdia In a case where a Maboimradan husband who had 
rzecuted in fai our of his wih a deed of dower for five lakhs of rupees, and had 
/>cgun in lu3 lifetime, but had not completed, a transfer of a sura of four and 
a half lakhs of sicca nqiees, which was alhged to be an equivalent, and was 
referred to in a supplement to his will, it vras held that tins sum was to be 
taken in satisfaction of the dower, and was not a gift to the wife of that sum (11) 
The Indian Succession Act(12) however, does not follow the English Equity 
iloctnnc There is a presumption that a person intends to keep ab^o ® 
^eniritv when it is for his ben*‘fit to do so (13) 


(1) Colt Indian Had i ay Co \ hah 
Dost 26 C , ACi. 489 490 (1898) , 2 C W 
N 609 

(2) Sutton \ Tf atliani 10 A & C 7 
Bayliffe > Dutteruorth, and mincroti* 
cases ated In Wharton, Ev , { 1243 

(3) Uf IlliJter \ licab 4 Wend 483 
8 it> 109 (Amer ) , eitel in Lanson Ev 
16 

(4) Taylor Fs i ISO (tee Lawson 
Pres Er 18 and s 111, anlr) 

(5) Ib { 160 

(6) Laklifati \ Rambodh Smgh, 37 
A 3S0 (191S) and tee Banga Chandra 
Dhiir Diruas v Jagal Kuhore Aeharjya 
PC 44 C. 186 (1917) , Zleno ATtflA I>«r 
V Kolifwar Bhattaeharya, 21 I C, 367 


C19I3) fiaj Bukhee Debia v Gokoot 
Chander 13 SIoo I A, 209 

(7» handisan, Pilla, \ \as<j''£‘’ 

PtUai 20 \l, 564 (1913) fer Sadaiiva 
Ayyai 




lOr, , 


If 


; I V 


(VI W harton Fv t 1243 

llO) See leading Cases in I>iuiiy I"' 
Parte Pye 

(lU Jftikarunnuta Begum v AmiaJ 
Ah 7 U L R. 643 (P C) (1871) 
fields i vidence Act 6th Ed 

(12) See Succession Act (\ of 
ss 164 165, 166 

(13) AU Mahomed v SI eikh Mahorti^ 
36 C L J . 186 (1923) 
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GcncriMj ‘^peal^mg it 13 often '’«d that a man is presumed to know the 
truth m regard to facts within his own special means of knowledge More defi* 
niteh the rule Ins been thus stated what a puson is bound to know has regard 
to his particular means of knowletlgc and to the nature of the representation, 
and IS then subject to the test of the knowledge which a man paying that 
attention wliuh c\<rv man owes to his neighbour m making a representation 
would ha\c icquircd in the particular case by the use of such means (1) 

The onlinan - ’ r *1 * ~ ~ ~ m dtiigf of two ways 

shall be asMuned interest In the familiar 

in-tanLe of a ttn »on the inheritance, he is 

assumed in the absence of evidence to the contrary, to have intended to keep the 
charsi al!iL(2) 

Tlie presumptions which arise when evidence h withheld, where there is 
spoliation an! where there is a rt-fusal to anssver questions, have buen dealt 
with in the notc^ to lUtidraltont (g) and (h) Many presumptions irise 

from conduct and arc of frequent application in both cisil and criminal cases, 
siic-h the presumption which arises when a party accused of crime flics from 
tnal (3) The presumption of innocence being of a very important and extensive 
character has been dealt with under a separate heading {v ante, pp 793 797) 
Love of life may he assumed when necessary to determine the burden of proof 
So if the evidence is m equilibrium on an wsue of suicide, it will be inferred 
that suicide is not tstablished (4) Good faith in a contracting party will be 
presumed e\c«.x>t m those cases which come within the purview of section 111 
ante K conspicuous instance of this presumption exists m the rule that when 
an instrument is susceptible of two conflicting probable constructions, the 
Court will adopt that construction which is most consistent with good faith 
and will hold that such construction was intended by the parties (5) A contract 
will be presumed to have been made in view of a law under which it is valid (8) 
It has been sometimes said that when a document 13 shown to be genuine, the 
law presumes that it is true But truth and genuineness are not convertible 
or equivalent, though genuineness or spunousoess afford inferences of truth or 
falsehood. (7) 

The presumption as to reguhfity is embodied in thu familiar maxim-— 
Omnia •pTCesamuntur rite el sohmm'cr me acla (8) This maxim “ is an expres- 
sion m a short form of a reasonable probability and of the propriety in point 


(1) Bigelow on Estoppel p 611 citing 

Jarre \ Kenvedi 6 C B 319 322 Doyle 
V Hartl 4 L R Ir Ex D 66l 

670 and dealing w ith tlie sobject ol 
representations mjde by a person under 
circumstances in which from his peculiar 
relation to the facts be was bound to 
know tl e true stale of things 

(2) Cokatdas Copaldas \ Puramiai 
Pre isukhdas 10 C 1015 1046 (1884) 
See also Ah Mahomed v She kli Mahora/ 
36 C L J 186 (1923) 

(3) \\ harlon Ev S 1269 s ante 

Innoccitee And as to inference of row 

appropriation see Sava \ Emp 2 R 476 
(1924) 

(4) Ib 5 1247 

(5) Set Ta>lor ti SS 143— 150A 
ante notes to III (e) and Best Ev 8t 
353 — 365 where the acts or things pre 
sumed are divided into three classes (1) 
when prior acts are inferred from the 
existence of posterior acts as when a 
prescriptive right or grant is inferred 


from iitodcm enjoyment (2) when pos 
ter or acts are inferred from prior acts 
as when the sealing and delivery of a deed 
are inferred on proof of signing only , 
(3) when viUrnicdiate proceedings are 
presumed as when a jury is directed to 
presume mesne assignm^ts The subject 
will als> be found discussed by the same 
author in his Treatise on Presumptions of 
law and fact 74 — 86 The maxim may 
also be considered with reference to (1) 
official appointments (see post! (2) offi 
aal acts [see III (e)J (3) judicial acts 
(v tb) (4) extrajudicial acts [see III 
(f) and post] Best Ev 8 355 

(6) Atkins V Mode 1 Burr, 106, 
L^ts \ Damon 4 M Ik VV 654 Hatgh 
V Brooks 10 A &, E 309 P chords V 
Black 6C R 441 Ireland \ /it ngstone, 
I, R E & I Ap 395 ilutr v Glasgow 
Bank. 4 L R H L 17 

(7) Wharton Lv ! 1250 

(8) /» S ]2t>I 
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of law of acting on such probability The maxim expresses an inference which 
ma} reasonabl} be drawn when an intention to do some formal act is estab 
lished when the e\'idence is consistent with that intention "having been carried 
into effect m a proper wav, but when the actual observance of all due forma 
lities can only be inferred as a matter of probability The maxim is not wanted 
where such observance is proved, nor has it any place where such observance 
is disproved The maxim only comes into operation where there is no proof 
one nay or the other , hut where it is more probable that what was intended 
to be done was done as it ought to have been done to render it valid, rather than 
that it was done in some other manner which would defeat the intention proved 
to exist and would render what is proved to have been done of no effect ’ (I) 
Thus it will be presumed that a guardian ad litem has been vahdlv appointed 
if there IS no evidence to the contrary (2) ^ ^ " 

section in llluslration (e) to one class of act 
acts which may be presumed to have been 

Valuable propert) rights often depend upon the presumption that judicial 
proceedings have oeen regularly and properly conducted, more especially when 
the lapse of time has rendered it practically impossible to furnish extraneous 
emdence that the requirements of the law have been m all respects complied 
with So unless the want of jurisdiction is distinctly shown it ivill be presumed 
to have existed both as to parties and subject matter (6) So in the undermeu 
tioned case it was held that having regard to the due peifoimance of ofEcial 
acts it ought to be presumed in the absence of any evidence to the contrary, 
that the m question which was directed by the Commissioner to the 

collector was duly published (7) It will also be presumed that the procedure 
was regular So if the papers are lost or destroyed it will be presumed that 
proper service was made But no presumption will be allowed to contradict 
the express statements of the record , thus if the return or proof of service shows 
serMce at a particular place or upon a person not defendant and there is no 
averment of other service, there is no room for presumption that service was 
also made at another and different place or that it was made upon the defendant 
aUo (8) And if the record shows certain steps to ha^ e been taken which m law 
are insufficient to sustain the judgment no other steps will be presumed Thus 
if it appears that service was made m a particular manner, no other mode of 
service can be presumed, since this would be a contradiction of the record (9) 


(1) Hams V Anii;/i/ L R 15 P D 
179 180 fer LiRillcy L J 

(2) l/uw/i Miinni Lai v CAnfam 
Abbas (1910) 37 I A 77 following 
Musst Dibt If'alan \ Daitke Bel an Per 
shad Stngh (1903) 30 I A 182 

(3) Best Ev n 360 361 Tay 
lor Fv S 143 el seq 

(4) See Best Fv S 359 Taylor E\ 

S 143 et seq 

(5) ^ ante notes to /(/ (e) and cases 

there cited Sleph D g Art 101 
Brooms Legal Maxims Co LiU 6b 332 
Burr Jones 5J 25 — 41 and Ibe follow 
ing recent cases Cirdhar s 27 C 

\\ N 1042 (1923) sc 24 Cr L J 
584 Kalin v Cmf 23 Cr L J 449 
(1921) Cindkar Sarkar V Haruh Chandra 
37 C L J 331 ifahatned Suleiman \ 
Direndra Chandra 50 C 243 (l9-»3) 

(6) , ante notes to III (c) where the 


distinction given in Peacock ^ Bell 1 
Saund 73 between presumptions as to 
jurisdiction in the case of superior and 
inferior Courts is cited The rule 
ever that no presumptions are indutgeo 
in favour of the proceedings of infer or 
Courts applies only to the question of 
jurisdiction Such Courts like others 
are presumed to haie acted correctly as 
to matters within the r jurisdiction 
AteCresLs v ileCrcus 1 Stew & P 
(Ala) 30 (Amer) Lawson Pres Ev 
34 — 14 Best Ev S 861 Lawson Pre* 
Fv 27—34 

(7) Prosunno Kunor s Seerctarj of 
State 3 C W N 695 (1899) 

(8) Calpn \ Page 18 Wall 3S0 364 
(An»er ) Lawson Pres Fv Rule 12 p 
46 a presumption einnot contra lict 
facts aserrel or proved 

(9) Burr Jones Fi I 27 
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jurisdiction but to the regula 
jurisdiction When the juris* 
act IS presumed to have been 
righth done until the contrary apjicars This applies not only to the final 
decree but to c'Lr\ judgment or order rendered in the various stages of the 
^ ” mistered to ivitncsscs(I) 

that improper evidence 
that if admitted, it was 

disreg-irded that e^e^^ fact susci.pttWe of proof \vas proved , that the chaige 
of the Court was correct unless the record shows to the contrary , that the 
)ur\ Wirt dulv sworn, and in charge of a sworn officer, duly admonished by the 
Juiigt and that thej were of such intelligence as to understand the charge , 
that the prisoner was present m Court during all proceedings , that the judgment 
Was regular and the \ crdiet m projter form , that the summons was duly served J 
that the neces^arJ parties n ere Vforc the Court , that all persons interested had 


dence for niahing the sami (2) So if an attachment is alleged to be without 
itutliont\ on the ground that no copj of the decfec was transmitted the maxim 
omiua nt€ will 5 ;re\ail unlc'S it be affirmati\ely shown that the copy was not 
tran'-mitted (3) The reasons on account of which the Courts indulge such 
presumptions are thus stated m an American case(4} “ vro ore not to expect 
too much from the records of judicial proceedings Thev arc memorials of the 
judginints and decrees of the Judges and contain cenera], but not particular, 
detail of all that occur betori. them Much must bo left to intendment and 
presumption for it is often less difficult to do things cotroctlv than to describe 
them correctly \\hen the extant parts of an incomplete writing exhibit 
traces of careless preparation, it is straining the maxim too far to presume that 
the parts which bale disappeared must ncassanly have been free from error (5) 
In tlie case cited it was held that when a mortgagee has purchased the equity 
of redemption m contra\Lntion of the provisions of section 99 of the Transfer 
of Ptopert) Act it should not be presumed that the Court granted leave to bid (6) 

The presumption of the regularity of official acts not only embraces judicial 
acts but thcHe of other officers (7) Though the presumption in this case has 
less Weight and hence is more easily rebutted, the principle is the same, namely, 
that when an official act is shown to have been substantially regular, it is pre- 
sumed that the formal requisites were also performed Thus it will be presumed 
that a man acting m a public capacity has been rightly appointedfS) , that 
entnes found m public books have been made by the proper officer , that every 
man m his official character does his duty, until the contrary is proved (9) 


{II Cmferor \ Soiced Ahited 35 A 
S7S (1913) 

(2) !t> { 29 Lawson Pres Kv 3^— 
44 and numerous American authorities in 
these text hooks cited the presumption 
of regularity extends to the proceedings of 
arbitrators 34, Best Ev, S 360, 

Russell Arbitr llth Ed 207 218 Taylor 
El 5 86 

( 1 ) Saroda Prosaud v Luc^meeput 
S\ne 10 B L U 214 (1872), P C at 
p 230 

(4) Beale \ Com 25 Pa St 11 

(5) Mahomed Abdul \ r«;ro; Sahat 
20 I A p 75 (1893) 


(6) (/(far 1 C/iondra Pau v Raj Krtthna 
Dalai 24 C W N 229 s c, 31 C L 
7 98 

(7) III (e) s 114 

(8) Ra > Cl andfa Dot \ Far a id Ah 
Klen (1912) 34 A 253 

(9) Per Story J in Pai k of United 
Slalet \ Dandndge 12 \\ harlon 64 69 
(Amer ) The presumption is that one 
who IS proved to have acted in an ofTiciat 
capa^ty possessed the necessary and proper 
authority Lawson Pres Fi 47 Due 
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Tlie Court nia\ also, m the ahsencc of anything to escitc suspicion, fairly assume 
that a Notary satisfied himself of the identity of an executant before he certified 
and attested a power of attorney (1) On the same pnnciple this presumption 
of regularity is extended to the acts of the officers of Municipal Corporations (2) 
Gradually the presumption that officials obej the mandates of the law and 
perform their duties has been extended to include to some extent the acts of 
pnrate persons as well in the transaction of affairs of busine®® Men art pre 
sumed to ha^e acted legally and properly rather than othermse and it is 
reasonable to assume that the usual and customaiy modes of bu'Jiness have 
been adopted in gi\en cases, until some departure from the regular mode has 
been shown But it is eMdent from the ■verj statement of the considerations 
which have influenced the Courts to adopt presumptions of this class that such 
presumptions are far from conclusive that they must he recen ed with caution , 
jet the) have been apphed to an infinite variety of cases, <!ometimts being 
entitled to considerable weight, m others to very httle , genenlly their chief 
importance is to determine the burden or order of proof (^) Presumptions of 
character are frequently raised in respect of negotiable paper (4) Payment of 
a note Will be presumed from its possession by the malcer(5) , and consideration 
will be presumed (G) Documents regular on their face are presumed to have 
been properly executed and to ha\e undergone all formalities essential to their 
validit) (7) A document is presumed to have been made on the day on which 
it bears date, and if more documents than one bear date on the same dav, they 
are presumed to ln\c bfcn executed in the order necessary to effect the object 
for which the) were executed (8) E\cry document calleJ for and not produced 


432 Buiibiry v Wai/ie 1 C & K 
380 Plumer v Briseo 19 Q B 46 
Berritnan v It'ise 4 T R 366 Cartncll 
\ Ctriij 2 Bmg N. C 228 Sec cases 
cited in Best Ev !S 356— -360 Taylor 
Fv S J71 The presumption is not res 
trieted lo appointments of a strictly public 
nature Butler \ Ford 1 Cr A M 662 
Best Ev i 357 The presumption is 
that public oOleers do ss the law and their 
dui) require them Lawson Pres Ev 

53 I an Or cron \ Doutek 2 Camp 44 
Taylor \ Cook 8 Pnee 653 Bruce v 
Nieolupulo 11 Ex 129 

(1) In the poods of Mihe 9 C W N 

ybi p 

(2) \{iit icifahly of Sholafur V Shota 
/>iir Spinning Co, 20 B 732 (1895) 

(3) Burr Jones Ev 5 4’ ' ante 

notes to III (f) Taslor Ev H 148— 
ISOA 176 — 18'’ an I cases there cited 
Best Ev }l 400 — 404 (presumpt ons from 
the ord nary conduct of mankind the 
hibits of society and tl e uvases of trade) 
Lan<f>n Pres Fv 67—92 The presump 
tion state! in $ 177 of Tajlof Fv of an 
indefinite hiring being a hiring for a year 
certain does not apply in India nor is 
the mere payment of wvges monthly suffi 
cient to raise the presumption that a hiring 
IS a monthly hiring llugket v 5rfrrMry 
of Slate 7 B "L. R 689 

(4) See/// (c) s 114 Act \X\ I of 
1881 (Kegoliable Instruments as amend 
ed by Acts V of 1914 and VIII of 1919) 
IS 118-122 ante and notes to JU (e). 


ol the maxim under consideration Taylor 
Ev I 148 So also /// (i) is a presump 
non of regularity sec Taylor Ev ! 178 

(5) See/// (i) s 114 ante 

(6) See til fc) s 114 ante and nolet 
to that Illustration 

(7) V ante p 689 Lawson Pres Ev« 
8’ Doll V Taylor I C L ? 417 Re 
Bril th etc .dm rawer Co 1 DeO J & 
S 488 Crir^ v Anderson 1 Stark 35 
Ctosmadcne v Correl 18 C B , 36 Po^ 
ley V Goodann 4 A & E 94 Hart v 
Hart 1 Hare 1 Dradlaugh v DePen L. 
R 3 C P 286 Marine Investn ent Co 
V Haviside L R 5 H L Cas 624 
Crijiw V Moron “3 Camp 7 Stfwiv 
lands L R. 6 C P 411, Hall v Batn 
bridge 12 Q B 699 Burhng v Plater 
sou ^ Z Sc V 570 In Appathuro v 
Gopala Panikar 25 M 674 (1901), the 
Court appears to have been of opinion 
that the law as to presumption which may 
Ije made m the case of documentary evl 
dence is laid down in the sections which 
deal with documentary ev idence and it 
held that this section had no application 
to a case of the sort then before it in 
which it was argued that this section en 
ailed the Court to presume the genu neneis 
of the original of a document of which 
secondary evidence had been given 

(8) Steph Dg Art. 85, ,4lkyn/ v 
Horde 1 Burr 106 Taylor Ev 1 J69, 
Best 1 V j 402 Lawson Ev 89 As 
to letters see Anderson v II eston 6 
B ng N C 296 when there is danger 
of collii* on as in divorce see Ilouhston 
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after notice to jroduce is presumed to ha\e been ittested stamped and 
executed in the manner prescribed b} law (I) The rule is the same where 
secondary cMdencc is p\cn of a lost instmmcnt (2) A^^lc^e a di.cd is duly 
«igned attested and witnessed there arises a presumption of sealing and deli 
\erj (3) If a will purports to ha\e been dul\ signed attested and witnessed 
on proof of execution tl c Court will presume in the case of the death of the 
witness s or in case the\ do not remember the facts connected inth its execution 
that the law was complied with (4) Other presumptions arise as to the mailing 
snd receipt of letter (5) TJie presumption is based on the proposition that 
the post office is a pul lie agenca charged with duty of transmitting letters 
and on the as.uniption that what ordinanir icbults from the transmission of a 
letter through the post office probably resulted in the gisen case It is pro 

csumption that the officers 
? such presumption arises 
the citj or town to which 
cived p irportmg to be an 
answer to one which I a- been diil\ mailed to a person at his place of residence 
this fact creates a presumption tl at the a ” c' 

1 relim narr proof Fimilar presumptions may 
of a telegram (8) In tie case of communie 

Courts nidenmg the scope of tie rules of evidence with the expansion of 
busines" b\ the aid of new inventions have m several instances rcceised as 
evidence the statements made at the telephone or to telephone operators and 
intended to be commurucated to another party In such case the operator may 
be regarded as the agent of both patties to make and receive such communication 
There are however ca«es holding the stricter rule that where evidence of the 
substance of such conversation is sought to be introduced it must first be 
shown that the partv speaking was recognised cither by his voice or in some 
other manner (9) \8 to the presumption of regularitv in the case of documents 
oO years o\d tee sectu n tiO arte which is one o\ toe apphcations oi the maxim 
to extra judicial acts (10) III tstralton (e) to section 114 is an example of the 
presumption of reguhritr applied to public business by public officers IlUs 
Iratton (f) declares that the Court ma) presume from the general regularity and 


y S ill ^ C &. P 24 or nsolvency 
proceed 0(5$ see Hoa c Cor}lo 4 
Taunt 560 U r gl i La son M ti 
W 739 5 cla r Baggalli 4 M & W 
312 Tajlor K loci 1 Stark 175 

ni S 89 a S eph D If Art 86 

(2) Ma nc Inzcsfntcnt Co Hov s de 
S 1. R H 1. Cas 624 

(3) Steph D g Aft 87 Ball \ Tai 
lor 1 C & P 417 Crell r v Neele 1 
Peake 199 Talbul v Hodton 7 Taun 
251 Verm combe v B tier 3 S & T 
580 Re Huckvale L R 1 P & D 375 
Ada \ R’ r 1 B & P 360 Andrer s 

V Mallei 12 C B NS 526 

(4) B rffoyne SI ot Icr 1 Rob Eec 
5 [referred to in Jogendra Nath v ^ fo 
Churn 7 C W N 384 386 (1903) n 
wli ch the Court presumed that the attest 
mg tv tnesses to a document s gned after 
the execut on of the document ref to n 
Arj n Cl a dra Bhadra \ Ka las Cl andra 
Das 36 C L J 373 (1922)] Bre alley 

V Si II '* Rol erfs 162 Tl omson x Hall 
b 426 Recies L ndsai L R 3 
Eq 509 B t see Croft Croft 4 S Sc 
T 10 See general!) as to pres mpt on* 


n case of vlis Taylor £v !$ 100—168 

(5) \ a fe pp 212 — 214 and cases 
ifaere c ted Best £v 9 403 

(6) He derso v Ca bo dale Cool Co 
140 US 25 27 (Amer ) fee Brewer 

J 

(7) IValler V Haynes R & M 149 

(Sy ■» OR e VP 575 576 ■Sffi'4 

there cited see also Gray on communf 
cat on by telegraph 

(9) Burr Jones Ev $ 210 e t ng w th 
Amer can cases the follow ng art cles 24 
Weekly I^w Bui 245 Are felephon c 
commun cat ons adm ss ble as ev dence 

C Leg News 24 Conversat ons by Tele 
phone 2 Un Law Rev 31 Presence 
by Telephone 

(10) As to alterations in documents 
anc ent or olherw se see s 106 ante other 
nstances of the appl cat on of the ina:c m 
to extra jud c at acts are the presumpbons 
as to the seal ng s go ng and del very of 
documents m favour of formal ty in the 
case of far wills due stamp ng pr ority 
of execut on of deeds and the I ke Best 
E !! 36»— 365 



812 


FRESDMPnoNS 


[S. 114 , 


Husband The presumption of implied authority on the part of the wife to pledge her 

and wife husbands credit for nectssanes miy be rebutted by proof of ctrcurastance? 

inconsistent ivith its existence Such authority canuot be presumed where the 
husband has expressly forbidden hu wife to pledge his credit (1) 

Inteiest The exaction of usurious interest raises a strong pri,3ump*ion of undue 

influence (2) And an attempt to conceal the rate of interest indicates an 
intention to get the better of the borrower (3) 

Land -Pre The hereditary nature of a tenure or talulc may be presumed from evidence 
of long and uninterrupted enjoyment, and of the descent of the tenure from 
to the hold to son notwithstanding the absence of words of inheritance m the instru 

Ins? of meat by which the tenure was originally created (4) In another case it was 
held that successive enjoymen* for three geuerations without interference, of land 
f.nntedby a zemindar to a member of his family in heu of maintenance, justified 
the presumption thit the original grant was intended to be absolute (5) In 
Kncland proof of the possession of land or of the receipt of rent from the person 
m po SOS ion is primd/aciecvidencfrof a seism in fee In India the proof of 
pt ssession nrrecuptof rentbya person who pays the land revenue immediately 
to Go\ ernment is prtmd facte evidence of an estate of inheritance in the case 
of an ordinary zemmdari The cmdence is still stronger if it be proved that 
the estate has passed, on one or more occasions from ancestor to heir (6) In 
a iccent case it was held that the onus was on the Secretary of State for India 
to show tint when a zemmdan was confirmed the right to resume or assess the 
hnd was rosor\ed(7) and m another it was held that the onus was on him to 
show that certain rosum<Hl Ian I was not part of the assets of the zemmdari (8) 


(1) Mai 01 led Sitten Soh b ^ Robin 
son (190?) 30 M 543 follon ng v 
15 C B N S 628 
f’’) Ibdiit Meiced \ K! rode Claidra 
Pal 4'> C 690 (1915) (ten p<?r cent is 
usurious if tile security is ample) 

(1) Ib 

(4) Go/-al Loll \ Tilub Chunder 10 
Moo I A 191 (1865) sc 3 W R P 
C 1 D/uiiful 5tnc/i V Gooman StH^ 11 
Moo I A 4J3 (1867) (evidence o( long 
un nferrupted enjoyment will supply the 
nant of \^ords of 1 nutation in a pottah) 
S'rc also on absence of words of inherit 
ance an 1 use of word molcarran 5 C 
543 (1879) 9 I A 33 (1881) 8 C 664 
(18S1) 12 1 A 205 (1885), ^Bt/o/arrMn 
Cl osal \ Mohetchunder 12 Moo I A 
263 8 c 2 B L R (P C) 23 11 W 
R (PC) 10 268 (1868) Kootdeep 

harain > Gotemmenl 14 Moo I A 247 
(1871) sc 11 B L R 71 3/ii«rii»i;iiii 
Sinsh \ Telanund Sirgh 3 W R. 84 
(1865) P,oboDoorpay Dteorba Rail 24 
R iai (1875) harinabar Mat anlt \ 

\ tadhro CIridIrx SB L R 655 
(18'0> s c 14 ^\ K 107 /atiiee 

hooi ar \ Hen Krishna 3 B L R 226 
(A C) (1869) sc 12 M R 3 (the 
words Noliirron ijletnran create an 
bere<l lary r ght in perpetu t>) Draianath 
Kii In \ l^bhi Kara n 7 B L. R 211 


(1871) Is> a I Kl an v Aghorc Nath 7 C 
U N 734 (1903) II iMerseale v Saral 
Clandro 8 C W N 1S5 (1903) Isnel 
Khan v Mnnmoiii Dasi 8 C W N 301 
(1903) A maiirori title was presumed 
from continuous payment of rent for more 
than a hundred years Any presumption 
aris ng from long possess on is of course 
negatived where the orig n of tl e tenancy 
IS known IsnnI Khan \ Bro gton 5 
C W \ 8-,6 (1901) '^ee Upend a 

Krishna \ Isi a I Khan 8 C W N 889 
(1904) Kilralan Maidal v Istno I Khan 
8 C W N 895 (1904) See an article 
on Rrejumpl on as to permanent tenancy 
in homestead land 5 C W N cccxsi 

(5) Jagannadah Karayana s Pedda 
Pak r 4 \f 3"1 (1881) 

(6) CoHeetor of TricI n opoly v Teiba 
iiam 14J1 L R 139 L R 1 I A 283 
(1874) 

(7) Secretary of State i Kirlibas Bhu 
Pat! llanchandas 42 C 710 (1915) 

(8) St! Raja Parti asaralhy Afpa Kao v 
Secretary of State 38 M d’O (19M) 
(pre settlement) 

(9) \fohtab Chand \ Bengal Corern 
I enl 4 Moo I A 497 See as to lahraj 
tenures ante ss 100—104 labhira/" 
Tietls Tiilence Act 6fh Td 333 34? 
370 
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presumption t>f the* Inkhraj ItaMng commeDcc<l before 1790(1) In a question 
of boimdir\ bi.t\veen a IfiUnraj teaun. and a zemindar’s mat land there is no 
presumption in fa^ou^ of one or the other but the onus is on the plaintiff to 
pro%e his case (2) If a |>er«on ^ts up as agunst the Government a pirmanent 
or perpetual 'ettlemcnt it is incumbent on him to make out that case Unsettled 
and uno(.cuj)ii(l w iste hnd not being the property of anj private owner, must 
be held to bciom; to the State (3) The Jladris High Court has hold that 
where waste land jungle or forest is m a zemmdari, the presumption is that 
the zemindar is the owner of the hidttaram and winliarom right and that the 
onus IS on the r\ots to show that the ludtvarant right is \ested m them (4) 
A purch i^r at a sale for arrears of Goicmmcut icvcnue “ is remitted to all the 
rights which the onginnl settlor at the date of tlic perpetual settlement had,, 
ami ma\ m consequcnct. of that, sweep awaj or get rid of all the intermediate 
tenures and mcnmurancis created b\ preceding zemindars since that date In 
till assertion of this right the auction purchaser is, no doubt in many cases 
allowed to ha\t, the benefit of a cerlnin presumption, and b} virtue thereof to 
throw the burthen of proof on his opponent That presumption is, howoter, 
founded not *0 much upon the principle just mentioned as upon the principle 
th it evffv ht^Ja of land is bound to paj and contribute to the public revenue, 
unless It can be brought within certain knowm and specified exceptions, and 
tl it the right of the zcmindxr to enhance rent is olso presumable, until the 
ontrars is shown According!} m man} cases which ma} be found in the 
1 1 oks a ver) heax'y burden of proof has been placed upon the defendants whose 
tinures haae been qac^tioncd b) auction purchasers, and thej have had to 
prove m circumstances of griat difficult} that their tenure did really exist at 
the date of the perpetual Kttlemcnt, or even twelve }ears before, in order to 
escape the consequences of the claim It is however, to K observed that the 
tl ursc of ' ’ ^ » f i » 1 r |i 

of hUnrOj 
ni( dified t 

jiri sumptions ari'ing from proof of long and undisturbed possession ”(')) It is, 
iKvvever, neces^arv for the purchaser to take some clear step for avoiding or 
lancellmg the tenure , othervnsc the presumption will be that the tenure is 
unaffected (G) In ever} case the question what lands are included m the 
rirraauent Settlement of 1793 is a question of fact and not of law (7) But the 
qi estion whether a tenanc} w bv nature at will or permanent is a mixed question 
of fact and law (8) Where lands were let out more than a xty years before tho 
suit, for building purposes, the ancestors of tho defendants having erected 
thereon a house more than sixtv years before the suit, and having with the 
defendants resided there from first to last, it was held that the Court was at 
liberty to presume that the land was granted for budding purposes, and that 
the grant was of a permanent character (9) A tenancy having been created by 
Inbuhjal which did not contain any words of inbentance, nor even the usual 


(1) O iiesh Cl under \ Viikhitta Soondr} 
\\ K Sp 1^0 95 (1865) 

(2) Beer Chunder v Ran CuHy 8 W 
R 209 (1867) 

(5) Protunno Kumar \ Seerdary of 
State 3 C W N. 693 (1899) 

(4) Arunaehalla Antbalam v Orr, 40 
M 723 (1917) Tor tnamdar asd ktidt- 
varani right see Srmathi Jagannatka v 
Kutai ibarayiidu 39 M 21 (1916) 

(5) Porbes \ \teer Mahomed IZ B L 
R 315. 30 W R. 44 

(6V Suriioioyee \ Satteshchunder Roy 
10 Moo I A 123 (1864), Assanoollah v 
Obhoy Chunder 13 Moo I A 317, 318 


(18/0) 

(7) Jagadxndra Nath v Secretary of 
State, 30 C 291 (1901) jee notes to s 
36 

(8) Surendra Kaih Roy \ Dttarkanath 

Chakraiarlt, 44 C 119 (1917). Raya 

Uakund Deb v Gepi Rath Saha 21 C. L 
J 45 

(9) Ciingarf/iur Shikhdar v Ajtmuddm 
Slah S C 960 (1832) Referred to in 
Rakkai Das v Dinomeyi Debt 16 C,, 652 
(1889) Onkarapa \ Subaji Pandurang 
IS B 72 (1890) i eshtcadabai v Ram 
ehandra 18 B 81 (1893) Kobin Mendut 
V Choiim Mulhck, 25 C. 897 (1898) 
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HusbaDd Tbe presumption of implied authority on the part of the wife to pledge her 

‘indu’lfe husband’s credit for necessaries may be rebutted by proof of circumstances 
inconsistent with its existence. Such authority cannot be presumed where the 
husband has expressly forbidden hio wife to pledge his credit (1) 

Interest The exaction of usurious interest raises a strong presumption of undue 

influence (2) And an attempt to conceal the rate of interest indicates an 
intention to get the better of the borrower (3) 

Land — Pre- The hereditary nature of a tenure or taluk may be presumed from evidence 

gumptions of long and uninterrupted cnjoYm"nt, and of the descent of the tenure from 
to the ^old father to son, notwithstanding the absence of words of inheritance in the mstru- 
Introf ment by nbich the tenure was originally created (-t) In another case it was 

held that successive enjoymen* for three generations, without interference, of land 
eranted by a zemmd ir to a member of his family m lieu of maintenance, justified 
the presumption that the otigmal grant was intended to be absolute (5) In 
England proof of the possession of land or of the receipt of rent from the person 
m possession is primdfacip evidence- of a seism m fee. In India the proof of 
possession orreceiptof rent by a person who pays the land revenue immediately 
to Go\ eminent is prtmd facie evidence of an estate of mheritauce m the case 
of an ordinary zemmdari The evidence is still stronger, if it be proved that 
the estate has passed, on one or more occasions, from ancestor to heir (6) In 
a recent case it was held that the onus was on the Secretary of State for India 
to show that when a zemindari was confirmed the right to resume or assess the 
land was tescrvcd(7) , and m another it was held that the onus was on him^to 


lu» title to exemption, not by inference but by positive proof required by the 
Regulations (9) Begiatration by a Collector of land as hXhiraj m 1795 afiords 


(1) htahomed Sultan Sahtb % Robin 
sen 11907) 30 M 543. following /o«jr v 
Rees IS C B NS 638 

(2) Ibdul Mejeed v Khirode Chandra 
Pal 42 C 690 (1915) (ten p^r cent is 
usurious i( the security ts ample) 

(1) Ib 

(4) Copal Lall v Tilnk Chnnder 10 
Moo I A 191 (1865) sc 3 W R . P 
C JJhiinhMt Sttifh V Cojimaa Sxo^h, 33 
Moo I A 433 (1867) (evidence of long 
uninterrupted enjo)ifflent will supply the 
want of words of limitation in a pottah) 
See also on absence of words of ' inbent- 
ance ’ and use of word mokurrari "SC, 
543 (1879), 9 I A 33 (1881), 8 C, 664 
(1881), 12 I A, 205 (1885), SuttosarruH 
Ghosal V Mohesehvnder, 12 Moo I A, 
263 , s c 2 B L R (P C ), 23 , 11 W 
R (PC), 10, 258 (1868), Keotdeep 
Narain v Government, 14 Moo 1 A, 247 
(1871) ,s c,ll B L R,71, Mnnrunjun 
Singh V Telanund Sirgh, 3 W R, 84 
(166S) , Nobo Doorga v ^larka Nath 24 
i\ R 301 (1875) harunahar Mahantfv 
\'iladhro Clio idlit} SB L R, 655 
(1870) sc 14 W R, 107. Labhee 
Koo^tar \ Hari hrtshna 3 B L R, 226 
(A C) (1869), sc 12 W R, 3 (the 
words ' Hiokurran islemrart" create an 
hereditary Vight in perpetuity)’ Brafanalh 
Kinidu ^ l\khi Narain. 7 B 1, R, 211 


(1871) , Ismail Khan v Aghore Nath, 7 C 
W N 734 (1903), H’lnterscttle v Sorot 
Chandra, 8 C W N . 155 (1903), Uma’ 
Khan V Jlfruimoii Dost 8 C W N, 301 
(1903) A wioKroii title was presumed 
from continuous payment of rent for more 
than a hundred years Any presumption 
ansins from long possession is of course, 
negatived where the origin of the tenancy 
IS Ajnown Jjma.il Khan ^ Brougton J 
C W N 846 (1901) See 
Krishna v Ismail Khan, S C W ^ ^ " 
(1904) Kilralan Jlfomfol v Ismail Khan, 
8 C W N. 895 (1904) See an article 
on Presumption as to permanent tenancy 
in homestead land 'SC W N , eeeysii 

(5) lagannadah Naraiana v Pcada 
Pakir, 4 M 371 (1881) 

(6) Collector of Tnchinopols v Tehka 
mam. 14 3 L R , 139. L R . 1 I A , 283 
(1874) 

(7) Secretary of State v Kirtibas Bhu 
Pali Hartchandas, 42 C, 710 (1915) 

(8) Srt Raja Parlhasaralhy Afpa Rao v 

Secretary of State, 38 M, 620 (I9I5) 

(pre-settlement) 

(9) Mahtab Chand \ Bengal Govern 

ment. 4 Moo I A , 497 See as to laiiraj^ 
tenures ante, ss 100 — 104 Lakhiraj, 

Fields evidence Act 6th Ed 323 342. 
370 
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lease it is presumed that there is an implied agreement and that he does so on 
the «arae terms and conditions is were mentioned in the lease, until the parties 
come to a fre^h settlement (1) Proof of possession for a number of years and 
of pannent of rent durini; that time to the landlord raises a presumption that 
such pos.'ession wis h\ iirtiie of a title from the landlord, though there may- 
be no proof of the specific title chimed (2) "Where a rjot shows payment of 
rent for any pirticiilir loir, the presumption is that the rent for previous years 
has been pud and sitisfied, unless the contrary is shown by the landlord (“1) 

There is no presumption in South Canira that a tenancy is either chalgem or 
mvJgem Immcmornl pos«ossion on a uniform rent will raise a presumption in 
favour of miilqcnt tenure, and the burden will be on the other party to prove 
that the tenant was holding on chalgent tenure (4) The presumption raised by 
an entn m a record of rights that certain land is brahnollar prevails till it is 
rebutted (5) There is no presumption in India that a grant of land includes 
the minerala under it for the word “ grant ” lias not the special and technical 
meaning assigned to it in English Law (6) The nature of the presumption 
raised bv section 201 of the Agra Tenancx Act, 1901, has been considered (after 
several conflicting decisions) bv a Full Bench of the Allahabad High Court in 
a case m which it was held that where under that Act a plamtifi is recorded as 
havmg a propnetarj right, the Rexeniic Court is bound to presume in his 
favour and «o is not competent to receiie evidence on the question of proprietary 
title (7) The rebuttable presumption as to tenure under the Bengal Tenancy 
Act, section 5, cla *■ ** »— — — — v r— . j-*- 

that Act , for it ' • 

Pnw Council it . > 

Land Revenue Act was fatal to a claim to deal as private property with land 
entered in a record of rights as a graveyard and icab/ by user if not by dedica* 
tion (9) Where it is admitted that a tenure is permanent, heritable and transfer 
able, a presumption ordmarilv arises lu faiour of the tenant, and the onus 
of showing that the ttnure is wanting m the characteristic of fixity of tent 
18 thrown upon the landlord (10) See further as to presumptions in tue case 
of possession, the Notes to section 110, ante, and see Notes to sections 101—104, 

“ Landlord and Tenant ” 

Delay m suing to enforce rights raises a presumption unfavourable to the Litigation: 
person who mahes such delay If some presumption usually arises against Procedure 
’ ' ’ ’ ‘ * ’ ' “d to rights the 

proof of which 
lav on thi* part 


(1) CnaiuioUah x ElaliccbuksU W R 
11864) Act X 42 Jumant Ah v Chutter- 
dharee Sahcc 16 W R 185 (1871), Taro 
Chunder v Ameer Mundul 22 W R 394 
(1874) Altab Bibec v Joogu! 25 W R 
234 (1876) see also Rengal Temncy Act 
(VIII of 1885), llati Lai Karnani v Dar- 
jeeling MiinicipaUli 17 C L J, 167 
(1913) 

(2) Adhar Chandra Pal x Dibokar I)ha 
ion 41 C. 394 (1914) 

(3) Sooruth Soondaree x Bredte 1 W 

R,274 (1864), Mirlherject Singh v 
Choker Narain 2 W R , 58 (1865), 

Enoiet Hooscin v Deedar Bue, W R 
(1864) Act X, 97 

(4) ^iMn Hegadihi v Chonnamma 
Shetlalh (1907), 30 M 1908 

(5) Nandlal Palhak v hfobonlli Chan 
urfal Das, 17 C L J 462 (1913) 

(6) 5tiar)i« Bhiisan htisra v /joli Prasad 


Smeh Das P C, 44 C 585 (1917), 

Hars jVoraiB Singh Deo v Sriram Chakra 
torti P C 37 C 723 (1910), 37 I A, 
136 Dnrga Prasad v Braja Nath Bose P 
C 39 C 696 (1912) , 39 I A , 133 

(7) Durga Prasad v Haeari Singh F 
B (1911) 33 A, 799, following Becban 
Stngh V Anran Singh (1903). 30 A 447, 
and oxer ruling Dhanka v Umrao Singh 
30 A 58, Dll Kunaar v Udat Ram 29 
A 148 n’aris Ah Khan v Pitrsolam 
haratn (1910). 32 A 427 

(8) Jagabandhtt Saha x Magnomoyi 
Dassee 44 C SSS (1917) 

(9) Centrt of Words v llabi Baksb 40 
I A 18 (1912) 

(10) Pori Canning Co v Kalyani Dcxi 
32 C L J . 1 . (P C ). 24 C. W N, 369 . 
47 C 2S0 

(11) Sham Cfianif x Ktshen Prosad 14 
Moo 1 A 595 600 (1872) 
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words mourast mohirar »*•»- 
that the lea.se was take 

been no recognition of ' 

by receipt of rent from 
buildings standing on t 

and the land having alnays been let out in yora, held that these facts were not 
sufficient to warrant the inference that the tenancy was, when first created, 
intended to be permanent or was subsequently by implied agreement converted 
into a permanent one (1) In a subsequent case(2) the facts of long possession 
of a tenancy by the tenants and their ancestors, and of the landlord having 
permitted them to build a pucca bouse, which had existed for a very considerable 
time and which was added to by successive tenants, and of the tenure having 
been from time to time transferred by succession and purchase in which the 
landlord acquiesced, or of which he could not have been ignorant, were held 
sufficient to - i. ' was of a permanent 

nature In • ■ was held that while 

the words li an estate of inhent- 


''UfBcient certainty (3) In this case it was said that a substantial premium for a 
1an«A AT,« Af .^1 _* --4. 1 *v *V„f a 


absolute owner of an estate borrowed moneys ostensibly to pay off a mortgage, 
there being no intermediate incumbrance, it was held that the prcsumptiou 
must be that his intention was to extinguish the mortgage, and not to keep it 
alive(4) , but in the case of a first and second mortgage, and m the absence of 
evidence to the contrary, it would be presumed that he intended to keep the 
prior charge aUve for bus own benefit (5) Where a road has been for many 
years the boundary between two properties, and there is no evidence that 
either proprietor gave up the whole of the land, the presumption is that the 
land belongs to both adjoining proprietors, half to one, half to the other, up 
to the imddle of the road {(>) In India the title of possession must prevail, until 
a good title is shown to the contrary (7) A registered purchaser under section 
50 of Act VIII of 1871 wiU have priority over an unregistered one, even though 
he has obtained possession , but this doctrine will not apply where the subse- 
quent purchaser who legistcre, has actual notice of a piior unregistered purchase, 
possession itself having been under certain circumstances treated as sufficient 
notice (S) Where a tenant under a fease holds over after the expiration of tie 


(1) Jsmatl khan \ Jo^goon Bibce 4 C 

IV N 210 (1900) , see also Ismatl Khan 

V Broughton 5 C W N 846 (1901) 

(2) Casfers- v Kedar Nath 5 C W N 
8S8 (1901) and sec Nanda Lai Cos lamt 
\ Atarmam Vasec (1908) 3S M 763 
and Grant v Robinson (1906) Jl C W 
N 242 

(3) Ram Narain Singh v Chota Nagpur 
Banking Association 43 C 332 (1916) 
Raghojirao Saheh v Lakshmanrao Saheb 
P C 36 B 639 (in2) 

(4) Mohesh Lai v Mohan Bauan L 
R 10 A. 62 71 (18„3), s C. 9 C, 961 

(5) Gokuldas V PurdJimcJ 10 C 1035 
(1884), II 1 A 126, see also Copal 
Chundcr v Herun bo Chitnder 16 C 523 

(6) Mobariiek Shah \ Toofani 4 C 


•’06 (1878) 

(7) HaimunChuUy Coomar Gunshcam 
P C App 84 (1834), Pedda Vcncatap9 
> Aroovala Roodrappa P C App 
(1834), Butdocant Roy v Chnnder Koo 
mar 13 Moo I A 145 (1868) Trdochiin 
Chose V Kailas Nath 3 B L R 
(1869), 13 W R 175. Selam Sheikh v 
Baidonath Chalak 3 B L ^ , , 
312 (1869) Kalee Chunder V AiJoo 

Sheikh 9 W R 603 (1868) IVaU ^hm^ 
\ Ajudhia Knndn 13 A 537 
see also Field s Evidence Act 6th Ed 


(8) Fuetoodeen Khan v Fakir Mahomed 
a C 336 (3879), see 7 C SSO (1881) 
and cases there reviewed and 
Chunder V Dataram Ro} 8 C 597 (188 ) 



CHAPTER VIII. 

Estoppbu 


The subj ’ " ' -if tion?, which are 

partly dealt • that an estoppel 

IS a personal ^ ^ umstanced from 

proving peculiar facts wliercas a presumption is a rule that particular inferences 
shall be drawn from particular facts whoever proves them (2) An estoppel 
IS only a matter of proof (3) The oms of proving an estoppel lies of course 
on him who sets it up (•!) An tatoppel cannot be created either by an ambi 

f uous document or an ambiguous act (5) It is not necessary that there should 
e any fraudulent intention established m connection with the misiepresentation 
which 13 the subject of estoppel (6) A man is estopped when he has said, 
done or permitted, some thing or act, which the law will not allow him to 
gainsay Owing to its use m ancient times in shutting out the truth against 
reason and sound policy, the doctrine of estoppel was not favoured and was 
charactensed as " odious ” In modem times the doctrine has lost all ground 
of odium and become one of the most important, useful and just, factors of 
the law At the present day it is employed not to exclude the trath , its 
whole force being directed to preclude parties, and those in privity with them, 

' . . 1 r . » * > irinciple which can 

In. the case of one 
^ Court has to see 

what their original rights ate (8) 

It has been pointed out b) a text writer of the highest authority on the 
Law of Evidence(y) that the Courts formerly through the phraseology and 
under the garb of “ evidence ’ accomplished results which mey now attain 
' pnnciplo of estoppel, the modem exten 
law by a direct and open application of 
w there were three kinds of estoppel, 
namely (o) by Eecord, (6) by Deed, and (c) tn pats 

Estoppel by Record is dealt with by the Code of Civil Procedure, sections Estoppel by 
11 — 14, (10) and by sections 40— 44 of this Act (v antp.pp 392-^19) There is Record 


(1) See as to the law of estoppel B«ge 
low s Treati=e on the Law of Estoppel 6lh 
Ed (1913) Everest and Strode $ Law of 
Estoppel 2nd Ed (1907) Cababe Prin 
ciples of Estoppel (18S8) an Estoppel b> 
Representation and Ret Judteata m Bntisb 
India by A Caspersz being the Tagore 
Law Lectures 1893 4th Ed (19IS) 

(2) Steph Introd 175 

(3) Basht Chandra v Enamel Alt 20 C 
236 239 (1892) 

(4) tlalaraja Btrendra Kxshore v Ba\ 
kunia Claidra Deb 46 I C 474, and 
the ordinary rules of proof apply There 
fore if an estoppel arising out of a writ 
ten statement is produced it and not the 
judgment must be put in evidence Aiinada 


Protanna Lahtn v Badulla Mandiil 47 I 
C 985 an estoppel can only be raised by 
pleading If it is not pleaded the Court 
will not 60 into the matter Puran Pande 
V Dhanpal Tenon 52 I C 739 

(5) Mamta v Sallai/jee 46 I C , 609 

(6) Bclb r Prasad y Jugul Kish^, 3 
Pat L J 454 » c 46 I C.. 473 

(7) B gelow op ett 6th Ed 5 6 

(8) Jtttan Lot v Behan Lai 45 1 C 

68 

(9) Thayer's Evidence at the Coanaon 
Law 318 cited in Rap Chand \ Sarberuor 
Chandra 10 C W N 747 (1906) i c 
3 C L / fi’S 

(10) Woodroffe & Alls Code of Civil 
Procedure ^nd Eil. 95 -101 


W LE 


62 
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[S. 114 . 


Partner 

ship 

Mortgage 

lleliglOQ 


of a suitor may under particular circumstances be indjcatire of a consciousness 
on Ins part that what the opposite party claims is a true and proper amount (1) 
^o presumption can be raised against a party to a smt from his refusal to with 
diaw his ca'se from the determination of a properl) constituted Court in order 
to submit It to private arbitration Nothing which pisses between the parties 
to a suit m anv attempt at arbitration or compromise sliould be allowed to effect 
tlie slichtest prejudice to the merits of their case, as it eventuallv comes to be 
tried before the Court (2) The return to i imt of habeas corpus is not neces 
sanlj conclusive, and does not preclude cnqiiir) into tlie triitli of the matters 
alleged therein (3) A witness sent by the police is presumablv under restraint 
and a statement made by such witness and so recorded raises siLspn.ion that it 
was not V oluntaril) made (1) 

In a partnership smt where one pirtj docs, but tlm other party does not 
allege a specific agreement that the shares in the said partnership were unequal 
the existing presumption as to the equality of partners’ shares casts the burden 
of proof on those alleging the agreement who must therefore begin (5) In the 
ca'^c cited it was held by the Pnvy Council that where itmual accounts between 
partners ceased and a final account showing divisions of capital and revenue 
was made out and some of the partners aftenrard^ carried on the business for 
ten jears vnthout interference from the others there was a presumption of 
dissolution of partnership at the date of the final account (6) 

The presumption, gen'*nUv speaLmg, m the absence of any evidence to the 
contrary is that a person whovi money goes to satisf) a prior mortgage 
intends to keep alive for his benefit that prior mortgage (7) 

A child born m India must under ordinarv circuinst inceo be presumed to 
’ ' ’ ' lal status (8) Wth 

' consequence of the 

the question arises 
^ IS to be dotetmined 

not by ascertaining t£e law which was applicable to such person pnot to the 
conversion, but by ascertaining the law or custom of the class to which such 
person attached himse’f after conversion and by which he preferred that his 
succession should be govcmcl (9) 'W'here it was found that the Catliobc form 
of worship had been followed for more than sixty years m a certain church, it 
was held that the onu* was on those who vnshed to estabhsh that the church 
had onginiUy been Syro Chaldean (10) 


(1) Mussamut Bibce v Sheikh Ha nid 
10 E L R 45 54 (1871) 

(2) Molabeer Singh v Dhujiaa Stngh 
20 W R 172 (1873) 

(3) Tn the matter of Khalijtt Btbi 5 B 
L R 557 (1870) contra R v k'atghan 
5 B L R 48 (1870) the writ does not 
now issue the High Court has however 
conferred upon it certain powers of issu 
mg directions m the nature of a writ of 
habeas corpus Cr Pr Code 9 491 

(4) R \ Jadab Das 4 C \V R 129 
141 14-’ (1899) 

(5) Jodabram Dey v Bulloram Dey 


'’6C 281 (1899) ref Collector of Iau«P»r 

\ Jamna Prasad 44 A 360 (1923) 

(6) Joopoody Sarawa \ Lachman 
s any PC 36 M 185 (1913) 

(7) An ar Chandra v Roy Colobe 4 C 
W N 769 (1900) 

(8) Skill r \ Ordc 14 Moo I A 
09 (1871) 

(9) Lastu gs \ Co sohes 23 B 539 
(1899) in which (p 541) it was held that 
the lower Court had not drawn a correct 
presumption 

(10) Ambalan Pakk ya \ Barth 36 M 
418 (1913) 
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'luthentu vtion 'omelnw imi>orte<l \entv and gave to the instrument to which 
it ippendeil its \)ecalnr rfEcacj (1) "Wnttcu CMdencc was considered of 
a higher nature than \crhal, and where the document was of \ formal character 
executed under -eal it is leganled as conclusive not merelv is to the inten sts 
con\e\cd but also as regards matters of recital The principle was that where 
a man 1 ad enti,reil into a solemn cn^jagement by deed under his hand and seal 
as to certain facts In. should not be permitted to denj niv matter winch he had 
80 asserted (2) 

\n cstopjiel b\ dietl is a preclusion against the competent parties to a 
valid scaled contract and their prmes to deny its force and effect b} an) evidence 
of infenor «oleninit\ (3) The ndt declares that no man shall be permitted to 
dispute his own solemn deed In India, however, conveyancing is of a simple 
and informal character! 1) and contracts under sell have no spcciil privilege 
attached to them being treated on the same footing as simple contrac'-s (5) 
But while tlie technical doctnne has no application in this tountr) statements 
in docuinen*s are a^ admissioas alwivs evide}ice against the parties \nd the 
admissions ina\ be concZiisiie if thev work an estoppel that is if the statement 
has been octed upon b) the parti* to whom it was made (6) 

Tlie " * • ’ , treat 

the estop uch a 

large cla' Df the 

purposes of a paiticuhr transaction to treat certain fact-> as true (7) In this 
countr) the technical doctrine is not rccogmsed at all and a statement in a 
deed or other document cau only give nse to an estopjiel if the case is one which 
can be brought oathin the lule as to estoppel by conduct In some cases, such 
a statement amounts to a mere admission of more or less evidential value 
according to the circumstances but not conclusive In other cases namely, 
those in which tlie other parti has been induced to alter Ins position upon the 
faith of the statement contaiRe<l id the document such a statement w/ll operate 
ds an estoppel In this vie ’ ' im a deed or 

other instrument is onl) a by conduct 

or misiepre entation winch of this Act 

An estopp I however vi pais ma) arise m connection with a deed is in con 
nection wnth any other instrument 

In the case of Paraii Singh \ Lniji l/aZ(8) the rule on this point was laid 
down as follows — 

‘ If a party to a deed is to be precluded from cpiestioning lus solemn act 
The strictness of the rule of 
be used to promote justice, the 
L, reed must be proportioned to 

the degree of care and intelligence winch the natives of the country in practice 


(1) Bgelnw op cl 6th Ed V60 36^ 

(2) Do-Lnai ^ Taylor 2 A &. E '’'S 
291 Pollock on Coi tract 5th Ed 131— 
143 

(3) B gtlow op cl 6th >d j 60 — 36’’ 
So c (110,1 V Taylor 2 A L T. 278 291 

(4) See observations of Paul J in 
Don cite \ hcdarnatli Chiickerbulty 7 B 
L R 728—730 (18*1) and see Kedar 
naih Chuckerbutty \ Don clle 20 W R 
353 (1873) and the deeds and contracts 
of the people of India are to be liberally 
construed Hanooman Prasad v ifusst 
Baiooee 6 Moo I \ 411 (1856), Ram 
tall Set V Aanai Lall 12 C, 578 (1886) 


(а) Raja Salt b v BItJl Sngk 12 
Moo I A 27S (1869) sc 2 B L R 
P C 111 Ra Coral \ Bloquierc 1 B 
L R O C 37 (186‘) Tirumala v 
Pmeala 1 Mad H C. R. 312 318 (1863) 

(б) s 31 one pp 303-306 an 1 
Sadh I Ch trn \ Basade Parbeary 9 C 
W N cevin (190o) 

(/) BKCtovv op ctl 6th Ed 161 note 
(3) see Carpet ter \ B\ Her 8 M W 209 
212 

(S) I a 403 410 (IS ■) hit see as 
to this case Chenitrefta v PHra''/<i 11 
B. 708 (1837) 
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a tno fold estoppel ansin^ by record, that i<», from the inocecclmgs of the Courts, 
firct, in the record, considered as a manorial or entrv of the judgment, anti 
secondly, m the record considered as a judgment In the first case mentioned 
the record has conclusive tPect upon all the world It imports absolute \entv, 
not onl} against the parties to it and those in prmt^ with them but against 
strangers also , no one iiiaj produce evidence to imj each it Thus no one, 
whetherpartj pnvy or stranger, is permitted to den} the fact that the proceed 
mgs narrated in the lecoid tool place, or the tune when tlic} purport to have 
tal en place or that the jiatfics there named as htigant& participated m the 
cause, or that judgment was gi\cn as therein stated , u^lle^3 m a direct pi oceed 
mg instituted for the puipose of correcting or annulling the record (1) 

The estoppel of a record as & judgment js of greater importance The force 
and effect of a judgment depend first ujxm the natuie of the proceedings in 
which it was rendered, te, u^ion the question whether it was an action tn rem 
or tH /?ej50«oHi(2) and jccujidli/ upon the forum m which it was pronounced, 
1 e upon the question whether it was a judgment of a domestic or foreign 
Court (3) The record of a jugdment tii lem is generall} conclusive upon all 
persons In other cases, so far a« the record purports to declare rights and d uties, 
its matenal recitals import absolute 't.nty between the parties to it and those 
who claim under them The estoppel arising from or fixed by the fact enrolled 
constitutes the estoppel of a judgment to the question whether the 

judgment neci.ssdTilv creates an estoppel, the gencrsl answer rt, jes, if it results 
in res judicata no, if it docs not (4) 

Kstoprel must be distinguished from »C5 judicata Estoppel is part of 
the Law of Evidence and proceeds upon the Equitable principle of altered situ 
ation, while the doctrine oi res judicata belongs to procedure and is based on 
the principle that there must be an end to litigation (5) Ilie plea of res judicata 
prohibits the Court from enquiring into a matter alrcadj adjudicated, while 
estoppel prohibits a part} from proxing 
declarations or acts, to the prejudice of 
his position (6) Res judicata ousts the , 
onl} shuts the mouth of a party (7) 

tstoppelby The strict technical doctnnt of estoppel hr deed cannot be said to enst 

Deed in India (8) Section 115 of this Act is cihaustne, and the Law of Estoppel in 

this country is contained in it (9) This sj->ecies of estoppel originated by virtue 
of that which constituted a writing a deed, namel}, the seal It is to the wet 
that the seal was once the mark of authonty and greatness, ratlier than to the 
fact that it was a seal, or that (as is commonly said) its use was a solemn act 
that to be traced the origin of the effect of the instrument as matter o 
evidence Later, the idea gamed force that the seal itself, besides offoming 


(1) Bigeto\> op ett Sth Ed S 36 

(2) Bigelow op cit , 6(h Ed 8 36 38 
V ante pp 388-392 

(3) V ante pp 388—392 

(4) N .b 

iS) WoodrolTe and Atncer Ali Ci> I 
Procedure Second Edition p 101 Sec 
CasfatnoIIi Jeirojbhat \ Str Currtmbhoy 
Ebrahtni 36 B 214 (1912} BatshanPer 
PPanabhai v Morarjt Keihavjt 36 B 2S3 
(1912) 

(6) Sitara i \ ^iitr Begum (1886) S 
A 332 

(7) Cassamalli Jatrafbhat Peerbhm \ 
Sir Currvibhoy Ebrakxit (1911) 25 B 
21S 


(8) See Cokuldat Gopaldas \ Furanmal 
Prctistikdas 10 C 1035 (1884) 

dar Serimatu v Vtraf’pa ClietU ^ 

H C R 174 (1864) [ The Strict tecD 

ncal doctrine of the Engl sh bw , 
estoppel in the case of solemn deeds un e 
seal rests upon peculiar grounds that naj. 
no application to the present bonds o' 
other written instruments ordinarily » 
use amongst natives ] Pam Copal ^ “ 

1 B I, K O C 37 
Smgh V Lalji ilal 1 A 403 (1877J 
Don-elle v Kedarnath Chuckerbutty < 

L R, 720 (1871) Kedarnath tb"/" 
butty V Domelte 20 W R.. 362 (18”^ 

(9) Asmatunnessa K! atum v Horendra 
Eel Diiwoi (1908) 3S C. 904 
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the circumstances such an estoppel by agreement or by such conduct as is pro 
vided for by section 115, post (1) In the case cited Jt was held by the Pnvv 
Council that a decree for partition in a suit by a member of a ]omt Hindu family 
IS res judicata as between all co sharers who are parties to the suit (2) In 
addition to the above forms of estoppel tn pais which are now chieflv of historic 
interest only, there is the modern doctrine of estoppel tn pais ‘ Indeed the 
L-stoppel tn pats of the present day has grown up entirely «mce the time of 
Cohe and embraces ea es ueier contemplated in that character by him or by 
the lawjers of eien much later *111168 though the old lines are often Msihle m 
the newer patbwaj’s ” 

Estoppel in pais according to the modern sense of that t'rin has been said 
to arise j?rs% (a) from agreement or cMintract bosyndlj {b) independently of 
contract, from act or conduct of tntsreprcscntatian which has induced a change 
' ’ the party against 

races (a) all cases 
fact as settled so 
which an estoppel 

grows out of the performance of the contract by operation of law Estoppel by 
contract does not include cases of estoppel not an mg by or by virtue of the 
contract itself though arising m the course of the contract , if the estoppel js 
not part of the contract itself or of its legal effect it belongs to the next head 
While there can be no estoppel by agreement where the justice of the case does 
not require it, such an estoppel may be found to cast ivhere there is an agreement 
cither express or to he implied from the conduct of the parties to or the nature 
of the transaction itself which justice requires should be enforced The ques 
tion of the existence of such an estoppel must be dealt with on broad ground of 
legal principle irrespective of whether there may ^ a dcci'don in point or not 
The question in each case is — is there an agreement on which an estoppel should 
be justly founded (3) Sections 116 and 117 afford instances of the estoppel 
by agreement but they are not exhaustive of it (4) j\8 has been well said 
some transactions there are which ate so obviously based on a conventional 
state of facts that for that very reason the parties ncvci in practice come to 
* *v ^ «ii f. 1 jg tjjg carrying 

1^1 • I they thought about 

' ' I parties are deemed 

'' ■ « I ' bemg regulated bj 

• ' ‘ I 1 • nd bailee obtainmg 

possession are taken to accept it upon the terms that thej ivnll not dispute the 
title of him who gave it to them and without whoso possession they would not 
havL got it The act of acceptance of a bill of exchange amounts to an 
undertaking to pay to the order of the drawer Tkoagb s)f are 2 sstasces 
of estoppel by agreement the precise terms of the agieement and therefore of 


where these cases are c ted and cons dered 
and Clobici Sutgh % Jole StigI P C 
(190S) 31 A 73 

(1) C£ Grcettdcr Cl u) dcr \ Troy 
lolko Nath 21 I A 33 (1892) Anonia 
Balacharya v Z?<iinod/iar Makund 13 B 
25 (I 88 S) Sr nail Stkv am \ Valendro 
Nath 4 B L R PC 16 (1869) Cas 
persz op ett 4th Ed (1915) a 321 
p 306 

(2) A aim Ka ta Lahiri v Santo oyt 
Debja 41 I A 247 (1914) 

(3) /?:/• eland \ Sarbcstiar Cl anjra 
10 C W N 747 (1906), s c 3 C L 
J. 629 

(4) id Mr B gelow de«cnbes the 


estoppel o( tenant and I ce see of land as 
an instance of estoppel grovk ng out of the 
performance of the contract by operation 
of law (B gelow op ett 6th Ed 547, 
586 ) The estoppel of a bailee and other 
licensee is analogous to that of landlord 
and tenant (i6 6th Ed 490 592 593 

597 ) The estoppel m respect of nego- 
tiable instruments is also an instance of 
estoppel by contract but in this instance 
it IS sail! to anse upon some fart 
agreed or assumed to be true ib 6th Ed 
519) 

(^) Pip Cl and \ Sar’^cs ar Chandra 
10 C W N 747 (1906) citing with 
approval Cababe on Estoppel 12 21 
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bring to bear upon tbeir transactions. TSTiat is ordinarily known in these pro 
vmces as a deed, is an attested agreement prepared without any competent 
legal advice, and executed and delivered by parties uho are unaware of any 
distinction between deeds and agreements Under these circumstances it 
appears to us that justice, equity, and good conscience reqmred no more than 
that a party to such an instrument should be precluded from contradicting it to 
the prejudice of another person, when that other, or the person through whom 
the other person claims, has heen tnduced to alter Jus position on the faith of the 
instrument , but uhere tbc question arises between parties, or the representatives 
m interests of parties, who at the time of the execution of the instrument were 
an are of its intention and object, and who hav e not been induced to alter their 
position by its execution, we consider that justice in this country will be more 
surely obtained by allowing any party, whether he be plaintiff or defendant 
to show the truth As to the cases in which, in order to prevent fraud it may 
be shown that an apparent deed of sale is reallj a mortgage, see oh^c, s 92, sub 
IOC ‘ ^iidcHce of Conduct ' and_authonties there cited ( 1 ) As to estoppel by 
pleading v ante, pp 482-483 (2) 

Estonnei ** Estoppel tn pais under the ancient doctnne of the Common Law sprang 

In pnU (i) livery of seism , (u) entry ; (ui) acceptance of rent , (iv) partition , (v) 

acceptance of an estate Aside from the c. ' , r i 

mentioned instances mentioned by Coke, — < 
at the present daj , and even the cbaiact< 

from what it was in his tmic JEbtoppel by the acceptance of rent as known to 
Coke occurred where the landlord accepted rent from a tenant who held over 
aftetthce\pirationofa!ea«tbydced Such an estoppel depended upon the prior 
existence of a deed , while at the present day it is immaterial how the tenure 
aro«e (3) The estoppel bv partition was a case of implied warrant) In the 
case of a partition of lamU b) wnt of partition between co tenants the law 
imported a warrant) of the common title, and held it to be incompatible with 
tlieir duty to each other for either to become dennadant m a suit to recover 
auv portion of the land by a paramount title and thus to place himself in 
antagomsm to his co tenants No tenant after partition could set up an advene 
title to the portion of another for the purpose of ousting him from the part 
which had been partitioned off to bim (4) In this country the question whether 

tt- , c. . will depend in the case of a partition 

rc 13 an estoppel by judgment or res 
^ act of parties whether there is under 


(1) See also Bapun \ Senaravjt 2 B 

231 (1877) Gopal y VUhai 

BoUnl 7 B 78 (ISSn 

(2) And see Bliug cjnd<vn Doobey \ 
A/jno Baec 11 Moo I A 487, 497 
(1867) Ran Surti t v Mtissl Pran 13 
M I A 551 559 (1870), hruto Prea 
V Puddo Lochan 6 W R 288 (IS66) 
Ra -asza ti % hr Una 1 Mad H C T’ 
(1862) Daya! Jatraj v Khatav Ladha 
12 Bom H C J 97 

(3) Bigelow op 6th Ed 490 see 
Act IV of IBS'* (Transfer of Property) 
s 116 

(4) Bigelow op etl 6th Ed 445 — 
447 In the case of partition tn paxs by 
convesance between the parties there ap 
pears to be no estoppel apart from recitals 
unless there is an express warranty An I 
the rule itself has been subjected to some 
CUalificnion 6th Ed 446 


(5) As to the conclusiieness of 

pirtition proceedings see Mtissantut Oodia 
\ Bhopal 3 Agra Rep 137 
Classcc Rian \ Rutloo 1 Agra Rep 152 
(1866) SAitro , V Narayan 5 B 27 
(1880) Lahsiian Dada v Ranchandra 
Dada 5 B 43 (1880) RonneraJ v Ci' 
ro 5 E 589 (18S0) Nilo Ranclandra 
\ Gobzid Balia 10 B 24 (18Sj) Sadti 
\ Bo o 4 B 37 (1879) Ananta Bala 
charya V Da nod! or \fakund 13 B 25 
31 (1858) Am^na Behan \ Broicman 
Chndhrayn 1 C 144 2 I A 283 

(1875) Rttiah of PUapur i ‘'0'’“ 

12 I A 16 (1884) lenhatadn 'T Peda 
Venkayamma 10 M 15 (1883) Shetk 
Hossein \ Sheik Ifusund 18 W R- 260 
(1872) Hart Horayon v GanpaSrav Daji^ 
7 B 272 (1833) Kir'y Chunder v 
Anatl, Hath 10 a 97 (1883) kad 
Caspers? op ett 4th Ed J5 860-866 
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the circumstances such an estoppel by agreement or bj such conduct as is pro- 
vided for by section 115, post (1) Is the case cited it w is held by the Privv 
Council that a decree for partition in a suit by a member of a joint Hindu family 
IS res judicata as between all co shtirers who are parties to the suit (2) In 
addition to the above forms of estoppel tn pats which arc now chieflv of historic 
interest only, there is the modern doctrine of estoppel m pais “ Indeed the 
estoppel tn pais of the present day has grown up entirely «ince the time of 
Coke, and embnees cas?'? ne%cr contemplated in that character by him or bv 
the Iaw}ers of c\cn much fater ♦iraes, though the old fines are often Msibfe in 
the newer patliwa}s’* 

Estoppel t« pais according to the modern sense of that term has been said 
to arise frstly (n) from agreement or contract , bccomHi/ (6) independently of 
contract, from act or conduct of mtsrcprcsentaCion which has induced a change 
of position in ac ’ » • . 

whom the estoj 
m which there 
that it must sti 

grows out of the pertorraance ot the contract Oy operation ot law Ji^stoppcl D} 
contract does not include cases of estoppel not anting by or by virtue of the 
contract it«e!f, though arising in the course of the contract, if the estoppel is 
not part of the contract itself or of its legal effect, it belongs to the next bead 
While there can be no estoppel by agreement where the justice of the case docs 
not require it, such an estoppel may bo found to exist w liere there is an agreement 
cither express or to be implied from the conduct of the parties to, or the nature 
of, the transaction itself, which justice requires should be enforced The ques- 
tion of the existence of such an estoppel must be dealt with on broad ground of 
legal principle irrespectne of whether there may be a decision in point or not 
The question in each case is — is there an agreement on which an estoppel should 
be justly founded (3) Sections 116 and 117 afford instances of the estoppel 
by agreement, but they arc not exhaustive of it (4) As has been well said 
some transactions there are which are so obviously based on a conventional 
state of facts that for that very reason the parties ne'er m practice come to 
anj express agreement about them at all and the estoppel is but the carrying 
’ ’ * • •• • about 

parties are deemed 
bemg regulated b} 
nd bailee obtaining 

possession are taken to accept it upon the terms that thej "all not dispute the 
title of him who gave it to them and without whose possession they would not 
have got it The act of acceptance of a bill of exchange amounts to an 
undertaking to J>ay to the order of the drawer Though aJJ are mstaDfes 
of estoppel by agreement, the precise terms of the agreement and therefore of 


where these cases are cited and consnlereil 
and Clio! hci Singh ' fotc Singh P C 
(1908) 31 A 73 

(1) Cf Creender Cliundcr \ Trfiy 
lokho Nath, 21 1 A 35 (1892), Ananta 
Balachario ^ Damodhar Sfakund 13 6, 
25 (1888), i'riiiioli > Maliendra 

Noth 4 B L R. P C, 16 (1869), Ca* 
persz ot cii 4th Ed (1915) s 321, 
p 306 

(3) hai»n hfiuto Labtrj % So.rt>xijan>jt 
Debya 41 I A, 247 (1914) 

(3) Rut Chand \ SorbosKor Chandra 
10 C w N, 747 (1906), s c, 3 C L. 
J. 629 

(4) if Mr Bieelow describes the 


estoppel of tenant and licensee of land as 
an instance of estoppel growing cut of the 
performance of the contract by operation 
of law (Bigelow, ot cil , 6th Ed, 547, 
586 ) The estoppel of a bailee and other 
licensee is analogous to that of landlord 
and tenant (i6 , 6th Ed , 490. 592, 593, 
597) The estoppel in respect of nego- 
tiable instruments is also an instance of 
estoppel by contract, but in this instance 
it is said to insf upon some Sact 
agreed or assumed tn 1>e true ' ib 6th Ed 
519) 

(4) ^rip Chand \ Sn-hes jr Chandra 
10 C W N, 747 (1906), citing with 
approval Cababe on Estoppel, 12, 21 
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the estoppel ma^ varr according to the nature of the particular transaction m 
each case (1) \nother instance of such an estoppel (which however has not 
been provided for m the Act) is the estoppel of a peKon taking possession under 
an instrument whether a will or deed tnler vtios AMiere such taking is m 
accordance with a right winch would not have been granted e\cept upon the 
understanding that the possessor should not dispute the titl** of him under 
whom the possession was> derived there is an estoppel Tins occurs where 
several persons take Inmted inteiestb under the same instrunent In that 
case a part) cannot sav that the instrument is val d so as to enable him to take 
^ ^ ’ ' remainder who claim 

under a deed or will 
in question cannot 

bv such posses'^ion for more than twelve rears acquire an interest in the 
property different from that which he would have taken if the deed or will 
had been valid and operative (3) "Whether all the cases lere referred to 
under this head, oimht to be called estoppels k a matter of doubt 

Seccn dhj The nert head which constitutes an important addition in 
recent times to the law of estoppel embraces the class of cases known and 
described as estoppel bv conduct of misrepresentation the estoppel arismg 
without regard to contract rather or the fact to be taken as true not being 
necessaril) or ordinanl) the subject or the effect of contract Ihis estoppel 
13 dealt with in section ilo fost 

Besides these two classes the name of estopjv'l has been exten led to a 
vanety of cases which arc not estoppels at all m some of these cases there 
may perhaps be said to be a quasi estoppel in others the word is nier Ij used 
as eqiuvalent to bar lu others it is an entire misnomer tlie free use of the 
term ‘ estoppel m such cases giving rise to confa«ion and i iisapprehension of 
the real legal character of the act or declaration which is to bo considered (1) 
This Act deals with the subject of estoppel tn pai* m sections 115—117 but 
does not m terms preserve the above mentioned distinction between estoppel 
by contract and estoppel bv conduct The rules contained m sections 116 and 
117 hare been described as ' ’ art Other cases 

which have been included u nd to fall vrithm 

the purview*of section 115 to lefer to what 

has been described above Hard and fast 

distinctions are not ea«ilv or profitably drawn in this branch of the law Fstop 
pels m the sense in which that term is used in English legal phraseologj are 
matters of infinite vanetj and are by no means confined to the subjects dealt 
with in this Chapter of the \ct (5) 

In the case of the Co \ 5ouru;ni«K(6) Garth C I 

said — ‘ It has been further contended bv the appellants that sections 115 
to 117 contained in Chap VllI of the Ev idence Act laj down the onlv rules of 
estoppel which are now intended to be m force m Biitish India that those 
rules are treated bj the A.ct as roles of ev idence and that b\ the second section 
' tl e Act contains 

wmld indeed be 

■ enterta ning anv 


(\) R [• d a d Sab s ar do dra 

(■’) Id Doha V Fit gcrald 1 Ch D 
(IS*! ) 440 2 Ch D (1897) 8d Board 
V Board L R 9 Q B 48 D rga Das 
hi a V Islai Cla dra Dej 44 C 14S 
(1917) 

(■? Raja I c ia a V«i « la Apfa 
Rao V Rajal S rc ant Copala Roto 


(1908) 31 M 321 and Dalton v Fits 

gerold (1897) 2 Ch D 86 

(4) ^ c B ?eIo op c 6d Ed 43'’ 

494 

(а) j C 669 6 8 6 9 (1830) 

(б) Canges V/j fact r g Co ' 
So r jn II SC 669 (1880) and see 
Jo ak A a! ha alatla at Mad 
H C R 263 (18 3) 
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questions m tlie nature of estoppel which did not come withm the scope of 
sections 115 to 117 howt,\pr important those questions might be to the duo 
admini'^tration of the law Tlic fallacy of the argument i& in supposmg that 
all rules of estoppel are also rules of evidence The enactment in section 115 
is, no doubt, in one sense, a rule of evidence It is founded upon the well- 
known doctrine laid down m Pit.lard ^ iScars(l) and other cases that where a 
man has made a representation to another of a particular fact or state of cir- 
cumstances, and has therebj wilfully induced that other to act upon that 
representation and to alter his oivn previous position, he is estopped as against 
that person from proving that the fact or state of circumstances was not true 
In such a case the rule of estoppel becomes so far a rule of evidence that evidence 
is not admissible to disprove the fact or state of circumstances which was 
represented to exist But estopjiels in the sense in which the term is used m 
English legal phra<eologv are matters of infinite variety, and are bv no means 
confined to the subjects whicli are dealt with in Chap VIII of the Evidence 
Act A man niav be estopped not only from giving particular evidence, but 
from doing acts, or rtlv mg upon any particular argument or contention, which 
the rules of equitv and good eonscience prevent his using as against Ins oppo- 
nent A large number of cases of this kind veill be found collected m the notes 
to Dae V Ohter(2) and w hatever the true meaning of the second section of the 
Evidence Act mav be as regards estoppels which prevent persons from giving 
evidence we arc clearlv of opinion that it does not debar the plaintiffs m this 
case from availing theniseUcs of their present contention as against the 
defendants ” 

So parties will not be allowed to vary their cases on appeal by receding 
from admissions made in the Court of first instaocef)) and mav be estopped 

. . . , 1 . . , , , ’ . MV 


ime 

ho 

• leld 

cree 
the 

award of interest, and the judgment-debtor, accepting his liability to pay this 
decretsl debt as well as interest, obtained from time to time adjournments 
from the Courts to enable him to pay the amount it was held that the judg- 
ment debtor could not at a latei stage of the proceedings dispute tlie item of 
interest and was bound to pav interest from the date on which he admitted his 
liabilit) to paj interest (G) tstoppels may also anse out of the compromise 


(1) 6 A & E 469 

(2) 2 Smith L C 8th Ed pp 775 

el seq See Caspersz op e>l 4lh Ed 

(1915) s 69, pp 78 79 

(3) Up/ll ii<i Cliunder \ ffsiii Ktshore 

IS B L R 142, 23 W R 174 (1875) 
Detail Goyaii y Cadadhar Codebhoi Z 
Bom H C R, 28 (1865); Stracy v 
Stake, 1 M & W, 168, Aid/ia Chou 
dhry y Sunda tail 6 VV R 289 (1886), 
Doe d Child v Roe. IE & B, 279, 

Molichand \ Dadabhai 11 Bom K C 
R., 186 (1874) , Hureehur Moekerjee t 
RaibuTien Mookerjee 23 W R, 251 

(1875) , Katioilal Khan v Shothi Shoo 
jun, SC L R, 117 (1881), see Gopet 
Sahu \ /ojroiii Teuary, 9 C L R, 402 
(1851) 

(4) Uooitthee Ameer \ \fahoranee 


Inderjeet. 14 Moo I A , 203 . 9 B L R . 
460 (1871) Anant Das v Ashbunitr 
Co I A 67 (1876), Protap Chiuider 
V Aratkoen 8 C 455 , 10 C L R , 443 
(1882), Bahir Das > Ptobin Chunder, 29 
C, 306 (1901) See also Pisont v 

Attorney Cenerat, L R,5P C 516, and 
Rajmohnn Cossain v Gour Mohun, 8 
Moo I A 91 4 V\ R P C 47 (1859), 
where tt said that a decree of an 
Appellate Court obtained after a com- 
promise and an agreement not to prosecute 
an appeal «as an adjudication obtained 
with fraud 

(5) Ullam Chandra \ Khetra Sath 
29 C, 577 (1901) 

(6) Aoroian s Rasit, 6 Bom L R 417 
(1904) 
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of legal claims jxnde) le TVliere a Court has in fact no junsdiction to 

entertain a suit or application the con*5ent of tlie parties thereto cannot give it 
jurisdiction ^Vhe^e a person filed a claim in execution proceedings in the 
''Hiall Cause Court and thereafter when such claim was disallowed brought a 
regular suit m which it was held that that Court had no jurisdiction to enter 
tain the claim it was aLo held that the plaintiff was not estopped from sajnng 
that tl 0 Small Cause Court had no junsdiction to deal with tl e matter because 
under wrong nd\nce he onginallv filed a claim in that Court (2) In however 
an earlier case where a plaintiff put the Subordinate Judge s Court m motion 
to execute a decree and thus submitted himself to the jurisdiction of that Court, 
it was held that tl e plaintiff nas hy his own act estopped from saj mg that the 
same Court had no jurisdiction to retrace its steps bj dmcting a refund of the 
sum realiml under the order for execution and to replace the parties in the 
position wluch tl occupied before the nregular ciecutun was had (3) And 
wl ere in a recent case the cause had been made o\er to the Joint Subordinate 
Judge Viithout objection br either part> it was 1 eld that ther had waned 
enqmrv ns to jurisdiction and were bound b\ tl is tacit admission of it (4) The 
mere fact of a plaintiff in a smt for ejectment in a Cinl Court having on a pre 
\ioiis occasion applied to the Revenue Court for the ejectment of t! e defendant 
would not estop him from asserting that the defendant was unlawfully m 
possession that is as a t^espas^e^ (5) In the cose cited pendin" a suit bv the 
mother of the last Hindu male owner for a declaration of the invabditv of an 
nlleged adoption made to him the mother died and on her death an npphcation 
was made 1 \ the present plaintiff> who were remote rever^mners to be brought 


(n WoodroiTe X, AI s C Pr Code 
O Will r 3 '•nd Ed 10 3 4 
f^uitantey I ah \ Paar ^o 7 B 
304 (1?83) Karufan v Rama 

aamt 8 4^'’ (18SS) A^tetamt ' 

Mart kam ^ M 103 Kara Stmdan v 
Kumar Dukhinfttur 11 C. 2 0 (188)) 
Gaet Idaf B labdaa Ca Scan 1$ B 20’ 
(1891) Kath Kauth \ Rajccblachun 
\taioamdar ’ lud Jar \ S 343 12’ 
(186 ) jHssobundhaa Chalterjae \ If'at 
Jon & Ca '< Bourke 162 (1S6S) Seuily 
V Lord Dundanaid L. R s Qb D ^$8 
Prjer v Cnttf L. R 10 Cb D 534 
Hal! V Jesse L R 3 Ch D 177 
Pajena \<T a B ja Cob nd M I 
\ 181 (IS39) S Cajojathf v Sm Cota 
tatU 13 Moo I A 497 (1S70) ChaSaub 
Kaannvree Rsl ur C/endey S Moo I 
A 447 R PC 47 (1861) 

Cberakunneifi > I engvnal IS M 1 
(1894) as to wvl or see ilavrl^onolb 
Sarma v Unnada Saartdurree 5 \\ K 
JIisc 30 (1866) Sh lalmsaya \ 

J ngaya 4 B ■’4“ (is S) Jank Ammal 
\ KamaJjtham nai 7 Mad H C. R. ^03 
(]8'3) abaodocment Man Gab nd \ 
Jonire Ram )\ R 211 1864 as to 

agreements eentra eursus euna see Sada 
sva PUa V Ramal nga Pdia IS B L 
R 3S3 Ptfan % Allamej'Ceneral L 
R. 4 P C S16 Shea Colam v Bern 
Prasad SC.’ (is S' D nHariath Sen 
\ Gurueburn Pal 14 B. L. R.. ’S' 
(1874) 21 VV R 310 SlarrrtI \ Bli 

tngs 1 A 350 (18 ) Debt Rat v 
Cokul Prasad 3 A SS5 (1881) Ram 


la Aon Rat \ Bekhiaur Ra 6 A 6’3 
(1884) It has been held (hat ft com 
prom se which does not supercede the 
decree s no bar to the enforcement of the 
or pnal decree Darbba I enkamma v 
Ra Subbarayudu 1 M 387 (1878) 

Canga \ Mu I Dlur 4 A ’40 (188’) 
Lolafal H son \ Bodshah Musa n (P 
C) 8 0 C 143 Malta Redd a Am 
\ atha Redd 15 M L. J 494 See 

Ca persr op ef 4th Ed (1915) ss 
4S4— 459 pp 40’— 407 where these cases 
ire d scussed 

(’) Dcna \aik v Adi or Ch«n<t<T 4 C 
\\ \ 4 0 (1900) 3 C \\ N S9l 

(3) Cot nd tenon \ Sakharam Ram 
eha d a 3 B 4’ (1878) d ssent ng from 
C#a»c.tA Daji % Sakha a n Pan ehanJra 
P J 18 7 p ” ^ee also Cyan Chun 
de D ga d ra ” C 3l8 (1881) m 

h ch t as objected that part t on pro- 
ceed ngs could not be taken In cxecut on 
of a decree and that the Court was m 
error in appo nt ng the Am n as eomm s- 
s oner to effect part t on s 396 of the 
Code referr og to Comm ss oners n the 
idural Pont fee J hov>e er held that 
the order of the Judge ^as w th n the 
mean ng of the sect on 396 of the Code 
It mar also well be that apart from ques- 
ters of junsd ct on a person who has ae- 
|t. e ced n proceed ngs may be estopped 
from call ng them n quest on 

(4) Baref/o > Ralrgues (1910) 35 B 

f ) Pat-eda P bre Shea Charan ’’A., 
38 (1899) 



ESTOPPEL. 


825 


on record as her legal representatives and to contmue the suit, which apphcation 
was dismissed on the oojection raised by the present defendant in that suit 
and that suit was also eventually dismissed by the High Court in Second Appeal 
under Order 22, Rule 3 of the Civil Procedure Code The present plaintiffs 
thereupon brought this fresh suit Hfld that the defendant was estopped 
from contending in the second suit, that the deasion in the previous suit was 
erroneous, that the plaintiff’s proper remedy ^vas to continue the first suit, 
and that the second suit was barred under the Order mentioned inasmuch as 
the first suit had abated (1) 

Persons wiU not he permitted to take up inconsistent pc'Sitions.(2) So in 
the ca«e first cited, which was a suit upon a mortgage, the defendant contended 
that the suit was prematiue and the Court accepted that view The plaintiff 
again sued and the defendant pleaded Limitation, but it was held that it was 
not open to him to raise the defence Where a plaintiff having obtained a 
decree against one of two defendants, acqmesccd m that decree, but the defen 
dant judgment debtor appealed, making tbe other defendant also a party to his 
appeal witb the result that the plaintiff’s smt was dismissed, it was held that 
it was not open to the plaintiff m second appeal to contend that the Court 
below should have made a decree against that defendant with regard to whom 
he had acquiesced in the dismissal of bis suit (3) 

iSor will a part\ be permitted to approbate and reprobate in respect 
of tbe same matter (4) Where the property of a judgment debtor is sold 
m esecution of the decree and tbe proceeds go in satisfaction of the 
decree and the judgment debtor accepts tbe payment of the decree be cannot 
impeach a part of the sale (5) Where a person against whom execution is 
taken out admits his liabilitj he cannot subsequently repudiate it (C) 
If a person purchases an estate subject to a ortgage whether under a 
voluntary conveyance or under a sale tn tnvUum and undertakes to discharge 
it, he cannot be heard to deny the validity of the mortgage subject to 
which he made his purchase (7) W’here a person allowed execution to 
proceed for nearlj a year without objection, having twice obtained n stay of 


(1) ^riinachalam PeUa\ \ Vtlla^a 
PeUax 23 M L T 360, * c 52 I C 
465 

(2) \Uistt Cfatoonxita ^ Khanditar 

Khoda 21 ‘W R. 374 (1874) Bn/ 
Shooku I V Maliadco Dobci 17 W R 422 
118/2) Dobcc Mi/scr v Miingur Meha 
2 C L R 20S (1878) Sonaollah v 
III aniooddecn 24 W R 273 (1875) 
Sviiobhawa Daste \ Kntliiia Chunder, 
6 C 55 (1880) \\here a defend 

ant allowed without objection a pur 
chaser of a plaintiff s interest in 
'he suit to substitute his name on the 
record he was estopped from contending 
that the suit had abated Bir Chandra v 
BhansiDhar 3B L R AC 211(1869), 
Manpal \ Sahtb Ram (1905) AWN 
94. 27 All 544 (F B ) , Kansht Ram v 
Badda (1906), 23 P L R , Muhammad 
IVah hhan v Muhammad Moht ud dm 24 
C \\ N 813 

(3) Lahore v Deo Dans (1907), 30 A 
48 , Parsand Ah Kl an v Bismillak Begant 
(1904) 27 A 23 

(4) See Krislo Indro ' JIuromonee 
Dassee L R. 1 I A , 84. 88 (1873), Rup 
Chand V Sarbesuar Chandra, 10. C. W 


N 747 (1906) sc 3 C I, J 629 
It IS a sound principle of law 

that as between tbe same litigants 
a defendant cannot defeat the claim of 
the plaintiff by a plea negativing a conten 
lion successfully advanced by him in a 
former suit if he thereby approbates and 
reprolates Vara/lal Salat v Dhai)x 

Nagardas 6 Bom L R 1103 (1904) 

See Caieniry v Tulshi Pershad 31 C, 
822 (1904) See Balbtr Prasad \ Jugal 
Kishore, 3 Pat L J 4S4, s c 46 I 
C 473, Lola Kanahi Lai v Lala Brtj Lai 
22 C W N 914 (P C) i’Ait Chandra 
har V Duleben 28 C L J, 123, s e. 
48 I C 78 Jogendra Nath Banja v 
Vehendra Chora 47 I C 978 , Bastx 
Begam v Saj/ad Mtrsa 21 O C 188 47 
I C 553, Court Shankar v Ganga Ram 
77 P R, 1919. s c, 52 I C , 859 cited 
aHb voc Representation tost 

(9) .^nna^HrriB Bai \ Rama Chandra 
43 I C 178 

(6) Balbtr Prosad v Jugal Kishore 3 
Pat L. J 454. 46 I C. 473 

(7) Kolidas Cho-idhury v Prosanna 
Kumar Das 47 C., 446. 24 C W »J, 
269 , 30 C L J. 496 
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sale on the plea that he would satisfy the decree if time were allowed and haMng 
' ' ’ ” ' ' * t of the debt, induced 

he was held estopped 
against him (I) But 
conditions which are 

the essentials of an estoppel So to petition for the postponement of a sale 
in execution of a decree is not an mteational causing or permitting the decree 
holder to belieie that the judgment debtor admits that the decree can be 
legalU executed (2) And where a son, against whom a suit ought to ha\ e 
been instituted conducted on bebalf of his mother a suit wrongly brought 
a ’ ’ ** ’ t he and not the mother should ha%e Ken 

s that It was bv reason of representation 

0 tlamtiff was led to think that the mother 

was the ngbt person to !» sued it was held that the decree in that suit was 
not binding on the son, and did not estop him, in a subsequent suit against 
him from contesting the Aahditi of that decree (3) It has been held that the 
test for determining whether there is an estoppel from a decree based on a 
compromise is whether the particular matter in doubt was decided bj the 
parties in such compromise and embodied in the decree (4) If a landlord 
withdraws the amount deposited by the transferee of a non transferable holding 
to sot aside its sale under section 3I0A of the Cml Procedure Code of 1882 
without raising any objection he is not thereafter permitted to plead that 
the transferee did not b) his purchase acquire a aahd title to the noldmgf)) 


appeal a lada whom he alleged to be the legal representative of the deceased 
plamtifE On this apjieal an order was passed bv consent of parties sending 
back the suit to be re*tned on the merits as between the defendant and the person 
nominated by him as plaintiff, and it was so re tried and a decree was again 
passed m fav our of the plaintiff Hfld that it was not thereafter open to the 

' 1 -i. * *. * 1 . * * 1 . . u.j t. - enquiry into the right of the repre 

pauper (7) In the undermentioned 
ed from rai'^ing the objection that 
the sale ot the mortgageu piojiertv iii execution of the decree in the mortgage 
suit was invalid by reason of the decree nm not having Ken made absolute 
if such objection was not raised at an earlj stage of tlte proceedings (8) lu 

" i-ii » 111*1 ^ postponement of an 

• an\ objection on the 

lace on the postponed 

■ litv or irregularit) of 

■. aking Held that he 


(1) Coventry v Tiitshi Pershad 31 C 
822 (1904) 

(2) 1/iHO Aon an \ Juggitl 5c/<ini JO 

C. 196 (1883) sc L R 10 I A 119 
13 C L R 383, see Mwl Oodei \ 
Musiamut Ladoo 13 Moo I A 383 
(1870) \cxiton\ Uddiard 12 Q B 923 
See also as to petition for postponement 
Gtrdharx Stngh \ Hurdco Narain 3 I A 
230 (1876) distinguished in Thakoor 
Mahtob \ Leelanund Singh, 7 C 613 9 

C L R 398 (1831) 

(3) Mohnn Das \ Ktlkomul 4 C \\ 


\ 381 (1899) 

(4) Ra/a AiiMam I mkala Ptniiial Ko/a 
Dahadii' ^ Tliatha Ra>iiasant\ Chclk} 

M 73 (1912) 

( 3 ) Cadadbar Chose \ Uid'iapiir 
Zen ludary Co 27 C L J 385, s c, 43 
I C 74’ 

(6» Janaki A'li a! \ koi alall a 1 <al ‘ 
Mad n C R 363 (1873) 

(7) Akbar Htisa n \ 4/ia Dibi 2s k, 
117 (IVO’) 

(8> Thu nira P rsai \ Paijnatb Stngh. 
U C J’O (1903) 
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could not be allowed to iinpeach tlip sale (1) There can be no estoppel arising 
out of legal proceedings when the truth of the matter appears on the face 
of the proceedings (2) In the case cited the plaintiff uas held estopped 
br his own proceeding m an arbitration wherein he tecei%ed his share of the 
p'ropert% belonging to his father upon the footing of the exclusion of the 
mother, from claiming a share therein through his mother (3) No estoppel 
can arise from ignorance of law, which both parties must he presumed to 
know (4) A person can be precluded by his conduct from objecting to an 
irregularity in procedure which he himself invites (5) 

Where a judgment-debtor who had appealed for re\ersal of an ex-parlc 
money decree against him had consented to the attachment of his occupancj 
holding pendmg the re-hearmg proceeding and subsequently, on the decree 
bemg confirmed, objected to the "ale on the ground of non transferability of 
the holding ynthout the landlords consent; held that the attachment by 
con«-cnt did not estop the judgment-debtor from objecting to the sale The 
primary object of an attachment la that pending the sale the right of tlu 
judgment debtor in the property' attached shall be maintained intact for the 
benefit of anv possible purcliaser On the judgment debtor objecting to the, 
sale on the ground that the holding yyas not transferable by custom without 
the landlord s consent, the first Court held that the judgment debtor u as estopped 
from re^i'ting the objection as he had con ented to the attachment and bis 
decision y\as affirmed on appeal by the District Judge and the «ale yvas held 
and confirmed pendmg second appeal to the High Couit Held that tlure yyas 
DO question of estopi>el mvoUed The judgment debtor was entitled to ohicct 
' ’ '■ ’ • •• ”igh Court against the Appellate 

To a suit filed on the Small 
** pleaded want of jurischction 

and on bis objection the Court returned the plaint for presentation on the 
ordinary Side Against the decree of the District Jlunsif theie was an 
appeal to the Subordinate Judge and acainst the appellate order of the latter 
a revision petition yyas filed m the High Court The defendant raised the 
objection in the High Court that the suit yyas of a Small Cuusc Court nature 
and that no appeal lay to the Suhoidmatc Judge Held that the defendant 
was estopped from raising the objection (7) Generally as to admissions made 
in the course of judicial proceedings, s^e note beloyy (8) 

The law of estoppel tn pais by misrepresentation “ received m England its 
distinctiye enunciation and form with the leading case of Pii.kard v Sears (9), 
a case which bears much the same relation to this part of the law of estoppel, as 


(1) I aksh m Frasanna Mojtimdar v 
Rajendar Poddar 47 I C 831 

(21 Tara Lol -k Sarobar Stngb 4 C 
\\ N 533 (1899) There is no estoppel 
when the facts are known Sarada Prdtad 
Roy V Ananda \foi DiiHa 46 I C 228 

(3) Muliaiiiitiad IVali Khan y JlfufwJm 
mad 3/0/11 ud dtn 24 C \V N 321 

(4) (7i(r»/ii gajKOHii > Kamalabsha 
mamma 18 M 58 (1894) 

(5) Timmana \ Piilobliaia 2 Bom L 
R 90 (1899) 

(6) Bochai Malilon \ Isn Ja;i 5 Pat 

1 SV . 185 . s c 47 I C 29 

(7) ,4ijnt/iiir All y Jiiaiiat'rakosha Oda 
jar. 52 I C 825 

(81 Tuecdie \ Poomo Chuiiler 8 \V 
R 125 (1867) Ciia Ran \ Jetana Rcu 

2 Mad H C R, 31 (1864), I alhbh 


Bhnlec \ Rawa 9 Bom H C R , 65 
(1872) See Caspersz op cit , 4th Ed 
O^IS) Ch \ where the subject is dis 
cussed the conclusiveness or otherwise of 
such adnissions being treated as l)> con 
duct referable to the general rule of 
estoppel which is explained in the notes 
herein to s 115 post As to estoppel br 
pleading see y)iiioiiionr} Dabca y Doorga 
Pershad 12 B L R 274 276 (1873). 
Liirhninn C/miidtr v KaU Churn, 19 W 
R 292 •>97 (18 3) 

(9) 6 A 8. E 469 (1837) [‘ But the 

rule i>( law is clear that wheie one b> his 
words or conduct yyilfullj causes another 
to beliexe the existence of a certain state 
of things and induces him to act on t^it 
belief so as to alter his own previous 
position the former is concluded from 
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Bigelow’s Treatise on the Law of Estoppel. 6th Ed (1913) , E\erest and Strode’e Law 
of Estoppel, 2Qd Ed, (1907), Gababc, Fnncipks of Estoppel (188S), Estoppel by repre 
sentationandEes jitdicflta in Bntish India, bj \ Caspersz, 4thEd (1915) 5'ee also genera 
text books on Evidence toe ‘ Estoppel ’ 


COMMENTARY. 

fhe^^ec^ A general tlas^firation of estoppels aod a short account of their position 

t/on. " evidence has been given in the Introduction to this Chapter, to 

which reference should, if necesisary, be made In dealing with this and the 
following sections, it is to be remembered firstly, that they are not exhau«tive 

dence(l), 
on.s enact 
ubject of 
the pur- 
view of these sections at all, and those which are within such purview will 
(in the absence of an authoiitative tulm^ of the Courts of this country) be deter 
mmable upon the principles which regulate English Courts, and which are to 
be found embodied m English decisions (3) 

This section deals with estoppels by ‘ representation,” or “ misrepre- 
sentation,” that term including both express and implied statements It 
mav be described as estoppel by ‘ misrepresentation,” for though m strict 
legal theory the proposition that the representation must be untrue is pro- 
b^ly not essential and the person i» none the less bound to admit a fact because 
It 13 true still in practice the doctrine only obtains legal significance when 
there has been a mislcadtng, or m other word* when the admission exacted from 
A, by reason of hts conduct, is of facts which 4ie not capable of actual proof (I) 
It IS not necessarj that there should be an express statement , whatever worn, 
action, oT conduct conveys a clear impression as of a fact is embraced in the 
term Indeed the term practically include* si'ence m certain cases, for silence 
where one is bound to speak is orJmanly equivalent to an admission of the fact (5) 
\nd so the section speaks not only of declarations but also of acts and omis 
sions \s it is immaterial in what /orm the representation is made, so it be a 
representation, to also is it immaterial to know what the tnotiLe or the state 
of knowledge is of the party making the representation The mam determining 
element in every case is not the motive or the state of knowledue of the party 
estopped, but the effect of his representation or conduct as having induced 
another to act on the faith of such representation or conduct (6) The principle 
upon which the rule re»ts is that the situation, of the one party having been 
changed by the representation, the person who made the latter shall not be 
permitted to disaffirio. the statement which has induced such change (7) Three 


(1) Congei Vanufocturing Co v 
SouTUjmull 5 C 669 (1880) v ante p 
822 

(2) Sarat CUunder v Gopal Chunder 19 
I A 203, CIS (1892) sc 20 C 296 
[ ' The learned Counsel who argued the 
present case on either side were agreed 
that the terms of the Indian Evidence Act 
did not enact as law In India any thing 
different from the law m England on the 
subject of estoppel arid their Lordship 
entirely adopts that view"] 

(3) American decisions though not of 
course of authority itiay in so far ns 
American law is foundecl upon English law 
also be referred to as aids to determijiabon 
■upon this or other question of evidence 


See Preface 

(41 Cabal e s Estoppel 60 

(5) B gelow op cit 6th Ed 648 Carr 

V London Ry Co L R JO C. P. 307, 
316 317 

(6) Sarat Chnndcr \ Copal Chunder 19 
I A 203 215 (1892) As to mistake of 
law see Ktiverjt v Babat 19 B, 374 
(1891) and mistake of fact Aathubkai v 
Uul hand 3 Bom L R 53S (1901), 
Helan Dasi \ Durga Das ’^lundal, 4 C. 
L J 323 

(<) Sarat Chunder v Copal Chunder, 
supra Bigelow op cit 453 Cilieen Bank 

V First Vattonal Bank, L. R. 6 E & I 
A 352, 360 
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tlnnss onh are necc'-'irj in order to bnng a case within the scope of this section 
— (a) there must ha\e been a ‘ representation ”(l) winch amounts to an inten- 
tional causing or pcmnttm!; belief in another, (6) there must have been belief 
on the part of that other , and (c) there must ha\e been action arising out of 
that belief \Micn thc'-e facts aic shown, an estoppel anses which consists m 
holding for truth the rcprc'-cntation acted upon, when the person who made it or 
hi«. jimies seek to dt'n> its truth and to depn\e the partj who has acted upon 
It of the benefit obtained (2) Assuming that all the conditions necessary 
to effect an estoppel are not fulfilled, a ti presentation may still operate as an 
admission— that is, a statement which su^ests any inference as to any fact 
m issue or rele% ant fact, and nn\ be evidence, though not conclusive, against 
I , , 1 1 n, » r . 1 ’ ’ to an 

estop 

clear 

legislative enactment like the foi rth section of the Indian Companies Act, the 


provisions of the Limitation Act (5) And thus 0 XXI, r 2 of the Ci\nl Pro 
cedure Code enacts a special law for a specinl purpose and so over-ndes the 
general law of estoppel, and where after an adjustment of decree which had 
not been certified or recorded, the decree-holder acted on the adjustment and 
then applied for execution, it was held that ho was not estopped (G) It js an 
absolutely fundamental limitation on the application of the doctrine of estoppel 
that it cannot be applied with the object or result of altering the law of the land 
The law, for instance, imposes fetters upon the cajMcitj of certain persons to 
incur legal obligations and pirticuHrly ujion their contractual capacity It 
msalidates and renders null and void certain transactions, on the ground that 
they are illegal It attaches certain incidents to propert) as, for instance, by 


of property The adnussion exacted mu«t always be of something which can 
legally be done by the partv from whom it is exacted (7) Estoppel cannot 
be pleaded where statutorj letjuirements arc disolnsved with full knowledge 
by the officers entrusted with the discliarge of public duties (8) Estoppel, 
like acqmescence, is not a question of fact but of legal inference from the facts 
found (9) Though section 80 of tlit Civil Procedure Code (ket V of 1908), is 


(1) In 4nai ta \ala^de \ Caitit Surul 
kar AS B 80 (1921) ic was held that 
the plaintiff bad by his conduct permitted 
the defendants to believe that they would 
have a right of easement upon repair of a 
well In Bahadur Stugh v t/oAiir Singh 
24 A. 94. 107 (1901), the Prjvy Council 
held that there v,as no evidence of any 
representation on which to found an esioj 
pel So also in Auifr;» Shel \ 

ily of Lonavala 45 B. 164 (1921) 

(2) Bigelow op Cl! 6th Ed 004 

(3) V onfc? ss 17—33 31 See lash 
sioRf Pullit V Radhabhai 14 B, 3)2 
(1889) Pandit tlaiiuinan \ Mufli ^stod 
ulloh, 7 K W P, 145 (1875) 

(4) ilodrai Wiiidir t/ii/iio/ f-uud v 
Ragaia Chetti 19 M 200 207 208 (1895), 
see Jogtni Mohan \ Bhcei Ae/h 31 C, 


]46 (1903) Estoppel cannot be invoked 
to defeat the plain provisions of a statute 
See 22 C W N. 89 23 C \V N, 437. 

md parties to a consent decree are not 
estopped from objecting to it if the decree 
IS contrary to statute, 50 I C 577 

(5) Shndbar Balknshna v Babaji Mula, 
38 B , 709 (1914), Chidambara Chcliiar 
V I'atditinga Padaiocht, 38 M , 519 (1915) 

(6) Trtitbak Romkrishiia Raiiadc v Hart 
laxman Ranad' (1910) 34 B, 575 

(7) Cahabes Estoppel 123 124 

(8) Skyaui Cliand Basak \ Chairman 
Dacca UunietfaUty 47 C . 524 

(9) VaritngDas\ Rahimanbhai 6 Bom 
LR 440 (1904), s c., 28 B, 440 “The 
question- of estoppel is a mixed question 
of law and fact’ \agxiidas Harjivendat 
\ Kara Jtaang, 6 Bom L R., 603 (1904) 
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imperative (1) the Secretary o{ State for India in Council c&n waive the notice 
ordered by it, and m that case he will be estopped by conduct from pleading the 
want of notice m a later stage of the proceedings (2) 

And in an English case it has been held that a man may be estopped from 
*' ' ^ domiciled abroad 

laws of England 

. ed to assert that 

he was under the burden of an incapacity imposed by the law of the foreign 
domicile to do that which he, in fact did voluntanly and in due form according 
to the laws of England, and bejcannot repudiate the marriage on the ground 
of such ncrsonal incapacity (3) 

One A party^may himself make the representation or it may be made by him 

person through the agency of some other person bv whose acts he is bound In the 
first case there is no difficulty except when the representation is made by persons 
under a disabibty to contract (4) 

It has been held by the Bombay High Court(5) that an infant is not ex 
cepted by the terms of this section and by the Calcutta High Court (Maclean 
C J, and Pnnsep, d){6) that the term “person” m this section is ampU 
satisfied by holding it to apply to one who is of full age and competent to con 
tract, and that this section has no apphcation to the case of a mmor The 


upon a contract or in respect of a fraud m connection with a contract, he cannot 
be made liable upon the same contract by means of an estoppel under this 
section in other words, that, as already stated, the general law cannot be 
altered by estoppel (7) Upon an appeal m the latter case to the Pnvr Council 
their Lordships said ” The Courts below seem to have decided that this section 
doca ncA apptv to infant^ , but tbew \otClsYiip’ do not think it netesawj to dsal 
with tliat question now ’ (8) It may be that the judgments of the majority 
of the High Court should be read as apphcable simply to cases such as that 
which was before it, but if not it is respectfully submitted in this, as it was m 
the earher editions of this work that the broad assertion that the doctnne of 
estoppel m paia has no apphcatioa whatever to infants, is incorrect (9) The 


(1) a\oodroffe and Aneer \h on Ci\il 
Procedure Code second edition p J45 

(2) Biota Nath Roi ' Secretary of 
State for India 40 C 503 (1913). 
Mamndra Chandra Nandi v Secretary of 
State S C L J 148 (1907) 

(3) Cletti \ Chclli 1909 P 67 Ln 
Quarterl> Review April 1909 p 202 

(4) Sec B ^elon op cit 6th Ed 6'^0 — 
6'’9 where the juestion of the estoppel of 
parties under d sab 1«> is discussed A 
man cannot set up the tncafactly of the 
part> with whom he has contracted in bar 
of an action by that party for breadi o£ 
the contract Legal disahilit) as e^ in 
the case of an infant is a defence personal 
to him who IS under it and cannot be 
made use of by another Bigelow cp cit 
6th Ed SOI 502 

(5) Ganesh Lah s Bopn 21 B 198 
(1895) Followed in Dadataheb DiurafA 
ro<J \ Bai Naham 41 B 480 (191") and 


the latter by Jatraj Btulimol v Sadashiv 
Ualckar 23 Bom L R 57S s c 46 
B 137 

(6) Brohno Dutt \ Dhurmodass Ghosh 

26 C 388 (1898) [dissenting from 
Ganesh Lola v Bapu 21 B 198 (1895)] 

(7) 26 C at p 394 

(8) Mohari Bibee v Dhurmodass Chose 

30 C 539 545 (1903) 7 C W N 441 

5 Bom L R. 421 [referred to with re* 
ference to s 41 of the Specific Relief Act 
inDattoranv Vinaiat 2SB 181(1913)] 
Cf Motion Bibee v Dhurmodass Chose, 
30 I A 114 (1903) This case was di^ 
tinguished in a later Full Bench of tne 
Madras High Court^ Roghma^ 
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„ U ♦ V. ♦v p ♦l.n* 4-1.^ T * * ^pg| jQjjgfc feg pgad 

. relatm^ to con- 

irtd an mfant to 

^ ^ cannot be made 

’ ’ ^ ' ' ’ ’ ’a^\, but that in 

ipon a contract 
contract, such 
ct, that he i3 of 
rw what he can- 
not do b) deed (2) Hc cannot by hts own act enlarge ht? legal capacity to con- 
tract or to convey He cannot be made liable upon a contract bj means of an 
e toppel under this section if it be elaewbere declared that he shall not be liable 
upon a contract To aftj that by acts »n pais that could be done in effect which 
could not be done by deed would be practically to dispense wnth all the liinita 
tions the law has imposed on the capacity to contract (3) So if a person sues 
an infant upon a contract such contract having been entered into on the faith of 
a repre entation b\ the infant that he was of full age, the infant mil not 
he estopped from pleading his minority in answer to a claim to fix him 
with personal liability to a mone} decree notwithstanding his fraudulent 
repre-entation (1) 


In a case where o minor, not clearly a minor m appearance, bought a 
1 - „ , * ^ .1 , - 1 *» , f jjgg causing him to believe 

' ' III ( ' It and held that being ‘a person’ 

I I I ' I ^ . intentionally caused tbo vendor 

to belicse that he was of age, he was estopped from denying the truth of his 
assertion (5) In tins case it was said that the opposite vn^w is based on a 
* ’ ‘ • y n f t ■> ntation 

I 122 of 


• persons 

where 

ntinued 

to do so after coming of age, it was held that bis conduct while sin juris estopped 
him from denying as between himself and the Company that he was a snare 
holder (7) 


But though tlus section may not apply, the Court may, m other cases, 
acting on well recognised principles of equity, relieve against an infant s fraud 
An infant will not be permitted to take advantage of his own fraud, and he will 


C W N clxxi ccxx viii So under 
section 116 a minor may be estopped Konis 
Mehdt \ Rasul Beg 5 O L J, 551 s c 
48 1 C 39 

(1) Pollock on Contract 6th Ed 52 
and cases there cited It is clear that 
an act on cannot be maintained on a con 
tract made with an infant for falsely 
representing himself to be of age at the 
tune the representation in such case not 
operating: as an estoppel, Bigelow op ett 
6th Ed 63S— -627 Johnson v Pye, Sid 
258 Bartlett v iPells IB & S , 836 
The Liverpool Adelphi Loan Associat on 

V Fa rhurst 9 Ex 422 (1854) See as 
to infants statement of account Hedgley 

V Holt 4 C & P 104 and disproof of 
allegation that goods supplied were neces 
saries Barnes & Co y Toye 1 Q B D 
410 Johnstone v hlarks 19 Q B D, 
509 Ryder v tl'oinbaell L R, 3 E*. 


90 d ssented from 

(2) Brahiio Dntt v Dhiirmodass 
Ghosh •»6 C 838 394 (1898) 

(3) B gelow op cit 6th Ed 621 

(4) DMannul 1 Ramchunder Chose i 
C W N, 270 (1890) and cases there 
cited s c 24 C 265 Explained in 
Sreeniutty Mol un Bibee \ Sorat Chunder 
2 C W N 18 (1897) 

(5) Dadasaheb Dasratl rao \ Bai 
Naiont 41 B 4S0 (1917) following 
Canesh Lai v Bapu 21 B 198 (1895) 
Foil in Jasrat BasU nal \ Sadashtv 
Vahadev IPolekar 46 B 137 (1922) 

(6) See Colam Abdm Sarkar v Hem 
Chandra Majumdar 20 C W N. 418 
(1915) (to hold a minor liable on estop- 
pel 13 indirectly to make him liable on 
contract) 

(7) Fasulibhoy Jaffer y Credit Bank 
of Inda 39 B 331 (1915) 


U LL 
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be estopped in answer to such equity from pleading his minority (1) Though a 
decree for personal payment on the contract express or implied m a mortgage 
cannot be made against an infant however fraudulent he might be the liability 
of a fraudulent infant to a decree for sale or foreclosure is it has been held a 
different thing So where an mfant by fraudulent misrepresentation as to his 
age induced the plaintiff to advance him money on the security of a mortgage 
it was held that the plaintiff was entitled to a mortgage decree for the amount 
to be reahsed only from the mratgaged property (2) And m a case wheie an 
infant by misrepresenting his age obtained a loan on the security of a promissorv 
note it was held that he was hable in equity on the note since there was an 
equitable liability resulting from the tmsrepresentation (3) But proof of baud 
and deceit is essential Though it imquestionably within the power of the 
to deprive a fraudulent minor of the 
oim who im okes the aid of that po rer 
ds and must further establish that a 
fraud was practised on him by the minor and that he was deceived into action 
by that fraud (4) In a recent case the plaintiff sued to recover the pnncij al 
and interest due on a bond exec ited by the defendant on the 4th February 
1912 Defendant pleaded tiler alwt that he was not bablc as he was a minor 
on that date Defendant was born on 10th December 1891 and he was therefore 
about twenty j ears and two months old when the bond was executed 4 
guardian had been appointed for him but the guardian resigned and on the 
18th May 1910 the Distnct Judge passed an order that though the minor 
was eighteen or mneteen years of age and minority would continue till the 
age of twenty one that as the appointment of a fresh mardian was 
discretionary and as the minor did not want a fresh guardian to be appointed 
and was old enough by appearance to act for Inmself no fresh guardian need 
be appointed After that the defendant managed h s own affairs and acted 
a9 a man who bad attained majority would do The plaint alleged that the 
lealmgs were entered into on defendant s assurance that 1 o had become an 
adult This was disputed by the defendant but the H gh Court found on 
evidence that the defendant did represent himbclf to be of full ago and that 
the plaintiff was m sled by the false representation HeU tl at this section 
nas appi cable to the case and that the defendants plea of minonty could not 
be beard (5) Though in a case of contract or transfer of property a minor 
cannot be held to be estopped by bis conduct witl in the meanmg of this sect on 
yet when he enters into po«session of property on <i lease obtained on his bel alf 
by his guardian he cannot be allowed to set up his title to the property as a 
bar to a smt m ejectment on the expiry of the lease (6) TI is section does not 
apply to a case where the statement relied upon is made to a person who knows 
the real facts and is not misled by the untrue statement There can he no 
estoppel where the truth of the matter is known to both parties 4 false 
representation made to a person who knows it to be false is not such a fraud 
as to take away tl e pnvilegc of infancy (7) But the party must be deceived 


(1) Cory V Cercken 2 Mad 50 Se« 
Sreemuitv Mohun v Soral Chnnder 2 C 
W N 13 26 27 (1897) and cases there 
cl cd 

(2) Sree nutty Mohvn v Sorat Chttn 
der 2 C. W K 18 (1897) o appeal 2S 
C 371 In Tluntort v Nott ngham 
Permanent Benefit Budd ng Soc ety 1 Ch 
(1902) <it p 12 t was ponted ou that 
no quest on of fraud a ose n that casfr— 
see appeal to House of Lords (1903) 
A C 6 

(3) Leve e \ Brougl an (1908) Times 


L R V 24 p 46 

(4) Dh nodass Chosh v Brahmo 

Dull 2 C W N 330 (1898) s e 26 
C 381 and by Privy Counc 1 30 C 
539 (1902) , 

(5) Hojndo Ram v S la Ran l 
Lahore 389 See Bfiofa S ngfi v Salra i 
Lahore 464 

(6) Bonn n a P Ua v y h a na” « 
Plla S3 I C 412 

(7) Motor Bibee V Dhur odats Gho e 
30 C 539 (1903) 
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So mthe case cited tlic sued to obtain a declaration that the sale 


being a major i\hoQ she must hue known that sho was a minor The question 
arose whether the phintifl was estopped on account of the represent itions 
made b\ her as also whether under section 41 of the Specific Relief A.ct the 
Court "should ha\c directed the plaintiff to restore the consideration money 
Held that the plaintiff wis not estopped there bcin" evidence that tbe defendant 
was not decened bv what she told him inasmuch as he had made enquiries 
about plaintiffs ape from the plaintiffs fithei and from other sources, and 
bevond that hoiu" himself the brother of her deceased husband A fair presiimp 
tinn aro'e that he must have known what the plaintiffs age was and spcondlv 
that there was no equitj in favour of the defendant to direct the plaintiff to 
restore the con«ideTation inone} (1) 

\n infant is hable for a tort committed hy him And when an infant 
has induced persons to deal with lum by falsely representing himself as of full 
age he incurs an obligation in equity to restore any advantage he has ol tanned 
by such reprc'entitions to a peraon from nbom be bas obtained it (2) In 
ca es of fiaud 'eparate from contract, a person under disabibtv may estop 
niinaelf to dinv the tritb of his representation (3) So if an infant basing a 
* bunt of another without 

tied to bold igamst the 
(4) As regards suits by 
a minor who represent 

mg himself to be a major and competent to manage bis own affiars collects rent 
and give? receipt therefor, ls estopped hy hi$ conduct from recovering again the 
nionc> once p lid to him b) lostitutingasuitthroughhis guardian In the under 
mentioned ca?e in the Privy Council where m a sale for arrears it had been found 
thattheamarsbytheagentofa minor mortgagee had been intentional witba 
Slew to buying *110 property on his behalf, it was held that be bad a duty to per 
form through his representation which was inconsistent withthoir conduct m this, 
and that his title co ild not operate to exclude his co owners (6) And in a 
later ca?e in the Allahabad High Court it has been held that minority is not a 
ground of exemption from the operation of section 48 of the Civil Procedure 
Code, as to himt of tune for execution (7) 


(1) Guri^idhasvamt v Parana 44 B 
175 

(2) See Pollock on Contract 6th Ed 
73 /6 and cases there cited in particular 
Stiieman ^ Dausen 1 DeG & Sm 90 
Jagarnath Singh \ Lalta Pratad (1908) 
31 A 21 C see also Dhanmul v Ram 
cht nder Chase supra Wharton Ev S 
1151 

(3) Bigelow op cil 6tb Ed 628 

(4) See Savage v Foster L C id 
Equity Ualtes v Cressucll 9 Vin 415 

[ if an infant is old and cunning enough 
to contrive and carry on a fraud be 
ought to make satisfaction for it per 
Lord Cowper] and case cited in Cory \ 
Gertehen 2 Mad 46 48—51 Sugden 
Vendors 43 14th Ld B gelow op cit 
6th Ed 62 — 629 the existence of an 
estoppel Ij conduct does not alwaia de 
pend upon the existence of a right of 


action for deceit for while there may be 
an estoppel without th s right of action 
in some cases the estoppel always arises 
where the action of deceit would be main 
ta nable tb 6t}i Ed 6'’S 

(5) Ram Ratun \ 5^ Vaidan ’’9 

C 126 (1901) 

(6) Deo Randan Prashad v /anki 

Stngh P C 44 C 573 (1917) over 

ml ng Doorga Sxngh v Sheo Pershad 16 
C 194 (1884) approving Fauar Rahman 
V WaiBmna Khatvn 17 C W N 1233 
(1913) 

(7) Prem Nath Tt^art v CIxalarpal 
Men T\a.arx 37 K 638 (1915) dissent 
mg from Alaro Sodashit x ytsajt Rag/u 

t alh 16 B 536 following Jhandu y 
Uohan Lol 2 P R 1894 C J ^9, 
Re ana Redd) \ Babu Reddi 37 51 186 

11912) 
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In the case cited tlie trustee of a temple who for Ins own private purposes 
mortgaged land which was afterwards sold m Court Auction at the instance 
of the mortgagee was, it was held, entitled to sue on behalf of the temple to 
recover the landlords interest which was dedicated to the temple and was 
not estopped from setting up a claim against a bona fide purchaser for value 
that it was trust property (1) 

The pnnciple of estoppel bj conduct applies to cotporations(2) as well as 
to individuals, with this qualification, that if the act undertaken was in and of 
itself ultra vire5(3) of the corporation no act of the bodj can hav e the effect of 

’ at was undertaken Just 
by his act tn pats create 
ntractual liability, so the 

^ . o . upon the Statute which 

< ’ e body itself , and the 

cannot make it other 


In the case of corporations, particularly jomt stock companies the appli 
cation of the rule sometimes gives rise to difficulty, but such difficulty is met b} 
beanng m mind the distinction between those things which the company can 
do if It goes the proper way to work to do them and those things which by virtue 
of Its constitution the companj can under no circumstances do at all (4) There 
’ r, ~ , 1 nresenta 

d m the 
missions 
nst him 

mil work an estoppel against all, it being said that where there are several 
administrators or executors they must be regarded m the light of an individual 
person (6) 

Secondly, a party may be estopped by reason of tlie representation of some 
person by whose acts he is bound (7) The rule of estoppel between parties covers, 


(1) iasi I Sch b \ Ehanhara Aiyar 
3 M L J 698 8 c 54 r C 497 

(2) Sec on this sibioct Bijelow op 

ft/ 6th Cd 497 — SOS and cases there 
cited (and see Index ib ) Caspersa oP 
cH 4th Ed 8 141 p 149 and cases 
t1 ere cited where the subject will be 
fo in 1 lealt w th (o) as to membersbip 
and retire ent (b) as to the register 
(r) as to the issuing of cert ficates of 
share (d) as to debentures irregularl> 
issued (c) estoppel by issue of paid up 
shares (.f) negligence on the part of 
members of a company (g) effect of the 
company s seal [see Goodrich v Ven 
kanna 2 M 195 (1878)] Estoppels 

against corporat ons being of infrequent 
occurrence in this country it has not been 
here thought necessary to deal with this 
important subject at length The Indian 
cases are scanty But as the Indian Com 
panics Act (Act VII of 1913) reproduces 
the English Act 25 and 26 Vie c 88 
30 and 31 \ic c 131 40 and 41 Via 
c 261 reference maj and should be made 
to the English case law and the text books 
on the subject of the law relating to 
corporations In the two following cases 
it was held that the estoppel was not 


established Rivctf Cornac v New Jl/o/w* 
ill Co 26 B 54 (1901) [Sale of shares 
— voucher by company of title of vendor— 
pucca rece pt issued by Company! Srec 
Afalant Coi nbatore Spwn ng Co 26 
M /9 (1902) [application for rect ficalon 
of register] 

(3) Fa rt lie \ G Ihcrt 2 T R 165 
Ex parte Watson L R 21 Q B D 301 
Barrows Case L R 14 Ch D 

[ there can be no estoppel m the face of 
an Act of Parliament per Bacon VC) 

B gelow op cil 6th Ed 504 

(4) Cababes Estoppel 125 126 For 

estoppel by signature of manag ng mem- 
bers of joint famil} firm see K«”} Kishert 
V Official Eiqii dotor 36 A 416 (1914) 

(5) Toolsemony Dossee v tfano Mar 

eery 11 B L R 144 (1873) In re 
Puma andas Jeewandas 7 B 109 117 

(1832) see this question of Estoppel 
aga nst the Slate discussed Bigdo" ep 
at 6th Ed 371 619n (i) 

(6) Bigelow op ett 6lh Ed 621 but 
see also p 231 ante note II . i 

(7) As to persons claiming through ana 
under others see halt Daiol v Umesh 
Prasad 1 Pat 174 (1922) 
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of course, the misrepresentations of awents, even agents of corporations, when 
made in the scope of their employ. When an agency really exists, the principal 
IS e^^topped to deny the truth of the agent’s statements, express or tacit, just 
.... ,1 V„ 1 ,.v.raU 1 , 0.1 r.<o.ln *T.«Tn e oorrig limitations that 

himself estopped 
duct was such as 


master is liable ; but only then (2) But it has been held 'that the commission 
of a crime a servant severed the connection (3) 

An estoppel asainst a prmcipal w dealt with by section 237 of the Contract 
Act, which enacts that when an i^ent has without authority, done acts or 
incurred obligations to third persons on behalf of his prmcipal, the Utter is 


to him (5) There may aUo arise estoppels against agents m favour of their 
principals or of third parties (6) Two cases of estoppel in the case of partners 
(a branch of the law of principal and agCDt)(7) have oecn dealt with m sections 
24S, 240 of Contract Act. When a man holds himself out as a partner or 
allows others to use his name, he is estopped from denying his assumed character, 
upon the faith of which creditors may be presumed to have acted, and becomes 
a partner bj i . . i. ^ * 1 . 

trust-estate t 
an innocent 


(1) Bigelow op at, 6th Ed, 619-620 

as to agents of corporation see Houldi 
north \ Cuy of Clasgou Senk, L R, S 
App Ca 331 As to the authority of 
agents ue Contract Act ss 186 187, 

188 189 a Wife s repiesentations will not 
alTect the husband either as admissions or 
estoppels unless be has constituted her 
his agent The mere relation creates no 
agency v ante p 236 , Bigelow, op eil , 
6fii Ed 619a (1) There must be a real 
agency Thus a widow is not estopped by 
presentations made in her absence by an 
administrator in selling land of the 
intestate that it is free from claims of 
dower (th) As to sub agents see Con 
tract Act ss 190—195 ratification ih, 
ss 19^—200 revocation of authority, sh 
ss 201 — 210 effect of agency on contracts 
with third person , scope of authority, th 
226 — 238 effect of misrepresentation or 
fraud of agent ib , s 238 

(2) 3/<ifco/m Brttnker & Co ■e Water 
house and Sans 1908 Times L R, V 
24 p 855 

(3) Chesh\re v Baley (1905), 1 KB 
237 

(4) See Ramsien v Dyson, 1 E & f 
A 129 158 and other cases cited in 
Caspersz op cit , 150 — 156 and Bigelow, 


op etr, 457, 458 565 566 where the dis- 
tinction between agency proper and estop 
pel IS pointed out A person assuming to 
act in a contract as principal will after- 
wards be estopped from saying that he 
was m fact acting only as agent i6 , 687 , 
Rctgard v A/cNeilt, 38- 111 400 (Amer ) 
As to the effect of misrepresentations made 
by agents in the course of business as 
also m matters without their authority, 
see Contract Act s 238 

(5) Raw Perlab v ilarshall 26 C 701 
(1898) 

(6) See cases cited in Caspersz op ctl , 
4th Ed (1915) ss 100—106, pp 107— 
112 

(7) Chundee Churn v Eduljee Cottoj- 
jee 8 C 678 684 (1882) 

(8) ifoUuo March v Court of Wards, 

L R 4 P C 419 435 see Lmdley’s 
Partnership, Sth Ed , 40 — 47 Pollock s 

Partnership 26—29 Caspersz op at 
162 — 166 Bigelow, op ett 6th Ed, 611, 
612 as to evidence necessary to establish 
liability as partner by estoppel see Porter 
V Incel 10 C W N, 313 

(9) Bigelow op at 6th Ed 619-621 , 
Keale v Phillips, 18 Ch D 560 S77, as 
to the estoppel against a trustee see 
Nensome v Flo-ters 30 Beat 461, 470 
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trust IS estopped against a bona fide purchaser for value without notice of the 
breach an innocent ccifui qtte trust is not affected (1) 

If a trustee takes upon himself to ai^wer the inquiries of a stranger about 
to deal with the cestui que trust he w not under anj legal obhgation to do more 
than to give honest answers to the best of his actual knowledge and behef he 
i« not bound to make inquiries himself Provided he answers honestly he 
incurs no liability to the enquirer unless he binds himself b) a statement 
amounting to a warrant} or so expresses himself as to be estopped from after 
wards denying the truth of what be has said (2) The estoppel against a tnbtee 
m fa\our of a cestut que tru t has been likened to that between landlord and 
ten nt Trustees cannot set up as against tbcir cestuts que truslent the adverse 
title of third parties It is a common prmciple of IaT\ that a tenant who has 
paid rent to his landlord cannot sav you art not the owner of the property 
the fact of having paid rent prevents his doing it The same thing occurs 
where persons are made trustees for the owner of property if they acknowledge 
the trust for a considerable time they cannot say that any other persons are 
their cciiuis que trustent or we will turn you out of the property This n an 
analogous case (3) 4 creditor does not lose his right to ^ue the executors 

and to recoicr from them b} mere laches But if the creditor misleads the 
executors so that the} are thereby induced to part with the- assets in a manner 
which v,ould be a dexa^atil then the creditor cannot complain of the deias 
taut (4) So if a c«^ut que trust concur m a breach of trust he is estopped from 
proceeding against the trustee for the coii«cquences of the act and a fortiori a 
ccatut que truit who is also a trustee cannot hold his co trustee responsible for 
any act in which they both joined (5) A trustee alleging that the trust pro 
perty consisting of land was his own property mortgaged it The mortgagee 

isideration and without notice 

* igainst the trustee for the sale 

* of that decree The trustee 
suhscquentl} brought a suit to recover the land from the purchaser on the 
CTouna that it was trust property and that he had no power to transfer it 
To this amt none of the beneficiaries under the trust were parties (6) -ffeW that 
the plaintiff was estopped by his conduct from recovering possess on of the 
land (7) But in a later case it was held that though the i presentation of a 
mortgagee cannot as such question the validity of a mortgage it may be open 
to those as mufairaf/is to plead that the property was wakf and the mortgage 
void (8) It may well be that a succeeding trustee should not be allowed to 
impeach a former trustee a act when it is one of that character witho it its 
following as a logical consequence that where the trustee avowedly acts in 
breach for repudiation of the ^st such acts should be binding by estoppel upon 
bis successors m the trust (9) In the undermentioned case the plaintiff was held 


(1) S dh I Salu V Gop Charan Dass 
17 C L J 233 (1913) 

(2) Lo V Douterie L R 3 Cb 
(1891) 82 B rrov.es v Lock JO Vm 
4 0 

(3) \eusome v Fhvers 30 BeaT 
461 470 per S T John Rom lly M R 
nor can he assert against the trust any 
t tie (paramount and adverse to the 
trust) wh ch he may b mseU have 
Auomei General v Munro 2 DeG & 
Sm 122 163 A trustee may not set up 
an) t le ad erse to that of the eesiut que 
Ir w/ B gelow Estoppel 6th Ed 589 
S90 Act II of 1882 s 14 

(4) In re B re! L R 27 Ch D 622 
627 


(5) Lewn Trusts 8th Ed 918 »b 

12th Ed 1195 see Gr ffill s V Huil es u 
R 3 Ch (1892) lOS Act 11 of 1853 

(6) The Court observed 

no remark w th regard to the benene anes 
under the trust as they hav ng made no 
effort to figure n the su t do not appear 
to be interest ng themselves m the 
matter , 

(7) Gul ar Ah v Feda Al 6 A 24 

0883) „ . 

(8) Nendan S ng! v J mman 34 A 

640 (191**) d St ngu sh ng Cl ar A! v 

F da At 6 A 24 (1884) 

(9) S/r Canes/ v KesI azrao Cotnna 
15 B 625 636 637 (1890) 
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bound b> tbc conduct ot bis fathet, even though technically bo succeeded as 
rei crsioner m his omi right (1) As to the estoppels of tenants, licensees, bailees 
and acceptors of bills of exchange, see sections 116 and 117, pojJ, and notes 
thereto 

A.S already observed, the Jom of tho representation is immaterial The 
reprc«entation may be express or implied for whatever word, action or conduct 
convep a clear impression as of a fact is embraced in that term There is 
no necessity for an express verbal statement or indeed any verbal statement 
whatsoever An act may ini'oli'C and amount to a distmct declaration which 


^ and his acting as the attorney of that 

other in the matter of the mortgage mav amount to a declarition that that 
other IS the owner in possession of the property covered thereby (2) In the caso 
cited in the Allahabad High Court it was held that where a pcr»on attests a 
‘alenleed ivjth the knowledge that it contains a recital that the lands which it 
purports to con\cv arc in the executant’s posse3'>ion a'* owner he is thereby 
estopped from afterwards setting up a title to them (3) In this case it was 
said that, having regard to the usual course of business in the Madras Prasidency, 
attestation by a person who may have cUuos to the property affected must be 
regarded priuid facie as a representation that the rttitals of title arc true and 


as a mere omission may involve a representation Thus silence where one is 
hound to speak is ordinarily equia alent to an admission of the fact (^) So if 
a per«on stands bj and allows another to advance or expend money on property 
' ’ ’ 1 by his conduct of 

o{ bis tigbta or 
creates or induces 

in the mind of bis tenant a mistaken belief that he has a permanent interest 
in tb^ land and inav build thereon and the tenant relying upon the act op 
representation so made, treats his interest as permanent and incuts expense 
in buibbng wluch he would not otherwise have done, the owner is estopped 


(1) Vtnayak v Covind 2 Bom L R 
820 (1900) 

(2) Saral Chunder v Cefal Chunder 

19 I A 203 212 213 See also for 

svmUat cases Rcb«l Kritlo \ Ram Coo- 
mar 9 \V R 571 (1868) 5ia Dost y 
Cur Sahai 3 A 362 (1880) Ram 
Chunder v Hart Dos 9 C 463 (1882) 
Rai Seeia v Kuhuit Doss H C R N 
W P 1868 p 402 Salamat AU t Budli 
Stngh I A 303 (1876) and see tCansht 
(Ram \ Bodda (1906) 23 P L R 

(3) Kandasamt Pdlat v Nagolinga 
Pilht 36 M 564 (1913) (.obiter f-er 
Sundara Ayyar J no actual or verbal 
representation is necessary for ^n 
estoppel) 

(4) Lakkpali \ Ra tbodh Singh 37 A 
350 (1915) Raj Lukhee Dcbia v Cokul 
Chandra Choudry 13 M I A 209 
(1869) Deno Nath Das \ Kohsuar 
Bhatlaehorja 21 I C 367 (1913) Mena 
Singh V Bhaguant Singh SIC 252 
(1909) Banga Chandra Dhur Bimas t 


Jagat Kiskore P C 44 C 186 (1917) 
Hart Ktshen Bhagat v Kashi Pershad 
S’* I A <4 (1914) Pandurang Krishan 
jt ^ Markaideya Tukaram 49 C 334 
P C (1922) 

(5) Bigelow op Cl/ 6th Ed 648 — 662 
In 43 I C 908 s lence was held not to 
be a ni sreprescntation 

(6) Ratnsden v Dyson I R I E & 

I App 129 140 Ev parte Ford L R 
1 Ch D 521 528 Nundo Kumar 

BonomaJt Coian 29 C 871 (190’’) 

[Assuming that quiescence amounts to a 
representation it must be found that it 
was intended that a party should believe 
or act upon it or that in po nt of fact 
they did act upon it] Ralli v Forbes 
1 Pat 717 (1922) .dKonfa Halovde v 
Can I Surulkar 45 B , 80 (1921) m 
Aiftcr/i Shet y Municipality of LonavaJa 
45 B 164 (1921) it was held that there 
was no estoppel here expenditure was 
before act relied on as Estoppel 


DccUrsUoa, 
act or 
omission. 
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from cifnjmg the truth of that which he represented (I) A dut} to speak, 
which IS the ground of liahiht\, anises onl\ where siltnce can he considered 
as bai uig on actu e property, that of misleading (2) And conduct by nesbgence 
or omission where there is a duty to disclose the truth may often have the same 
effect (3) But whatever the form in which the representation be made, it 
must, in order to justify a jmdent man m actmg upon it, be not doubtful 
' ' ' ’ ' being an essential of all estoppels. 

This docs not mean that either 
• that it cannot possibly be open to 

ist be such as will he reasomhly 
understood in a particular sense by the person to whom it is addressed (5) On 
the otlier hand, a plain representation cannot he cut down from its natural 
and proper import m the particular «ituation or transaction This import may 
he technical and peculiar or popular according to the business concerned, 
modified, of course, by any actual understanding of both parties A person 
who has made a representation cannot escape the consequences by showing 
that m a literal sense it is true, if m its natural sense it is untrue A half truth 
too, IS generally a whole he in effect , if the part suppressed would make the 
part “tated false, there is a false representation, that is, the representation is 
taken to con*=i«t of the part stated and a denial of anything to the contrarv (6) 
This assumes, of course, that the stated part is a clear, positive statement of 
fact Thus a representation tliat shares of stock are “ paid up ” must reasonably 
be understood, and so must be held to mean that they are paid up in cash (7) 
In like manner, however definite the rcprc'entatioa, it cannot be enlarged or 
acted upon otherwise than according to terms or natural import and clear 
meaning , and the whole representation (as is indeed the rule with regard to 
all admissions(8), must be taken together One part, tbougli suiHcieat alone 
to create an estoppel, cannot be separated from another part connected with 


(n Forbes 1 Tart 717 (1922) 

(2) Freonan \ Cooke 2 Ex 654, v 
post Besides fraud there nay be an 
estoppel by negl gence and by circum 
stances I'lnajek v Cobitid 2 Bom L R 
820 829 850 (1900) And see as to 
negl gence Long/ on v Bath Elcelrie 
Tramuois 1 Ch (1905) 646 663 

(3) Joy Cliojidra Dandopadhya v 
SriHO/h Clialtapadliya 32 CaJ 357 I C 
L J 23 

(4) Ram Meta v Rant Hulas 13 B 

L R 312 (1874) 1 I A 161, [tbe 

nature of an estoppel being to exclude an 
inquiry by evidence into the truth those 
who rely upon a statement as an estoppel 
must clearly esiabitsh that tl does amount 
to that uhieh they assert"} Rnetl Carnac 
V New MofusstI Co 26 B 75 (1901) 

6 c 3 Bom L R 846 (certainty is 
essential to all estoppels] Co Litt 352, 
b [Every estoppel because it con 
cludeth the man to acknonledge the truth 
must be certain to eiery intent and not 
to be taken by argument or inferencel 
Low V Bouterie L R. 1891 3 Ch 106 
113 Freeman \ Cooke, supra Heath v 
Crtaloek L R 10 Ch 22 Bigelow op 
at 578 An estoppel to base any ludi 
cial value must be clear and non ambigu 


out It must also be free voluntary and 
without any artifice Moujt v Nehenal 
Bank 2 Bom L R 1041 (1900) ^\he^ 
an estoppel is pleaded against a party the 
facts relied upon as leading to it should 
be precise and unambiguous Aba v 
Soiabat 3 Bom L R 832 (1901) 

Ca/anan v Nilo 6 Bom L R 864 867 
(1904) 

(5) Lok V Douvene svpra at p If® 

If a party uses language which in the 

ordinary course of business and tbe general 
sense in which words are understood con 
\eys a certain meaning he cannot after 
wards say he is not bound if another so 
understanding it has acted upon it. Cor- 
nish V Abtngten 4 H & N 549 555 per 
Pollodc C B 

(6) Bigelow op cil 6th Ed 642 643 
ating Peek v Gurney 6 H L 377, 403 , 
Central Ry Co v Ktsch 2 H L 99 
113 Corbett V Brown 8 Binge 33 
though none of the cases cited are cases of 
estoppel that learned author submits that 
there can be no doubt that they are appli 
cable to the present subject. 

(7) Durkinsha o v Nieholls 3 App 
Cases 1004 1021 

(8) V ante pp 224— 236 and cases there 
cited 
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against vrliom the estoppel is sought to be raised (2) The representation must 
he of a nature to lead naturalh , that !<», to lead a man of prudence to the action 
tahen, hence it must he of fact and matenal, having reference to a present 
or pa«t state of things Beprc'cntations of law, opinion, or intention are 
generally insufficient (3) The reason of the doctnne of estoppel wholly fails 
when the representation relates only to a present intention or purpose of a 
party, because hemg m its nature unccttam and liable to change, it could not 
prof^rly form a basis or mducement upon which a party could reasonably 
adopt any fixed and permanent course of action (4) A promise de fuluro 
cannot be an estoppel (5) 

But if a man, under a i eibal agreement with a landlord lor a certain interest 
m land, or under an expectation created and encouraged by the landlord that 
be shall have a certain interest, tabes possession of such land with the consent 
of the landlord, and upon the faith of such promise or expectation, with the 
knowledge of the landlord and without objection by him, lays out money upon 
the land, a Court of Equity vnll compel the landlord to give effect to such pro- 
mise or expectation The Crown too comes within the range of this equity 
This equity differs essentially from the doctnne embodied m thi« section, which 
not a rule of Equity hut is a rule of evidence that was formulated and applied 
in Courts of Law, whereas the former takes its ongm from the jurisdiction 
ae«umed by the Court of Equity, to intervene in the case of, or to prevent, 
fraud (C) In the ca«e cited a lca«c was granted by a rjot who represented 
himself to be a tenure bolder or ryot at fixed rate Held that the grantee in 
such a ca«e when his title as permanent le«8ee is challenged by bis grantor 
may ln^okc the aid of the doctnne of estoppel and plead that the grantor cannot 
be permitted to pro\c the falsit) of the recitals m the document on the faith 
of winch he took the fca«e so as to enable him to derogate from his 
giant (7) 

A<*uming that there has been a representation in the sense mentioned 
and that that representation is vlear and unambiguous, and the other party 
has been induced to act thereby, it is immatcnal what the intention, motive 
or state of knowledge of the party making the representation was (8) But 
though the intention is immatenal so far as the creation of the estoppel is con- 
cerned rcpre'entations may be, and have been, classified with reference to the 
intentiun with which they may be made A person maj be estopped, if he 
has made either a fraudulent rmsTepiesentation, or made a false statement 
wrfirout fratid birt neghgently, or hsif made a felse represenfafioa without fraud 
or neghgence (9) In the case of Carr v London and N -W Railway Company{lO), 
a very leading decision upon this subject, the following four recognised 


(1) Bieelow op cil 6th Ed 645 646 
as to enlargement of the representation 
see Syed Nurmal \ Sheo Sahat 19 I A 
221 226 227 (1892) 

(2) Joy Cl a idra \ Srce«olh Chaticrjee 
32 C 357 (1904) 

(3) Ib 572 574 582 v post 

(4) Langdon ^ Dotid 10 Allen 433 
(Amer ) per Bigelow C J v post 

(5) George IVlutcehvrch Ld \ Ca a 
ttagh C W N cccxvii (1901) 1902 A 
C 117 at p 130 Jcllobhai v Nathabhai 
28 B 399 at p 407 See also with re 


gard to representation as to the future 
Knelt Camac i /Jeiv Mofussil Co 26 B , 
at p 69 (1901) and Dhondo v Keshavo, 
f Bom L R 179 

(6) ilnnictpal Corporation of Bombay 
V Secretary of State 29 B 580 7 Bom. 
1. R 27 

(7) Chandra Kanta Aat/i 'i Amjad AU 
Ha~t 25 C W N 4 

(8) \ ante p 830 

(9) Seten Latng Sr Co Lafone L 
R 19 Q B D 70 

(10) L R 10 C P 307 (1875) 



840 


ESTOPPEL 


[s 115. 


from dcming the truth of that which he rejirestntcd (1) A <liitj to speak, 
which IS the ground of habilitr, an«es onh where silence can be considered 
as ha-i mg an rctn e propeit\ , that of misleading (2) And conduct by neghgence 
or oniis'ion where there is a duly to disclose the truth may often ha^ e tlie same 
effect (3) But whate%er the form m which the representation be made, it 
must m order to justifj a prudent man in acting upon it, be not doubtful 
’ ' ’ ' being an essential of all estoppels, 

This docs not mean that either 
^ ‘ that it cannot possibly be open to 

different constructions, but only that it must he such as will be reasonably 
understood in a particular sense by the person to whom it is addressed (5) On 
the other hand a plain representation cannot be cut down from its natural 
and proper import in the particular ‘itnation or transaction This import may 
be technical and pecubar or popular according to the business concerned, 
modified of cour'^e by an} actual understanding of both parties A person 
who has made a representation cannot escape the consequences by sho^vl^g 
that m a literal eensp it is true, if m its natural sense it is untrue A half truth 
too is generally a whole he in effect , if the part suppressed would make the 
part stated false there is a false representation, that is, the representation is 
taken to consist of the part stated and a denial of anything to the contrars (6) 
This assumes, of course, that the stated part is a clear, positive statement of 
fact Thus a representation that shares of stock arc “ paid up *’ must reasonably 
be understood and so must be held to mean that they arc paid up in cash (7) 
In hke manner howev er definite the representation it cannot be enlarged or 
acted upon otherwise than according to terms or natural import and clear 
meanmg , and the whole representation (as is indeed the rule with regard to 
all edimssioas(8), must be taken together One part, though sufficient alone 
to create an estoppel cannot he separated from another part connected with 


(1) EaW«v Forbes 1 'Part 717(1022) 

(2) Freer to i \ Cooke 2 Ex 654 v 
post Des des fraud there may be an 
estoppel by neglisence and by circum 
stances r inoick v Cobtnd 2 Boiii L R 
820 829 830 (1900) And sec as to 
negl genee Loig an v Baih Electric 
Trantiais 1 Ch (1005) 646 663 

(3) /oy Cl andra Bandopadhja v 
Srinath Cf ollopadhya 32 Cal 357 i C 
L J 23 

(4) Ka I Urea v Ram Hulas 13 B 
L R 312 (1874) 1 I A 161 Ithc 
nature of an estoppel being to exclude an 
inquiry by evidence into the truth tbo'=e 
who rely upon a statement as an estoppel 
must clearly establish that tt does amount 
to flat ultieli they asserti Rnetl Cornae 
V Hew Mofiissil Co 26 B 75 (1901) 

e e 3 Bom L R 846 [certainty ss 
essential to all estoppels] Co Litt. 352 
b [Esery estoppel because it con 
cludeth the man to acknowledge the truth 
must be certain to C'ery intent and not 
to be taken by argument or inference] 
Low V Bouverie L. R. 1891 3 Ch 106 
113 Freeman v Cooke supra Heath v 
CreoJoek L. R 10 Ch 22 Bigelow op 
5*8 An estoppel to ba>e any jndi 
Cial value must be clear and non-ambtgu 


ous It must also be free voluntary and 
without any artifice v Ifot ottal 

Bonk 2 Bom I R 1041 (1900) When 
an estoppel is pleaded against a party the 
facts rel eif upon as leading to it should 
be precise and unambiguous Aba v 
SoriAai 3 Bom L R 832 (1901) 

Gatana i v Nilo 6 Bom L R 
(1904) 

(5) Le c V Bouverie supra at p 10" 

If a party uses language which m the 

ord nary Cour«e of business and the general 
sense in which words are understood coO 
■>eys a certain meaning he cannot after 
wards say he is not bound if another so 
understanding it has acted upon it Cof 
nsh \ Abingion 4 H & N 549 SSS per 
Pollock C B 

(6) Bigelow op eit 6th Ed 642 643 
citing Peek v Gurney 6 H L 377 403 
Central Ry Co v Rtseh 2 If L 99 
113 Corbett \ Brawn 8 Binge 33 
though none of the cases cited are cases of 
estoppel that learned author submits that 
there can be no doubt that they are appl' 
cable to the present subject. 

(7) B irk ushaw \ A leholls 3 Vpr 
Cases 1004 102] 

(8) % ante pp 2'’4— 2'’6 and cases there 
cited 
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it, ^hich take? awav its cfTect, though only by makin g the other part uncertain (1) 
The section docs not apply to a case in wliich a belief othermse caused has been 
only allowed to continue by Tca«on of any omission on the part of the person 
against whom the c«toppol is «ought to be raised (2) The representation must 
be of a nature to lead natunlh , that is, to lead a man of prudence to the action 
taken, hence it must be of fact and matenal, lia\’mg reference to a present 
or pa't state of things Ileprc«cntations of law, opinion, or mtention are 
generally insufficient (3) The reason of the doctnne of estoppel wholly fails 
when the representation relates only to a present mtention or purpose of a 
party, because bemg m its nature uncertain and bable to change, it could not 
properly form a basis or inducement upon which a party could reasonably 
adopt any fised and permanent course of action (4) A promise de fuiuro 
cannot be on estoppel (5) 

But if a man, under a \ crbal agreement with a landlord for a certain interest 
in land, or under an expectation created and encouraged by the landlord that 
he shall ha^ e a certain interest, takes possession of such land with the consent 
of the landlord, and upon the faith of such promise or expectation, with the 
knowledge of the landlord and mthout objection bj him, lays out money upon 
the land, a Court of Equity wall compel the landlord to gi\e effect to such pro- 
mise or expectation The Crown too comes within the range of this equity 
This equity differs essentially from the doctnne embodied m thi« section, which 
i« not a rule of Equity hut is a rule of evidence that was formulated and applied 
in Courts of Law, whereas the former takes its ongm from the junsdiction 
a««umed bv the Court of Equity, to inter\ene m the case of, or to prevent, 
fraud (Cl In the case cited a lca«e was granted bj a ryot who represented 
himseli to be a tenure bolder or ryot at fixed rate Btld that the grantee m 
such a case when liis title as permanent lc<see is chaUengud by his grantor 
may invoke the aid of the doctnne of estoppel and plead that the grantor cannot 
be permitted to pro\e the falsity of the recitals m the document on the faith 
of which he took the lca«c so as to enable him to derogate from his 
grant (7) 

Assuming that there has betn a representation in the sense mentioned 
and that that representation is clear and unambiguous, and the other party 
has been induced to act thorcbv, it is mmatenal what the intention, motive 
or state of knowledge of the party making the representation was (8) But 
though the intention is immatcnal so far oa the creation of the estoppel is con- 
cerned, representations may he, and have been, classified with reference to the 
intention with which they may be made A person may be estopped if he 
has made either a fraudulent misiepresentstion, or made a false statement 
without fraud but negligently, or has mode a false representation without fraud 
or negbgence (9) In the case of Carr v LondoaandN ~W Railiidy CoTnpany{10), 
a very leading decision upon this subject, the following four recognised 


(11 Bigelow cp cti 6Ch Cd 645 646 
as to enlargement of the representation 
see Syed PPurmal \ S/teo Sahat 19 I A 
221 226 227 (1892) 

(21 Joi Chandra v Srcenalh Chatterjfe 
32 C 357 (1904) 

(3) lb 572 574 582 v post 

(4) Langdon ' Doud 10 Allen 433 
(Amer ) per Bigelow C J v post 

(5) George IVhitechurch Ld y Ca a 
nagh C W N cccxvii (1901) 1902 A 
C 117 at p 130 Jcilabhai v 

28 B 399 at p 407 See also with re 


card to representation as to the future 
Rttett Comae v Neu; iPofussil Co 26 B , 
at p 69 (1901) and Dhondo v Keshava, 
f Bom L R. 179 

(6) l/nRictpal Corporation of Bombay 
\ Secretary of State 29 B 580 7 Bone 
L R 27 

(7) Chandra Kanta Aath v Am/ad Ah 
Ho I 2$ C W N 4 

(S) \ ante p 830 

(9) Seton La\ng & Co v Lofone, h. 
R 19 Q B D 70 

(10) L R 10 C P. 307 (1875) 
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propositions of an estoppel t» paw or modes in which it may arise were laid 
down(l) — 

(a) “ One such proposition is, if a man b} his words or conduct mlfully 
endcaiours to cause another to believe m a certain state of things, which the 
first \nows to he false, and if the second believes m such a state of things and 
acts upon his belief, he who knowmgly made the false statement is estopped 
from a\ emng afterwards that snch a state of things did not in fact exist ”(2) 
This proposition deals with fraudulent representations (3) 

(h) “ Another recognised proposition seems to be that, if a man, cither in 
express terms or by conduct tna^s a representation to another of the existence 
of a certain state of facts uhudt he %nten^ to be acted upon tn a certain way, and 
It be acted upon in that waym the belief of the existence of such a state of facts 
to the damage of him who so bebeves and acts the first is estopped from denying 
the existence of such a state of facts ” 

This proposition deals with representation? made without fraud (4) 

(c) “ And another proposition is, that if a man, whatever his real meanmg 
ma} be, conducts 'hmsAf that a reasonable man ivould take his conduct to mean 
a certain representation of facts and that it was a true representation and, 
that the latter was induced to act upon it in a particular wav, and he with such 
belief docs act m that way to his damage the first is estopped from denying 
that the facts were represented ”(5) 

The first two propositions deal with both “ declaration ” and “act", 
this deals with “ act ” onls and the inferences which may be drawn from 
conduct (C) 

(d) " There is yet another ptopo«ition as to estoppel If, m the transaction 
itself which IS in dispute, one haa led another into belief of a certain state of 
facts by conduct of culpable negligence calculated to have that result, and such 


(1) The« propositions were approved 
in Cetenfry v Great Eastern Ratluay Co 

1 1 0 R D 776 and Jn Seton La%ng 6r 
Co ^ Lafonc L R 19 0 B D 68 
Estoppels may arise in various grounds 
all of which the judgment in Carr v The 
London Sr N If' Ey Co endeavour* to 
state md each of the grounds on wfaich an 
estoppel may ar se there stated is intend 
ed to be independent and exclusnc of the 
others fer Brett M R in Seton Loing 
& Co V Lafonc L R 19 Q B D 68 
70 (1881) Doth these cases were cited 
and approved by the Privy Council m 
Sarat Chunder v Gofial Chunder, 19 I A 
203 217 (1892) 

(2) See tor examples of representations 
of this character giving rise to estoppels — 
ifeCanee v London and N fV Railaai 
Co 7 H & xr 477 [A person basing 
wilfully made a false statement as to the 
lalue of cerfiin horses in order to induce 
a railiva> company to carry them at a 
lower rate of freight heid to be tbereJ> 
estopped from prosing their real and 
greater lalue in an action against tbe Com 
pany for the r loss] Cherry t Cotonta! 
Bank of Ausirolaita L R 3 P C 24 
Munoo Latl \ LoUa Choonee 1 I A 144 
(1873) * c 21 \V R 21 Baboo Rttiha 


kssen v not Shttreefunmssa W 

R 1! (18S4) 

(3) See as to fraudulent misteptMen^ 

tions Peek v Dery^ L R 37 Ch D 
541 , _ 

(4) See Hosvard v Hudson 2 E ^ ® 

1 where Crompton J says — The rul* 
as explained in Freeman v Cook take 
m all the important commercial cases m 
which a representation is made not wi 
fall} m any bad sense of the word no 
malo ammo or with intent to detrava or 
deceise but so far wilfully that the par^ 
making the representation on which the 
other acts means it to be acted upon in 
that wa} Sec hfadhuh Chunder v 
£,ac 13 B L R 394 (1874) 

(5) The case of Sarat Chmder v 
Copal Chunder 19 I A 203 20 C 295 
(1892) is an example of this proposition 
In a case in the same solume somewhat 
resembling the former lO its facts there 
was held to be no estoppel Sied Hurti 
\ Sheo Saha, 19 I A 211 (1872) 

(6) See Cornish \ Abinglon 4 H 6- 

\ 549 555 [Where a person has Mn 

ducted himself so as to mislead another 
he cannot gainsay the reasonable *"**^0"' 
to be drawn from his conducU 
Khadar \ Siibramonio 11 M 1» (18S/J 
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culpab’t) negligence ha? Ken the proximate C‘jn3e(l) of learling, and ha? led 
the other to act br mistahc upon such belief, to hi? prejudice, the secoQd(2) 
cannot be heard afteruurds as against the first(3) to show that the state of facts 
reftrred to did not exist ”(4) 

This proposition deals primarily with what the section refers to a? 
“ omiscion ” Not only must the neglect be tn the Iran^aelion ttsdf and be the 
pronmalc caxM of leading the party into mistake but it also must be the 
neglect of «ome <^u^y(5) that is, owing to the person led into hdief, and not merely 
neglect of what would be prudent in respect to the party himself, or even to 
«omt duty owing to tliird persons with whom those seeking to set up the estoppel 
are not privy (6) 

"With reference to the®e propositions, the Privy Council, in the ca^e of S'lrat 
Chunder Dcy v Gopal Chtndcr Laha^) point out that there may bo a statement 
made which have induced another party to do that from which otherwise 
he would have abstained, and which cannot properly be characterised as 
“ misrcprcscntationa ” as for example, what occurred in that case in which the 
inference to be drawn from the conduct of the party estopped was either that 
the cons evance in favour of his mother was valid in itself, or at all events that 
he, as the partv having an interest to challenge it, had elected to consent 
to its being treated as vabd It has been held that no representations can 
be rebed on as estoppels if they have been induced by the concealment of any 
rnatenal fact on the part of those who seek to use them as such and if the 
person, to whom they are made, knows something which, if revealed would 
have been calculated to influence the other to hesitate or seek for further informa 
tion before speaking positively, and that something has b»ea withheld, the 
representation ought not to be treated as an estoppel (8) 

Not much difficultj is usually experienced in the application of the first 
and second of the abovcraentioned propositions question?, however of difficulty 
may, and frequently do, arise as to whether or not a person has by his condoefr 
brought himself within the scope of the third and fourth propositions The 
deternunation of this question will largely depend upon the facts, which will 


(11 In the subsequent case of Seron 
La ng & Co V Lafone L R 19 Q B 
D 68 Brett M R (with hitn Lopes L 
J concurring’! stated that he would pre 
fer to insert in the proposition the word 
' real instead of the word pro'svtnate' 
(,6 "0 71) Fry L J however said 

I mil not attempt to Rive any para 
phrase of the word * proximate the doc 
trine of causation involves as much 
difficulty m philosoph> as in law and I 
do nnt feel sure that the term 'real ts 
anv more free from difficultv than the 
term proximate’ (,T> 74) See Swan 

X Aor/h British yJustralasian Co 2 H 
&. C 75 ‘ Proximate cause means 

"direct and immediate cause C<nefHr\ 
X Great Eastern Ri Co 11 Q B D 
776 780 In the case of Longman 

V Bath Electric TranuoiS Co (1905) 1 
Ch 646 at p 663 it was held that mere 
negligence will not raise an estoppel 
There must be negligence which is the 
real and immediate cause of the damage 
done 

(2) Qitcere “ first the person referred 
to IS the party guilt> of negligence 


(3) Qncerc second see last note 

(4> For illustration of the estoppel by 
culpable negliRcnce see Carr v London & 
N Ry Co L R 10 C P 307 
Coientry \ The Great Eastern Ratlttay 
Co L R 1 1 Q B D 766 Seton Laing 
& Co \ Lafone L R 19 Q B D 68 
Sj.an 1 A C Australasian Co 2 H & 
C 17S and cases referred to in these re 
ports and m McLaren Morrison v Vers 
choyle « C W N 229 (1901) 

(5) There can be no negligence un 
less there be a duty ’ per Brett If R m 
Cozentry v Great Eastern Rail lay Co 
11 Q B D 776 780 

(6) 5^ con V A B Australasian Co 2 
H &. C 175 per Blackburn J \ party 
on whom there is no duty to d selose a 
fact may of course by his misrepresenta 
tion estop himself under the preceding 
pitqiositions Mtinnoo Loll ^ Leila 
Ckoonee 1 Ind App 144 156 (1873) 

(7) 19 I A 203 217 (1892) 

(8) Porter \ Moore (1904) 2 Ch, 

Cammagh (1902) A. C 117 145 per 

Lord Brampton 
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vai} T\ntb each particular case Some, liowever, of the more obnou? and 
frequenfh leairrmg estoppels may be here shortly alluded to 

A lepre'cntation may an^o not only (as already ob‘:crvcd), bj Tcay of con 
cialmcnt of part of the truth m regard to a whole fact ; but also from total 
but msleadivg silence (that is, sdaicc where there is a dtity to speak)(l) . with 
fcnowledpe, or passive conduct jomed with a duty to speak, an estoppel will arue 
The ca'c must be such that it would be fair to mterpret the silence into a declar- 
ation of the part) that he has, eg , no mtetest m the subject of the transaction 
Indeed, silence, when resulting m in estoppel, may not improperly be said to 
have left something like a representation upon the mind (2) Accordmg to a 
succinct expression which has been often quoted, “ where a man has been silent 
when in conscience he ought to have spoken, he shill be debarred from speaking 
when conscience requires him to be silent ”(3) Further an admtssion by silence, 
of a Tcpre«entation made h\ the party daimmg the estoppel may sometimes 
rai'e an c'toppekfd) And, when in answer to an enquiry a person givea an 
cia«iic misleading answer, it will estop even though it may not have been 
intended to deceive, if its cficet was m fact to deceive the mquirer (5) Here 
‘ ^ ' •• • « r jjjj assertmg a title of record m the 

• no act IS done to mislead the other 

ha ca«e Thus a patentee is not 
Soimd to warn others whom be maj see buying an article which is an infnnge 
ment of his patent (6) But if there be anv mi«leadmg either by express 
' ' * * • Tsc an estoppel notwithstanding 

• -ated to speaK the mere fact 

• • his prejudice, if the true state 

of things n> not di<clo«ed So long as he is not brought into contact with the 
person about to act, and does not know who that person may be, he is under 
no obiigition to seek him out, or to stop a transaction whicli is not due to his 
own conduct as the natural and obnous result of it (9) 

The commonest instance of inference from conduct arises in the case of 
conduct of acquiescence , for acquiescence under such circumstances as that 


(11 Of course there can be no duty to 
speak without a knowledge of the exist 
ence of ones own fights or of the action 
about to be taken Bigelow of oil, S95, 
Cfiinlaman ifonieJiantfra v Darcfpa, 14 B 
S06 (1890) silence ^hen there is a duty 
to speak is as expressire as speech Story 
Eq Jar i S 3S5 cited in Cheron v JTw"! 
Beharx, 9 A 419 (1887), as to mere 
quiescence distinguished from a brcadi of 
duty to <peak <ee Basztantef'a v San", 
9 B , 86 (I8S4) , Shiddeihtrar s ffon 
chandrarav, 6 B 463 (1882) Sfe 43 1 
C, 90S Bandurang r Saa 44 

I C.. 547, IS an instance of legal duty 
to «peak. 

(3) Bigelow of cit , 6th Ed, 646 647 
The subject of silence is illustrated by the 
case of Placard \ Sears, 6 A & C 469 
and Gregg i U’eHs 10 A & E 90 in the 
latter of which cases Lord Denman said ~ 
‘ \ party who negli6«°tfT (see CmrenSry s 
Great eastern Sy (To, 11 Q B D, 776, 
Carr \ Landoti Ry Co L R, 10 C. P 
30*) or culpablj stands by and allows 
another to contract on the faith and under- 
standing of a fact uhieh he can eontradtel, 
cannot afterwards dispute that fact in an 


action against the person whom he hss 
bimself assisted in deceiiing 

(3) Per Thompson J m .Yirr" ' BeH 
naf 2 Johns 573 (Amer ) 

(4) Bigelow of ext 6th Ed 653 

(5) \tcConnel \ Mayer, 2 N 

H C R 315 (1870) , where it was saii 
that when inquiry was expressly msde of 
the person he was bound under the cir- 
cumstances to ha\e giien definite and fulf 
information 

(6) Bigelow of cif 6th Ed 660 661, 
Proctor \ Dennis 36 Ch D 740 And 
see as to registration being notice of title 
CAintamoR Ramehandra % Dareffo 14 B-, 
S06 (1890) Agarehand Gumanehand ' 
Rakhma Hanmant 12 B 678 (1888) Act 
IV of 1882 ■s 3 (Transfer of Property), 
edited bi Shepherd and Brown 3rd Ed., 
PP 12—23 

(7) IfuiiHOo Loll \ LaUa Che>on.e 1 
Ind App. 153. 156 (1873) 

( 8 ) Ib Dullab Sircar \ Rrishra Ku- 
mar Bakslu 3 B L R. 407, 408 (1869), 
in this last and kindred cases there was 
a duty to speak. 

(9) B gelow, of eit 6th Ed, 661 662 
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a=«ent maj be rea«onably inferred from it is no more than an instance of the 
law of estoppel by w ’ . 

other person about 

upon that nght, st . * 


' ’ ’ * no appbcation to an ex post facto 

ind inducing no action or omission 
' in an act which is still m progress, 
and mere submission to it when it has been completed In the first case, it may 
’ ' ' ’ ' ' . In the second 

Calcutta High 
d to retam as 

remuneration a percentage of the assets received by him, overstated his receipts 
m his accounts and overpaid himself on that basis, and these accounts were 
passed by the Court with the plaintiffs knowledge and without objection from 
him it was held that a suit afterwards brought by the latter to recover the 
balance thus wrongfuly retamed was not barred by estoppel, acquiescence or 

■ppel 

. and 

no acquiescence since the accounts were misleading 

If the owner of a piece of land stands by while another person professes to 
sell that land to a third party, and he does not interfere, but allows that other 
person to hold himself out to be the owner of the land and to make a transfer of 
it, he Is not to be heard afterwards for the purpose of destroying that purchaser’s 
title b> assertmg to the contrary, though he mar upset that title if he can show 
either that the purchaser had notice of his title constructive or actual or that 
circumstances existed at the time of the purchase which, as a reasonable man, 
should have put him upon his guard and suggested enquiry, which enquiry 
if made would base resulted m his ascertaimng the title of the true owner (5) 
Tht same principle applies when one person permits another to mortgage the 


(IJ Duke cf Leeds v Earl of Amherst 
2 Ph 117 123 De Bus^che v All h R 
8 Ch D 286 314 For a case of acquits 
cence see Rangama v Alchama 4 Moo 
I A. I 6th. Ed 166 

662 

(2) Bisl esliur \ Muirl ead 14 A 362 
364 (1892) A case may be founded on 
tl e e u table doctrine of acquiescence or 
the leeal doctrine of estoppel by conduct 
(Proctor V Bertn s 36 Ch D 765 per 
Fry L J ) When founded upon the 
first doctrine it has been said that the 
conduct relied on should be conduct with 
knowledge of legal r ghts and amounting 
to fraud lUilmott \ Barber L R 15 
Ch D 96 lOS Russel v » alls L R 
2S Ch D 559 585 both cases ated and 
followed m Bosziantafa v Bonn 9 B 86 
(1834)1 When howeier the doctnne of 
estoppel IS alone invoked there may be sn 
estoppel by conduct of acquiescence where 
there is no fraud and uhere the person 
estopped has acted bona fide and unaware 


of his lejfal r ghts Copal Chunder v 
Sara! Chunder 19 I A 203 20 C 296 
(1892) 

(3) TIakoor Foiestngji \ Damanji Dahl 
27 P SIS S3l 512 (WdU s <t 5 Boca 
L R 274 

(4) Osnond Beeby \ Kl I si Chandra 
Ackarjya Chptidhury 41 C 771 (1914) 
per JenkiDs C J and Woodroffe J See 
Rederne v Hurd 20 Ch D 1 (1881) 

(al Ran coomar Koondoo v ilacqueen 
II B L R 46 (1872) I A Sup Vol 
40 [followed in \Jaho icd Mo’ager i 
Keshon Mohan 22 C 909 (1893)] Uda 
Begu I 7i a I tirf di I 2 A 8’ (18 5' 
BifAej/urv Mtirlead 14 A 362 (1892) 
and see Bhyro Dntt v Lchhraue Kooer 
16 W R 123 123 (1871) Manrnohmee 
Joginee i Jogobundhoo Sadhooka 19 W 
R 223 (1873) Basuantafa \ Banu 9 
B 86 (1834) Story Eq Tur i ! 383 
cited ID Gheran v Kuu] Behari 9 A 419 
(I8S7) 
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propcrt} of the forrat-r (1) A mortgagee who causes the mortgaged property 
to be sold m esecutioi ' ' • i « ^ nort- 

gage, without notifyir 'age 

hen 10 estopped for e fide 

purchasers (2) "Where some of the mortgagees led a subsequent purchaser of 
a portion of the mortgage property and a puisne mortgagee of the remainder 
to btheve that the whole property was unencumbered , held that thev were 
precluded by the doctrine of estoppel from Betting up their rights under the 
pnor mortgage as against the snl^equent transferees and the effect of the 
estoppel was to postpone them m respect of their share of the onginal debt 
to the puisne mortgagee Held also that it was open to the Court to seier 
the'r interest from those of the mortgagees wlio were under no disabihty or 
disqualification and to make a decree m favour of the latter m proportion 
to tlieir nterest m the debt (3) If a person stands by and allows a Court to 
sell his property he cannot afterwards come forward and ask for possession (4) 
11 heie a plea of acquiescence or of standing by has been raised by a tenant 
m order to resist the claim of the landlord to eject htm and it is proved that 
the tenant has been encouraged to spend mone> he can claim the protection 
guen by a Court of equitj In the absence of such a plea of standing by or 
acquiescence a Court of fact mav if the circumstances of the case justify, come 
to the conclusion that tl c landlord had expresslv or impliedly contracted to 
lease the land to a tenant whose reclamation of waste land has not been objected 
to for some years This however is not a presumption of law but a presumption 
of fact which may or may not arise in a case (5) If a person is allowed to expend 
mone) on that which is not his own, as where a stranger begins to build on land 
supposing it to be bis oim and the real owner perceiving his mistake, abstains 
from setting lum nght and leaves him to persevere in ins error, m this case the 
Court uill not afterwards allow the real owner to assert liis title to the land(6) 
In the case cited a plaintiff and the defendant exchanged adjacent plots of 
land each worth more than a hundred rupees by means of au uniegisLeied 
deed on the 4th March 1903 both believing that they had effected a vahd 
transfer Possession was taken by each party and the defendant began to 
erect a very costly building phemg a wall thereof in the laud ho had acquired 
in exchange While the buildmg was m progreas the plaintiff demanded and 
obtained Rs 525 from the merchant on the ground that the plot he parted 
' After the completion 

)11 for recovery of his 
The defendant pleaded 

inter aha that he had acquired a valid title to the plot that the plaintiff was 
estopped h} his conduct from recovering the plot and that if the plaintiff was 


(1) Ba re Periled % Baboo Maun 8 
\\ R 67 (1867) 

(2) Mai 0 I ad Hon id ud d n v Shtb 
Salat 21 A 309 (1899) 

(3) Sakh idd n Sahav ^oitattlla Sarlar 

27 C L J 453 1 C 22 C W N 

€41 

(4) Baldeo Parshad \ Fahlruddn 1 
All L J 402 (1904) See Saraiom v 
Wobin Chandra Chaudhurt 44 C 720 
(1917) Dcyamoyi i .4n8nda Vfohan Roy 
Choudhurt F B 42 C 172 (1914) (non 
transferable occupancy hold Bg) 

(5) 5a<Ji 5inr/oi ^alhuram i halloa 
44 I C S17 

(6) Ra iden \ Dyson L R 1 E & 
I Ar 129 140 Case or principle com 
menletl in Z.o/a Beni \ hindan Lai 3 


C W N S02 (1899 21 A 496 Isntoil 

hhan V Joygoon Bibee 4 C W N 210 
223 (1900) Ismalhlanv Broughton 5 
C W N 846 (1901) Caiperssv Kedar 
Hath 5 C W N 858 (1901) Nundo 
hut ar V Barton ah Caian 29 C 871 
(1902) Ahtted ior V Secretary of State 
28 C 693 sc 5 C W N 634 (1901) 
Secretary of State v Daltotraya Koiait 
26 B 271 (1901) Rallt v Forbet i Pat. 

I" (lO"*’) See as H> these ease* 
as lo the presumption of permanent ten 
aney so respect of homestead land an article 
in S C W N cccxxii See Ex parte 
Ford 1 Ch D 521 828 Yeshuiadabaw 
Rarnchandra 18 B 66 (1893) See 
i7<irto;t V Kalbo 21 B, 749 (1896) 
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to get a decree ho must pay compensation as a condition of recovery Held 
that the pUmtiff vas not estopped and that he was entitled to recover his 
plot owing to the ah«ence of a registered deed of exchange and that the plamtifi 
must pa} sufficient compen«ation before recovery under section 51 of the 
Transfer of Propertv Act (1) A penon seehmg to create title to real property 
by estoppel must satisf} the Court that he had neither actual nor constructive 
notice of the title of the real owner, and had not before him any circumstances 
which could have put him on reasonable eqnmrv to find out the truth The 
Evidence Act affords no definition of estoppel to dispense with the necessity 
of the purchi'^r making a rea'^onable enquir> apart from section 41 of the 
Transfer of Propert} Act (2) But there is no estoppel whan the partv was 
not acting under an} mistaken belief (3) An instance of an estoppel by 
omis'iion occurs a\hen a mortcagee, bringing the property to sale in execution 
of a money decree without giving the purchaser notice of his incumbrance, 
will be estopped from subsequenth enforemg the lien of which he has given 
no notice Ilavang b} his conduct led the purchaser to believe that the property 
was offered for sale free of encumbrances and to pav full value for it, he cannot 
as against the latter he heard to deny that the sale took place free of encum- 
brances (4) In a case m the 31adras High Court it was held that while a 
person who does not raise an objection to an erroneous statement m a procUma 
tion of sale which he ought to have raised is estopped from pleading an itrcgu 
lanty due to «uch statement, the rule of estoppel does not applv to a judgment 
debtor who is imaware of the error in it, and that where a judgment debtor’s 
omission to object was due to a mistake of fact as to the property intended to 


(1) Fpmenatlian Ckelly \ J^aKgpnaihoii 
CMelly, 40 U 1134 

(21 I enkatarama Ainar v Venkptarama 
Atyar 50 I C 969 

(3) Paddii V \iahabv Prasad 53 1 

C 683 

f4) Dillab Sircar \ Krishna Kumar 
3 B 1. R A C 407 12 W R., 303 
(1869J McConnell v Mayer 2 N W P 
H C R 315 (1870) Doolec Chund v 
Oomda Begum 24 W R 263 (1875) 
Tukaram Atmarom v Ramcliandra Budha- 
ram, 1 B 314 (1876) Tinnapfa v Muru 
gappa 7 M 107 (1883) Nursing Nariun 

V Roghoobur Smgh 10 C 609 (18S4) 
Agarchand Gumanchand v i?afelinia Han 
mant 12 B 678 (1833) Joganatha v 
Ganga Reddi 15 M 303 (1892) Kasturt 

V Venkatochulpathi IS M 412 (1892) 
the last case distnguishes Banwan Das y 
Muhatnad Mashiat 9 A 690 (1887) jn 
which (at p 703) and in Gheran v Kunf 
Behan 9 A 413 (1887) it Has pointed 
out that it cannot be said that one person 
solely by bidding at an auction sale en 
courages another person (see Cjv Pro 
Code O XXI r 66 2nd Ed p 978) to 
buy As III legal representatives being 
bound by an execution sale see Nalha Han 
\ Jamne 8 Bom H C R AC 37 
(1871) It must always be shown that 
die circumstances of the case are such as 
bring It within the purview of the sec 
tion Solano \ Lalla Ram 7 C L R 
481 (1880) An estoppel may also arise 
where the luortgagee permits the property 


to be sold by pri\ate sale Munneo Ball v 
Lalla Clioonee II A 144 (1873) In the 
case of Dhondo Bolkrishna v Raoji 20 
B 290 (1895) in which Dullab v 
Krishna supra was cited it was held that 
there was no estoppel registration (ex 
cept in a case of fraudulent concealment) 
being notice according to the settled course 
of the previous Bombay decisions For 
a case of a somewhat converse character to 
that m text see Byjonalh Sahoy v Doo 
tun Bunanaih 24 W R 83 (1875) 
Where mortgaged property is sold in exe 
cution of a decree in a suit brought upon 
the mortgage the interest of the mortgagee 
at whose instance the sale is made is held 
to pass to the purchaser and the mortgagee 
IS estopped from disputing that such is 
the effect of the sale Kbeora] Jusrup v 
hiRgaja 5 B 82 (1873) Sesligm Sha k 
bhoy V Sahador Vas 5 B 5 (1873) 
Shaik Abdulla v dbdiilla 5 B 8 

(1883) see Narsidas /ilram v Joglekar 
4 B 57 and cases there cited Ramanallt 
Doss \ Bolaram Phookun 7 C 6 7 

Han \ fat-shinaii 5 B 614 (1881) 
Where a person claimed as his own 
property attached n execution of a decree 
agamst another person and his claim being 
rejected without enquirv purchased the 
propert) at ihe sale it was held that his 
so purchas ng did not estop him from 
asserting as against a mortgagee prior to 
the sale that the properly was his 
independently of the sale Hanuman Dat 
V issadttli 7 N W F Rep, 145 
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be ^old he wns not estopped (1) Vnd when, i jv.rvon had punhi^cd bo'rdfJe 
and for valut on the futh of n preceding tran ftr which n B.\nk, Urn’ decvned 
bv pciNjnation, had p^rnutted it wa* held that the Bink was t toppetl from 


ablt. time that hi. had a»in an out taadin" chim uud r the pnor mortjrige 
and the omi«..ion to jvt the information amoimts to snch an omivion a* is 

» « 11 »1 r ...n «i ^ ^ ^ ^ ^ ♦ 1 /•»» 


and hi aubM*quontlv nequm-^ an intcre t suflicient to -siti fi tht ennt the 
i<tati m«tantl\ pCL^v. (5) If a pir-on having nsht to a pmpirtv tikis no 
«tijis towards a^sscrtunj hia ni'ht a<»'Mnst the pir«-ou m pov>fwon but have 
that pirson «o in pov^^saon with all the indiCKi of owntr*Iijp the former cannot 
afiinx irds os irt hu> n^ht asroinst the vendei of thi ptison in pO!..ission who 
taki> without notice of hia claim (6) &.c*ion 41 of thi Tnin-ftr of Propirtv 
\ct apphunc »he ^neral pnncjpli of e^toppil diils with uth transhrs of 
propittN o'tinsible owners (7) 

Connects • ’ uvactioas 

which hwilo I V^ura 

iDg, that the proof i 

required the giniral ruU in the ab-anci o* anr «titutoiwhmitition (&) isti 

e ci ellict to thi red titl and to dlow tht truth to U, <hown The liw of 
«or»i L tturiU a deduction from the Equitxblh doctnm of n iiltin^ tru - 
and therefore the reil ownir max e*tabliNfi thi tru * airnn * tht bet iMifuro' 
«et It up a* a def nee to a «mt br tht frcnamidcr ifthi littir attimpN to enforct 
hu apparint titlt a'^unst the Unifieid ownir ijinularlr creditorv of thi rial 
owner mav hwt ncourv. to tlu htiwimi pn>pt,rt\ , hut if croilitors of th 
hcfinwiufur iiri the propttt' tht nal owoir is cntitl i to hx\e the pwpirtc 
nit i«oil (‘1) But a thml p3"tr will not bt nllowixl to sutfir br the \oluntar\ 


(1) Kj J f Kal-ihisu \ j <>/ 

WfitJ Jtn i M w 

ViSJn i Kufsrt Stn 

13 C U J l«j (l'»p) 

(2) Pj"t e} i C-jr^r (1«»0 

1KB ^ ^ and *s *>1 «T«t of aptjncs 
cence un ter a a stakm bel ef «ee <rc«n» 
ChirS a \ 5r*rfJj-r cf Sia e « C. W 

$11 anJ svS-ra n te 1 

(3) r^n'urjwf > N^rarxi E*. •14 1 

C. 

( 4 ) e -fr'- •• X SyeS At 5 t\ 

R. 2«i (l^fi6> ttf s 43 cf t*-® Transier 
cf Prer^rtv \rt exr-a*!**^ in SsfS N»*»f 
V Skeo 19 I 2- (IS^ ) St* 

(5) TCjliAjn L&i f Kktis^ LeJ 25 
C. W N, 49 " PC. 

(61 Xfct-«A T htwr Chtyt^er 

1 led. Jur, \ -S6 (J««) Otae 

Bc-yt n \ C Us 6 \ 23 X>»rr s 

Ftsrt n 3 B, ^ C. 42 /fc-mri v Hni 

4CH I E. & B, 1 Ficis'ii X St^s sj"r* 
Frrrxax » supra 5tni« \ \ F 


A’sss^AMt n Co «npni 

( l Sf ite \« ol led ly "Nte^-ird »od 
Btomi and ca<es there ci ed Ii 
X No JW" ' B Pt L. R 63’ * 

nonin«cr -as held to be es^epf*'! 
curst T>. h s c»Tj nghi to laonjafe. Sff 
al»' \tfrjT n korjm \ 14 B.. 

40 

(‘J' Sey Co Pret Code Part IT s. 66 
•Nid Ed p i». $ 6 of Net \I cf 1«3« 
s I**! o« Net \1\ cf 1®*3 9r nc* 
\ N\ P Net III cf 1001 fwhfrr >- 
t-ovalle pro eriv has teen *• fd n exero 
I 1 cf a decree cr f r arrears cf {^'cra 
next revenue a slrancer r t tc 

alloared to da n the pre-'ertv ci t'-e gnaai 
that the certified pureSisef irere r put 
chased bens’ll cn tis acccir*! aed any 
su t cn s ch an allegat cn * 1 1 

be di ni«sed » th ev s <J 

<9T 5-re Nfarre a H *« U» fl 4>3— 
40 i-x gth Ed, ss. 44« — 149 and eases 
Ikerc c ted. 
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acts of owners of property. And it is not to be supposed that, because the 
existence of bcnami transactions has been judicially recognized, parties are at 
hbertj to the sjstcm to the injury of others, whether by direct fraud, or by 


will be estopped from setting up the secret trust in his own favour against s 
title acquired without notice from the person who holds benamt for him (3) 
The ground of the rule is ob^^ous * it would be monstrous if it were allowed that 
a man should invest another with the apparent ownership of his property, 
and then after that other has raised money upon tho property, resume it m 
' ’ 1 . (wner of certain immovable 

■ thereof m favour of some 

. istensible vendees m favour 

isideration upon representa- 


the manager of an unencumbered estate it waa purchased benamt on behalf 
of the zi.niinddr of the estate, but no transfer to the benaimdar was made 
Thereafter the benemtdar, on the instruction of the zemindar transferred the 

, .1 . - 1 , . V , 1 * 1 * o > - • 

d ' I . « I I r 

II i 

those cluinung under him were estopped from denying tho title of the daughter, 
because as a re»uU of the zemindar s acts her position had been changed, she 


(11 liiklaldois Modticl > Bxndoo 
B<uh\i\c« 1 Marsh 293 29S (1863) 

C) See LuehiMn Chunder v Kah 
Chum 19 W R 29'’ (1873) d sliD^ish 
ed m Sarat Chunder v Gol'al C! under 
19 I A 209—211 (1892) And sec 

Chunder Koennar -v hltirbuns Sahoi 19 C 
137 (1888) Sarat Cl under v Gopid Chun 
dcr 16 C 148 (1S88) but there js no 
estoppel against the purchaser at a sale 
held in execution of a decree obtained 
agaiust a person who would by bis con 
duct be precluded from denying the title 
of third parties who have dealt with biS 
benamidar 

(3) Ramcoo lar Kaemdoo v McQueen 
11 B L R P C 46 54 (1873) Rakhal 
dosz Moduck V Bxndoo Bazhxnee supra 
Luchman Chunder v Kali Chum supra 
Bhugiton Doss V Upooeh Stngh 10 W 
R. 85 (1868), Obhoy Churn v Punehenon 
Bose Marsh 564 (1863) Kally Das v 
Cobind Chunder 1 Marsh 569 571 

(1863) Rennt v Gunga Naroin 3 W R 
10 (1865) Nundan Cal v Taylor 5 W 


C 1*3 (I8S31 5 i tb \ Mekhun 

Afalitoom 18 W R 9^6 (1872) Ram 
Mol tnee v Pran Koo i arce 3 W R 87 
(1865) Sarat Cl under \ Gopal Chunder 
19 I A 20J (1892) Cf Sarat C! under 
\ Gopal Chunder 16 C 148 (1838) 
where it was held that the mere fact of 
a benamt transfer did not amount to a 
b ndmg reiiresentation the contest must 
moreover be between the true owner of 
the property and a person claiming under 
his bcnamidar Bashi Chunder v Enayet 
Ah 20 C 236 (1892) in Mtiham nad 
Khan \ Muhammad Ibrahim 1 All L J 
214 (1904) the Court referring to the 
prmapal case held that the party had no 
constructive notice of the real title See 
Radka MadI ab Paikara v Kalpalaru Ray 
17 C L J 209 (1913) (innocent pur 
chase m sale on collusive mortgage by 
benamidar) Baburam v Madhab 40 C 
S6S (1913) hisakar Das v Boiragt 
Sa al ll C L ] 330 (1914) Magu 
Brahma v Bholi Das 19 C L J 352 
(1914) 

(4) Rabl aldoss Moduck \ Btndoo 
Bashinee 1 Marsh 293 294 (1863) 

(5) Tulshi Ram i Mutsaddi Lot 2 All 
L J 97 (1904) 


W, LE 


54 
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thereby becoming liable for tho revenue assessed upon the property (1) Third 
parties, however, dcabng \Tith a henamtdar will be affected bv notice, actual 
or constructive, of the real title (2), for if they are cognisant of the real facts 
thej can m no way have been misled Constructive notice will be imputed to 
a person who, for the purpose of avoiding notice designedly refrains from 
enquiry, which by the exercise of ordinary intelligence would load to a know 
ledge of the facts (3) And where a state of things exists which could not 
legally exist imlcss the property was subject to a burden, -a purchaser has 
notice of that burden (4) Thus if a third party is in possession, a purchaser 
is put on enquiry as to his interest (5) 

So far reference has been made to the rule that the Courts will not enforce 
the nghts of a real owner where they would operate to defraud innocent per 
sons " A still stronger case is that m which property has been placed m a 
false name, for the express purpose of shielding it from creditors As against 
them, of course, transaction is wholly invalid But a \ ery common form of 
proccedmg is for the real owner to^*-*^ ^ 

the henamiiar, alleging, or the evide 
colourable one, made for the expres. 
words, the party admits that he h 
another to effect a fraud, but asks 
of the fraud is earned out The rul 

where this etate of things was made out, the Court would invanably refuse 
relief, and « ’ ’ * • • , 

dismissing 
possession 

set it up m opposition to the persons whom, he bad invested with the legal 
title (7) And persons who take under the real owner, whether os bars or as 
purchasers, were treated m exactly the same manner as he was (8) On the 
other hand, a contrary doctnne was laid down in more recent caeca *’ (0) 


(1) Raia of Deo v Abdullah 45 C 
909 45 1 A 9? (P C) 

(2) Ran eoomar Keondoo \ McQieen 
11 B L R PC 46 54 (1872) and 
cases Cited m note 3 and in Mayne s Hindu 
Law 8th td s 444 

(3) Radi a Madhob Patkara v Kolpa- 
toru Ray 17 C L J 209 (1914) 

(4) Magi Brahma v Bheli Dos 19 C 
L J 352 (1914) Allen v Seekhan 11 
Ch D 790 (1879) 

(5) ilaneharjt v Kongseao 6 B H C 
R 59 (O C J) (1869) 

(6) Rom ndur Deo v Roop aram 
Chose 2 S D A ‘’elect Cases 149 
(1814) Rouslun Khotoon v Collector of 
Mytnenstngh S D A (1846) 120 Drtmho 
Mye \ Ram Dulab S D A (1849) 276 
Rajah Rojnarain v Juggunath Pershad S 
D A (1851) 774 Kaonjee Stngh v 
jankee Singh S D A (1852) 838 
Bhoti'annysunkur Pandey v Pureem Dibee 
S D A (1853) 639 Ramsoonder Sand al 
\ Anundnalh Roy S D A. (1856) 542 
Hurry Sunkur v Kah Coomor W R 
265 (1864) [whether any creditors were 
actually defrauded or not is immatenal], 
Roy Rashbehoree v Roy Courte, 4 W R 
72 (1865) RousAun Pf5re v 5AaiM 
Kuretm 4 \V R, 12 (1865), Bhonanee 
Pershad V OAeedun 5 \V R^ 177 (1866), 


Ahksoondry Coopio v Horo Lot 6 W R 
287 (1866) ketl ah Chunder \ Vios lonee 
Dossia 7 W R 118 (1867) koleenaih 
K•r^ DoyalKnsto 13 W P 87 (1870) 
IPlamtiff not permitted to plead fraud of 
his father from whom he derived litlel 
On the other hand see Ra t ^Hrim v Fran 
Peary 13 Moo I A SSI (1870) > ^ 
m lower Court I W R 1S6 (186^) 
this case the distinction was taken wb ch 
IS to be found in the latter 
that no innocent party had been affeetyl 
by the admission or representation Set 
also Bnj Mohun \ Ram Rursingh 4 5 
D A Select Cases 435 (18’9) (« 

Nauttb Aeimut v tlurduaree MuH 
Moo I A 402 (1870) Snmalt Lakhimam 
V Vohendronath Dull 4 B I~ R 
29 (1869)) , ^ 

(7) Obloyehurn Chulluek v Treeloehu" 
Clatterjee S D A (1859) 1639 Ra" 
Loll V kishen Cl under S D A. (I860) 
439 [cf Ramonugra Rorain v 
sundar kuntfar 12 B L R- 433 438 

(1873)] 

{i} Lukhee Aaron v Taramenee 
Dosset 3 W R. 92 (1865) Ae/rma/A 
V Doyaiimsto Deb 13 W R- “7 
(1870) 

(9) Maynes Hindu Law 8th Ed •• 
445 citing most of the above eases ana 
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It 13 in tke first case clear that \rheie two persons have combined to com- 
mit a fraud upon a third, the transaction is wholly void as between those per- 
sons and the party defrauded (1) It has, however, been a question of some 
difBciilty as to how far the parties may, as between themselves, show the truth of 
the transaction IVhatever doubt there may bo as to the plaintiff a right to 
avoid hi3 own deed by bcttmg up Lis own fraudulent act, it is open to the 
defendant to defend his possession by showmg that the real transaction between 
himself and the plaintiff was to defraud, whether a third party or the defend- 
ant’s creditors generally (2) IVhether a plaintiff shall be so allowed to plead 
his fraud will depend upon the question whether tho fraud has been earned be- 
sond the stage of mere mtention If the fraudulent purpose has been wholly 
or partially carried inio effect, the teal owner will not be permitted to succeed 
m a suit instituted by him for recovery of the property But, where the fraud 
has not be-n earned into execution be may succeed (3) It has been held by 
the Pnvy Council that where a henamx conveyance of land is made for the 
purpose of fraudulently defeatmg the claim of an equitable mortgagee, and the 
f.Iftim of the latter is not defeated, the grantor can recover back the land from 
the grantee, and that the benamt conveyance bemg m such circumstances an 
moperative instrument, it is unnecessary to bring an action to set it aside (4) 
Where the ostensible transferee never had any exclusive possession of the 
property m question, which was for a great many years treated as part of the 
joint family property, and which was enjoyed by the joint family (of which 
the plamtm was the sole surviving member) for more than twelve years before 


set tie following cases Sreemulty Debia 
T Bimola Sotiduree 21 W R 422 
(1874) [overruliog Kalcenallt. Kur v 
Deyal Kruto 13 W R 87 (1870) 
ju'ira also overniled by Sham Loll v 
<4marcn«fro 22 C 400 (1896)1 

followed m Cofeenath Naik v JadM 
Close 23 W R 42 (1874) Bykunt Noth 
V Coboellali Sikdar 24 W R 391 (187$) 
See also Paran StHgh v Lalji ifal 1 A 
403 (1877) Sreenelh Roy v Biadoo 
Btultnec 20 W R 112 (1873) Musta 
mift Pheol V Gour 5arinj 18 W R 48S 
(1872) Muhim MuU ck V Ranjan Strdar 
9 C L R 64 (1881) And see Mahada/t 
Copal V Vtthai Ballal 7 B 78 (1881) 

(1) See Na^ab S>dhee v Ojoodhyaram 

Khan 10 Moo I A 540 (1886) [follow 
■«d to. Kalapfa. v S(uo<ii<i 20 B 492 

(1895) see Eratal v Sfdran appa 21 B 
(424 448 489) By/nalh Lai v Ramoo 
deen Chowdhry 1 I A 106 (1873)J 
Gopi IPasiidev v ilarkande Naroyan 3 
B 30 33 (1878) 

(2) Baban v Krishna 18 B 372 
(1893) followed in Preonalh Koer v 
Kaat Afahomed Shasad (1903) 8 C W 
N 620 

(3) ladii Kath v Rup Lat 10 C W 

N 650 (1906) in which all the author 
ities are reviewed Goberdkan Singh v 
Ritu Roy 23 C 963 (1896) Kali Charan 
V Rasik Loll 23 C 26n (1894) Chen 
iirappa V Putappa 11 B 708 (1887) 
Sham LoJl v Amarendro Nath 23 C. 460 
(1895) Banku Behary v Ro] Kumar 4 
OWN 289 (1899) 27 C 231 

Covinda Kuar v Lata Kishun 23 C 370 


(1900) Maynes Hindu Law i 405 and 
cases there and m the preceding decisions 
cited The rule however appears to be 
stricter m the Madras High Court Yasa 
malt Krishnoyja \ Oiiiidra Pappayya 
20 M 326 330 (1897) Rai ga imsl v 
lenkaladan 20 M 323 (1896) Yarada 
I ilii Nttidu V yrinifoialii Na dii 20 M 
333 338 (1897) [it is very doubtful 
whether in a case m which the raa^im m 
pan deheto would otherwise apply any 
exception arises by reason that the illegal 
purpose has not been carried out] See 
ho sever as to these cases Jadu Nath v 
Rup Lall 10 C W N 650 at p 661 
(1906) In Honapa v Narsapa 23 B 
406 (1898) Farran C J at p 409 was 
of opinion that the law applicable was that 
laid dawn sw Vasaiiatv -i 

ChHndra Pappayya supra but treats 
Calcutta decisions as being to sane effect 
and Fulton J stated p 413 that when 
the fraud was not completed it might well 
be contended that as the coitus ve tran 
saction had not really frustrated justice 
the original oivner retained a good claim 
to the property See also May on Fraudu 
lent and Voluntary Dispositions of 
Property 2nd Ed 470—472 as to ficti 
tions sales made to evade process for 
recovery of arrears of revenue see Ram 
Persad v Shtia Persad 1 N W P Rep 
71 and see Petherpermal Cheity v Ifuni 
andy irrrai (infra) 

(4) Petherpermal Chetty v Muniandy 
Servai P C (1908) Tunes L R v 24 
p 462 
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suit , it Tvas held that the plaintiff was entitled to have a declaration of Iil"! right 
to the propertj and to confirmation of hia pos'iession (1) And m a case m 
the Calcutta High Court where property bad been placed benami with a view 
• ' ' ' jjgij tliat the 

• 5 judgment-debtor 

'Vs to the purchase 

. 0^ (3) 

Estoppel by conduct may ansc in the case of family arrangements , the 
decisions as to which extend not merjy to cases in which arrangements are 
made between members of a family for the preservation of its peace but to 
cases in which arrangements are made between them for the preservation of its 
property (4) So where infants had, since attaimng their majority, hy their 
conduct adopted the acts of their mother and guardian and agreed to treat the 
will of a testator as valid, it was held that by their acquiescence m the disposi* 
tion of the property they were estopped from disputing the provisions of the 
will ( B) Not only maj there be an estoppel giving effect to a firailj arrange* 

pon a family 
■ urt where a 
was entitled 
mhciit, and 
ivalid, as the 

mother had no interest to bequeath, and also that the bequest to unborn grand- 
sons was meffcctual, and that the son’s acquiescence did not m the circumstances 
suffice to raise an estoppel and that a grandson and a purchaser from him were 
not estopped (7) 

' ’ an mvahd adoption has been 

actcc representations, been led to 

chan ^ endant actively participated 

m the adoption of the plaintiff by the defendant’s brother, and oy man) acts 
signified to the plaintiff and to his adopting father the defendant’s complete 
acquiescence m the adoption, and thereby encouraged the plaintiff, who was an 
idult, to assent to such adoption, and allowed the adopting father to die m the 
belief that the adoption was valid, and finally concurred m the performance 
by the plaintiff of the funeral ccremome^ it was held that the defendant was 
estopped from disputing the vahditr of the adoption (8) TVTicrc the defendant 
who challenged the adoption was the grandson of a party to the compromise 
under which the adoption was made and under which he received a matcnal 
benefit and who was present and consenting when the ceremonies were per- 
formed, the defendant was held to be estopped from disputmg the adoption 


(1) Govrnda Kuar ^ Lola hishun 28 
C. 370 (1900) 

(2) l^isakar Dos v Do ragt Somal 19 
C L J 330 (1914) not following Han \ 
Ramcliandra 31 B 61 (1906) 

(3) Ob! 0^ Cl urn > Hobtn Chunder 23 
\V R 95 (1874) Scroof Chundtr r 
Troylothonalh Roy 9 W R 230 (J86S) 

(4) fi illioms V 11 dliams L R 2 Ch 
Ap 294 304 cited m Lakihmibai v 
Cenpul 5 Bora H C R. 128 (1868) 
See 50 I C. 812 

(5) Lekshintbai v Ganpul 5 Bom H 
C R 128 (186®) See also Sto Dm t 
Cur Sakai 3 A 363 (ISSO) Ra}ender 
fforetn \ Dijai Cotnnd 2 Moo I A 233 
234 (1839) Damudar Doss \ Hohtrtim 
Pofidah 13 C L. R. 96 (1833) 


(6) Janaki elmmaj v Aama/aJkama! 7 
Mad H C R 263 (1873) 

(7) Durga Das K! an \ Ishon Chandra 
Dey 44 C 145 (1917), see Doord v 
Board 9 Q B 48 (1873) (acceptance un 
ilcr a will) Rup Chand Chose v Sarbessar 
Clandar 3 C. L. J 639 (1906). Amulya 
Ratan Sircar v Tortni Rath Day 42 C., 
254 (1915) (heir at law) 

(8) Sadashw htoreshvar v Hartmoresh 

var 11 Bom. II C R, 190 (>874)5 
CAinln N Dhonda ib 192 note (1873), 
Ravn Vinayakrav v Lakshmibai 11 B- 
381 (1817) Chilko v Jenaki 11 Bo*" 
H C R. 199 (1874) Kennommal t 

I'lrflMni. 15 4S6 (1892). see boweyer 

also TayammouJ \ Sashaehalla 10 Moo 
I A 429 (1865) See also next note 
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and was bound by his grandfather’s action (1) But in order that estoppel by 
conduct may raise an mvahd adoption to the level of a valid adoption, there 

salt of the adopting 
' must then become 
’) In a case in the 

Madras High Court it was held that an invihd adoption does not per se change 
the adoptee’s rights m Im natural family, and that m such a case no estoppel 
arises iMess as a consequence the position of the party setting up the estoppel 

’"idras case(4), 

! Q an adoption 

and thereby, 

and h\ the subsequent conduct of the adopter, the person adopted is induced 
to abstam from claimmg a share m the inheritance of his natural family so as 
to prevent a person clamiing through the adopter from impugning the vahdity 
of the adoption But the construction which was placed by this decision on 
the word mtentionsU\ " in section 115 was overruled by the Pm v Council 
m Sarat Chundcr Bey v Gopal Chunder Ldha, m which case their Lordships 
said of the Madras case cited that they would have “ greit difficulty in holding 
as the High Court did that a series of arts by which an adoption is professedlv 
made and subsequently recognised constitute a lepresentation m law only, 
and not of fact ” (5) In a case in the Punjab High Court, where a second son 
had been adopted m the lifetime of the hrst, and the first had permitted him 
to share the inheritance, it was held that the first adoped son and bis representa- 
tives were not estopped from denymg the vabdity of the second adoption 
though they would not have been allowed to deny the fact of such adoption (6) 
In ^his ca«e the decision in Saral Ckttnder Bey v Gopal Cound^r Ldha was 
distingui'.hed on the croond that the Madras ca*<e overruled by it was on matters 
of fact ind that the Privy Council did not suggest that the section covered 
not only facts but also representations in law (61 When in a suit to set aside 
an adoption brought by the adoptive mother agam^t her adopted son, it was 
found that the plaintiff had represented that she had authority bo adopt, and 
this representation was acted on by the defendant, and that the ceremony of 
adoption was carried out on the faith of this representation , that the marriage 
of the defendant was hkewi'»e on the. strength of it celebrated, and that the 
defendant performed the Sraih ceremony of ms adoptive father, and had bi.cn 
obliged to defend a suit brought against him by an alleged reversioner to tlie 
estate of his adoptive father it was held by the Allahabad High Court that 
the plaintiff was estopped from maiotaiaing a suit for a declaration that the 
adoption was without authority and void (7) And this decision has been upli Id 
by the Pnvj Council, which declared that the estoppel was personal and wiuld 
not bind anvone claiming by an independent title (8) As to estoppel armiK* 
by leason of the recognuion by one member of a joint Hindu family */ 


(1) Moman v Mussan at Dhanni I 
Labore 31 

(2) Parialibayami a v Panakrijhna 
18 M 14S (1894) following CapaJayyan 
V Rag!iupati Ayya i 7 Mad H C R 
250 (1873), Kuvern v Bobat 19 Bom 
374 (1894) For cases in which it was 
1 eld there was no estoppel see GuruUnga 
s tomt \ Ramalakshma ima 18 M, 53 
(1894) Santapayya v Rartgappayya 18 
M 397 (1894), Yashvant PuUu \ Radka- 
bai 14 B 312 (1889) and see Tanni 
Charan v Saroda Sitndari 3 B L R 
145 (1889) Gurul ngastta nl \ Rama 
lakshiiaoia IS M S3 58 (1894) 


(3) Vailhthngam Mudoh v 
i/udofi 37 M 529 (1914) 

(4) Ennjoli Vishmi v / rat l-il -a 
non 7 M 3 (1883) 

(5) L R 19 I A 203 /i 
as to estoppel on a point < f Ur- ^ 

Loll V Chaftdraallee Jluli/Urt 

R 391 39S (1872) 

(6) Tek Chaitf v 
(1912) 47 P R ) v 

(7) Dhara \ hxK rf , 

(1908) 30 All 

( 8 ) Raytx IH ^ 

P C (i/l/j j . 

399 
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another ns being also a n3embei(l), or by reason of plaintiff treating defendant 
as being m certain relationship to a common ancestor (2), see the undermentioned 
cases 

In the last mentioned case it was pomted out that, though a course of con- 
duct may not amount to an estoppel in pomt of law it may nevertheless he 
strong evidence and throw upon the party, nhose conduct is m question a 
heavy hmden of proof 

lYhere it had been understood by the parties for some time that a certain 
mortgage had been converted mto a sale, and that the property had passed to 
the defendant by purchase, it was held that mere adrmssions that it had been 
converted mto a tale did not operate as an estoppel or prevent the mortgagor 
from redeeming the property (3) WTiere two members of a joint Hindu family 
bad held out another as the manager of the estate so as to induce outsiders 
dealing wth him to helieve that he had authority to mortgage the whole interest 
m the property, thoic members were estopped from contending that the mort 
gages effected by that other were not binding on their shares if that other did 
as a matter of fact, borrow the monea for the benefit of the famdj (4) An 

estoppel may anse in the case of inconsistent positiono So where a Hindu 

reversioner compromised with the widow and benefited bj such compromise, 
he was held estopped from claiming the estate when the succession opened (5) 
So also a reversioner who has voluntarily signed the deed executed by a 
xwdow cannot legally claim in opposition thereto (6) So in the case last 
cited, where some of the sons of a Hindu widow who had only a daughter's 
interest m the property joined in the mortgage executed by her and thus repre- 
sented that the propertj was being mortgaged by their mother for legal necessity , 
HeM tl at the sons could not be allowed to go back upon tbo«c representations 
when dealing with a party ' ' - n- 

tatiOQs of fact and were ^ 

to which they w ere p “t 

relinquislied his rights to a portion of the inhentance m favour of the 
widow in consideration of receiving a relinquishment from the widow of 
all her interest in the remaining portion or the inheritance Held that 
neither the reversioner nor any person claiming through him could 
set up that the relinquishment was not bmdmg on him and did not operate 
on the portion of the inheritance rchnquished m favour of the widow (7) 
Where a suit to enforce a secuntj bond filed m a Pnvj Council appeal was 
dismissed on tlic grounds (o) that the necessary parties had not been imphaded 
and (&) that the claim was barred by section 47 of the Civil Procedure Code 
and, an appbcation for execution to enforce the said secunty being made the 
decree bolder was met with the pica that the order pas'^cd before tin, institution 
of the above suit in a previous execution proceeding referring him to seek 
hifl remedj by suit operated as a t - * * * ' ' dlfld 

that the order passed m the suit h s order 

passed in the execution proccedi illowed 

to take up a position inconsistent with that on which he had succeedd m 


(1) Lo/J Muddiin \ hi tkhinda Koer 
18 C 341 (1890) 

(2) Agraual Stngh v Foujdar Stngh 
8 C L R 346 (1880) 

(3) Abdul Rahim i Madlavrao Af^/t 
14 B 78 (18S0> 

(4) Kmhnaji \ Store IS B 32 
(1890) at to stand by dunnir aliena 
tion by father see Surab Naram \ Skew 
Cobind 11 B L R App 29 (1873) as 
to aetju escence of llinda m nor after 


attainmj; majority see Gotolnarain v 
Muddo uuty 14 B L R 32 (1874) 

(5) Lata honahx La! t Lola Bn) Lot 
2 C W N 914 (P C) In Asa Pterx 
V Karutpan a elly 41 M 365 the person 
Ttteasin* vias bel 1 not estoppe^l 

(6) ShA Clandra Kar ^ puUken 28 
C L J 123 s c 48 I C 78 

(") Jogendra hath Bunya i \lehen 
dra Chora 47 I C 978 
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defeating a claim in a previous proceeding brought to enforce it (1) One 
out of two plaintifis joined in an application with the defendant to the Court 
for the case to he referred to arbitration On the next day G R the other 
plamtiff made an oral application before the Court to the effect that he accepted 
the arbitration The arbitration lasted for over a jrear and G R conducted 
the proceedings throughout on behalf of the plaintiffs An award was duly 
filed but G R objected to it on the ground that he had not signed the onginal 

r> r ■, t t " T V. t 

ition 
lan s 

posses ion order or disposition under sudi circumstances as to enable him by 
means of them to obtain false credit the owner who has permitted him to 
obtain that false credit must suffer the penalty of losing his goods for the benefit 
of those who have given the credit (3) Where an o&,r of sale was made to a 
pre-emptor and he refused to avail himself of it and consented to a sale to a 
stranger it was held that after a sale to a stranger he could not set up his 
nght of pre-emption (4) Sec for the effect of an admission as to the rate of 
interest in an account stated by a banh^r case below (5) The service of notice 
of foreclosure on the occupant of mortgaged property (a party who claimed 
as purchaser from the mortgagor but who had not estabbshed his title) does 
not stop the mortgage from disputing the occupant’s title to redeem the mort- 
gaged premises (6) If a person takes out probate of a will his bens are not 
estopped from disputing the will (7) SetribU that a tenant may be estopped 
from objecting to the terms of a poUa where he has accepted pottas containing 
similar terms for a senes of years pteviouslv in respect of the same holding and 
has by his conduct led the landlord to suppose t^t the -polia wo ild not be 
objected to (8) In the case cited A sold a share in the eqiuty of redemption 
of certam property to .5 and in a suit by £ to redeem the mortgaged applied 
to the Court stating that he also had a nght m the cqmtv of redemption and 
asked to be joined with £ as a co plaintiff This was allowed and the redemption 
suit fought out by the two co plaintiffs Subsequently A sued for cancellation 
of the sale of the equity of redemption to £ on the ground of fraud Bfld that 
as by his conduct in the redemption suit A had elected to affirm the sale and to 
act upon It he was not entitled to the rehef be was now seeking (9) Where 
a party to a suit agreed to a decree in favour of his opponent on certain condi 
tions which were not afterwards fulfilled and the compromise fell through the 
admissions made by him for the purpose of compromising the litigation do 
' ~ ' prevent the parties tepreseii 

other 1 tigation (10) Where 
gives him the exact amount 
nformation and retains that 
amount out of the purchase money for paying off the mortgage the mortgagee 
IS estopped from recovenng any larger amount from the vendee (11) IVhere 
a mortgagee takes a mortgage from a person m possession and obtains possession 
from him he is not permitted to question the mortgagor s title (12) A mortgagee 

(1) Bait Beg n v Sajjad M r a 21 2 W R 181 (1865) 

O C 188 47 I C 558 (8) Sree Sa ka ac or v I arada P lla 

(2) Gaur Shanker v Canga Ra 77 27 M 332 (1903) 

P R 1919 52 1 C 859 (9) CU han v Bef ar Lai 52 I C 

(3) Bcnkai v M Her 10 C L R 591 513 

(1882) (10) Tkaya Ra x \ U ass x M scr 50 

(4) Braja K si or v K tx Chandra 7 I C 564 

B L R 10 (1871) (11) y Cl ef R olsa Deuan v 

(5) Mak ndi K ar v Balk shen Das 3 Punjab Nat onal Bank 141 P R 1919 

A 528 (1880) (12) Surendra Natl 1/ fro v hh lendra 

(6) Prannath Roy v Rookhca Beg m Mohan M tra 29 C L J 434 s c 52 

7 Moo I A 323 394 (1859) I C 59 

(7) Maloned Mud n v Rhode unn ssa 
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brought a suit for possession of the mortgaged propertj against a person whom 
he treated as a successor of the ongmal mortgagor and obtained a decree 
Subsequently when the slid repTesentatne of the moxtgagOT sued the mortgagte 
for redemption of the mortgage, tho mortgagee disputed Ins nght to represent 
the original mortgagor Held that the mortgagee was estopped from raising 
the plea (1) 

\s alrcad) observed it mahes no difference wbat tho form is which the 
representation takes or whether it be written or verbal(2) and further that m 


to note some of the general principles touching estoppels m wntmg and the 
cases decided thereon (3) The intention of the deed is appearing on the face 
of it must be regarded A recital will be binding if it was a bargain on the 
faith of which the parties acted (4) The deeds and contracts of the people of 
India ought (the Pnvy Council ha\e said) to be liberally construed The form 
of expression, the literal sense, is not to be eo much regarded as the real nieanmg 
of the parties which the transaction discloses (5) A party will be precluded from 
contradicting an instrument to tbe prejudice of another only where that other 
has been induced to alter his po'^ition upon the faith of the statement contained 
m tlie instrument Recitals, therefore, which lia\e not bad this effect cannot 
operate as estoppels So a statement of consideration in a deed is not conclusive 
evidence o! the existence of such consideration, but it is onlj evidence as far 
as it goes(6) , and so also a receipt may be contradicted or explained(7) 
post) Estoppels must be made out clearU , and this is an ancient rule as 
to estoppel b) etatements in a deed (8) Those who rely upon a document as 
an estoppel, the nature of an estoppel being to exclude an inquiry by evidence 
into tlie truth, must clcirly establish that it docs amount to that which they 
assert (9) I' ' ’ of it may bo aided 

bj looking re a plaintiff sued 

the defenda and sale of certain 


(n Gcviitd % a Okie 45 I C 356 

(2) V ai te p 830 As to certain class 
es of documents which (amonsst others) 
tna> raise an estopiKl see Caspersz 
o/' eii 4ili Id s 377— 18> invoices 
Jloldi tg V riliol 5 H i N 117 docu 
menl represenlins goo is such as ware 
house receipts and del very orders — 
Conses Manufaclurtii? Co v Sonrujmul 
S C 689 (1S80) King/it v If'iffen L 
R 5 Q D 660 Cotenlry v Tile Great 
Cas/ern Ify Co L R 11 Q B D 776 
Scion V Lafone L R 19 Q D D 68 
Farmloo vBanLR ICPD 445 
railsvav receipts GIF Faltay Co v 
flenmandas Ramkison 14 B 57 (1899) 
bits of lading Luhinan v Christie 19 
Q B D 333 340 Grant v Mor-iay 10 
C It 665 Cox \ Bruce 18 Q B D 
147 difference note Sindh etc, Bank 
V Mudoosoodun C/ioudhry Bourhe O 
C 3'’2 (1865) See as to accounts and 
awards Caspersz of cif 4th Ed as 
386—399 

(3) See Caspersz of ct 4lh Tl Ch 
xlv where the Indinn cases wdl be found 

Cf netted 

(a) Voi f? I astern Rat! toy Co \ 
II Ajrion 6 n A \ 520 526 


(5) Jlanoo an / crja li % Mnssl 
Babeoee Moo I A 411 (1856) per 
Knight Bruce L J and see Ramlalt Sett 

V Kanai Rail 12 C 578 (1886) Snfol 
Singh Dugar V Prodyat Kumar P C 44 
C 527 (1917) 41 I A 1 Mahabr 
Perslad \ Mehesluar Nath Sehoi I' 
I A 11 (1889) hasliirehand LoUmaii 

V Jakhia Padia 40 B 74 (19)&> 

(6) Paran Smgh v Lal/i 

403 410 this case considered and 

on certain points dissented from m Chen 
xtraffa V Piiitafpa 11 B 70S (1887) 

(7) See s 92 Prov (1) ante and cases 

lliere cited and Ram Surun v Pren 
Pearc 13 Moo I A 551 559 (1870) 

Zamndar Sertmalu v I'lraffa Chelli 2 
Mad If C R 174 (1864) ^ 

(8) rtircrfie V Poomo Cbunder 8 yi' 
R 125 (1867) Mamsa \ Sailailie* 

I C 605 ^ 

(9) ioi V Boineme L R 1891 3 Ch . 
113 106 

(10) ;?aiii Meua v Rent Hulas, »3 B 
L R 312 (1874) See Site Rom v 
W/i Daksh 3 A 805 (1831) where Ibe 
estoppel was held to have been elearlf 
nude out 
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property in the legal possession of the defendant, and both the plaintiff and 
the defendant ptoWsed to receive their title by virtue of a document which 
the Court found was mvahd according to Mahommedan law , it was held that 
the defendant was not estopped from denying its validity, and the Court was 
not bound to hold that the document, as between the parties was valid The 
defendant being m posscsj>ion, it was for the plaintiff to establish her right to 
attach and sell the property by fihowmg snperior title in herself whatever might 
be the nghts of the defendant (1) In a case in the Calcutta High Court it 
was held that since a non transferable occnpancy holding cannot be bequeathed 
the heir at law is not estopped from denying the validity of a devise in a will 
which purported to bequeath such a holding (2) In this case it was said that 
the Court was not prepared to accept as an inviolable pnnciple of law the rule 
that m every case of gift the doctme of estoppel may be applied and it was 
pointed out that in this instance the beginning of the heir at law s right and of 
the operation of the will were simultaneous (3) 

A receipt signed by a party like any other statement made by him and 
produced afterwards to affect him is evidence but evidence onlv and is not 
conclusn e but capable of explanation (4) It may however like any other 
statement be conclusive eMdence m favour of any person who may have been 
induced thereby to alter his condition (5) Thus when m a registered deed of 
sale it was recited that the \endor had received payment m full and there was 
also an acknowledgment by the vendor to that effect and the vendor parted 
with the title deech it was held that she was estopped from claiming a hen 
for an unpaid balance of purchase monc) against a mortgagee for v alue without 
notice (6) It has been an ancient practice among Hindus of indorsing payments 
on bonds (7) It is also very customary to stipulate that no payment will be 
rccomised except '* after causing the payment to bo entered on the back of the 
bond or after taking a receipt for the same ' But such a stipulation is no 
estoppel and the obligor of the bond may prove by other means that the debt, 
or a part of it has been satisfied (8) The mere absence of an indorsement of 
payment on the back of a hstbundi cannot prevail against positive proof of 
payment and evidence of such payment muat be adimtted(9) , though of 
course m deciding whether the alleged payments were made, the omission of 
indorsements is a most important circumstance to be considered (10) 

A recital in a de*^ or other instrument is in some cases conclusive, and m 
all cases evidence(ll) as against the parties who make it and those who claim 


(1) lb and s«« s 9’’ Prov 6 

(2) An arbai v Mir Alam 7 B 170 
(rssji 

(3 Am lia Rota S rear v Tar t Nalh 
Dey 4"’ C ■’54 (1915) see D rga Das 
hi an V I si an Cl andra Dey 44 C 145 
(1917) 

(4) Farrar v Dud son 9 A X E 
641 a rece p( is noth ng more than a 
pn a {ac e acknowledgment that the 
money has been pa d Ska fe v Jackson 
3 B & C 421 Grazes v Key 3 B & 
Ad 318 see s 91 ill (o) onte and 
cases at pp 606 607 ante On the other 
band whle a rece pt is only evidence of 
payment a release annihilates the debt 
Boves i Foster 2 II &. N 779 

(51 Crazes V Aej 3 B & A 318 
see R cc y Rxcc 2 Drewy 73 (onpaid 
\endorl ShropsI re i n on etc Co v 
/? L R 7 E & I app 496 510 (the 
same) Bchertoi v tf alkcr L R 31 


Ch D ISI and PozicU v Brotne C 
A (1907) Times L R v 24 p 71 W 
*4" '’■’8 (mortgagor acknowledging receipt 

nf mortgage money estopped as aga nst 
ass gnee of mortgage who has g^en full 
value) 

(6) Tel Iram G rdl oridis v Kashtbat 
(1908) 33 B 53 

(7) ATarayan Und r v Molilal Ram 
das I B 45 (1875) 

(8) Kalce Das v Toro Chund 8 W 
R 3X6 (1867) 77arojfl»t Undir v Molt' 
lal Randal 1 B 45 (1875) 

(9) G rdl area S ngh v Laltoo Koonii-ur 
3 \\ R Misc 23 (1865) 

(10) Saskaelcllun Cl elty \ Cobind 
appa 5 Mad II C R 451 (1870) Nagar 
Malt V A cemooHah 1 N \V P H C 
R 146 (1869) 

111) See Sark cs v Prosonomoyce 
Dossee 6 C 794 (1881) Cour Monee t 
A riWwo Chutder 4 C 397 (1878), 
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under them(l), and it is of more or less weight against them according to 
circumstance^ It is a statement dclibcratclj made by those parties, which, 
like any other statement, is always cvidcnco against the persons who make it 
But it IS no more evidence agamst other persons than any other statement 
would be (2) A recital by one party of a state of facts on tho faith of which the 
other part) was induced to change his situation, ns for instance by entenng 
into a contract, is an estoppel m favour of tbe party whoso position is thus 
altered (3) Though tho recitals will be evidence, there is no authonty to show 
that a party to an instrument will be estopped m an action by tho other party, 
not founded on the deed and wholly collateral to it, to dispute the facts 
admitted in the deed (4) 

The question whether one of the parties to a fraud agamst third perions 
can show the truth as against tbe other has already been discussed in con- 
nection with tbe subject of henamt transactions (5) Tho rule of title hy estoppel 
has been the subject of enactment in section 43 of Transfer of Property Act 
(IV of 1882) and tbe 18th section of tho Specific Relief Act (I of 1877) to which 
as also to the undermentioned cases reference should be made (6) Tbe mere 
fact of a person attesting a deed is no evidence in itself that he consented to it 
or knew its contents, that is, the mere attestation does not neccssanl) import 
concurrence, though it may be shown by other c\idenct that when he became 
an attestmg witness he fully understood what the transaction was and that he 
was a concurrent party to it (7) \8 to documents etceuted by pardanashtn 
women, Hindus or Hahomedans, v ante, section 111 (8) There is not neces- 
sarih any inconsistcncj in a party who has unsuccessfully tried to rescind an 

Nmhoo Sahoo v Pcodhoo Ju unadar 13 of it StrensI <11 ^ Duck 14 Q E 7S1 

W R 2 (1870) Tfhlram v hashtbot 7S4 787 

(1903) 33 D 53 [recitals in <leeds of (3) Stronghill \ Diiek supra inf see 

sale] Sikher Chand v Dulfuity Stngk as to circumslances m which an estop 

5 C 363 375 (1879) (reeitaU of neces pel operates on all or is confined to a 

sity for eontraeting debt] Sunker Lcll v single party South Saslern Rexl^ioi Co 

luddobum Sahoic 9 W R 385 (1868) \ ttlorion 6H L 520 527 

[that money was borrowed for Inisbmds (4) Coctetters Butler 8 hf & W 20^ 
shradh] Mai o nod Uamidoolah v Madlioo 212 
Seodan 11 \\ R 298 (1869) [posses (S) \ ante 

Sion] Cofal > Karayan 1 Dom II C (6) Dealt Chand \ fterban Singh 5 

R 331 (1863) [separation] Dheeknoroin C 2S3 (1879) Prantnan Gnardhandat 

Singh V Need hooer Marsh 373 v Paj i 4 B 34 (J879) Radley Lai ' 

(1863) IMooktearnamali] Rao Kurun v Mahesh Prasai 7 A 864 (1885) Sheo 

Mthtab heetmar 3 Agra 150 (1868) I rasad v Udai Singh 2 A 718 (16891 

ll»Tertvtn» rritiTlgaReb "as levffiAs "m Rtrm OiiTirfrri- Hon ‘3'^ 

wills see Nilnionee C/ieudfiry \ Zuheer 466 (18S2) Raitak/ici Debt \ Goeoel 

vntssa Khanum 8 \V R . 371 (1867) Chunder, 3 B L R (P C) 57 63 

Domanjee Munehurjee v Raitain Abdoot (1889) \ onfe p 201 note (11), »* 
lah 5 \V R P C 61 Lakehman Dado attestation by reversioners of estates held 

V Ran Chandra 1 B, 511 (1877) by flin lu females see last case and Cofaat 

Vasonjt U<wor/i v Chanda Bibi P C Chunder v Goiir Monce 6 W R 6^ 

37 A 369 (1915) (1866) UarfAub Cht.itrfer > Cobind Chun 

(1) Donga Chandra Dhur Bisnos v 6rr 9 W R 350 (1868) 5rf also 

lagat Kxshore, PC 44 C 186 (1917) dfii v Scclomoney 20 M 269. 273 

Drij Lai V Jnda Kunttar PC 36 A (1896) Collier \ Boron 2 V L R 64, 

187 (1914) (recitals of legal necessity see Kandaiam fiJIai \ fiayalngs 

ordinarily inconclusive on mortgages or Pilai 36 M 564 (1913) (attestation In 

sales by Hindu widow) and see Xhub Lot Madras) Lakhgati \ hombodh Smgh 37 

Singh \ Aiodhya Misser, 43 C 574 A 350 (1915) Dena Aafh Das v holts 

(1916) See notes on Burden of Proof nor IllaHaclarya 21 I C 367 (1913), 

and Presumptions Paiga Chandra Dhiir Pisnot v Jagat 

(2) DroieshTiori Peshabar v Pudha hukore P C 44 C 186 (1917) Hart 

nudJi 6 C 268 (1830), Monohar Smgh hishun Phagal v hashi Perihad 42 I 

V 5^Hm rfa hnar, 17 A 438 (1895) ani A 64 (1915) 

a rental does not estop in favour of thml (8) ante * ill an 1 eases there ciie<' 

persons who did not contract on the faith 
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agreement afterwards claiming performance of it (1) In the case cited the 
plaintiffs, occupancy tenants of a village, were held estopped from claiming to 
pre-empt a sale which the vendees succeeded m obtaining through the active 
instrumentahtj of two of the villagers as representatives of the whole village (2) 

To constitute an estoppel it is necessary that the statement or conduct intent 
chained should have been mtentional, with the object of inducing the " 

other party to change his situation in consequence Mere loose talk does not 
usually estop A party ” ' . i » 

informally, as a matter 
contractual relation witl 
the parties asking him f 

him, that they intended to act upon his answers At the same time a party by 
negbgence in assertmg a claim may be afterwards estopped from settmg up such 
claim against strangers (3) The representation must have been made with the 
intention, either actual, or reasonably to be mferred(4) by the person to whom 
it was made, that it should be acted upon A third person to whom the repre 
sentation was not made cannot claim the estoppel, unless it was intended or 
apparently intended that he should act upon it (5) The term “vilfully” as 
used in the ca«e of Piclardv Sears{6) jsin effect equivalent to “ intentiouallv "(7) 
or “ voluntaiy ”(8) And by the term “ wilfully ” we must understand “if not 
that the partv represents that to be true which he knows to be untrue at least 
lhat he means his rcpresenlalion to be acted upon, and that it is acted upon accord- 
ingly, and if, uhalever a man's real intention may he, he *0 conducts himself 
that a reasonable man would take the representation to be true, and beheve 
that It was meant that he should act upon it, and did act upon it as true, the 
party making the representation would be equally precluded from contesting 
its truth ’ (9) Therefore intention to have the representation acted upon 
may "be presumahle as well as actual, so that a man would be bound as well when 
bis conduct or the circumstances of the case justified the inference of intention 
aa’whe'nheacttiaWymtendedlhfeTesolt, 'Neghgcnce, and directly 

tending to indicate intention, will therefore have the same e&ct m creating the 
estoppel as actual intention (10) But mere want of care towards preventing 
an unauthorized transfer of one s propertt , or the like act creates no estoppel ; 
othennse a man might be precluded from alleging that his signature has been 
forged on the ground that he had negligentlr einploved a dishonest clerk It is 


(1) Srith Chundra v Roy 6 

Bom L R SOI (1904) 

(2) Idrts V Skinner 82 P R 1919 P 
C 

(3) Wharton Ev SS 1079 1155 as 
to fact stated as hearsay offered to prove 
an estoppel see Roe v Ferrari 2 B & P 
548 Stephen v Vrornan 16 N Y 381 
(Amer) In general where there is 
nothing reasonably indicating that the re- 
presentation was intended to be acted upon 
as a statement of the truth or that it was 
tantamount to a promise or agreement that 
the declaration made is true so as to 
amount to an undertaking to respond in 
case of Its falsity the party making it is 
not estopped from proving the truth 
Bigelow op cil 6th Ed 6S5 

(4) V post 

(5) Mayenbarg v Haynes SO N Y 
675 (Amer ) Bigelow op cit 5th Ed 
686 Carr v London & N IF Ry Co 10 
C P 317 

(6) 6 A & E 469 v ante, p 827, 


note (9) 

(7) Sarat Cl under v Copal Chunder, 
19 I A '»03 219 (1892) 

(8) Cornish v Abington 4 H & N 549 
(Saral Chunder \ Copal Chunder supra) 
Park B perceiv ng that the word wil 
fully might be read as opposed not mere- 
ly to involuntarily but to ' unintention 
ally showed that if the representation was 
made voluntarily though the effect on the 
mind of the hearer was produced uninten 
ttonally the same result would follow 
Bigelow op cit 6th Ed 690 n 

(9) Freen a i v Cooke 2 Ex R 654 
Per Baron Parke cited in Sarat Chunder 

V Copal Chunder supra. 

(10) Frceitan v Cooke 2 Ex R 654 
Gregg V Hells lO A & E 90 97 Carr 

V London Ry Co L R 10 C P 307, 
Arnold v Cheque Bank 1 C P D 578, 
Vaghano v Dank of England 33 Q B D , 
243 SeloH Latng & Co v Lafone L R , 
19 Q B D 68 Bigelow op cit 6th Ed, 
6S6 687 



8G0 


ESTOPPEL. 


[S. 115. 


or onussion, has caused anothei to believe a thing to be true and to act upon 
that belief must be held to ha\e done so “ intentionally ” within the meaning 
of the Statute, if a reasonable man would take the representation to be trac and 
believe it was meant that he should act upon it (2) It is not necessary, how- 
ever, to prove an mtention to deceive in order to make a case of estoppel, nor is 
it necessary to an estoppel that the person whose acts or declarations induced 
another to act must ha\ e been under no mistake or misapprehension himself 
Section 115 does not make it a condition of estoppel resulting that such person 
was either committing or sieking to commit, a fraud, or that he was acting with 
a full knowledge of the circumstances and imder no mistake or misapprehen- 
sion (3) It 13 not necessary that fraudulent intention should bo cstablished.(4) 
Where however it was found that the plamtifis had successfully corabmed 
with another to defraud possible pre-emptors by having a sale transaction 
entered in the deed m the form of a mortgage they were of course held to ho 
estopped from setting up their own fraud and pleading that the transaction 
which was ostensibly a mortgage was really a sale (6) What the section 
mamlj regards is the position of th& person to^o teas induced to act, and not the 


but it would be unjust, even though he acted under error, to throw the conse- 
quences on the person who bchovim his statement and acted on it as it was 
intended he should do (6) It has been held m America that the representation 
must have been a free voluntary act, and if obtained by the party who has 
acted upon it, it must have been obtained without artifice If it has been 
procured bv duress or by fraud, there will be no estoppel upon the partv making 
It, It would seem, though he made it with the full intention that it should be 
acted upon j indeed, it is said that where the conduct supposed to have created 
an estoppel, was brought about or directly encouraged by the party alleging 
the estoppel, no estoppel is created But that must probably bo understood 
of something m the way of artifice or other questionable endeavour (7) 

•* Caused or The representation and the action taken must be connected together as 
permitted cause and effect Not only must it be shown that there was helirf in a 

S ' :ular fact, and action taken upon such belief, but also that the action and 
were induced hv a representation of the plaintiff intended or calculated to 


(1) niRclott cf> eil 6th nd 687 683 
citing 5T(aii V Ncrih Drituh AatlraJastan 
Co , 2 ll ti C 17) as to silence as to the 
fact of a forge 1 signature see tlcKcnsio 
V Dnluli Linen Co 6 App Cass 83 

(2) Sarat Chunder \ Cofal Chundcr 
supra The High Court of Madras had 
prcMOUsI/ (f nUnu a Krisfinan 7 M 3 
(1883)] expressed the >iew that by the 
substitution in this section of the word 
■ jntentionall> for vMlIuIIy, in the role 
Slated in Fiekard \ Sears 6 A & E 46® 
It was possilly the design to exriwle cases 
from the rule in India to which it might 
be applied under the terms in which it 
had been staled by the English Court 
Cut the Prisy Council disagreed with this 
Mew and held that on the contrary the 
lubstilution was made for the purpose nf 


declaring the law m India to be precisely 
that of the law of England 

(3) Saral Chunder v Cofal Chunder 
19 1 A 203 21S 218 (1893) . overruling 
Ganga Sohai v Hira Singh 2 A . 8^9 
(1880) yishnuv AViiAnan. 7 M . 3 (1833) 

(4) Bolbir Prasad v Juzut Kishore. 3 
Tat L J 4S4, 46 I C. 473 

(5) Tifcajo Ram v ll'assu Misir, SO I 
C 564 

(6) Ib citing Cairneross v Lorimer 3 
Macq 829, Piekard v 5Varj supra, Free- 
man V Cooke, supra, Cornish v /ttnnglon, 
supra, Carr v London & North If'esiern 
Railva, Co L R. 10 C. P. 316, Sei^ 
Laing & Co v Lafone, 19 0 B 

(7) Bigelow of cil 6th 1 d , 646 647; 
as to admissions under duress see Wharton, 
Es I 1099 
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enough* though other inducements operated with it And the law will not 
undertake, in favour of a wrong doer, to separate the various inducements 
pre‘'ented and ascertain precisely hoW much weight was given to the represen 
tation m question But though th% MjKosftntatvon nt^ not bo exclaaively 
acted upon, there can be no estoppel where the party claiming one is obbged 
before changing his position, to enqmrc for the existence of other facts to make 
the inducement sufBcient and to relj upon them also in acting (3) In such a 
case it IS clear that the inducement was not adequate to, and therefore not the 
cause of the result ns the action taken If the party is absent at the tim“ 
of the transaction, his silence or other conduct must at least be of a nature to 
have an obvious and direct tendency to cause the omission or the step taken (4) 

The section uses the word '• permitted *’ os the expression apt to cases of onus 
Sion and negligence Conduct of omission or ncgbgence may be the cause of 
the action taken such conduct raising mferences which ate often as casually 
efiectia c as any positive declarations may be 

There can be no estoppel if the party to whom the representation is made To be- 
does not bebeve it to be true, for m such case the resulting conduct is m no 
Beu«e the effect of the preceding declaration, or if the party deceived does not 
act on that belief so as to alter his previous position (6) This section does not 
apply to a case where the statement rebed upon is made to a person who knows 
the real facts and is not misled bv tbe untrue statement A person cannot use 
as an estoppel a statement by winch he has been m no way misled or induced 
to alter bis position to his own detriment (6) There can be no estoppel arising 
out of legal proceedings when the truth of the matter appears on the face of the 
proceedings (7) The person who claims tho benefit of an estoppel must show 
that he was ignorant of the truth lO regard to the representation (8) When 
both partie‘ ’ ’ ' 

to refer to 
acquainted 
no misrepie 
act or to alt 


Solarox Inna Ham 7 C L It 4Sl 
(18801 VolunI Das v Wtlkanol Deuan 
4 C W N 283 (1899) in Beni Prasad v 
Mukhtesar Pat 21 A 316 322 (1899). 
It was held that that which really induced 
the party to abandon a portion of bis claim 
was not the acts of tbe other party relied 
upon 3$ an estoppel but an eTtraneonS 
cause independent of such party v post 

To Act p 803 and ante p 821 

(2) B gelow op cit 6tb Ed 646 647 > 
post 

(3) Jb 6th Ed 696—698 

(4) Ib 6th Ed 662 

(5) Collier v Baron 2 N L. R 34 
Cf Kuierj! Shel v Municipality of 
Lonavala 45 B 164 (1921) 

(6) Cruh Chandra v Iswar Chandra 
3 B L R AC 337 (1869), s c 12 
W R 226 KoraU Charan v Mahtab 
Chandra Sev Rep July — Dec 1864 p 
29 Jhingtiri Tetiari v Durga 7 A 878 
(lESS) ATorajafi v Raojt 23 B 393 397 
(1904) So in an action for deceit if it 


s proved that the plaintiff did not rely 
upon the false btatemeni complained of 
he Cannot ma rtun the action Smith v 
Ckaduitck *’0 Cl D Z7 Saxada Prosad 
Roy V Ananda Moy Diitia 46 I C 228 

(7) Bigelow op cit 6lh Ed 681 — 683 
and enses there cited as to the presump- 
tion of knowledge v ti> pp e’? 611 a;id 
ante s 114 Intention Knoitledge 

as to circumstances wh ch may necessitate^ 
enquiry sec Btsheshitr v Miitrhead 14 A 
362 (189"*) f?amcoo«ior Koandoo v Mac 
gteen 11 B L R 46 (1672) 

(8) Tara Lai v Sarobor Singh 4 C W 
N 533 (1899) s c 27 C 413 Naroyou 
T Raoji 28 E 393 (1904) at p 397 

(9) Ranchodlal Vandravandas Patuan 
V Secretary of 5fate for Indus 35 B 183 , 
Bent Ram v Kundun Lai P C (1890), 
22 A 496 Honapa \ Harsapa (1898) 23 
B 406 Ramsden v Dyson (1865) I E 
«. I AC 129 

(10) if* Oodey Aoraor v Mt Ladoo 
13 Moo 1870 
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the perv)!! making the representation to another does not “ cause or permit ” 
that other to believe the representation to bo true The representation in order 
to ’ ’ ’ ' . ‘ ’ 

of 
it, 

tamtj 13 essential to all estoppels The Courts \ti 1I not readily suffer a roan to 
be deprived of his property -when be had no intention to part with it (2) Again 
to say tliat the rLprcscntntion must be such as would naturally lead a prudent 
man to act upon it is also to say that it must be material That is equally 
essential to the estoppel (3) This however, does not mean that the representa 
tion in question must ha\ e been the sole inducement to the change of position , 
if it v\erc adequate to the result, — ^that is, if it might have governed the conduct 
of a prudent man, — and if it dtd influence the result, that will bo enough, though 
other inducement operated with it And the law will not undertake in favour 
of a wrong doer, to separate the various indnccmcnts presented, and ascertain 
preciscl) how much weight was given to the representation in question (4) 

■“ A thing A proposition of law is not ** a thing ” within the meaning of the section 

and this expression refers to a belief m a fact (6) So also an admission on a 

n(6) 

. neat 

has 
■ the 

person to whom the statement is made knows as much about the matter as the 
other (8) In the undermentioned case the Court expressed an opinion that a 
grantor might possiblv bo estopped from questioning tbc permanent character 
of a lease by reason of misrepresentations even on a point of law which was not 
clear, and free from doubt (0) Tbe fact must be a fact alleged to bo at the time 
actually in existence or past and executed The representation must have 
references to a present or f^st state of things , for, if a party make a representa* 
tion concerning something m the future it must generally be either a mere 


(1) Bgelov op oil 6th 631 

(2) /^ 578 «ee S ill ^ Chaduitk 20 

Ch D [If a statement by txbich tbe 

plaintitf says he has been deceived is 
amb guous the plaintiff is bound to state 
the meaning nhicb he attached to it and 
cannot leave tbe Court to put a meaning 
upon It 1 

(3) Bigelow pp cU 6th Ed 645 646 
5milh V CJaduiek supra [If a state* 
ment although untrue is so tntial that it 
could not in tbe opinion of the Court have 

^ influenced the conduct of the ptainliflf it 
* will not support an action for deceit I Sfe 
Ta>lor Ev s 98 

(4) > Itersei 35 Ind 439 
(Amer), Bigelow, op a! 6Ui Ed, 646, 
Ptoroyan v Haoji 23 B 393 397 (1904) 

(3) rajnaro\n Dost \ Universal Life 
Assitrance Co 7 C 594 (1881) tee 
CoPte laH v CkundraeUt Bnheoste 11 B 
L R 395 (1872) sc 19 \\ R 12 
S^'endrakesov Roy v Dargasundari Daste 
19 I A 115 116 (1832) Tagore v 
Tagore I A Sop Vol 71 (1872) 
Morgan v Coachman 14 C B^ 180, W to 
sdnisi ons t>l law ite p 224 ante, Tfk 


Chend v Musst Copal Devi (1912), 47 
PR no 46 p 171 Set Mark D Crus e 
Jilcidra Nath Chatierjee 46 C 1079 • c. 
10 C L J 94 as to the mean ng of the 
word thing , see ila Pyu v ilaung Po 
cut 39 I C 385 

(6) Dunganya v fiond Lai 3 All I- 
*334 

(") B gelow op al 6th Ed 634 — 636 
states that to be the general rule add og 
thst It can seldom happen that a statemeot 
of opin on or of a propos tion of law anl 
conclude the parly making it from deoymS 
Us correctness except where it iJ noder 
stood to mean nothing but a simple state- 
ment of fact, that statements of opinion 
howcier often approach to representations 
of fact Ihe wide suggestion in regard to 
real opinion tread ng on delicate ground 
and that it seems probable that tbe rule 
against representations of law has 
pressed loo far See cases cited 
Jelhabhat v Nathabhai 23 B, 399 (1904) 
at p 407 

(8) P gelow op eii 6lh Ed 63S 

(9) ftorjing Dyal v Ram f^araii, 30 
C 883 (1903) 
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statement of intention or opinion uacertam to the knowledge of both parfcics(I), 
or it will come to a contract, with the peculiar consequences of a contract, or 
to a waiver of some term of a contract, or of th« performance of some other 
kmd of dutj (2) 

It IS essential to an c». ppel that one party has been induced by the con* • to act " 
duct of the other fo do or /orocar(3) dott^ something which he would not, or 

' ’ party 

] ■ to the 

- “ J O » A * ‘ » 


the part of the defendant, which representation was intentionally made, in order 
to produce that result (i) To establish an estoppel it is not sufficient to find 
that it may well be doubted that the plaintiff would have acted m the way he 
did, but for the way in which the defendant had acted It must be proved as a 
fact that the plaintiff could not have acted in the way he did, and that the 
defendant by his declaration, act or omission, intentionally caused or permitted 
another person to beheve a thing to be true and to act upon such behef (5) 
As the foundation of the doctrine is the changed situation of the parties refer 
able to the representation as its cause, a person cannot use as an estoppel a state* 
meat by which he has been in no way misled or induced to alter to his own 
detnment(6) his previous position (7) Upon this essential of an estoppel Ur, 


(1) The intent of a party is necessarily 
ttneertain as to its fulfilment No person 
has a right to rely on it A person cannot 
be bound not to change his intentioo nor 
can be be precluded from showing such a 
change merely because he has previously 
represented that his intentions were once 
diAerent from those which he eventually 
executed Langdcn v Doud 10 Allen 433, 
s e 6 Allen 423 (Amer) per Bigelow 
C J 

(2) Bigelow op eil 6th Ed 637 Mad 
duon V Alderfon 8 App Cas 467 473 
5 Ev D 293 Jordan v Money 5 H L 
Cas 185 213 — 215 Cilurnr Bank y First 
National Bank L R 6 E & I A 352 
360 Jcihaboi V Naihobhai 28 B 399 
407 (1904) Pollock on Contrart Appen 
dix note K and cases there cited 

(3) The damage need not be shown to 
be a positive step taken to one s prejudice 
It is enough to show that the party claim 
mg the estoppel was induced by the other 
party to refrain from obtaining a particular 
benefit which he would otherwise have 
been reasonably sure of acquiring Bigelow 
op ett 6th Ed 703 citing Knights v 
Uiffen L R 5 Q B 360 

(4) Solano v LaJla Ram 7 C L R 481 

(1880) or which being intentionally made 
had the effect of producing that result v 
supra and see Jhxngun Teuari v Durga 
7 A 878 (1885) Mohunt Das v Nil Komat 
Detcan 4 C W N 283 (1899) Cf 

Kuterji Shet v Municipality of Lonaiala 
45 B 164 (1921) There must have been 
prejudicial acting on faith of representation 
and change of position Gusaun Mai v Rom 


RakhaMat SO I C 128, /for Lo/ v Basa- 
tia StigI 75 P W R 1918 

(5) Narsingdas \ RolitmanbItai 28 
440 (1904) 

(6) Prejudice to the party claiming the 
estoppel should be shown Seliinalts v 
Avery 16 Q B 155 Bigelow op oil 5th 
Ed 701 702 It IS not enough that the re 
presentation has been barely acted upon, 
if still no substantial prejudice would re- 
sult b> admitting the party who made it 
to contradict it he will not according to 
the American cases be estopped tb It 
does not prejudice one in law to do some 
th ng one was bound to do tb 636 n 
(I) 

(7) Gnsh Chandra v Isuar Chandra 3 
B L R A C 137 341 sc 12 W R 
226 (1869) Sev Rep July— Dec (1854) 
p 29 In re Purmanandas Jeewandas 7 B , 
109 (1882) ilt Ooodey Koowar v Mt 
Ladoo 13 Moo I A 585 (1870) Kuvem 

V Babai 19 B 374 389 (1894) Durga 

V JhtHgttn 7 A 511 515 (1885) (the 

altering of his position by the person plead 
ing the estoppel is an essential part of the 
rule ) Peddamulhulaiy v Timma Reddy 2 
Mad H C R 271 (1864) In re Perman 
andas leevtandas 7 B 109 117 (1882) , 
JIfl Ooodey Koowar v Mt Ladoo 13 M 
1 A 585 598 (1870) Muhammad Samt- 
ud dm T Mann Lai 4 A 386 (1839) The 
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Bigelow observes as {ollows(l) — The rule is fundamental that unless the 
representation of the party to be estopped has also been rcalhj aded upon, the 
other party acting difiercntly, that is to say, from the way he would otherwise 
have acted, so that to deny the representation would be to ^ejudice him, no 
estoppel an«es Neither a statement of any kind nor an admission tn pats can 
amount of it'clf to conclusive evidence But if, on the other hand, the repre- 
sentation has been acted upon promptly, under circumstances, such as those 
alrcadj detailed, the party making the statement or guilty of the conduct m 
question will be precluded from alleging the contrary of that which he has given 
tbe other party to understand to be true And it matters not, if the party act 
mg upon the representation was justified in so doing, how he has changed ks 
jiosition, whether by the purchase of property, the surrender of possession, the 
erection of improvements or other outlay upon land or goods about which the 
estoppel be claimed, or tbe expenditure of money m litigation, or it is held 
even by being induced to xefram from steps v\hich would otherwise probably 
have been taken But unless the representation is m some way acted upon, 
unequivocally, as teste 

will any estoppel an^c has done 

onl) what he was Icga n, it need 

’ ' ’ * ' *’ ’ * ’ where the party claiming 

(lure for the existence of 
) rely upon them also in 

acting In other word«, though the party mav, no doubt, act upon any one of 
several representations or inducements from different sources, it will not answer 
for him to put together two scverall> insufCcicnt inducements from difieront 
and independent sources " TMicre it is plain that the representation has been 
substantiallv acted upon there is, cf course, no question (supposing the exis- 
tence of other elements) that an estoppel arises but the general rule is that 
only the person to whom the representation was made or for whom it was 
de«igned, can act upon and avail himself of it (2) 'Where a person purchases 
property subject to a mortgage he is not by that sole fact estopped from disputmg 
the validity of nor consideration for, the mortgage But if tno mortgagee has 
been thereby induced to suffer some detriment or if he forgoes a portion of 
his money tLen the purchaser may be estopped from disputing the mortgage (3) 
Hcpre Bcprc'cntativcs and also persons claiming by gratuitous title are bound 

entallve by estoppel (4) It is necessary to an estoppel that there should be pnvitj 
between the parties , that is to say, on estoppel is only availablo between the 
parties to tbe reprc'cntation and tho«c claiming under them The section only 
sajs — "neither he (that is, the pcr'on making the representation) nor his 
representative shall be allowed” Therefore only parties and their privies are 
Imnd by tbe representation and onlv those whom the representation is made 


V Stnilh '*8 Ch D 700 Ccrr ^ London 
AT n R} Co 10 C p 317 Mahadfvt v 
Neelamont 20 M 269 273 (1896) hrulo 
ifont \ Secretary of State 3 C W N 
S9 lOS (1698) TaraLoiy Sarebnr Sxngh 
4 C W N 5J3 S33 (1899) FaUmnnuta 
Begum \ Soondar Das 4 C %V N 565 
(1900) tfanohar Lot ^ Nenak Chand 52 
I C 479 Nanak Chand v Chameh hnn- 
war, 17 A. L 223 s c 50 I C 
721 where the defendant d d not act on 
the belief 

(1) Of eti 6th Fd 694—697 


(2) Eigelow of ett 6th Ed 707 70S 
<\heTe the (lueslion of statements at second 
1 and IS d scussed See ffaHaffa v 1 nJha 
,haJa 17 M 270 (1914) (etju table estop- 
pel from contract to indemn (y) 

(3) Bela Parshad v Sujan Singh 49 1 
C 997 

(4) Jagennath PrasaS Singh \ SjeJ 
AbditUh 22 C W N 8*11 (PC) s C- 
28 C I J IS’ 

(5) B Kclow of eit 6th rd 61“ 6If, 
Tajtor Lv 8 99 
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judgment(l) this estoppel is not mutual The part) to whom the misreprcsen- 
’ 1 1 1 1 « , though bound has nothing 

i niter ahes there can be no 
the person making it as an 
estoppel will equall) bind tLo<c who claim throxigh him (4) A man is estopped 
not onl) bv his own representations, but also by those of all persons through 
whom he el.i iTng Upon the principle jui sentif commodiim sentire dehet ct onus 
if the prcdcces‘’or m title la not at hbert) to contradict what he has formerly 
said or done his pnvy is subject to a hke disabibt) , for the latter stands in no 
better position than the party through whom he derives title (5) As to the 
meaning of the term “ rcprescntati\e,” see s 20 “ Persons from uJiom interest 
IS denied," s 22 “ Rcpresentahie \n tntcrest/' see ante The purchaser of 
an estate sold for arrears of revenue is not privy m estate to the defaulting 
proprietor In the case of a private sale in satisfaction of a decree the 
purchaser derives title through the vendor But a purchaser at an execution 
sale IS not as such the reprtscntative of the judgment debtor within the 
meaning of this section (6) A privitv tXists between an execution creditor 
and a purchaser at a Court sale So when a pica of estoppel is available 
to a decree holder, it is likewise available to the purchaser at the execution- 
sale as his representative or as one claiming under him (7) Where in 
anv question with the person estopped or lus representatives another may 
beheld to have obtained a valid convcjancc to himself then as the latter 
has himself through the estoppel a valid title he can give good title to a pur- 
chaser from him whatever might be the state of knowledge of the person pur 
chasing (3) Where in execution of a mone) decree certain property was pur 
chased and this property was subject to a mortgage not executed by the mdg- 
meut debtor, although he would have been estopped from denying haoility 
under it on account of his conduct id the mortgage transaction, it was held that 
the purchaser was bound cquallv with bim inasmuch as the light title and 
interest of the judement debtor had passed to tbe purchaser and that the 
purchase was theremre subject to the mortgage (9) And m another case it was 
held that a purchasei tlainiing under a title which liod been at least partly 
created by the mortgagor, was estopped from raising the plea of non transfer- 
abilitv of the holding (lO) In a case in tbe Allahabad High Court it was held 
that where a mortgagee purchased the mortgaged prop-'tty in execution of 


(1) Sfencer V Wtllxams L R 2 P & 
D 230 237 

(2) B ffelow op at 6 th Ed 618 d 
( 1 ) 

(3) R V Ambcrgate Ry Co I E & 
B 372 Monatty Castle Steel Co 34 Cb 
D 58 

(4) S«e Board v Board L R 9 Q B 

48 Middleton v Polloek L R 4 Ch D 

49 5»fa Ram v Ah Bahsh 3 A 805 
(1881) [vendor — vendee] Moonshte Ameer 
V 53 c/ Ah 5 W R 289 (1866) [heir] 
Monmolnnee Jogmee v Jugobundhoo 
Sadhookha 19 W R 233 (1873) [puar 
dian and minor] Luchman Chunder v Kalh 
Cl urn 19 W R 292 (1873), [h-irs] 
Chunder Coamar v Hurbuns Sahat 16 C 
137 (1888) 

(5) See Taylor Ev I 90 

(6) V ante notes to s 20 sub voc 
"Persons from whom tnierest w denied " 
and cases there cited yasan/i Uarxbhai v 
Lalla Akhii 9 B 285 2SS (1885) but 
see Bailee Pershad v 3/jna Singh 8 \V 

W, LE 


R 67 (1867) 

(7) fi.nst nabhupati Devil v f ikraina 
Belli fS M 13 0894) 

(8) Surat Chunder v Copal Chunder 
19 I A 203 220 (1892) strictly speaking 
It IS not the office of an estoppel to pass a 
title The title remains but it cannot be 
asserted against tbe party \>ho acted upon 
tbe false representation B gelov op ctl 
6tb Ed 631 

(9) Prayag Rai v Sidl ii Prasad Teuan 

(1908) 35 C 877 followed in Tola Ram 
V Hargobtnd 36 A 141 (1914) See Deo 
Nandan Prasad v Janki Singh P C 44 
C 573 (1913) (sale for arrears caused by 
represeiitatioD of minor mortgagee) and 
see Sarat Chundra Dey v Gepal Chandra 
Laha (1892) 20 C 296 and Corr r 

London tforih {I estern Railway (1875) 10 
C P 316 

(ID) Radho Kanta Chakra arli \ Rama- 
nanda SAaha 39 C 513 and \ Anshna 
Lai Saha \ Bhatrab Chandra (190o) 9 
C W N ccxlviu 


55 
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purchased at a snlc m cxecutioD of his decree on the mortgage is bound b) 
an estoppel that would have bound his mortgagor (3) It has been held that 
where a landlord in execution of a monc} decree causes the sale of an occupancy 
holding and purchases it himself, be is not estopped from pleading non trans 
ferability without his consent in a subsequent suit brought by the mortgagee 
of the Qccupanev raijat, for since this section is exhaustive, the English laa 
of mortgage and a consequent estoppel is not applicable in such a case (4) In 
the case cited it has been held that where a landlord decree holder applies under 
section 162 of the Bengal Tenancy Act and obtains an order under bcction 1C3 
of that Act, there is an assertion by him that the property is at least an 
occupation holding and he is bound bj such iLprcsentation (6) There is no 
esto ■ ’ ' i *1 i - rjiy 

fur 0 suit, a 

mor i. ^ e niort 

gagtc (V) llTicre an alienation by a Hindu widow of her husliand’s estate, fer 
purposes other than those sanctioned by the Hindu law mav be made mth the 
consent of the reversioners interestedmopposing the transactum, the consent of 
the next revernoners at the time of aUcnation i\ill conclude another person not a 
partj thereto who is the actual reversiouer upon the death of the 
or. at least throw on him the onus of rebutting the inference of legal necessity (0) 
^Vheo a person claims property as the representatu e of another, the 
doctrine of estoppel cannot appl} to representations made by any one except 
that other person (10) \n c«topp 1 can b<' availed of by the parties and their 
pmacs The privy cannot be depnaed of such benefit by the fact that since 
the time the representation was made and the pnvitv of estate commenced 
the person to whom the representation was made and the person who made 
the representation Iia\e come to an arrangement contrar) to the reprc«<.nta 
tion (U) 

Between already seen, is the rcprc'cntatue of the person 

himself and estopped bound bv the saraecstoppelas that which affects his predecessor in title, 
such person but the estoppel con\trscly also enures not only for the benefit of the person 
semallve*^*^ whom the representation was actually made but also for the benefit of Ins 
successors in title Therefore not only may the heir bo hound by an estoppel 
affecting his ancestor, but be mav also claim the benefit of an estoppel which 
\\is wwtesptOT might havv ciawowl 

To deny the The estoppel by conduct operates by nature that is where^ef it can so 
thdop operate, specifically , and gives to the party entitled the rights he would have 

“ against the persop estopped supposing the representation true So if the 


(1) Tola Rom ^ Harsobind 36 A HI (7) Ramchandra Dl^ondo v Maitafa ^0 

(1914) BakiUi Rom v Ltladhar 35 A D 679 (1916) 

353 (1913) Btihambher Dajal V Parshod* (8) Bagranii S ngh v 

La/ 10 A L. J 112 (1910) Dakth Sxngh P a (1907) Tiroes L. B 

(2) ilrunaehellam Chell or y Narayan \ 24 p 46 For representat on of tntt 

Chttliar 36 M L J 301 sioners by Hindu widow ta Res Judieolo 

(3) Kal das Chaudhu'i v PriuoRiia see Rixal Sinjli v Balxanl 

Kumar Das 24 C. N, 269 # c. 30 496 (1915) 

C L, J 496, 47 C 446 (9) Debi Prasad Cl ovdry y Co!af 

(4) Asmofunesta Kl alvn v Harendra Bkagat F B 40 7Zt (1913) 

Lai mmas (1908) 35 C 904 (10) Eunga Roo \ Bha nyommt 17 M 

(6) Abdul Sobhatt Skaxkk v KaSaher 473 (1894) , 

Vandal 1? C L J 653 (1913) Ml) Badri B tl al \ Ba inath 50 L 

in) Praianna Kumar Veokeritt \ Sri 458 sc 47 I C 934 
iawlAa Rou! 40 C 173 (1913) 
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representstion is made on the sale oi a secunty which the seller did not own, the 
buyer’s tights are not limited to the recovery of the consideration paid but 
the purchaser will be entitled to recover what he would have received had the 
representation been true (1) If a person is entitled to avail himself of an 
estoppel, he is entitled to use that estoppel as mailer of “proof, that is, as a means 
of showing that the facts covered by the representation were those which did 

m faC' \ r. rrr, 

other 

becom 

its tru ^ . 

«a\s that the partv sought to be estopped is not to be allowed to denv the irut'h 
of the representation It is of course, open to him to denj that he made the 
representation itself Lastly (3), this estoppel, arising as it does from mis 
conduct, u not mutual like other estoppels, and cannot be used against the 
party in whose favour it has arisen (4) 


116. Xo ten'int of immovable property, (5) or person 
claiming through such tenant, shall, during the continuance of the 
tenancy, ba permitted to deny that the landlord of such tenant 
had, at the beginning of the tenancy, a title to such immovable 
property ; and no per'ion who came upon any immovable pro- 
perty by the license of the person in possession thereof, shall be 
permitted to deny that such person had a title to such possession 
at the time when such license was given 


f 'stoppel of 
snant, 


and of 
licensee of 
pereon la 
possession 


Principle — These are instances of estoppel by aCTiement based on pennis j 
aive enjoyment If A being m possession of land deliver the possession to B 
upon his request and upon his promise to return it, witb, or without rent, at a 
specified time or at the will of ^ , B cannot be allowed while still retaining pos* 
session to dispute A’s title, because to allow him to do so would be to allow him 
to work a wrong against A by depnvmg him of the advantage which his posses 
Sion afforded him and with which be would not have parted, hut for the promise 
for perhaps to speak more aptlv the implied agreement) of B that he would bold 
It from him and m his place and stead (6) The estoppel of a tenant is founded 
upon the contract between him and his landlord The former took possession 
under a contract to pay rent as long as he held possession under the landlord, 
and to giv e it up at the tnd of the term to the landlord and having taken it in 
that way he is not allowed to say that the man whose title he admits and under 
whose title he took possession has not a title (7) There is no distinction between 


(1) Bigelow op cif 6th Ed 710 

(2) Luchman Chunder v Kali Churn 19 
W R 292 297 (1873J v also tb re 
marks as to the necessity of pleading an 
■estoppel In Shaikh Ha uf v Jagobandhu 
Shako 8 C W N ccxsvii (1904) a plea 
of estoppel was disallowed which had not 
been pleaded and as to which no issue was 
raised m the Court of first instance and 
see Narsingdas v i?afii»iart&ai 28 B 440 
(1904) 

(3; Bigelow op cit 6th Ed 710 

(4) \ anfc p 865 

(5) A fishery is an incorporeal heredita 
tnent and is real or immovable property 
for the purposes of this section Latrftman 


\akhwa V Ramji Nakhuia 23 Bom L 
R 939 (1921) 

(6) Franklin v Merida 35 Cal 558 
(Amer ) per Sanderson J cited in Bige 
low op ci( 6th Ed 569 — 571 The broad 
pnnciple is that a person who has received 
property from a other will not be permitted 
to dispute the title of that person or his 
right to do what he has done B gelow 
op eit 6th Ed 589 590 As to setting 
op of a yui Urh see Mathura Prasad v 
GohnlChand 41 ^ 654 »c 17 A L J 
805 

(71 In n Stringer s Estate L R 6 Ch. 
D 9 10 see Duke v Ashb^ 7 H & N , 
60’ Bigelow op cif, 506 
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a dccrtc in his fa> our and was afterwards defendant m a suit on a prior ni 
of the said property, he >ra3 estopped from pleading that the mortgagor ha 
incompetent to execute the pnor mortgage (1) An endorser cannot d 
the validitj of a Ilundi as against the endorsee (2) The mortgagee wl 
purchased at a sale in execution of his decree on the mortgage is houn 
an estoppel that would have bound lus mortgagor (3) It has been held t 
where a landlord in execution of a money decree causes the sale of an occupan 
holding and purchases it himself, he is not estopped from pleading non tran 
ferahilitj without his consent m a subsequent suit brought h^ the moitga" 
of the occupanev raijat , for since this section is exhaustive the En^’lish law 
of mortgage and a consequent estoppel is not applicable in such a ca«c (4) In 
the case cited it has been held that where a landlord decree holder applies under 
section 162 of the Bengal Tenancy Act and obtains an order under t-ection 163 
of that Act, there is an assertion by him that the property is at least an 
occupation holding and he is bound by such rtpresentation (5) There is no 
estoppel when a grantor has only accepted an after acquired title temporarily and 
for this purpose of vesting it in another (6) Where a title arose prior to suit a 
mortgagor having only an equity of rLdemption cannot represent the mort 
gagtc (7) ^Vhere an alicnatiou by a Hindu widow of her husbands estate hr 
purposes other than those sanctioned by the Hindu law may be made mth the 
consentof the reversioners interested inopposiBj. the transaction, the consent of 
the next re' cr«ioners at the tune of alienation wiU conclude another person not a 
party thereto who is the actual reversioner upon the death of the widow (8) 
or, at least throw on him the onus of rebutting the inference of legal necessity (9) 
IVhen a person claims property as the represcntati'o of another the 
doctnne of estoppel cannot applj to representations mode by any one except 
that other pcr«oii(10) \a catopp«.l can bf* availed of by the parties and their 
privies The pcivs cannot be deprived of such lenofit b\ the fact that sinM 
the time the reprc«cntatioQ was made aud the prmtj of estate commenced 
tin, person to whom the representation was made and the person who mad 
tho representation hav«. come to on arrangement contrary to the reprcH.ntn 
tion (11) 

Between already seen is the repr., tentative of the ptrson 

Wmself and estopped bound bv the same estoppel us that which alTocts lus jircdcccisor in title, 
such person but the estoppel convtrsely also enures not onK for the benefit of the person 
sentiillvo*'^'^ to whom the representation was uctuallj made but aho for the htneCt of hi^ 
succesws in title Therefore not ouly may the heir be hound hj an estoppel 
affecting hi3 ancestor but he mav also claim the benefit of an cstop]>«.l 
lus ancestor might have claimed 

To denv the The estoppel by conduct operates bv nature that is wherever it can so 
tWnp operate, specificallj , and gives to th© partj entitled the rights ho would have 

° against the persop estopped supposing the representation true So u the 


(1) Tota Rant y Harcobind 36 A 141 
(1914) Dakthi Ram v Ltladhar 35 A 
353 (1913) Btshambhfr Doio! r ParskaJ% 
Lai 10 A L. J 113 (1910) 

(2) Arunachelhm Chetl ar \ \ara>an 
Chetluir 36 M L J 301 

(3) Kal dai Chaudhurt \ Prosanna 
Kumar Das 24 C. W 269 s a 30 
C L, J 496, 47 C, 446 

(4) Asn atunetsa Kkotun r Uartndra 
LaJ Pts- as (I90S) 35 C 904 

(5) Abdul St^kan Ska kk v Kotabar 
'ifandal 17 L L J 652 (1913) 

<*>) / ratanna Kumar Maaierjte y Srt 
konika Kout 40 C 173 (1913) 


(7) Ramcl ondra Dlusndo y MalkafO 40 
B €79 (1916) 

(8) Basrann S ngh ^ l7«-i ” 

Daksk Stngh P C (1907) Times L. K 

% '»4 p 46 Tor representat on of rcTff 

toners by Hindu widow in Rts 
see /JiioJ S ngh y DaUant S "9" ^7 An 
496 (1915) 

(9) Cfb, Prasad Ckovdry v 
Dkagat F B 40 C, 721 (1913) 

(10) RunsaRoay Oka -ayam 

m flalrt P slal V Ba ;nalk 5U U1-. 
4S*« S c 47 I C 934 
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representation is made on the sale of a security i\hicli the seller did not own, the 
buyer’s rights are not limitLd to the pcc~ — ' 
the purchaser wall be entitled to recover 
representation been true (1) If a pcrsoi 

estoppel, he is entitled to use that estoppel as nwUler oj -proof, that is, as a means 
of showing tint the facts covered by the representation were those which did 
in fact actually czist (21 The representation, bemg a statement made by the 
other part) , is evidence bv way of admission of the fact to which it relates It 
becomes conclusive evudence because the party claiming the estoppel afErms 
its truth, which the partv estopped is not permitted to deny The section only 
sav s that the p irt\ sought to be estopped is not to be allowed to denv the truth 
of the repre entation It is of course, open to him to den) that he made the 
representation itself Lastl) (3), tlus estoppel, arising as it does from mis 
conduct, la not mutual like other estoppels, and cannot be used against the 
part) in whose favour it has arisen (4) 

' 116. Xo tenant of immovable property, (5) or person 

chiming tbrougli such tenant, shall, during the continuance of the 
tenancy, be permitted to deny that the landlord of such tenant 
had, at the beginning of the tenancy, a title to such immotable 
property, and no person v.ho came upon any immovable pro- 
perty by the license of the person m possession thereof, shall be 
permitted to deny that such person had a title to such possession 
at the time rvlien such license was given 

Principle — These are lastances of estoppel by aCTeement based on pernus 
fiive enjoyment If A being in possession of land deliver the Ms^ession to S 
upon his request and upon hu promise to return it, with, or without rent, at a 
specified time or at the will of ^4, J5 cannot be allowed while still retaining pos- 
session to dispute /I ’a title, because to allow him to do so would be to aUow him 
to work a wrong < '— ■» ’ 

Sion ailorded him 
<OT perhaps to 8p« 
it from him and , 
upon the contrac 
under a contract 

and to give it up „ ..m, leiui iv tue unuioitl and having taken it in 

that way he is not allowed to say that the man whose title he admits and under 
whose title betook possession has not atitte (7) There is no distinction between 


(1> Bigelow op ct! 6th Ed 710 

(2J Luchman Chuitder % Kal Chirit 19 
\V R 252 257 (1873) v also il» re 
marks as to the recess ty of plead og an 
-estoppel In Shaikh Hamf v /agahondhw 
Shaha 8 C W N ccxtvu (1904) a pJea 
of estoppel was disallowed which bad not 
been pleaded and as to which no issue was 
raised in the Court of first instance and 
see Norungdas v Rohxmanbai 28 B 440 
(1904) 

(3) Bigelow op cii 6th Ed 710 

(4) V ante p 865 

(5) A fishery is an incorporeal heredita 
•ment and js real or immovable property 
for the purposes of this section Lakthman 


\akhjia T Ramji Nakhiva 23 Bom L 
R 939 (1921) 

(6) FroMMiK V Ver da 35 Cal 558 
(Amer ) per Sanderson J cited in Bige 
low op cvf fith Ed 569 — 571 The broad 
pnnaple is that a person who has received 
property from another will not be permitted 
to dispute the title of that person of his 
right to do what he has done. Bigelow 
oP ett 6th Ed 589 590 As to setting 
up of a JUS tertit see Mathura Prasad v 
(Tefttt Chand 41 A 654 sc 17 A L J 
805 

(7) In re Stringer’s Estate L R 6 Ch, 
D 9 10 see Duke \ /Ishbi, 7 H & N , 
602 Bigelow op eit. 506 
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the reUtton of a tenant and that o£ a licensee m whose case the law jtsel! implies 
a tenancy and to whom the same pnnciplts appl_y (1) 

B gelowonEstoppel 0th Ed- Ch XVII Estoppel bj Reprosontatioa and Ues Judicata 
by A Casperez 4th Ed Ch XII Everest and Strode on Estoppel 203 Taylor Er {J 
101 — 103 Csb'>l)4 Principles of Estoppel 


COMMENTARY. 

Un^anf As alrtadj stated this and the followmg section give instances of estoppel 

b} agreciiicnt as the last deals with estoppel bj misrepresentation They are, 
however not eshaustuo ot this form of estoppel (2) A minor may be estopped. 
So where a minor has demed a benefit from a lease executed on lus belaU 
bv 1)13 dc facto guardian the minor is estopped under this ^ectlon from denying 
tl c title of tliL man in whose favour the lease has been executed (3) It has 
loHj, been a well settled rule that neither a tenant nor any one claiming under 
him can dispute the landlords title (4) And n person who has been Lt into 
possession as tenant by a plamtifl is estopped from denvmg the latter s title 
without first surrendering possession (5) ihis rule was acknowledged and 
acted ujon m India prior to tins Act(6) and is contained in this section. 
Enjoyment by pemisston is the foundation of the rule Two conditions 

therefopo ari, essential to the existence of the estoppel (i) possession (u) permis- 
sion hen these conditions are present the estoppel arises (7) It follows there- 
fore that wl on there is no pcriniasive enjoyment wl ore the occupant is not 
under an obligation express or impherl that he will at some time or m some 
caent surrender the possession asm the case of the grantee in fte thcri, can he no 
estoppel (8) It has been held by a Full Bench of the Madras High Court that a 
tenant who I as executed a least but has not been put m possession by tl o lessor 
ib estopped from den\an, the lessors title unless lie can prose that ho executed 
the lease in ignorance of some flaw m such title or through coercion misreprcsea 
tation or fraud (5) By tl c terms of (he « ction tl e rule appl es not oali to the 
tenant hut to lus representatiaes and is operative throughout the continuanM 
of the tenanev The rule applies m faaour of a landlord with an equitable title 


(1) Doe d Johnson y Dayl /• 3 A & 
E 188 

(2) Ji !- Cland Satbest ar Claidra 
in C W N 747 (1906) sc 3 C L J 

f a \s In cf> sharer s estoppel «ee Daldeo 
So! dM C ai No da i Sal o 3 Fat I W 
266 43 I C 3*9 

(3) Aon:_ Meldi \ Ratal Dee 5 O L 
J 5S1 s c 48 I C. 39 

(4) D celo op c I 6tb Ed $49 
Ta>lor E |J 101— 103 Doe d K" ffht \ 
Smylhe 4 M A S 347 Alehornr y 
Comtne 2 ling $4 see cases cted la 
\\ Hams *liunJer8 » 5 5 ii 8’6 (Ed 
1871) BrcIow op at Ch WII Cas 
perst op e I 4th Ed Ch XII Loboi-am 
y DiJja Ran Mahle S3 I C.. 43 (but 
be ma iucst on landlord $ status ) A* to 
sdserse possess on sec hnstomoni r 
Secretary cf State 3 C. W K 99 (1893) 

(5) W fliBrojon \ S nna Nowlovtojwt 

(lOOil 23 M 526 15 M L J, 5 S 
Jit I hunnar \ Ronj I S ngh P C 37 
A 557 (1915) 4-’ T A Canpal Pa 

\full3n IS A 2’6 (1916) itakham 
S ngh T ilouolliA) KomtAaA SO I C.. $91 


(6) Ja arayai Dose \ Ao</8nl’ i Dati 

7 B L R r’S n (1869) 1 atadei Dv 
y Dabai Renu 8 Bo~i. H C AC I ' 
(1871) Bo cc ^fadl b v Thokoor Past 
BLR Sup Vol 588 F B (1S66> 
O rn & Co y Dust o Moyee 14 ^ 

8s (1870) Couree Dais v Joyanah Roj 
7 \\ R 25 26 (1867) Mohest Chunder 
V Cooroo Prosad Marsh 277 (1863) 

Tr bak Ra el ondro Pand l s Shekk 
G la ZlaniUaker S C (1909) 34 B 
3->9 

(7) n ec!o» op et 6th Ed "9 

Dha eanta Bewa y Uimmal B Jyakar 
24 C L J 101 (1916) Banan Das 

Bhaltaeharjre ^ A J nadhub Saha 44 C 

71 (1917) B t see I enkala Chetty y 
A yanna CounJan E B 40 M 561 (1917) 
(es oppel from cneeut on of b<fo« 

possess on K sen) 

(8l Rup Chand \ Sorbefor Chana a 
supra 

(91 ( enka a Chrlly s A yanna Goandan 
r B 40 M 561 (1917) (AMur Rah"’ 
J I ssent n?) ‘-ee also dJakham S "Ck 
s Ba takhx Ranshah 50 I C.. 591 
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OQly(l) , an unnamed landlord lettmg by means of an agent (2) , and one of 
several co sharers If a person take a kase from one of several co sharer-^, he 
cannot dispute his lessor’s exclusne title to receive the rent or sue m ejectment (3) 
The estoppel will also enure for the benefit of a kssoc who has no title whatever, 
and the person let into possession will not bo permitted to set up this want of 
title (4) The question of the lessor’s title is foreign to a suit for rent or m 
ejectment against a lessee And this is so, though the ostensible lessor ls merely 
a trustee and liable to account to the ceslui-que trust (5) But in another case, 
where a person acting as trustee of a temple assigned part of its lands on lanam 
and it was afterwards found that he bad never been such trustee, it was held 
that the assignee uas not estopped from denymg hia right to assign though 
estopped from den}mg the temple’s title (6) In this country the principle that 
a tenant cannot dispute bus landlord’s title has been made to yield to the influence 
of the ittiiami system The tenant ’ ’ ' ^ 

allowed to pio\e that the person f 
was only a henaintdar for a third p 

And con\erscl3 nhere a landlord h id accepted rent continuously from persons 
m who=e names a lea«e had been taken for the benefit of thur husbands, when 
the benaimdars were unable to pa) he was allowed to sue the {crsons really 
interested in the lease (8) A plaintiff having sued to obtain possession of 
Certain land which the defendant held as tenant and m respect of which he 
had for some ' ' c time when 

he became ten to him the 

f renuscs lease ras found to 

e a mere ben ^ topped from 

asserting the tenancy, and under the circumstances was entitled to recover (9) 
And It was held b) the ^ladras High Court that where a deed is executed by a 
tenant in favour of a person benamt for another, the real owner and not the 
benamtdar is the landlord whoso title the tenant is estopped from deQ)ung under 
this section, and that in a suit by such benamtdar for rent the tenant can deny 


(1) Board V Board L R 9 Q C 
S3 sec Bigelow op cst 262 3S3 S38 
539 

(’) Fleming v Gooding 10 Bing 549 

( 1 ) Jat s d)\ Sorabj! v Lakshmira n 
Raiaram 13 B 323 (1888) 

(41 Tad an V Henn an L R 2Q B 
(1893) 168 1~0 and this is so though 
the tenancy be created by a deed which 
shous that the landlord possessed no legal 
estate Bigelow op cit 6th Ed 58"’ — 
585 609 610 Jolly v Arbuthnot 4 DeG 
&. J 2'’4 Morlon-v Woods L R 4Q B 
293 Duke > Ashby 7 H &. N 600 As 
to objection to validity of lessors title 
on the ground of want of registratton 
see Shums Ahmud \ Coolam Moherood 
deen N W P H C 153 (1871) 

(5) Ja naratn Dose v Kadimbint Dost 
7 B L R 723 724 note (1869) ^fussamul 
Furnia V Tarob Alt Wymans Rep 14 

(6) Tl uppan Na ibudripad v lUichtn 
Amma 37 hi 373 (1914) 

(/J Don elle v Kedarnath Chueker 
butty 7 B L R 720 20 'V R 352 
(1871) but see contra Ja narain Bose y 
had nb i Dost 7 B L R 7 ’3 note 
(1869) It IS to be noted that the first 
men inncd case was deeded prior to this 
Act and proceeded on the ground that the 


techn cal doctrine of estopi el was not 
applicable to this country But that doe 
trine has been sanctioned by the present 
section and according to the principle upon 
which It rests the question of the lessor s 
title IS wholly furrigii to i su t inst tuted 
against the lessee fur rent See bfohesh 
Cl iinrfcr V Gooroopershad Chose Marsh , 
377 (1863) Cnthbcrtson \ Irving 4 H 
& N 7S8 A/iMfomaf Purn a v Torab Alt 
Wyman s Rep 14 The principle how 
ever laid down m Dtmsclle v Kedarnath 
CliHckerbutty supra was re affirmed in 
tfussamat Indurbutlee v Sha kh Mo/i 
boob 24 W R 44 (1875) When there 
IS a benamt and real tenant the latter may 
be sued for the rent As to su ts by land 
lord when the ostensible tenant is a bena 
msdar see Heeraial Bukhshee v Rajki 
shore Moo oomdar R Sp \o 58 
(1862) Judootath Paul v Prosunnonath 
Dutt 9 W R 71 (1863) Prosunno 
Coomar v Koylath Chunder 8 W R. 428 
F B (1867) Bepmbebari Choj^dhry v 
Ramehandra Roy 5 B I. R 234 (1870) 
Field Ev 6th Ed 397 

(8) Debnath Roy v Cudadhur Dey 18 
W R S3-» (1872) 

(9) 5-|i6iifeHi//j V Hart 10 C L R. 199 
(1882) 
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his right to ‘'uc on the grouad that he is not the person entitled for a henamidar 
as such has no right to sue unles* he can show a legal right to sue under the 
general Iw (1) 

^Micre the plaintiH sued for possession of n house, alleging the cipir} of 
the lease on vriuch tht. defendants held as tenants and the lower Court dismissed 
the suit King of opinion that the plaintiff had no titli, to the hou«e when he 
granted the lease, and that it bclongtd to the defendants when thej passed the 
lease , it was held, reversing the decree of the lower Court, that the defendants 
(tenants) having ixccuted the lca«e could not deny the plaintiff s title as a ground 
for refusing to give up possession and the lower Court itself therefore could not 
go into the question (2) 

A lease hie other contracts is binding only on parties sti% juns, and 
persons under disability not being bound bj the contract, are not estopped to 
den} its aalidita (3) The estoppel of the tenant may rest upon the Bolo ground 
that he has recciacd po« ession from the landlord It is perforce an adrai'sioa 
of some title m him , and bv rea«on of the landlord s change of position the act 
IS deemed a binding admission that he had suiBcicnt title to mate a lease 
l\hcre liowe\cr the tenant betng already tn possession has made an attorn 
ment or acknowledgment of the tenancy, he may show that he did so through 
Ignorance mistake or the like (1) The doctrmc that the tenant cannot dispute 
bis landlord & title is not confined to the action of cjictmcnt (o) The estoppel 
applies to all matters connected with or arising out of the contract by which 
the relation of landlord and tenant was created "WTiere m a suit for rent of 
land the j laintiff alleged that be bought the land from the defendant and there 
after based it to him year b\ year and the defendant totallj denied the saw 
and the lease no question of title was held to anso on the pleadings bceaii*^ 
if the lca«o were proved the defendant would be estopped bv tins eection from 
denying his landlords title (6) The estoppel cannot, however, extend further 
and affect matters quite outside that contract (7) 

The rela- In regard to the relation of mortgagor and mortgagee, without attempting 

tlon to define It it is sufEcicnt to say that when the mortgagor retains possession a 

relation is created eimolar to that of landlord and tenant, and the mortgagor iJ 
estopped to deny the title of the mortgagce(8) unless after a distinct diaclaurer 
brought to ibo knowledge of the latter ho has acquired a title by adverse 
posscssion(9) or unless the mortgage is void by Statute (10) Thus creep* 
where a mortgage is void by Statute, a mortgagor, is estopped from asserting 
that the property in question was trust-property which he had no right to 
mortgage (11) ^knd this applies to a trustee fora public purpose (12) ^ 
Ktween a mortgagor and a mortgagee neither can deny the title of the other 
for the purpovs of the mortga''c (13) The same principle applies in the case 
of trust(l4) and to certain Illations between vendors ana purchasers (15) 


(1) Kuffu AenJn > Th rvstona Sono 
fianifl-tt riUi C1908) 31 M 461 follow 
jnsj At»h Rajalt \ Secretary of 

State for Inda (1906) 30 M ’IS 

{■•) Patel K hbhat y Hargovan Man 
juth 19 B 133 (1894) 

(3) B eelott ef 6th Ed 533 534 

(4) B Kelo\4 <>/• fil 6th Ed *65 

(S> Dehny \ Fer 3 C B N S "68 

(6) heurc Ilia Pru \ 5aJf Tov 3 L. 
B R 90 

(-) MaJraa 11 F-e PunJ v Ragir-a 
Cheiii 19 M 300 207 {1«95) 

(8) B ftlow of cil 6th Ed 588 

(9) Pfv d 1! ez ’''•elkam r Dariem 11 

A A 1 ’O' 314 Pa'tnJce \ Fere 5 


B A Aid 604 lUhman v 11 clf>an * 
M A W 409 Moss % Sail men I 
2 9 ’S’ Ptreli V IJ 1 T R J 

(I0> B eelo op c t 6th EJ 5** 

(in WnAarMoja Debt \ llan^Jt 
djr *•> C 4S5 (191S) 

41’) lb 

(13) Hulaya S»^ta\a ' 

Tmmaia 36 B 19S (1912) 

(M) n gtlott op at 6lh rd S«9 55® 

(IS) lb 6th ri 590— '9* Cas-'rt** 

op a Ath Ed Ch \I Cf'' 

Act 9« 10«t '34 B 

Z?4Sff T Staram 4 C 49* (18 

Mm'I dSar r Mol an U li 4'' 
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it may be broadly asserted that the assignee or bceasee of any right accepted 
and acted under raav be estopped to deny the authority from wluch the nght 
proceeds (1) V landlord is also estopped mm asserting that he had no title to 
let his tenant m It is an apphcation of the maxim that no man shall derogate 
from his grant It must be taken against him that he had power to do what 
he purported to do Hence the estoppel upon a vendor which precludes him 
from setting up hia own want of title to defeat his own grant or sale, and hence 
the same estoppel upon the mortgagor of property (2) 

The existence of a tenancy maj be established by proof of a written or 
^ erbal contract under the terms of which the tenant was let mto possession(3), 
or it may be inferred from the circumstance^ of the case such as the payment 
of rent(4:) admission of the relation in a deposition m a former suit(5), 

The terms 
governed by 
ear a lease 

for anv term exceeding a ycai and a lease reserving a yearly rent (8) The fact that 
a rent is reserved at a stated sum pet year docs not conclusively prove that the 
tenancy is from year to j ear (9) No difficulty arises where an actual demise is 
proved and it I'j shown that the tenant has taken possession thereunder The 
permissive occupation raises an estoppel But other acts of the tenant such 
as pavment of rent stand on a different footing Though such an act operates 
as an adnussion, it is like all other admissions rebui-table and not conclusive (10) 


704 Canges Ifani fact rtig Co v Sotirxi 
tnull 5 C 669 (1880) Creenxood v 
UolqicHe 12 B L R. 42 LeCty v 
Hanej I L R. 8 Bora SOI (1884) 

G I P Ry y Hatnandas Romkxson 14 B 
57 (1889) Prcw:\ Tnkamdas y Madlio^)* 
lIun]^ 4 B 457 B r Bhaddar v Sar/u 
Prasad 9 A 6S1 20 I A 103 Purmo 
nundats Jiiandass v Cormach 6 0 326 
(1881) 

(1) Bgelosi of eil 6tl» 9d 597 598 
Casperiz op' ett 4(ti Ed s 190 See 
La ergne v Hoofer 8 M 149 (1884) 

(2) Cababe Estoppel 43 44 

(3) See the judgment of Field J m 
Lodai Mollah v Kally Das 8 C 238 241 
(ISSl) where the vanous w«ys n which 
the relat on may ex st are fully discussed 
as also the defences to an act on for rent 

(4) Rajk shore S‘«rmj v (7irjo Kant 
25 W R 66 (1875) Vasudev Daft v 
Babaji Ranu 8 Bom H C R 175 
(1871) Banee Madhub v Thakoor Doss 
BLR Sup Vol F B 588 590 (1866) 
Durga v Jhngtn 7 A 511 515 (1885) 

I tthaldas V Secretary of State 26 B 
410 (1901) Craienor v Woodlouse 1 

Bing 38 43 [payment of rent in all cases 
furnishes a strong presumption aga nst 
the tenant and it is always a good frna 
fac e case tor the landlord) Rogers v 
Pticher 6 Taunt 602 Coofer v Blandy 

1 Bing N C 45 Harvey v Franc s 

2 Maclean &. Rob nson s Sc App 57 Lodai 

AfoUoh I Kally Dass 8 C 238 241 

(1881) See as to the establ shment of 
tenancy by acceptance of rent Durga \ 
Jhtng ri 7 A 51 878 0885) Jfohest, 


Cl under v Ugra Kant 24 W R 127 
(1875) The Government v Creedhoree 
Lalt 4 \V R 13 (1865) the acceptance 
of rent must be with notice and know 
ledge to bnd the landlord Mirtunfoya 
S rear v Gofal Chundra 2 B L R 
A C J 131 (1868) Cour Lai v Romes 
warBhumk 6 B L R App 92 (1870) 
but a landlord will be estopped by accept 
aoce of rent w th full knowledge of the 
facts Gungo B shen v Rani Cut 2 Agra 
48 (1867) Contract to pay a certain rent 
may be implied from payment for a number 
cf years Venkotagopal v Rangappa 7 M 
36S (1883) The service of notice of eject 
ment under s 36 Act XII of 16SI is a 
conclus \e adni ssion of the existence of 
a tenancy Baldeo Singh v Imdad Alt 
IS A 189 (1893) See now N W P Act 
III of 1901 

(5) Ohboy Cob nd v Beejoy Cobind 9 
W R 162 (1868) 

(6) Lode Atollah v Kally Dass 8 C 
238 241 (1881) Cooper v Blandy 1 Bing 
N C 454 

(7) Loda Hollah Kally Dass supra 
Fenner v Diplock 2 B ng 10 Tnmbak 
Ra cl andra Pond t ^ Sheihk Culam 
Ztla I Waker A C (1909) 34 B 329 

(8) Sarat Chandra Dull v Jadab Chan 

dra Gojuan 44 C 214 (1917) per 

Sanderson C J and Mookerjee J 

(4) D V Coberdhon 20 C L J 
448 (1914) Cobinda v Dttarftaiiaf)i 20 
CL/ 455 (1934) 

(10) Banco Madlub v Tl akoor Dass 
B L R F B Sup Vot 588 (1866) 
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tboacli the tenan‘ i« often required to male out a stroag cas^ he may 
«hoTy that the pavment of rent or o*ber act on Ll part was done throuch jg^o* 
ante fraud mLTep’e'^ntation mistale or ^y^nron, and thusrebjt themfurn'es 
an’^ns: from hj« ac* yfuch tend to p^re the eii«*ence o* the rela*ioa as>ered. 
He mar «Ho\r on whos® behalf the rent was received and when it has been px.d 
unde’' a ni.«*ale o- m.«rtpre'entation the tenan* is no* e**opped from rtsstm? 
further panrent afte’ dt-corerr of the miTepresentation or iiij«*3he (!) 

In c’der to make the pavment of rent opera*e as an estoppel it is es-e" al 
to show tha* the p-rr'enls have been made a. for rent dk.e in respect of land 
he’d as a tenant , and if t.*^n t^e fact* the case it i. plain tha* the piavm®- s 
bare bee's made no ft>* rf* h a aSiOi'bt* aveount the doctnr-*- oi 
ar .ns frin pormen re-* has co place (2) k tenant mar aliravs erjia.n, 
and the-cbr render inconcl..nTe ac s done throuch mi-taLe or inisapp’th'n- 
^0^(3) So a pe-son l O'* e* op'vd from eiowin" that a pp’s^n to 'whom h» has 
pa^d Ten i no leg’ll repre^ntative of the p'-on from whom he to^k 
po^-e-v. on (4) Bn a pt-^n ■w^ K- conel-ded br the unexplain»xl paTm®'* c‘ 
ren* from d*- p tin" t'-e tit’e of the pe-«<in to whom rent ha. b®en so p— d,(j) 
The rt’a on of landlo-d and tenan* 0 "ce crea*cd l>»tween ce’*ain ju'* ^ 
continue as I'e’wecn them and their rep-e>®n*aTiTcv m ti V until i* i j*t)Vcd 
to have ceaH-d (o) The onunarv cus^ o' a tenan Lo'oin" ove-a'*-^ the exp-^ 
c'h.«tenanevi co*i-i “If andint'-e aV®rceo' sxi«ialcmrj=i.-'ance< t-’a *4 
as a ca.'C o' ad\e-'e jv '*^-(7) \nd *he Pnrv Councl has he’d t'-® 
e«‘opp-'l ap’'’ e to a <- 1 - ho’im" ovt® af c- no icr to oui (') The p. *'**- 
s-on o' a ’enan* n b®!-** advt®^ ♦<* the t* Je of hi land]«“d Lm la- n ca-n 
be ap-'-ed i- a su. I'O the la**e* a"a.ne* the ftms'rl^) T;^e-e a -> 11 — u5 
«uj: to e}ee a de'r-da- aLr"ed that h® had l«vn a tenan bu was h k— n* 
ove* a-d fa.’ed to p-ovc ♦’-e tenancr wh.ti th® d®'er'*an d®n-ed i was L 'i 
ha t'‘e -’^N.sfs. n rra. sdre-s® and *he <mt ba’-e*d bv Lm.-.-on.(l^) B"* m 
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a case m the Calcutta High Court where the plainhff sued to eject the defendant 
as a trespasser holding over after notice to quit and the defendant alleged 
a settlement under which he had been in po'^session for fourteen years it was 
held that on this plea his possession had never been ad\ orse to the extent of 
the entire interest of the owner (1) An alleged tenant who is m fact a trespasser 
may set up a case of tenancy and also rau>e the issue of limitation (2) The 
possession of a tenant m the eve of the law the possession of his landlord(3) 
IVhere land is leased to a person for life, and upon the latter’s death, his heirs 
contmue m possession without obtaimng a fresh lease or paying any rent to the 
landlord, the heirs, though not in possession as tenants, are not trespassers 
Their possession is permissu e and not adverse until they expressly set up a 
title of ownership m the property (4) And m the undermentioned case it was 
held by the •Ulahabad High Court that possession acqiured during the 
continuance of a lease ivill not ordinarily be adverse possession as against the 
lessor, until at any rate, such time as the lessor becomes entitled to posses 
Sion (5) When the relationship of landlord and tenant has once been proved 
to exist the mere non payment of rent though for many j ears is not sufficient 
to show that the relationship has ceased , and a tenant who is sued for rent and 
“ ’ <1 ’ , e that fact by some 

, ' » does not expressly 

< ■ ' < j -1 the suit (6) Mere 

discontmuance of payment of rent does not constitute a dispossession withm the 
meaning of the ninth section of the Specific Relief Act (7) The mere resumption 
of a hkhiraj tenure by Government docs not dissolve the contract between the 
zemindar and tenant The latter has the option to determine his tenancy, or 
he may consent that the amount of revenue which the landlord must pav to 
Government or a portion of it shall be added to bis oiigmal ^umma (8) Where 
a tenant has b} the direction of his landlord paid rent to a thud person, the 
landlord is estopped from recovering so much of the rent as the tenant has paid 
or made himself liable to pay m consequence of that representation (9) A land 
’ ’ whom he has required 

elf (10) In the under 
ag accepted rent from 
• * them (11) According to English law 

' eim even less than the existing one, 

’ ' i s tenancy, and by the acceptance of 


(1; Mali Lai \ Kail Mondur 19 C L 
J 321 (1913) per Mookerjee J 

(2) Dinon 01 ee v Doorga Pershad 12 
B L R 274 (1873) 

(3) Grufi Ch«nti«r V Bhagwan Cku tder 
13 W R 191 (1869) 

(4) Krtshtuijt Ra chandra v Antajt 
Pondurang 18 B 256 (1893) Helhcr y 
Stllcox 16 L J Q B N S 295 Dis 
claimer of a landlords title after sut 
brought m the pleading does not of itself 
determine the tenancy and render notice 
tj quit unnecessary Ambabat v Bhaa Bin 
2i B 759 (1895) See Penkoji Krishna 
V Luksinan Detji 20 B 354 (1895) 

5) Tl am an Pande v Mai aroja of 
I I anagram (1907) 29 A 593 follow 
ing Muhamad flusa n v Mul Chand 
(190-t) 27 A 395 dissenting from Gobin 
da Null SI aha Chotidry v S«r/a Ranlho 
Lol in (1899) 26 C 460 


(61 R ngo Loll Abdool Guffoor 
A C 3X7 (1878) 3 C L R 119 Tirn 

Cl uran Pentmal v Saiguduri 3 M 118 
(1881) r«t«ov Sadashv 7 B 40 (1882) 
TrojiBffeJo Tarinee v Viol hb Cfviidro 
7 W R 400 (1867; [the mere om ss on 
to pav rent does not const tute ad erse 
possession] Poresh Aorom v Kasi 
Cl nder 4 C 661 (18 8) 

(7) Tarmi Mol i i v ( i nga Prosad 

14 C 649 (188 ) Dh input Stigh v 

Mahomed Kas » 24 C 296 304 (1896) 

(8) Vl Far I ar e V A innissa B L 
R Sup Vol F B 175 (1865) 

(9) n htte \ Greet uh 11 C B AS 
209 as to conduct cot sufHc ent to bar 
landlord s r gbts see RambI at v Bobabhal 
18 B 260 (1693) 

(10) Da^is V Cooper 2 Q B 256 

(11) dianda Coo nor t ffori Das 4 
C W h. 608 (1900) 
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Persons 
claiming 
through 
such 
tenant " 


“ Persons 
claiming 
through 
landlord 


’ Tr .. : ’ ’ S3ld(2) 

• « ■ -towns 

■ accept 
ntancc, 

■ ■ . a? coa- 

liiniaiui\ ut UiL icuuie, uiiu lut iJU ut lue Uuuil utiUf' uu oiu uut u occasion 
nllj, though not olway«, mentioned therein Surrender, howc\cr, both cxpriss 
and implied, has been recognised hy the Transfer of Property Act (IV of 1682, 
fiction 111), find it is conceived that what may amount to a surrender in any 
particular case ivill always in this country be a question of intention, and that 
if in fact the tenant by bis acceptance of a fresh lease intended to, and did 
surrender his old Ica'^e, the ordinarv rule of estoppel will applj , but there 
will be no estoppel if the fresh lease lie, and was intended to bo, confirmatory 
onlj of the preceding one (3) 

As in other cases the estoppel binds the tenant's priMts as well as the 
trnnnt(l) so if the tc »»*•»- ‘ ‘ the 

title of the original 1 . into 

pos«csMon of ImA by * are 

also jicrsons claimin, 'r as 

undertenant(7), or ns , ntfO) 

jet third persons, not claiming po8«e«^ion of the land under the tenant, art not 
so I stopped A person therefore who lets premj«cs, to which lie has no title, 
to a tenant, cannot distrain for arrears of rent due from the tenant the goods of 
a third person which happen to have been brought on to tin. premises bj the 
tenant’s liccn«c (10) 

The question whether the relation of landlord and tenant exists may have 
to be decided under one of two possible cases , (i) where the plaintiff has lot the 
defendant into possession of the land , (ii) when the plaintiff is not hinwtlf the 
person who lets the defendant into possession, but claims under a title denved 
from the person wlio did This section applies to the first ca«e and istopi the 

■ ' ' » ” .1’ . In the second ca«e of den\atiie title 

ift, sale, de\i^, ka'se or h> inhcntancc, 
wben the jilamtill chima bj dernatiac 
title ' f ' • ' f ' -■ rpiHv in 

tin. lo against 

the . claiming 

under the original le^^yr Thus in the case cited below(12) the defendant hired 
apartments In thi aear from one H, who afterwards let the iiitirc hou‘«J to the 
pnintjlT In an action by the latter against tho defendant for use and occupa- 
tion, it a\a.s held that the defLndant haaingii^cd and occupied the primi^d under 
a lease from 11 avas not competent to impcacli hia title or that of tho plaintiff 


<1) As to lurrender, jff Bigelow of nt, 
6th ni S67, S68 Fffd > Ljon. 13 M 
& \\ 2S5 

(2) Del I Iv, 6th Ed 398 referrifiK 
to Efl>n Chunder y Jufhtiehunder, 12 
B L, Rh 22 (iS73), Roy Odooyt* « 
Uthumn Roy, 4 W R., Act X, J (I86S> 
Puddo itonff V Jhelta Polly, 7 W K 
283 (1867) 

(3) Sff Casrersz, of ett, 4th Fa, 
r 253 

(4) n eelnw of fit 6th Fd S34 the 
doctrine of rti'itr i« iUa«trate*l hr Doe d 
Pul’en % WiW/ 2 A A F . 17, Rmnte v 
/ o'- mot t I me t47 , /.onJon A F II 
Py Co \ n eii, L. It. 2 C P, 553 (1867) 


(5) CaruicJI V Thomson 7 T R 

(6) Doe d Dullen % Mills 2 A ^ 

17 Taylor v Kttdham, 2 Tanflt 278 

(7) Doe d Steneer \ Deeketl 4 Q Bt 
601 

(at Doe d JohntOH v Baylut 2 A- « 
E lat ,, 

(9) Poiufati s Naro^a-a t3 M 22’ 
(1537) 

(10) Todman \ llenmam L. J 
tl873) 0 11 , 168 SeeL.Q R 'o' 
j07 


(Jl) LoJai Mellah \ halh 
239 241 213 (1891) ^fc Mshs'o ■ 
fir > Sur,an 1» \ 6*1 (P’2) 

(12) henn e ' he^-inson 1 T re 
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147 
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who claimed tkrougli him Further an attornment to one claiming under the 
origmal lessor leav es the tenant ordinanly in precisely the same position (so far 
as the question of the estoppu.1 to denj the tith, of the lessor is concerned) as he 
was with the origmal landlord , he cannot dispute the title in the one case more 
than the other (1) "Whetber, however, there be an attornment or not, the 
tenant ma\ always show that the claimant has no dertialiie title from his original 
lessor or that the derivative title is defective, or that an attornment made by 
him to the person clamimg under the original lessor was made under the inSa 
ence of fraud, or mistake or the like (2) Thus though the lessee of A will 
be estopped to deny the title of A from whom he received possession he will 
not he so estopped should A assign the premises to B, from disputing B’s title 
by showing either that title was not such a one as would enable him to 
pass a legal estate to B, or that even if it was such, /f's title had determined (3) 
In such cases the title of the landlord who let the tenant into possession is 
not impeached, hut onl\ the title of him who claims to he the successor of the 
landlorf 'Without dennng the landlord’s title, the derivative title of his 
alleged succe&'Or mav be imx>eached in ueveral wajs It is clear, firstly, that 
if a man takes land from one person and afterwards pays rent to another, 
behevmg that other to he the representatn e of the person from whom he took 
the land, he is not estopped from proving that the person to whom he so paid 
rent was not the legal representative of the person from whom be took , for 
example if a man pays rent to another behevmg him to be the heir at law of 
his deceased landlord, and afterwards discovers that he is not the heir at law, 
or that the landlord left a will the tenant in a suit for subsequent arrears of 
rent would not he estopped from showing that he paid the former arrears under 
a mistake, and that the person to whom be so paid had no title (4) It may be 
shown that the claimant is a stranger t * -* ’ ’ - Q 

again the tenant in possession will not • 

vahd the title of his ongtnal landlord n , I 

transfer thereof to the claimant (6) So also it may he shown that the onginal 
lessor B title was not such a one as would enable him to pass the legal estate to 
the pkintifi(7), or that the original lessor s title had determined (8) If again 
a tenant being already lo possession of the premises executed a lease in favour 
of a stranger to the title or a person claiming a derivative title from the last 
owner, hi ' i to whom he has 

so given the cases above 

mentionei fc that the person 

whose title is disputed is not the person who let the tenant into possession, and 
13 not therefore a person in favour of whose own title the estoppel operates 
The words “ at the beginning of the tenancy ’ m this section, only apply to 


(1) Trtmbak Ramchandra Pandit v 
Shekh Gtilam Ztlant Waiker A C (1909) 
34 B 329 

(2) Bigelow op at 6th Ed 577—579 
580 Gouree Dass v Jagunnath Roy 7 W 
R 25 26 (1867) Lall Mahomed v Kalla 
nus 11 C 519 (1884) 

(3) Doe d Higginbotham v Barton 11 
A & E 387 the tenant may always show 
that the assignment v.as ineffectual to 
pass the lessor s title Hxlbotirn v Fogg 
99 Mass 1 (Amer ) citing the last and 
other cases BigeJow op cit 6th Ed 
580 581 note 

(4) Bai ee MadI ub \ ThaHir Dass B 
L R Sup Vol F B 588 590 (1866) 
Gouree Das v lagunnath Roy 7 \V R 
25 26 (1867) 


(5) Bigelow op c t 6th Ed 378 579 
580 cf Cornish v Searell 8 B & C 471 

(6) Acc denial Death Ins Co v Mac 
ken^ie 10 C B NS 8/0 Ranee Titles 
s tree v Ranee Asmedh 24 W R 101 
(1875) [A tenant is not prevented from 
ques ion ng the title of the alleged assignee 
of his admitted landlord] 

(7) Doe d Higginbotham v Barton 11 
A & E 307 

(8) Doe d Higginbotham v Barton 11 
a &. E 307 Lall Mahomed v Kallanus 
11 C 519 (1884) in this last case it was 
alleged that the title of the person under 
whom the Jote had onginallv been held 
had evp red owing to the execution of a 
deed of » i angsapatra 

(91 Lall Mai oined \ Kallanus supra 
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ri<icH in which tenants are put into possesaion of the tenancy by the person to 
whom they ha\e attorned, and not to cases m which the tenants ha%e pre^nonsly 
been in possession (1) A tenant farther is not estopped to allege that ho was 
let into pos<5* ssion under a title since acfjmred hv him, under which suhordinatcly 
the landlord claims (2) "When moreover the tenant bcinp already in possession 
has attorned or paid rent or otherwise acknowledged the tenancy, he may 
show that he did so through ignoTance(3}, fnud(4), misreprcscntation(5) 
mistakc(C) or coercion(7), and if induced to attorn and tal e a lease by these 
means, he mav dispute the title of the person claiming to be his lessor (8) In 
a case in the Bombay High Court where the defendant had purported to 
rc sign his nccupanca rights in a to the plaintiff who was one of the Vids, 

and had at the same time attorned to him, accepting a lease for five years, it 
was held that the resignation and lease were part of the same transaction and 
tainted avith illegality and that the parties were m j>nn ihlxcio and the plaintiff 
could not estop the defendant from showing the illcgalit) of his title, since 
thert IS no estoppel against an Act of Parliament or m this coiintr} against an 
let of the Legislature (9) 

‘ Conllnu- Althouch a tenant mav not, during the continuance of the tcnancv, deny 
anceoftlie lus landlord had a title at the beginning of such tcnancv, he may show 

tenancy tint his landlonl’s title has expired or determined ,(10) for this section onlv 
refers to the title at the beginning of the tenancy and operates os an estopptl 
during the continuance of the tenancy (II) In such a case he dots not dispute 
tlie title but confesses and aaoids it bv matter ex post facto (12) Justice requires 
that the tenant should be permitted to raise bis plea, for a tenant is liable to 


H lb ice SiCll crai itt Pofii ^ Da\an 
•tall oil idlu 17 M 278 <1S<)4) Bigelow 
o« e I 6lh rd S6a S71 \s to what 
cOTi<tiiute$ a letting into possession ice 
TaNlor r\ I 103 

f>l Torrf \ ^ecr 2 K «. C 279 

ni Jc-I \ Hoorf Cf «. r 185 
rentier \ Di llock 2 Binjr 10 Cregorv ^ 
n/ilne 3 B nff 4“4 followed in Kelu 
Dan \ Suren Ira Salli 7 C W V S96 
(19011 see Jetmoblai v ffaiait 4 B 79 
(1879) Vrijonath Choudhry \ Loll 
Meal 14 U R 391 (1870) 

(4) n ffelow of eti 6th Ed 569 Frank 
lin > Vfrri fij 35 Cal 558 (Amer) Doe 
d Parian s 11 ggini 4 Q B 367 

(5) Doe d Pletnn r Brontt 7 A A E 
447 Cratenor \ U oodheuse, I Bin^ 38 
43 

(6) Jew % ll'ood supra Rogers v 

Pileher 6 Taunt 20'’ fotlowei) in fCefn 
Dot \ ^urendra No()i 7 C aV N 596 
(1903) followed Doe d PInnn » Provn 
7 A A r 447, Cornish v Searell 8 B 
^ C 471 Graxenor \ IVeodhouse I Binir 
38 f ithallat s Seerefary of Slate 26 B 
410 (1901) [adrtsstoti of rarwent of 

rent raises a frimi facte presumption of 
title and throws the emu on the other 
part) of ihowine that it was made by 
mistaVe) Tor a case under s 60 of the 
Beriral Temncy Act see Dmrga Das r 
5(im<sih Aken 4 C )V N^ 606 (1895) 

(7) Collected of Allahabad s Sura/ 
Pukih 6 N W P 333 (1874), LaWJfiifco- 
med \ lallanii 11 C 519 (1895) 

(8) Tli.flow of n/ Cth rr 565 569 


The tenant or his assignee it may then 
be bro.dly stated is net estopped to et 
plain the eircumstmces under which 
hem; already m possession he hat made 
an attornment to the plamtifF \h 6th Fd 
565 569 570 

(9) ShirdJar BflJfcrijhio \ B8ho;i 
38 B 709 (1914) 

(10) As by proMni* eviction ly 1 tl® 
paramount Ram Clandra C/io((rr;i v 
Pratnaihanalh C/a((er;i 35 C L J 
(1922) 

(11) .4IIHU V Eaiiilrtihna 2 'I 2- 
(1879) Suhbara^a a hr'shnoffa 12 'f 
426 0888) the Pnglish authorities are 
numerous see htounljoy v Caller 1 B 
AB €30 640 /lofera/t v 

613 Crotrnar V 11 oedhoute 1 Bins 33. 
Aea e \ Mott I Binsf 360' Cngland'J» 
Sybum V Slade. 4 T R 682 ClariJct 
\ Mackens e 4 M & Or 143, Doe d 
tfarriall v Cdtiordi 5 B A Aid 105* 
Dojns V Coofer 2 0 B 256, and Purn 
/r Co % Biir/iamojrre Donee 14 1) R 
«5 (1870) Mohan Mahtoo s Meer Shum 
tool 21 \V R, 5 (18‘3) The defendant 
may show that the ptainlifTs t tie has e» 
pired or has been defeated by title para 
mount as for example that the pta ntiffs 
tenure has been avoided by sale for ar 
rears of revenue I oJat Mollah v Aiif<7 
Dan Roy 8 C 238 440 241 (1881) or 
eviction ly title paramount Ram Chand^ 
CAafrer;i v Pramalhanolh Challer)i, 35 C. 
L J 146 (1922) 

(12) IiflJ Fv 6th n<l 394 
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the person who hiis the real title and may be forced to make payment to him, 
and it would be unjust if, being so liable, he could not show the etpirj or 
determination of his landlords title as a defence (1) In a case m the Madras 
High Court where a person purporting to be dharmoLarta of a temple granted 
a lease of the temple property and during the tenancy, was held, m a separate 
suit, not to be the rightful dharmal.arta, but the tenant did not attorn to his 
successor and was not evicted by him it was held m a suit by the lessor for 
rent that the tenancy had not been determined and this section estopped 
the tenant from denying his title (2) Although a tenant may show that his 
landlord s title has expired, jet if he enters on a new ttnancj he shall be bound, 
but before be can be so bound, it must appear that he was acquainted with all 
the circumstances of the landlords title The landlord before he enters into 
a new contract must explain to the tenant that his former title is at an end (3) 
It IS well settled that a tenant in possession cannot even after the expiration of 
his lease denj his landlord a title wnthout actually and optnlj surrendering 
possession to him or being evicted by title paramount, or attorning thereto or 
at least giving notice to hia landlonl that he shall claim under another and a 
vabd title (4) V tenant m possession cannot, eicn after the expiration of the 
tenanev deny his landlord s title without actually and openly surrendering 
possession to him A tenant who has executed a lease but has not been let 
into possession by the lessor, is estopped from denying his lessors title m the 
absence of proof that he executed the lease in ignopvnce of the defect m his 
lessor 8 title or that his execution of the lease was procured by fraud misrcpro 
sentation or coercion (5) The tenant must give up possession to the landlord, 
and then if be has any title ahundu, that title may be tried m a suit oi tjoctment 
brought by him against his former landlord (0) A tenant who has been let 
into possession by a landlord under a lease for a term of years is bound to 
surrender it to such landlord at the expiration of such lease, even apart from 
any covenant by the tenant to surrender He cannot set up a jus tertii in a 
third person having a title paramount, unless during the period of the tenancy 
there has been an ouster by the person having the title paramount, so os to 
determine the original lessor a right at the date of the lease (7) Adverse notion 
taken b) a third party whether that party be the Government, or some other 
’ •* f p landlord 

denying the 
V one person 

cannot alter the character of his possession and make it adverse to the landlord 
by going over to another person and paying rent to him (9) A very important 
quabfication of the rule of the tenant a entoppei prevails m the case of an 
actual disclaimer If the tenant disclaim to hold of Ins lessor, and notice of 
the fact is brought home to the lessor the tenant’s possession then becomes 
adverse , the lessor may at once eject him from the premises, and if be fails 
to do so before the period of Limitation has expired the tenant mu then set 


(1) Sfoint/oy V CclUer 1 E &. B 
6Z0 640 see Gofenund Jha i Lalla 

Cobind 12 W R 109 (1869) [when a 
tenant is sued for rent he can set up 
evict on by title paramount to that of his 
lessor as an answer and if evicted from 
part of the land an apportionment of the 
rent may take place] Lodat Mdlch v 
Kally Doss 8 C 241 242 (1831) A» »o 
what constitutes eviction see Dft«nPHt 
5'i'tfh ' Mahomed Ka’tim 24 C at p 300 
(1896) 

(2) Detalraju v Mahomed /offer Sa 
Icb 36 M S3 (3913) But see Thifixm 
1/ombudnfad v Utieliiri Ammo 37 M 


373 (1914) (tenant held not estopped) 

(3) Fenner V DuflocL 2 Bing 10 

(4) Bigelow op eit 6th Ed 562 

(5) A/o^hem Stngh v Ba sahht Ram 
ahal SO I C 591 

(6) Vasiidev v Daji Babajt 8 Bom H 
C R 175 (1871) Bilas Kunzvar V Desroj 
Ran/it Singh P C 37 A 557 (1915) 

(7) Banka/a] Viltel v 
IS Mad L J 368 (1905) 

(8) Aun/iH»ini Menon \ Kannan Thava 
45 I C 656 

(9) Abdi I Haki n \ Pam Mia Miati. 

51 I C 494 
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beginning 
ot the 
tenancy ' 


Licensee 


up Ins own title acquired by adverse possession or the title of any other person 
under whom he claims to hold But he cannot set up such title m an action 
brought by the lessor before the expiration of the period of Limitation (1) 
These words only apply to cases m which tenants are put into possession 
of the tenancy by the person to whom they have attorned, and not to cases in 
which the tenants have previously been m possession.(2) Where, however 
in a suit for rent the tenant denied the execution of the kahuhyat propounded 


case that in Lai Mahomed v KaUanus no question was raised or decided as to 
what, if any, limitations there are of the tenant’s pnvilege to deny the title 
of his lessor after attornment when he was not inducted by such lessor , and 
that it was not intended to lay down that a person in occupation of land may 
select lus rent receiver and execute a solemn agreement promi<iing to pay him 
tent, and pay him rent for a time with full knowledge that he had no right to 
the land, and thereafter at any time decline to pay him rent, pleading want of 
title in him, and without attemptmg to show any other circ urastances which 
would invalidate the contract of tenancy Certain property was mortgaged 
in 1881 In 1889 the appellant took from the mortgagors and another person 
a lease of certain lands which included a portion of the mortgaged property 
In a suit by the mortgagee on bis mortgage to which the appellant was made 
a party defendant , it was held that though as between the lessors and lessee 
under that lease, it might well be that the lessee, who was represented by the 
appellant, was estopped from saying that, at the date of that lease, the share 
mentioned in it was not the share of the lessor* , jet that the appellant was not, 
owing to the lease taken by him in 1889, estopped from showing that the mort* 
gagors were not entitled to the whole of the mortgaged property at the time the 
mortgage was executed m 1881, t e , five years before the lease was taken by 
the appellant (4) A Full Bench of the Madras High Oourt has held that the 
tenancy and the estoppel under it begin at the execution of the lease before 
possession is given (5) 

The rule of the tenant’s estoppel prevails against one who is in possession 
of land under a mere license (6) The rule as to claiming title apphed to the 
case of a tenant, extends also to that of a person coming in by permission as a 
mere lodger or as a «5ervant There la no distinction between the case of a 
tenant and that of a common licensee Both liave been let into possession by 
the act of the landlord, and the licensee by asking permission admits that there 
is a title in the landlord, and the law under such circumstance* imphes a ten- 
ancy (7) The case la«t cited was an ejectment in which it appeared that the 
defendant applied to the plaintiff then m possession of the premises for the 
pnvilege of gettmg vegetables from the garden, and that havmg obtained 
the keys he fraudulently took possession and set up a claim to the land The 
Court refused to hear it (8) 


(1^ Bigelow, op cit, 6th Ed 578 

(2) Lett ifahomed \ Kallanuf, 11 C 
519 see Seetharoma Raju v Beyonna 
Pantulun, 17 M, 278 (1894) 

(3) Kctu Doss V Surendra Nath, 7 C 
W N 596 (1903) 

(4) Prosuhno Kumar y ilahabharat 
Saha. 7 C W N , 75 (1903), as to ad 
verse possession see Palleh Sttig/* v 

S Bom L R , 274 (1903) 

(5) yenkata Chelty V Aiiatina Coundan, 
F B 40 M, 561 (1917) (Abdar Rahim 


(6) Bigelow op at, 6th Ed, 586, Doe 
d Johnson v Baytup, 3 A & E , 188 , 
Uuil/iioiooan \ S>nna Samoja^ion 
(1905) 28 M, 526 See for position ol 
licensee MoU Lai \ Kalu Mondor, 19 C. 
L J 321 (1913) 

(7) Doe d Johnson v Baytup, 3 A « 
E, 388 

(8) See also for another example ot the 
licensee's estoppel Goiir Hart v Amifu"' 
msia Khatoon. 11 C L R, 9 (1881). see, 
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117 No acceptor of a bill of exchange shall be permitted! 
to deny that the drawer had authority to draw such bill or tojBHiofEx- 
endorse it , nor shall any bailee or licensee be permitted to denyji 
that his bailor or licensor had, at the time when the bailment orP 
license commenced, authority to make such bailment or grant] 
such license 


Explanation 1 — The acceptor of a bill of exchange may! 
deny that the bill was reallj drawn b} the person by whom it 
purports to ha\e been drawn 

Explanation 2 — If a bailee dehaers the goods bailed to a 
person other than the bailor, he maj pro\c that such person had 
a nght to them as against the bailor 


Principle — The^e are further instances of the estoppel by agreement 
The acceptance of a bill amounts to an undertaking to pay to the, order of the 
drawer but the transaction would he idle if after having so undertaken the 
acceptor were allowed to set up that the drawer had no authonty to draw the 
bill He IS therefore precluded from doing so, for to allow him to do so would 
be to allow him to contradict that which his act of acceptance really imports (1) 
The estoppel of bailee and licensee is analogous to that of landlord and tenant 
and 18 based on anular principles (2) 


Bigel 
and Pa J 
Iaw of E 

11a 252 2C2 412 Act \\\I of 1831 (Negotiable Instruments) Ed by M D Chalmers 
(1013) Cababe Principles of Estoppel (1888) 


COMMENTARY. 

Estoppels in the case of negotiable instruments are instances of estoppel Estopnel of 
by agreement or contract Rules such as those contained m this section may bfii^or ei- 
be called estoppels but they are estoppeb springing from the nature of the change 
transaction founded upon mercantile custom and may now be regarded as 
Statutory estoppels (3) Thi<s section is m accordance with English Law(4) 
except as to the first Explanation Under the terms of the latter the acceptor 
may show that the signature of the drawer is a forgery, while m England he is not 
allowed to do so for it is held that he is bound to know his own correspondent’s 
signature (5) And m the undermentioned case it was held by the Calcutta 
High Court that no person can claim a title to a negotiable instrument through 
a forged endorsement for such an endorsement is a nulhty (6) This section is 
supplemented by sections 41 and 42 of the Negotiable Instruments \ct {XXVI 


as to licenses Act V of 1883 (Easements) 
ss 52— S6 

(1) Cababe Estoppel 44 Rup Chand v 
Sarbestcor Chandra 10 C W N 747 
(1906) sc 3 C L J 629 

(2) Rup Chand v Sarbestvar Chandra 

(3) B gelow op cil 6th Ed 519 — 539 
Caspersz op of 4tb Ed Ch VII Cba! 
taers on Bills of Exebaage 8th Ed 
210—211 

(4) See Taylor Ev 5 851 


(5) Sanderton v Coleman 4 M & Gr 
209 as to estoppels arising out of adop 
tion of forged s gnatures see Brook v 
Brook L R 6 Ex 89 99 Asl p\tel v 
Bryan/ 3 B & S 474 492 , Maekens e v 
Brttuk Linen C« L. R 6 App Case 109 

(6) BanFu Behan Sikdar v Secretary 
o* State for Jndxa in Council (1903) 36 
C 239 following Huntraj Purmanand v 
Ruttonn Wai}i 24 B 65 and d sseoting 
from Chandra Kalee Dabee a Chapman 
32 C 799 
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of 1881), which provide for the Iiabihty of the acceptor m the case of a forged 
indoraement and of a bill drawn m a fictitious name (1) Other sections define 
the position of the maker of a notc(2), or chequc(3) an acceptor before matu 
nty(4) the drawer until acceptancc(5) the acccptoi(6) and indorser (7) 

Sections 118 — 122 of Act XXVI of 1881 (as amended bj Acts Y of 1914 
and VIII of 1919) enact s^iccial rules of evidence with regard to negotiable 
instruments There are certain presumptions as to consideration date time 
of acceptance, time of transfer order of indorsement stamp and as to the 
holder being a holder in due course (8) On proof of protest the Court will 
also presume the fact of dishonour (9) The same Act then proceeds to enact 
tliree cases of estoppel against the maker of a note the drawer of a bill or 
cheque the acceptor of a bill, and the indorser which are here reproduced 
No maker of a promissory note and no drawer of a bill of exchange or 
cheque and no acceptor of a hill of exchange for the honour of the drawer, shall 
m a suit thereon bj a holder m due course be permitted to deny the ^ ahdit> 
of the instrument as onginally mado or drawn (10) 

maker of a promissorj note and no acceptor of a bill of exchange payable 
to or to the order of, a specified person shall m a suit thereon b} a holder 
m due course be periiuttcd to deny the payee’s capacity, at the date of the 
note or bill to indorse the same (11) 

No indorse * * thereon by a subsc 

quent holder b tj to contract of any 

prior part} to 

Section 20 deals with inchoate instruments (13) As to estoppels nriamg 
out of negligence and agency m connection with nigotiablo instruments see 
note below they are but instances of the general estoppel by omission to 
wh ch reference has been mad© in sect on 115 anU (14) 

Tlie fcond /<fe holder for value of a forged /iuatfi to whom after it had been 
dishonoured it had been transferred by indorsement by the payees who at the 
time of indorsement 1 new that the httndi was forged sued the payees on the 
luidi to recover the amount he had paid them for it Held that the payees 
were estopped from settmg up the forgery of the hundi as a bar to the suit (16) 
Estoppel of The relation between bailor and bailee is analogous to that of landlord and 
Bailee and tenant He will not be permitted to deny his bailor b title any more than the 
Licensee tenant may deny title of ms landlord (see section 116 anfc) But by the seconif 
explanation to this section the same exception applies to his case as to that of 


(1) See Chalmers Neg last Act p 49 

(2) Act XXVI of 1881 ss 32 37 

(3) Jb s 37 

(4) Ib s 32 

(5) Ib s 32 

(6) lb ss 37 88 

(/) Jb s 88 

(8) Ib s 118 

(9) Act XXVI of 1881 s 119 

(10) lb s l^O 

(11) Ib s 121 

(12) Act XXVI of 1881 s 122 Th ek 
nesse v Dram lou 2 Cr A J 425 MeGre 
por V rr odes 6 E & B 266 the above 
sections appear generally tq represent the 
Ergl sb Jaw upon th* same subject tee 
Chalmers Neg Inst Act 113 114 

(13) See Foster v Maekennon D R 
4 C P 704 712 Ri ssell r Latigstaffe 2 
Doug 496 If ahiditnmssa v Durgadtst 5 
C 39 B gelow op ett 6th Ed 493 534 


612 613— It has been said to be doubtful 
whether the 1 ab lity >n these cases rests 
on estoppel or on the law merchant Ex 
parte A'tion 7 C B N S 446 as to 
Instruments lost or stolen sec Act WVI of 
1831 s 58 Boxe date v Ben cll L R 
3 Q B D S2S 

(14> Everest and Strode s Estoppel 2ad 
Ed 3lS Caspersz op at 4th Ed II 
124—130 pp 133—140 You gv Crole * 
B ng S3 Ingl am v Primrose 7 C B 

K S 82 Arnold v Cheque Bank L. R 

1 C P D 578 Seholfield v Carl of 
Londesboroi gl L R 1894 2 Q B 
Bank of England v Vagi ano Bros L R- 
App Cas 91 L R 23 0 B D ^3 

L R 23 Q B D 103 Bhipulrgm v 

Hon Prsa SOWN 313 (1900) 

(IS) Btshen Chand v Rajendra Kishore 
S A 302 (1883) 
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tlie tenant, namely, that where aomctbing equivalent to title paramount has 
been as'^erted against the bailee, he is discharged as against those who entrusted 
the goods to him The bailee has no better title than the bailor, and conse* 
quently if a person entitled ns against the bailor to the property claims it, the 
bailee has no defence against him The true ground on which a bailee may set 
up the jws tertu is that the estoppel ceases when the bailment on which it is 
founded Is determined b\ what is equi\a1ent to an eviction by title paramount 
It is not enough that the bailee has become awire of the title of a third person 
nor is it enough that an adverse claim is made upon him so that he may be 
entitled to relief undi,r an interpleader (1) A bailee can set up the title of 
another onh if he defends upon the right and title and by the authority of 
that person (2) 

\s between a bailor and bailee, the latter in an action for non deliver) of 
goods upon the demand of his bailor must take one of the following courses 
(a) He may show that he has already delivered the goods upon a delivery order 
authorized by the bailor or (6) he may mstitute a suit of interpleader or (c) 
he ma) defend the action on behalf of the real owner, allegmg and proving 
the title of the teal owner, defending expressly upon that title (3) 

The same principle appUes in the case of a wharfinger who agrees to hold 
goods for the plaintiff under a deh\ery order from a purchaser of the defendant 
wharfinger , he cannot resist trover for them on the ground, eg , that they have 
never been separated from bulk and that therefore, no property passed to the 
person deU\ eimg (4) 

The rule with regard to principal and agent is that an agent must account 
to his principal and cannot set up the jus tertn against him except when the 
principal has been actmg under a bona fide misapprehension as to the rmhts 
of some third person or has been fraudulently actmg m derogation of those 
rights (5) 

The position of a hcensee who under a license la wotkine, a right for which Licensees 
another has not a patent is analogous to the position of tenant and landlord Trade- 
and the licensee is bound in the same way he cannot question the vahdity of * 

show what the 
y be created by 
same position as 

’ ' the licensor’s title or the 

repudiate the contract (7) 
e, and there is no statutory 
must be determined with 


(1) As to the procedure is interpleader 
suite see O XXXV Woodroffe and Amir 
All Civ Pro Code 2nd Ed pp 1172— 
1174 Rogers Sons S' Co v Lanbert L 
R (1891) 1 0 B 3'’7 

(2) Biddle v Bond 6 B & S 231 
followed in Rogers Sons S Co % Lambert 
supra see Contract Ac* s 16 S and gene 
rally as to bailments tb ss 148 — 173 
Coggs V Barnard Sm L Cas Bigelow 
op c\t 6th Ed 592— 59S Caspersz op 
eil 4th Ed Ch X Everest and Strode 
2nd Ed 293 294 

(3) Rogers Sons S Co v Lambert, L 
R (1891) I Q B 325 /•er Lord Esher, 
as to estoppel by election to support title 
either of bailor or third party see Ex parte 
Do 14 L R 19 Ch D 80 (1881) 

(4) If oodley \ Co entry 2 H & C 


164 Knights v Wiffen L R S Q B 
660 See remarks on th s latter case in 
Simon V Anglo Amcriean Telegraph Co 
L R S Q B D 212 See Ganges \fanu 
faclurmg Co v 5o«rn;mt I 5 C 669 
(1880) Henderson & Co v Wiliams 1 
R (189S) 1 Q B S2l 

(5) Everest and Strode op c t 2nd Ed 
29'> Smith Mercantle Law 1123 lOth 
Ed 

(6) Clark V Ad e 2 App Ca 423 In 
the matter ot D H R kfoses IS C 244 
(1887) as to estoppel against patentee see 
Cropper v Sm th, 26 Ch D 700 Proctor 
V Bennts 36 Ch D 749 

(7) Jagamaih v Cressviell 40 C 814 
(1913) affirmed m Hannan v Jagamath 43 
C , 262 (1914) 


W, LE 
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reference to English law.{l) A trademark represents the origin of the goods to 
which it 13 attached or their trade association, and cannot be transferred apart 
from the good will, which has been ' ‘ ' ' 

good name, reputation and associatu 
tcred as a trademark if it is a distn 

name to pass ofi his goods as the goods of another who has the same name (3) 
A distinctive mark may be used by an importer as indicating the fact that all 
goods bearmg it have been imported by him {4) Though in stnetness the 
representation of a trademark may be only true of its onginal owner, the otdmary 
usage oi commerce has extended it to luk smxessota in business. This section 
casts on the hcensee the onus of proving that the good will did not pass to the 
licensor (5) 

(1) lb See Bnlufc Amertcaii Tobacco »45 (1913) 

Co V 38 C, 110 (1910) (.A) hmperor v Lattf, 39 A. 123 

(2) Inlat*^ Retenue v MttUert Marge (1917) 

rim, A C 217 (1901) (5) Hannah v Jagamath, supra. 

(3) Te!a\t\s Trademark in re) 2Ch D, 



CHAPTER IX 


Op Witnesses, 

The present Chapter deals inamly with the oorapeteacy(l) and compi-lla' 
bility(2) of witnesses A witness 13 sa’d to be incompetent to give evidence 
when the Judge is bound, as matter of law, to reject his testimony (3) The 
motives to prevent the truth are so much more numerous m judicial inv^cstiga- 
tions than in the ordinary affairs of life that the danger of injustice arising from 
this cause, has, tUl modern times, been thought to justify the observance of 
rules by virtue of which large and numerous classes of persons were rendered 
incompetent witne«es, and their testimony was uniformly ezoluded (4) A rccog' 
mtion of the artificial character of these rules of exclusion, which had no founda 
tion or justification m actual experience, and which led to frequent injustice, 
and of the necessity 0 ! increa-smg, as much as possible, the msdut of investigation 
led gradually to the converaion of questions of competency into questions 0 ! 
credibility. The tendency of modern legislation has been rather to allow the 
' * ’ ' » be estimated by the tribunal 

tency thus becomes the rule . 

, . . , IS reduced within a narrow 

’ • • ' * I* • ’ ,1 -P 

declares 

xteUednal 

vitn^sses, 

It bemg left to the Court “ to attach to their evidence that amount of credence 
which it appears to deserve, from their demeanour, deportment under cross- 
examination, motives to speak or hide the truth, means of knowledge, powers of 
memory, and other tests, by which the value of their statements can be ascer- 
tained if not with absolute certainty, yet with such a reasonable amount of 
conviction ai ought to justify a man of ordinaiy prudence in acting upon those 
statements ”(G) Thus neither want of leligioa, nor physical defect, not involv- 
ing intellectual incapacity(7) , nor interest, arising from the fact that the 
witness 18 a party to the record, or wjfc or husband of such party(8), or otherwise ; 
nor the fact that the witness is an accomphoe m the comnussion of a criiae(9), 
form any ground for the exclusion of testimony 


(1) Ss 118— 12c. 133, 

(2) Ss 121— 132 

(3) Best, Ev, 5 132 

(4) Taylor, Ev, S 1342, SicEera 
Practice relating to witnesses, 1—16, 
Wiartoo, Ev, JJ 39J— 420, Burr jMies, 
Ev, S} 730—736 and generally {{ 73(^ 
736 Stewart Papalje's Law of Witnesses, 
1—307, Philip and Arn , Ev, 3—142 
See the Statutes affect ng quaJificatioos to 
Wigmore, Ev , 9 483 

(5) Sef Taylor, Ev, 9 1343, rt teg. 
Best. Ev, 99 632, 132 et teg, Wigmotg, 


Ev, 5 SOI , fee remarks in Btake v Albxon 
Life Atsuranee Soacii 4 C P D 109, 
R y Copal Dots. 3 M 271, 282 (1881) 
As to the credibility of and other general 
remarks as to witnesses, see Field s Ev^ 
6th Ed, 17 et teg, and Norton Ev 
p 33 et teg , Best, E\ pp 11 13 15. Ill 
As to credibility, see Stewart Rapalje, op. 
ett . 305, 370 

(6) Field, Ev , 6th Ed . 399, 400. 

(7) See ss 118, ll9, ^sl 

(8) S 120, post 

(9) S. 133. pot/ 
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Ilut tlip coimctinrx of n wtnossto gi\e cMtUnco H oiii. tlunj: nndtliLpo\vi.r 
to coihihI liim to ruc o\idcnec Another (1) And this coinpolhl)ilit\ nnv 
1 h titlur (0 conij ollaliditj to he stcorn or afjirnicd , thus ouhinnh in mstri 
inoninl iroiMdinps the ] irtirs nrc competent hut not coiupilhble, thij mar 
if tlu\ thoi I offer Uem^elvt^ as antne^<(2) and under the Buikirs’ Books 
] Mdence \et('l) nn ofliar of the Bsnl is not, in tm\ procoedin? to which the 
lUnk IS not IV j irtj, conijellnbU to produce or to appiir as witness to prove, 
nnv t inker' looks without the order of a Jiiclgt made for special cvu«o or 
(u^ ccvuv\>t.UvliUt\ tr?eiv Strom to oMstecf qiustiotis thus a w\tive''S. who nvar K 
j^tnerdlv n miH liable to pivc cvidcnct, nw) vet K prottcted or privileged in 
rc'i ect « [ 1 irticular ni itti ts concerning vrlnch lit luav be nnvtillmg to speak (4) 
l^lrtlur tin TV an, certain cases m which the hw vrtll not icnnit the vntness 
to sj eal eviii if he Ik willmgfD) Sittions 121 — 132 dtclvn exceptions to 
tin, giiuril rules that n vvitnc-vs is hound to state the vvhoU truth, or to produce 
nil) (loi-Unient in his jk> s^ ion or jower rvlcvaut to the matter m issut (C) 
T1 tst rules of j nvalegt and prohibition rtst on grounds of public jvolicv which 
an shorth s* t forthin the tto/rs to tin -s-Ctions winch enact them (i j'>ost) But 
iisapiiurvl nik nil uitnessiscomptUnt togivcovidcnccnrecomjKllvhh to do so 
T1 1 ] u'culun toK followidmonlertocomptl the giving of evudiiicv isnguUted 
hv the Civil and Crmunal Procccluro Cod«s(7) Lastly, '(.ctioii 131 dtclatvs 
tl at no )\artic\ilar number of witncKis an, nquind for the proof of auv fact 
lln c\clu lonarv ruhs in the present Chapter an, bi<ed either dinctlv 
V n geinral conMdcrvtions of j ubhc |vohcv, such as the rule.' n.latmg to affairs 
ifPtutv and official coinmunicationsfjs) informatn n given for the detection of 
I nnn (‘i) ni d judicial dt-clo nrc (10) , or on grounds of j m il gi,, such as the 
rulis rvlatuig to pniftssionvlfU) and mitnmonial(12) cominumcatioas and 
title (hods and other docimunts(n) In lonncction wnth these ruUs should bo 
nad tin innwons of tin (Tivil Proeydun Cod<. relating to di eovirv(U) la 
(let qne turns of irivileg* arise as fnquentlv on npjlicutions for di cvrcrv 
or lusjKCtiou L».forv tnal as with ref nnc*. to tt. imuivv m the vntne-'- box, 
lut tie iniiciphs an Mib tautiallv tin svme(iri) \\hativir diff nncv. iua> 
»M 1 Utvvniv tlu casi of tvuUncv ask«d for or timhn.d at tin, trial ami that 
t f an aulicition for di civvitv orin.)xc(um »' nltogither in fvvoiir of a refu'ut 
to onliT di eoverv m tlu » vrlier tagisoftho iisc(lG) V, jKn-on interrog'itcd 
mulLr 0 \I r t) « r » nlcrcsl to unHliice under O \I r 11 vftln Civil Pro 
es'dun kod» inaj il ad hi- inviiogv m the tttins kI tin Vet When it 'rs- 

contciidod for the uef ndint lint evtn if a evse snl nutted b\ the jluntiff to 
hi> miiiisel could m t K « «d m evidence unb r icrtioii 12'^ of the 1 videncs Vet 
vittli f udvut vv IS tntitbl to havt iivjKctuu of it vind r 0 f 
of tl c Civil Pn cedun CshU s«ch conti ntion was du allow cal b\ Wi t J who 
said ‘ Tl e nrguuunt that alKit the slocunicnt ma\ not Ik such tl at the iWurt 


(1) Sfc Prfiian \ De onj 

Ucln f i \ 40 52 (l5St) \s to the 

ncanne ef ihe word c njKlIed in the 
fell virc sect n» see a Cef^ Da*» 
3 M '*1 2*6 el Uefcer 

\hr,kh a g .1 C. to: 4WJ (1S03) rrtf 
\ Pa irst 46 \ 

C) See Vet 1\ of 1069 ts. 51 52 

(In I *n 1> vt'fce) art note ta K IJO fe**! 

(3) \ct Win of JSOJ a. 5 \ct I of 

1^93 

(4) See ft. r' 1''4 i:S 1^ fs»il 

( 5 ) See M, r n rs i:* 

(6V K \ I D.1SS aipta g” 

(") 1 \ Ir V. xtc O \\I rf 

SVt fass t t.r Pr l.<Kle *s t*I MS 
.If. ■'I" ■*10 '•VI '44 esa 25« 257 


4SS sto tee also I cnal CoJe rtt 
15 ant »s 1?:— ISO «J 
Introri cnon to Lhapter \ fosl 

(S) S, i-*3 and 124 /'Ofl 

(9) S 125 fe:t 

(10) S 121, post 

(U) Ss, 126—129 f«I. 

(12) S 122 fett 

(13> ^'S 130 131 tost 

(14) Chx Pr Code O \I TP “ 
SCO ,, . 

(1$) siee Crtrnotph a Coste!! 1 M « 
K 9C 116 Hennessyy M nfVr 21 Q » 
l> 50« 521 

(16) //cfiaesn \ M nf Vf supra, 

W «s J. 521 
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can properly order its production as evidence vet the opposite party may 
demand a perusal of it is I thinl opposed to all pnnciple If a communication 
IS protected by its confidential character, it is protected in an especial degree 
as against an ad\ ersary in litigation ’ (1) A person cannot be indirectly com 
pelled to disclose ivliat he cannot be Erectly called upon to state (2) Under 
the law of privilege it is necessary to sot it up because it is only an excuse 
which the Judge may or may not recogmso as good and it is his decision that 
either acconls the pniulege or withholds it (3) There is a great difference 
between pnnlegc and mcompetency An incompetent witness cannot be 
examined and if examined mad\ ertently, his testimony is not legal evidence , 
but a pnvileged witness may be examined and liis testimony is legal if the 
pni liege be not insisted on (4) 

118 -Ul persons sinll be competent to testifj unless 
Court considerts tbat tlicy are prevented from understanding! 
tbe questions put to tbem or from giving rational answers to* 
tlios“ questions, by tender years extreme old age disease whether 
of bod\ or mind, or anj other cause of the same kind 

Explanation — A lunatic is not incompetent to testify unless 
he IS prevented by his lunacy from understanding the questions 
put to him and gi\ mg rational answers to them 

Pnnciple —See Notes pos' 

s S ( Court ) 9 120 {Part Iluabanda and If lei } 

a 119 17 ) a 133 ( Icco/np « ) 

Act \ of 1873 (Indian Oa.(hs) Cr Pr Code as 337 342 343 tb a 294 Act \ of 
ISfJo a 00 (Indian Succesiion) 4et \\I of 1870 a. * (Hiado W ilU) TayJorEv § 134“ 
etaeg Peat Er §13“ tl4tq Porell Ev 9th El 196 — 219 Pbipson Ev fithEd 3“4 
Steph D s Ch \V I hill pa and Arnolds Ee 3—142 Wharton Et §§ 391 4“0 Burr 
Jonea Ei § 30 tt sej Stewart Rapalje a Law of Witneas 1 — 301 S chel s Pract eo 
Pelat n" to W tneaaea p 16 W gmore Ev 483 <1 *tq 


COMMENTARY 

The dm&ion of function between Judge and Juiy allots without queition Court 
to the Judge the dettimmatiou of all matters of fact on which the admissibihty 
of evidence dej ends and therefore of the facts of a witness capacity to testify (5) 

*^0 it was held that whether or not a child was competent to give evidence was 

Ac Jury, the amoiniitof crecfit 
tell within the province of the 
of tender years is questioned 
the Court should teat his capacity to understand and to give rational answers 
and to understand the di&reuce between truth and falsehood It was also 
held that the Judge must form his opimon as to the competency of a witness 
before the actual examination commences (7) lie Allahabad High Court has 
agreed with this riiling(8) but the Calcutta High Court has held that while 
this course may bo sometimes advisable, it is not compulsory (9) 


(1) Jll chersi aw Be onjee v Tl e New 
Dtaransey S IV Co 4 B 576 (1880) 

(2) Dire V SI zsha her 15 B 7 10 
11880) 

(3) R Gofal Dass supra 286 but 
see also ss 123 1'’4 post 

(4) Roscoe Cr Ev 13tli Ed 124 

(5) \V smo - E 5 487 


(6) R V Hoss nee 8 W R Cr 60 
(1867) 

(7) SheM Fabry R (r06) U C W 
N 51 

(8) R V Dhani Ram 38 A 49 (1916) 

(9) Nafur Sheikh v Emperor 41 
06 (1914) 
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Unrier- 

<!tancllnp 


Disease of 
body 


Disease of 
mind 


Understanding is tlie sole test of competency Tlic court has not to enter 
into enquiries as to the witness’ rehgious belief, or as to hi3 knowledge of the 
ronsequences of falsehood m this world or the next (1) It has to ascertain, 
in the best way it can, whether, from the extent of his intellectual capacity and 
understanding, he is able to give a rational account of what be has seen or 
heard or done on a particular occasion If a person of tender years, or of very 
advanced age, can satisfy these requirements, his competency as a witness is 
established (2) The question whether a deliberate omisMon, to administer an 
oatli or affirmation makes evidence inadmissible has been the subject of con- 
flicting dcciMons (3) Section 6 of the Indian Oaths Act is imperative; yet 
under section 13 of that Act no omi^ion to make any oath or affidavit and no 


administering any form of oath or affidavit In other rulings it has been held 
that ‘ omi''«!ion ’ in section 13 plainly refers to one made by the witness, and 
that since in accordance with the rules for the construction of statutes a later 
section if ambiguous should be construed if possible so as to avoid contradicting 
B former one, this section should be taken as refemng only to(4) an unintentional 
lrregu]arlt^ on the part of the Court In a case m the Calcutta High Court 
where two ehildren, aged four and six jears respectneh, were witnesses and 
tie Judge 1 ad intentionally reframed from administeriDg an oath or affirma- 
tion to tl cm (apjarently on account of their age), and did not seem to have 
conMdered tlicir competency dunng the examination, the conviction was set 
a«idt as I irtlj ba'cd on this evidence, *’ ' ’ ' ’ t n/r* 

In a similar ca'-c in the Allahabad • 
ndmisoiblc (0) The competency of a ^ 

precedent to the administration to him of an oath of affirmation, and is a ques- 
tion distinct from that c£ his credibihty when be has Ken sworn or has affirmed (7) 
If a witnc's, after being sworn, is shown to be incapable of understanding, the 
Judge sbovild strike out al\ Ins evidence ^8) 'Ihe modern practice la to 
rogatc the witness before sweanng him, or to elicit the facts upon the exaiuina- 
tion in chief, when, if his inccmpctency appears, he will be rejected (9) 

“ A intne«a may be m such extreme pain as to bo unable to understand 
or, if to understand, to answer questions , or he may be unconscious, as if m a 
fainting fit, catalepsy, or the hke 

“This applies to idiocy and lunacy An idiot is one who was born irrational , 
a lunatic is one who bom rational has subsequeutly become irrational The 
idiot can never become rational ; but a lunatic may entirely recover, or have 


(1) As to tlie necessity tn Enslish law 
in the case of a child witness of belie' 
in punishment for lying in a future state 
tec Steph Dis Note XL and Whitley 
Stokes, 831 

(2) R V Lai Saha^. 11 A, 183 (IS89), 
R \ Ram Seuai, 23 A 90 (1900), as 
to age and degree of intelligence ter Tajr 
lor, El S 1377, and Roseoe, Cr Ev IIS, 
116 10th Ed cited in N v ifaru, 10 A 
207 210 212 (1888), lO which the history 
of legislation in India relating to oaths 
and affirtnifions is discussed R v Shava 
post 

(3) R \ Vutsumal Jtvarja 14 B L. 
R, 54 (1874), 22 W R, Cr 14, s c, 
R V Se-ia hhogta, 14 B L R, 294 {F 
B), 23 W R, Cr 12 Tovefruling R v 
Anunlo Chuckerbutly 22 W R Cr,, 7 


(1891). 

Qusre, 

(1892), 


(1874) 1, R V Shaia 16 B , 259 
^er coafra R v Mam supra, and 
R V yiraperumal 16 M 105 
Riitido Lai V Nitlarint Dassee, 27 
fl900) see Act X of 1873 ss 5 

(4) Ranzacharia v Desaeharia 
231 (1913) (later Statute) 

.(5) Nafur Shetkh v R, 41 
(1914) 18 C L J, 590 

(6) R V Dhen\ Ratfl 38 A 49 

(7) R V Lai Sahat supra, R v 
supra at p 364 

(8) R V IVhUehead, L R, 1 C 

13 - 

(9) Wharton Ev 492. Phipson Ev. 
5th Ed, 432, Taylor, Ev ii 1392 139^ 
IVigmore Ev i 496 The preliminary 
txatnmation is Known 9» the vot'e aire 


C, 506 


(1916) 

Shova, 


C. R. 
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lucid intervals At the time when tmscientific ideal prevailed, the deaf and 
• dumb were ‘'o far treated as idiots that they were presumed to be incapable of 
testifying until the contrarv was shown This presumption has now disap- 
peared, and ordmanlj the only question will be as to the possibility of commu- 
mcatmg with them by some certain system of signs (1) 

“ , drunkenness (2) It must be The disability is only Oranj 

co-extcn«i\e with the cause, and, therefore, when the causo is removed, the 
disabilitj also cea«cs Thus, a lunatic during a lucid interval may be examined same tJod 
The return of sobriety readers a drunkard competent 

. ,.1 Explana 

tlon 

b 

F 

An accused person cannot, in a Criminal case, be txarmned as a witness An accuset 
The tflLCt of sections 312, 343 (no oath to be adnunisteied to the accused) of 
the Cnnimal Procedure Code is to render it illegal for a Magistrate to convert 
an accus“d person into a witness, except when a pardon has been lawfully granted 
under section 337 (5) But an accused person to whom pardon has been tendered, 
and who has acapted such pardon ought not to be put back into the dock 
without being examined as a witness when he shows an mtention not to give 
the e^ idence which he has led the prosecution to expect He should be examined 
as a witness as directed bi section 337(2), of the Criminal Procedure Code 
and then dealt with under section 330 Such a person if tried should be 
tried separately, and after the trial of the other accused (G) If tried he should 
be asked whether he relies on the pardon as a bar to his trial and if he does so 
leh the prosecution should first prove that the pardon has been forfeited by 
an incomplete or fal«c disclosure IVben this course is not adopted the con 
MCtioa IS illfgal sad ir^U be !atastie(7) The Cahutls Ihgh Court, ionever, has 
held that if an approver forfeits his pardon at the preliminary enquiry the 
Slagistratc may at that stage put him m the dock, re commence the enquiry 
and commit him for trial with the other accused (8) Under section 339 of the 
Criminal Procedure Code the raakmg of a full aud true disclosure by the approver 
IS not a condit on precedent to the pardon , but making an incomplete or false 
disclosure is a condition subsequent by which such pardon is forfeited (9) With 
regard to seaeral iiersons jointly accused, the rule at one time in England and 
followed in India was that when there is no community of interest any one of a 
number of pnsoners jointly indicted may be caUed as a witness either for or 


(}) tVfgmtfre Er I# ^9S S!2 (fee s 
119 Pott) 

(2) Ib i 499 See IVaiker's Tnal 23 
How St Tr 1153 

(3) Norton Ev 306 307 Wharton Ev 
i: 401 418 Stewart Rapaljc op ett tl 
’—10 

(4) 2 Den & P C C 

(5) R V Hanmanta 
and tee cases cited post 
ber of modern English 
la\e been incorporated e 
charged with a crime to 
h s own behalf see Best Ev 9 622 And 
under the Criminal Evidence Act 1898 
(61 & 6’ Vict C 36) an accused may 
elect to give esidence on his own behalf 
See Jelfs Law of EMdence in Criminal 


; B 618 (1877) 
a large num 
Statutes clause* 
inablmg the party 
; evidence o 


(6) ^rattetrUefi^Tm v R (1903) 31 M 
272 following 7? v Ramasamt 24 M 321 
R V Kh alt 39 A 305 (1917) 

(7) KuUan v R (1908) 32 M 173 

R V Bala (1901) 25 B 67i R v Ko hia 
(1906) 30 B 611 

(8) Shasht Raibonshi v Emperor 42 
C 856 (1915) distinguishing R v Naiu 
"*7 C 137 (1899) and dissenting from R 
V Man cJ) Cl>an3ra Striar 24 C 49"’ 
(1897) as now obsolete and R r -Ibani 
Bhufhen Chnckerbully 37 C 845 (1910) 
Setnble when be deviates from the eondi 
tions of pardon at the Sess ons court this 
cannot be done 

(9) Kalian v R supra R v Rolu 

(1900) 27 C 137 7? V Sudra (1892) 

14 A 336 See as to forfeiture IVood 
roffes Crim nal Procedure m India" 
where the cases are cited 
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npainst liH co dcfomlantx (I) But tlit rule is now othcm'sc in India, and a 
pirson jointl} indicted and ]ointI} tried with the accused (but not eeparatcl) 
tricd){2), cannot be railed as a witness either for or npainst the accused (3) By 
Ihoword “accused ’ m tlic hst ainttnct o( section 312 of tlie Criminal Proculure 
Code IS meant a jKrson o\ir whom the Jlnpistrnte or otlier Court is exercismc 
jurisdiction (4) A jctmui ne\cr arrested, and against whom no process hail 
issued, IS n competent witness, t\cu if a principal offender (5) So where a 
complaint w as made to a Slagistrate against ^1 and B and proci ss issued opinst 
A Old) , li was laid to In a compclmt witness on Ins hehulf (G) "Wlicn, during 
the course of a poltci investigation one of several persons, who were arnsted 
b) tlio police, w IS ilUgillv discharged by them siicli person was litld to bo a com 
petent Witness (7) In it v ItlmUiar{S) the reasoning m It v Ilanmanta is 
i xteiuled to the cast of an ncrnsid j trson ugainst whom tlio SIngistrate ilUgall) 
allowed the charge to be witlidriwm , Ins subsequent evidence ns a witness was 
laid umdmissiblo “Tlcic is no law or jnnciplc winch jirevents a person 
who has been puspictid and charged with an otlince hut discharged by the 
Magistrate for want of evidence, being nfferwanls admitted as a witness for the 
pro«icutum ' (9) 'Where the public prosecutor with the eonsmt of the Court 
withdrew from the J rosocutiem of two out of sev oral aceus el persons tried jointlv 
for an ofTenee and the two accused were thereupon discharged under s 191 of 
till Criminal I’roceduro Cenlo and then c’cnmmid ns wjtiiessis for tlie prosecution 
It wnsluld that the jursonsso discliirgeel were competent witnessts (10) Secticn 
203 c! the Crimiml Procedure Code onl) refers to tlie recortl of evidence nnd 
does not rdicvo a Magistnte from Ins elut) to lu ir all witnesses and consider 
their evidence (11) 

Tim Cnminnl Procedure Code ]rovides for the eMiininotion ns witnesses 
of jurors and nssissors (12) 

No person b) na«em of interest in, ei of Ins being an executor of, v will 
iH tlipqimlified iis a witness to pre»vt the execution of the will, or to prove the 


0) A e -iilruff :ilmKl 6U R Cr 
91 (U66) 

(2) R \ Uralhugh 15 Cox 217 llii 
torj V / L U 1 0 11 390 Steph Dig , 
Art Id 

(3) A > llai *01 Id »«irv R ' 

lot 3 Hoiii H C R Cr C 59 (1867) 

A > Aihgar At 2 A 260 (1879) R \ 
iJaltJta ion 190 (ISSS) Ke Vfona 
Juia 16 11 661 665 (1S92) / e I ajnr 
L R 1 C C 3« In re A Dntd 5 C 
I r sf4 (is<o) 

(4) A \ Vfd*d / (Old 66$ fupra. 

(5) ruieUm cate 1 Uft PC 354 
eitril in R \ Mena I iina 665 supr^ 

(6) Uohei/i C/ un fer e Mahesh CAun 
<Jfr 10 C 1 I 553 (18S2) 

(7) A \ Ue»tj Piiai supra 

(S) Citri! m R y Uena Ptni 666 

%) R \ Pefiorjr I oU 7 W I Cr 44 
(186*) 

(10) A \ Umstn i/d;. 25 U 4’2 
(1900) 

(11) \ rdHi.x^Sdit 39 C 
931 (1912), see R y Surath 42 C. 60S 


(1915) (all witnesses attually produced) 

(12) Cr Pr Code s 294, sec R ' 
/dM Clnrn '»4 W R 23 Cr (1S75) » 
ji rjn a is not disquil fied by reason of h s 

B een eva/ence /rum c«al ftn I** 
sit as jurjman or talking part in 
mg the eerlict see R s UuUd 5 ^ 

II U R IS 17 (1870), Tajlor T\ 1 
13*9 Rest L\ S 187 In re Jlurro Chuf 
I<t20\\ R Cr 76 (1873). rrr also » 
121 note 

(13) Act \ of 1865 s 55 (Indian Sic 
cess on) Act \\I of 1870 s 2 (H od i 
W ills) 

(14) s ro 
elS) 119 
(16) 133 

(1~) See note to s 121 
(18) Rjinfui Shai v i)ima.idlh ”<>" 
/ol 5 n L R Vpp ‘’8 (IS 0) Cotheity 
Ihdion 1 r i 13 11 s*e remarks m R 
\ /frier 2 n A Aid 606 it is eery 
infe thst a person shoul I l>e perm tied to 
ststc not upon oath facts wh eh he is 
■eltersxards to state on oaih and Rest 
T% SS 1S4— IS* Steph llf note \UI 
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119 A witness ho IS unable to speak may 
in anj other mamier in which he can make it 
writing or by signs ; but sucli wntmg must be 
signs made in open Court Evidence so given shall be deemed 
I to be oral e\ idence 

Principle , — Sec Introdaction, ante 

6 3 [" Eiidenee.") s 118 (ComptUney) I 

8 3 (l/eanin^ of “Oral tiiJenee ’) 

Taylor, Ev , § 1370 , Steph Dig , Art 107 . Itoscoe, If P Ev . IStli Ed , 162 and autho 
ntie? cited m the last eection , Wharton, Ev , 406 407 , Stewart Rapalje’s Low of 

Witnesses § 6, Wigmore, Et, § 811 


COMMENTARY. 

A deaf mute is taught to gnc ideas bj signs which must be translated by 
an interpreter skilled and sworn (1) 

If the witness is able to communicate bis ideas perfectly by writing, he 
will be reqiurcd to adopt that as the more satisfactory method (2) 

120 In all civil proceedings the parties to the suit, and 
the husband or wife of anv party to the siut, shall be competent 
witnesses In criminal proceedings against any person, the 
husband or wife of such person, respectively, shall be a compe- 
tent witness 

Principle.— <See Introduction, ante (3) 
e 118 tComptfenc!/ ) s 122 (Ccmmuaicaii^’u durtny marriaye ) 

Cr Pr Cbde, ». 4SS , Act IV of 1869, M 61, SSflndun Divorce) , Best, Ev,{S167 — 169, 

Taylor, Er. II 1348— 1372, Steph Dig, Art# 106, 103, 108A Kole XLI , StewartEapftlje s 
I^wofWitneitcs ||2o — 49 «« aUo Index , Wharton r7,||4o7 — 400,421—433 

COMMENTARY. 

The position of parties to a cml suit is (except when otherwise regulated Parties to 
by Statute) in no wise different from that of otlier uitntsses (4) Proceedings husband 
under section 488 of the Code of Criminal Procedure which provides for the and wife 
passing of orders for the inamtenance of wnes. aud children, are m the nature 
’ ' ■ ^ -son sought to 

imal proceed 
’ prosecuting) 

. rimomal pro 

ceedings is that upon a petition by a wife for dissolution of marnage on account 


Parties to 
|C1\U suit 
and thelF 
wives or 
liusbands 
[Husband or 
kvife or per- 
son under 
brlmlnal 


krial 


Cases however m ght occur in which jt 
might be absolutely necessary for the ad 
vocate to gue evidence jee Best £v, { 
184 Taylor Ev | 1391 v Peary 

Afehoa Das 40 C 898 (1913) 

(1) Ct>a/ey v People 83 N Y 478 
(Amer) 

(2) Morrison v Lennard 3 C & P 
127 but this IS denied in certain Antericin 
cases where it is said the witness should 
be permitted the most fuent and natural 
irode Wigmore Ev J 811 p 915 n 
3 td See also Wharton Ev SI 406 407 
Stewart Rapalje op cit 5 6 as to evi 
dcnce by an interpreter see Ruslans case. 


1 Leach C C 408 

(3) And Best Ev 5 132 et seg Tay 
lor Ev 9 1344 et seq 

( 4 ) See as to weight to be given to 
testimony of a party Jogendra Krishna Roy 
V Kurpal Harshi 35 C L J 175 


vjngies vvitl, tSi’i a.uii i ou icf jan lu 
A 107 (1895) As to examination of 
wife as to non access of husband see 
Ro-ano v Ingles, IS B 46S (1894) and 
s 112 ante as to the corroboration of the 
mothers evidence required by English 
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Jud«8 and 
tnapslraies 


of adulterj* coupled with cruelty or dcscrtioD. the parties arc compcUnl and 
to give cMdcncc of or relating to such cruelti/ ot desertion but they 
cannot m this caso be cvammtd or cross examined as to facts relating to acts 
of adultery and cannot in other cases be examined at all unless the) offer 
t1 emsehes as witnesses or their cases by afSdavitfl) The co respon 

dent in a suit b) a husband for the dissolution of his marriage with his wife 
on tlie ground of adulter), was summoned by the petitioner in such suit as a 
witness The Court did not explain to him before he was sworn that it was 
not compulsory upon, but optional with him to give e\ndencc or not He did 
not object to be sworn and rephed to the questions asked him b\ tl e peti 
tioncrs counsel without hestation until he was asked whether ho had had 
sexual intercourse mth the respondent He then asked the Court whether he 
was bound to answer such question The Court told lum he was bound to do 
80 and be nccordingl) answered euch question answering it in the affirmati\c 
Had the Court not told him that he was bound to answer such question he 
would hn^e dechned to answer it Held under such circumstances that the 
corespondent had not ‘ offered’ to give evidence within the meamng of 
section 51 of the Divorce Act and thcrehre his evidence was not admissible (2) 
As to evidence of communications during marrngt sec section 122 } 0 st In 
erimiJiKl proceedings it has been seen (\ ante) that the part) accused or any 
person jointly indicted and tried with the accused is not a competent witness 
So much of the section as declares husbands and wives competent witnesses 
against tach other m criminal proceedings difft rs from the English rule accord 
mg to which jersons are m general inc>mpctcnt(3) f rthe pro* cution though 
under the Criminal Evidence Act 18^8 (Cl A.C2'\ict c 30) everv person 
charged with an offence and the husband or wife of such person arc now com 
potent Witnesses for the defence at even stage of tlio pnecetlm" (4) but is 
m nccoraance with the Full Bench dcci mn in the case of P v hnjToollah {'S) 
In England in addition to the husbands or vvivos if persons chargcl 'U’dh 
criminal offences who arc m general on!) a lmi«siblc uj m tl o application of the 
person charged though in some few casts the) are competent for the prosccu 
tion tl e ont) classes of persona now incompetent to testif) arc persona who in 
cases of High Treason or mtspna on of Treason (other than such as consist in 
injuring or attempting to injure the jver on of tli« Sovereign) arc not included or 
proper!) described in the list of wtnesses delivered to the d fendvnt and 
secondly persons devoid of suCScient understanding to 1 now what they are 
about (C) It has been held that m India under th s b ction both parties to a 
divorce are competent to prove non access and the consc jiient illcgitimscv 
of n child (7) An incrimiaatiag statement made hj irrfe tn fiusJwnd s 
inadra ssiblc (8) 

i2i Judge or 3Ias:Js(Tilc shall, except upon the speci*^ 

order of some Court to wbicli lie is subordinate be compelled 
to answer an} questions os to bi> ovni conduct in Court ns ‘^ueh 
Judge or I\Ingistratc, or ns to an} tiling which came to In** 


.uT. sre Ctoe \ ifenn up L R 2 Q R 
D 611 Lm-rence y Ingmre 20 L T N 
S S9l and tide to s 

(1) Act I\ o{ 1869 M 51 52 (Ind an 
Dvorce) and see Kelly ' Kelly 3 B L 

R App 6 (1869) DePrellony DeBrellon 

4 A 49 (1881) as to Engl sh rule tee 
Steph D R Art 109 

(2) DePrelio v DeBrellcn fuffa 

(3) Tavler Es. II 1371 1372 Slept 
D e Arts 108 lOSA Wh Ucy Stolen 
831 


s Comm 


D L 




(4) Taylor I 1342—3 Steplx 
(14th ed l on) v II P 307 

(5) 6 W R Cr 21 (IS66) 

R «; P Vol r n App n and tee 
a case under the earl cr la« 7? ' U' 
Chand 1 W R Cr 1' (1864) 

(6) Ta>Ior I 13 2 to) 

(“) John Note s Chartd e Hirre 38 
M 466 (1916) , . 

(8) Vsanan \ T --r 25 Cr I J 

(jqs-.) 
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knowledge in Court fis such. Judge or IVIagistrate ; but be may be 
examined as to other matters which occurred in. his presence 
whilst be nas so acting 

(а) A, on hia tnal before the Court of Session, sajs lliat a deposition was iraproperfy 
talen by B, the Magistrate B cannot be compelled to answer questions as to ibis except 
upon the special order of a Superior Court 

(б) A IS arcueed before tbe Court of Seesion of hanos given false evidence before B 
a Jlsgutrate B cannot be aslicd what A said except apart the special order of the Superior 
Court 

^c) A IS accused before the Court of Session of attei&ptii^ to murder a Police-ofElcer 
whilst on his trial before B, a Session Judoe B maj be examined as to what occurred 

Principle — The general grounds of convenience (eg, the inconvenience 
of ’ T 1 . I n .X 1 policy (1) This section 

d jardly necessary to add that, 

n cm vonxt as 5udge, a Judge 

IS as competent ana coropeuame a witness as any other person (2) 
e S(“Covd’’) 63 3 &— 166 (jFxawina^ioM,) 

8 118 (CoffijxfeJicy) s 16S , 'Pzov 2 power faprU 

Steph. Dig I Art , 111 , Taylor, Ev , | d38 , Pbipson, Ev , 5th Ed , 183 , Best, Ev , S 
184, 188 , Stewart Rapalje's Law of Witnesses, j§ 45, C8n, 275 Wharton, Ev , § 600 


COMMENTARY. 

The privilege is that of the witnegs, t e , of the Jud^ or Magistrate of whom Judges and 
the question is asked If he waives such privilege or, does not object to answer Magistrates 
the question it does not lie in the mouth of any other person to assert the 
privilege (3) No definition is given of “ Judge ” or Magistrate ” m the Act (4) 

Arbitrators who are (but to a narrower extent) Withm the rule in England, 
appear from the terms of the section itself, not to be within it (5) This Act 
cental • ' < I ‘ I « j.*, « ors to give evidence as to 

what ' « I • . . ‘IT duties . but m the case 

cited 1' i' I •! , ■ , • • , << . and it has been held that 


(1) See B V Cazard, S C Sc V 595 

Biirc/^iicli \ \felropolitan Board of lyorhs 
L R 5 H L 418 Best Ev I 188 p 
176 note Taylor Ev I 938 As to 
illust (c) see R v Lord Thanet 27 St 
Tr 836 and for the law before the Act 
Ramasamx v Banin 3 Mad H C R 
372 (1867) [evidence of subordinate 

Magistrate holding preliminary enquiry 
into a criminal charge] 

(2) Steph Dig Art lU and Note 
XEII Taylor Ev | 1370 Best Ev 
supra Stewart Rapalje oP cit , §S ^5 
68n 5 27S Wharton Ey ! 600 

(3) R. V Chaddx Khan, 3 A . S73 (1881) 
As to the meaning of the word " com 
pelled in the section see R v Gopat Dass 
3 M, 277 (1881), and la s 132, see Emp 
V Sa«om 46 A 254 

(4) Cf definition given in Penal Code 


s 19 and Act 1 of 186S s 4 sub section 
(13) See now Act X of 1897 

(S) Bvocteuch v Vcfr'opofilan Board of 
fl'orks L R S H L 418 dmir Beffom 
V Badr ad rfxn Husaini PC 19 C L J 
494 (1914) In re It'Aife/y I Ch 558 

(1891) 64 I. T 81 ORourke v Com 
mxssiotters for Ratlttais 15 App Cas 371, 
Ellis V Saltan 4 C & P 327 (n) a, 
Wh tley Stokes 83! In England it has 
been also held that a barrister cannot be 
compelled to testify as to what he said m 
Court in his character of a barrister 
Currys iValter 1 Esp 4S6, Steph Dig, 
Art 111 And a further rule exists 
against the competency of jurors to gise 
evidence aS to what passed between the 
1 irymen iD the discharge of their duties 
Steph Dig Art 114 Best Ev. !5 579 
SSO Taylor Ev M 942—945 
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statements or eMdence of admissions by Jurors as to their mode of reachm" 
their \erdict are inadmissible (1) In tins case it vras alleged that Jurors had 
reached their ^e^dlct bj casting lots and evidence of another witness was 
admitted in support of this statement 

A Judge cannot, wthont giving evidence as a witness in the uaual way, 
import into a case his own biowledge of particular facts (2) judgment 
based on materials which are not in evidence, or on the personal knowledge of 
the Judge 13 not in accordance with the Law (3) But in a case in the Madras 
High Court it has been said that a Judge is entitled to u^e las general 
knowledge and experience (4) When a Judge gives e\ idence ho should be 

. 1 1 T i J U O T *.1 *1 A 


su^iject of the charge , and he is not precluded thereby from dtaling judicially 
with the eiidence of which his own forms a part (7) Although a Hlagistrate 
IS not disqualified from dealing with a case judicially, mcr«,Ij, because in his 


Further a Magistrate cannot himself be a witness in a case m which he is the 
sole judge of law and fact A Judge who is a sole judge of hw and fact cannot 
gne Ills own evidence and then proceed to a decision of the case in which that 


(1) Biiferor \ Harkumar Barman Rcy 
40 C 693 (1913) But the competency of 
Jurors m a case which they are tr>ing 
IS a different question for which see s 
US ante 

(2) Ilarpurjhad % Shea Diot 3 I A 
299 2S6 (1876) Rousseau v Pttilo 7 

n 190 (1867) ^feethun Btbee v 
Busier klaii 11 Moo I A 213 221 

(1867) hallonass v Cunga Cobmd 2> 
W R 121 (1876) SooraiKantv Khodee 
Sarain 22 \V R 9 (1874) R v Don 
iielli 2 C 405 416 (1877) Crtsh Chun 
der > R 20 C 857 865 (1892) R v 
Fatik Bisitos 1 B L R A Cr 13 
(1868) As to the duty of the judge to 
state to the accused the facts be himself 
obsersed and the right of the accused to 
cross examine thereon see In re Hurra 
Chtindcr. 20 \\ R Cr 76 (1873) Grtsh 
C/i»nderv R supra 866 It is extremely 
improper for a Alagistrate m disposing of 
a case to rely in any way on statements 
made to him out of Court R v Saha 
dev 14 B 572 (1890) In Srt Balusu 
\ Sn Balueii 22 Jf 427 0898) the 
Court sa>s the District Judge of Coda 
sen sa>s ‘the people ba>e settled down 
under the law enunciated in 1862' He 
can hardly recollect the state of things 
prior to 1862 but his statement of the 
present state of things is founded on 
personal knowledge 

(3) Durga Prasad Stngh v Ram Dayal 
ChaudhuTi 38 C 153 

(4) J aks! mayya \ Sr\ Ra/a Verodaraia 


Aftorot 36 M 168 (1913) see ants 
Commentary on s 3 , 

(5) Kuhore Singh v Ganesh Moekerjet, 

9 W R 252 (1868) 

(6) See R v Bholanalh Sen 2 C 23 
27 (1876) R V Hira Lot! 8 B L R 422 
430 (1871) In re Hurra Chindtr 20 
W R Cr 76 (1873) Grish Chunder \ 

R supra R v Donnelly ante Itoody 
Carl'Oratten of Calcxitia 7 C 32’’ (1881) 
Laburt Do n\ni v Assail Rat av Com 
pany 10 C 915 (1884) Stitinrao v 
CoUcctor of DIaniar 17 B 299 (1S92) 
Kashuialh Khasgit ala v Collector of Poona 
8 B 553 (1884) and R v Meyer 1 Q 
B D 173 7? V PhcTossla Peslon/i 18 

B 442 (1893) Aloo Nathu v Cogubha 
Dipsaitji 19 B 608 (1894) The same 
person should not be both Judge and 
prosecutor R v Nadi Chand 24 \V Ri 
Cr 1 (1875) R V Gungadhar Bhanio 
3 C 622 (1878) R v Deoli Nondan 
2 A 806 (1880) In rc Het La! 22 W 
R Cr 75 (1874) [appeal] , Cmfc CAh" 
der V R 20 C. 865 R y Sahadev 14 
B 572 (1890) And a public prosecutor- 
should be without personal interest R v 
Kashinath Dinfeor 8 Bom H C R Cr, 

Ca 126 (1871) 

(7) R \ l/ul;a 5.r.g 4 B L. R Cr, 

15 (1870) s c 13 W R Cr 60 

(8) R V Bholrnath Sen supra 29 and 
see remarks of Fhear J in re Hurra 
Chunder 20 \\ R Cr 76 (1873) and 
of Markby J in B v Donnelly 2 C., 
405 414 (1877), Taylor Ev I 1379 
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evidence is given (1) AVliere in streh a case lie has given his evidence and 
comneted the accused, his haMng so acted males the conviction had (2) The 
comiction isnot absolutel) had It is open to the Court to uphold the conviction, 
if it ’ ’ ' igistrate’s evidence there is other 

evid he conviction (3) Quare whether 

the ^ without the operation of the last- 

mentioned rule (1) 


"Wliere a Jlagistnte m whose Court a complaint of noting and mischief 
had been filed made a personal inspection of the locus in quo which inspection 
was not made onls for the purpose of better understauding the esidence which 
had alreadv been given, held, that by so doing he had made himself a witness 
in the case and had therebv rendered lumself incompetent to try it , held, further 
that where a Judge is the sole judge of lawr and fact in a case tried before him- 
self, he cannot give evidence before himself or import matters into his judg 
ment not stated on oath before the Court m the presence of the accused (5) 
When a Magistrate was present at a search made by the police during inves 
tigation and in all prohahihty he came to know of some facts in connection 
with the case, it was held to he expedient that the case should he tiied bv some 
other Alagistrate (6) 


122. No person A\ho is or has been married shall be com-| 
peiled to disclose anj commuracation made to him{7) diixingj 
marriage bA any person to whom he is or has been married ,| 
nor ^hall he be permitted to disclose anj such communication 
unless the person ylio made it, or his representative in interest, 
con'icnt", eveept in suits between niamed persons(8), or pro- 
ceedings in which one married person is prosecuted for ant enm^ 
committed against the other 

Principle — The protection given by this section has been said to resd 
upon the ground that the admission of such testimony would have a powerful] 
tendenev to disturb the peace of famihes and to weaken, if not to destrov the 
mutual confidence upon which the happiness of the married state depends (9) 
The exception IS made ex necesijinte m It has howe%er been pointed out(lO) 


(1) R \ Donnelly supra per cunam 
Taylor Ev 5 1379 Grtsh Chunder v R 
20 C 857 S6S (1892) Han Kahore v 
Abdul Baki 21 C 920 (1894) Suiamtrao 
\ Collector of Dharivar 17 B 299 (1892) 
See also R v Fatich Chand 24 C 499 
(1897) The cases of Cr\sh Chunder v 
7? ">0 C 857 (1892) and Sadhana Upa 
dhya v R 23 C 328 (1895) were dis 
tmguished in the matter of Ananda Chun 
der V Basti Mtidh 24 C 167 (1896) 

(2) R V Donnelly supra per Jlarkby 
J 

(3) Ib per Prinsep J 

(4) See R r Miikta Stngh supra and 
R V Donnelly supra 414 in which latter 
case the correctness of the former deci 
Sion in so far as it proceeded upon the 
ground that the presence of assessors 
brought the ease within the general rule 
laid down by it is doubted 

(5) r r Jllaniiam 19 M ’’63 (1896) 

but a Magistrate who views a place merely 
to better understand the evidence docs not 
malie himself a witness In re 19 


A 302 (1897) 

(6) Gya Stngk v Mohamed Soliman 5 
C W N 864 (1901) 

(7) In this section ' he him and 
bis include she her and her Act 

y of 1897 As to t le meaning of the words 
permitted and compelled in this sec 
ton see R v Copal Dass 3 M 271 
(1881) 

(8) E g such communications may oe 
d sclosed under s 52 Act IV of 1869 v 
s 120 ante 

(9) Taylor Ev S 909 Best Ev I 586 

(10) Wigraore Ev p 3041 Bentham 
says Hard hardsh p policy peace 
of families absolute necessity — some 
such words as these are the vehicles by 
which tie fa nt spark of reason that exhi 
bits itself is conveied These are the lead 
mg terms and these are all you are 
fum shed with and out of these you are 
to make applicable as distinct and intelli 
gible a propos tion as you can Rationale 
Book IX Part IV c v 
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that no argument advanced for the pmilege has ever nsen to a higher level 
than an appeal to considerations of sentiment , and the conclusion of the Com* 
m i s s i oners of Common Law Procedure m their second report %7a3 that husband 
and wife should be competent and compellable to give evidence both for and 
against one another on matters of fact, as to which cither could be examined as 
a party m the cause 

B 12,^ [Go npUtnen of lluiband and toife.) s. 165, Paov i [Judjti powrtoqauUon.) 

Tavlor, Ev , §§ 009—9104 , Beat, Ev , | 586 , Roscoe, N P. Ev , 18th EA, 164, 109 , 
Steph. Dig, Art. 110, Wharton, Ev, 427—432, Rapalje'a Law of Witnesseaf 274, 
HagemanN Privileged Communications, §j 1G3— 183 , Wigmore, Ev, §§ 22, 27, el atq 


Communl* 

cation 

during 

marriage 


COMMENTARY. 

‘ Tile protection n not confined to cases where the communication sought 
to be gl^en in ttudcnce of a strtclli/ coiiJiderUial character, but the seal of the 
law Is placed upon uU commamcationa of whatever nature which pass between 
hushnud and wife (1) An incriminating statement made bv wife to husband 
IS madmissble (2) It extends also to cases m which the interests of strangers 
art, sokly involved, as well as those m which the husband or wife is a party on 
tht record It is. however, limited to such matters as have been communicated 
during the marrxajc and, cunacquentl>, if a man were to make the mo.st con- 
fidential statement to a woman before he married, and it was afterwards to 
become of importance in a cml suit to know what that statement was, the 
wife, on bang called as a witness and interrogated with respect to the commu- 
nication, would, us It seems, be bound to disclose what she knew of the 
matter ’ (3) The privilege extends only to persons who legally and techmcally 
arc husband a " d(4) 

A document, . -wife 

or t'tcc tersfi, ^ or in 

producing it, there is no compuLion on, or permission to, the wife or husband 
to disclose any commumcatioo, The scUion protects the mdividuaU and not 
the commumcation, if it can be ptoved without putting into the box for that 
purpose the husband or the wife to whom the commumcation was made So 
where on a trial for the oficnce of breach of trust by a public servant, a letter 
was tendered m evidence for the prosecution which had been sent bj the accused 
to his wife at Pondicherry and had been found on a search of his house made 
there by the police , it was held that the letter was admissible in evidence 
against the accused (5) The privilege continues even after the marriage has 
been dissolved bj death or divorce (6) So where a woman who had been 
divorced and had married another person, was offered as a witness against bet 
t ’ v 1 . i I I 1 1 1 11 - ii coverture, 

, ■ ! ircd, that 

• the most 

ct of one 

party the relation has been dissolved ”(7) The wori “ has been married 
m the above section pve effect to this dictum The rule being “ that nothing 


(!) lb, OCennoT v Mprjertbankf, 4 
M & Cr 435 

(2) Ihsanan v Emp . 25 Cr L. J 783 
(1922) 

(3) Taylor Ev j 909 tfe Wharton 
E\ {} 427—432, Rapaljc op at, I 
274 

(4) See Wiginore Ev, p 3042 “Their 
do*nestic peace may be (hattered at any 
litigants discretion . Again its (the 
rules) benefits are not lost by the ingenl 
ous wrong-doer who brings hunsrif within 


Its formal terms by marrying the witnes* 
after service of subpirna and thus creati^ 
ad hoc a domestic peace which is to b< 


jealously safeguarded 

fS) R v Denoghaa 22 M 1 (*893) 
(6) Taylor Ev. i 910 Roscoe N P. 
Fv 18th Ed. 169 Monroe \ Tu-utUton 
Pea. Adi Cas . 221 Aterson v Lord 
Kmnaxrd 6 East, 192 193, O Connor ^ 
Marjortbonbt supra, but see Uigmere. 


Ev pp 3054 3055 
(7) Monroe v TwtUton supra. 
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shall be extracted from the bosom of the wfe which was confided there by the 
husband , she ma} ret be admitted to testify to facts which came to her know- 
ledge by means equally accessible to any person not standing in that relation ”(1) 
In a case it was held that where there was no representative in interest 
who could consent to the dibclosure of a commnnication made by a deceased 
husband to his wife during their mamage, the widow could not be regarded as 
being his representative in interest for the purpose of gmng such consent and 
could not be permitted to disclose such communication (2) 


123. No one shall be permitted to give any evidence(3) 

dented from unpubhshed official records relating to any affairs 
of State, except tntb the permission of the officei at the head 
of the department concerned, uho shall give or withhold such 
permission as he thinks fit i 

124. No public officer shall be compelled to disclose com-' 
mumcations made to him m official confidence, when he consi- 
ders that the public interests would suffer by the disclosure 


lEvldence 
las to 
jalfairs of 
■state 


Principle. — ^Pubhe policy , prejudice to the pubho interests by disclo 
sure (4) If it were not so it would be imposbible to commiuucate freely (5) 
If the gtMDg of such evidence woidd be injurious to the public service, the 
general public interest must be considered paramount to the. individual interest 
of a siutor in a Court of Ju:>tice The public officer concerned, and not the 
Judge, IS to decide whether the evidence referred to m these sections shall be 
given or withheld, because the Judge would bt unable to determine this question 
without ascertaimns what the document or commumcation was, and why the 
pubhcation or disclosure of it would be injurious to the public service — an 
enquiry which cannot take place m pnvate and which taking place, may do 
all the mischief which it is proposed to guard against (6) The Allahabad 
High Court has however recently Leld(7) that it is for the Court to decide 
whether or not a particular document for which privilege is claimed under 
this section, is a communication made to a public officer in offiual confidence 
If the Court decides that it was so made, then it cannot compel its disclosure, 
and the public officer himself is the sole Judge whether its disclosure would 
or would not be in the public interest But it has also been held(8) that an 
officer s refusal to disclose a document on grounds of public policv is final and 
that It IS not competent lor the Court to call for and examine the secret 
archn c* of the state in order to satisfy itself of their confidential nature 


Official 

jcommuDlca 

ition 


8. 3 ( Eiidence ) 

s 162 {Production of document Tefernag 
to vntl’ff of Stale ) 

(1) 1 Greenleaf Ev | 254 7lh Ed 
cited in Best Ev 5 586 

(2) Nauob Havilador v Emperor 40 C 

391 (1913) 18 C L J 6Sn 

(3) Oral or documentary v s 3 ante 

(4) Wadeer v East India Company 8 
D G M & G 191 [production does not 
depend on tb« question of the person 
called on to produce being a party to 
the suit or not) Moodalay v Morton, 1 
B C C 471 

(5) Smith V East India Company 1 
Pb SS The Bellerophon, 44 L J , Adm , 
S, Mennessy v IVr ghl post 

(6) Per Pollock C B in Beotson v 
Skene 5 H & N 838 853 as to the 


e 165 PROV 2 {Judges power to put 
questions or order pruduction ) 


meaning of the word compelled in 
this section see R \ Copal Dass 277 
supra Nagaraja Ptllai v Secretary of 
Slate 39 M 304 (1916) 

(7) Collector of Jaunpiir v lamna 
Prasad 44 A 360 sc 20 All L J 140 
In Ph pson Ev 6th Ed 195 the Eng 
lish rule is stated to be that when the 
bead of the department by person or proxy 
objects the judge will not compel the 
production nor decide upon the validity of 
the objection unless it is a palpably futile 
one see Lai Trxbhouan \ Deputy Com 
tntssioner Fysabad 47 I C 225 

(8) Ltd Tribhouan v Deputy Commts 
Stoner Fj-ohod 47 I C 225 


896 pfiiviLEGE. [s. 124 

Act V of 1889 (Disclosure of OflScul Secrets) , 21 Geo III, cap 70, 6 5 [Prosecution* 
against Governor General or Member of Cooncil, Production of Order in Council] 

Taylor, Ev , §§ 918— 948A , Koscoe N P Ev , 172, 173 , Best, Ev , § 678 , Steph Dig , 
Art, ll2 > Bray on Discovery, 647, 549 , Powell. Ev , 9tli Ed , 242 , 243, 273, 274 Pbip 
son Ev > 5th Ed. 180 , Wharton, Ev , || C04A — 605 , Rapaljo’s op eit §27C , Hageman’s 
Privileged Communication, §| 301 — 317 


COMMENTARY. 


^TiicT tbia VieaCi Wve \>een beld to come t^e deliberations oi Pariiament, 
' ’ " f ~ papers, 

duties, 

England 

that %vhere the head of a Department of Government states at the tnal of 
an action that the production of a particular document bj the Depait 
ment would be injurious to the public interest, the Judge ought not to order 
its production (2) It has been doubted whether a Government Resolution 
relating to the conduct of a Deputy Collector can properly be desenbed as 
relating to an a0air of State , but it was held that if it could be so regarded the 
Go^eInttlent had m relying on it in their list of documents practically conceded 
permission (3) Communications, though made to official persons, arc not 
privileged when they are not made in the discharge of any public duty , and 
80 letters by a pn'ate individual to the Postmaster (icneral, complaimng of the 
conduct of a postal official, wcio held not to be protected (4) It has been 
recently ' ' ' particular 

Pre\ enti fas not privileged (3) 

Objectio ^ ^ party interested in 

excluding the eMdcncc or by the Judge himself “ No «ound distinction can 
be drawn between the duty of the Judge when objection is taken by the respon 
Bible officer of the Crown or by the party, or Tvhen no objection being taken 


by any one, it becomes apparent to him that a rule of public policy prc'enta 
the disclosure of the documents or information ”(6) The exclusion when 
allowed is absolute, so that in the case of documents no secondary evidence is 
admissible (7) The latter section is confined to public officers, though who are 
such IS not defined The former embraces every one Section 123 leaves the 
discretion with the head of the department , section 124 makes the officer 
himself the judge of the propriety' of wainng the pnvilege In no case has 
the Court any authonty to compel disclosures, if the objection is raised by the 
proper authonty (8) In the undermentioned case the accused was convicted 
of cnminal breach of trust in respect of three gold bangles The evidence went 
to show that the accused insured a parcel in the post office as contaimng these 
gold bangles, but shortly after delivery to the addressee, the parcel was 
to contain only' a piece of steel One of the witnesses deposed to having sold 
the steel to the accused Accused’s counsel asked the Supenntendent of Post 
Offices the name of the person who bad informed him about the sale of the 
steel to, the accused, but£,4he Sessions Judge refused to allow the question 


(1) S« Textbooks cited above et i6t 


casoJ ^ 

(2) II il/iam# > Star f/enspaper Co 
(190S) Times L R v 24 p 297 

(3) Jehangir v Secrelorv of Stale 6 
Bom I R 131 160 (1903) 

(4) BlaVe % Ptifori i It &Ralb,W8 

(5) ;?u*uma/i V Cmperor, 22 C W. N , 
4S1 s e. 19 Cr L J , 524 

(6) rcr Wills J ioHennestyv N'riekt, 
21 0 n D S09 ifi which all the author 
ities are reviewed, and it was held that 


an affidavit of objection by the Secretory 
of State to production sufficed to jusiify • 
refusal to give discovery See 
Secretary of Stale 6 Bom L. R. 1“ 
(1903) 

(7) Home v Benliticl. 2 B A B 130, 
Daafewvs v Rokeby L, R 8 Q R» 
Henneity v If’righI supra 

(8) Norton Ev 309 /rAaneir » 
Secretory of Slate 6 Bora L H . 1® 
(1903) iec rote to s 162 pos‘ 
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to be put, as be was of opmiou that tbe Sopenntendent vras protected by this 
section and tbe nttt, but it was held that neither section had any application (1) 
And it has been held that documents produced and statements made under 
process of law (e g , under the Income Tax Act) cannot be said to be made in 
official confidence tnthin the moaning of this seebon (2) Recently a statement 
made to the Collector hi a person applying to have his estate taken under 
the Court of ards, netting forth his financial position, that is to say, the details 
of his propertj and liabihties, was held to be a communication made to a public 
officer ID official confidence within the meaning of this section, and could not 
therefore be U'^cd as an acknowledgment cf any liability mentioned therein (3) 




125 No Jiagjstrate or Police-officer shall be compelled to 
sat tt hence he got any information as to the commission of anj 
ofience, and no Re\ eniic-officer sliall be compelled to say whence 
he got anj information as to the conomission of any offence 
against tlie public revenue 


nform- 
btlnn ns to 
:omnifssioD 
bf oirence? 


Explanation — ‘ Ret cnuc-officer ’ m this section means any 
officer emT)lo}ed in, or about, the business of any branch of tbe 
public revenue (4) 


Principle . — '\Mule it is perfectly nght that all opportumties should be 
afforded to di«cuss the truth of the evidence given agtmsi a prisoner on the 
other hand, it is absolutely essential to tbe pubbe welfare, that the names of 
parties who give information should not be divulged , for otherwise, — be it 
from fear, or shame, or the dislike of being publiclj mixed up in enquiries of 
this nature,— few men noald choose to a««ume the disagreeable part of giving 
or reccning information respecting offences, and the consequences would be 
that mam great crimes would pass unpunished (5) For tbe same reason, 
counsel for toe defence is not entitled to elicit Irom a witness for tbe prosecution 
that he is a spy or informer (C) But a detective cannot refuse on grounds of 
public policy to say where he i\as hidden (7) 


a IIB {Compttency ) e 27 (Infa'maUon recetted from Aeewed) 

a 165 Pr07 2 (Question Judye ) 

Act XV of 1887, a 13 (tee note (2) tn/nj . Act V ol 1892, a 12 (»6) , Taylor, Ev , § 
939 941, Beat Ev §578 Steph Dig . Art 113 Rowoc Cr Ev 13th EJ . 130 132 , 
PhipsoQ Ev 5th Ed, 182 Rapaljesop ci( § 27G, Wharton, Et , §004, Eageman s 
Pncileged Communications || 301 — 30o 


COMMENTARY. 


The section draws no distinction between pubbe and pnvate prosecution (8) information 


Sam 


(1) R V Raiadhan ^taharam 2 Bom. 
L R 329 (1900) 

(2) VenkatacI ella Chcttiar 
patha Cletlar (1909) 32 M 6', 

Collector of Jaunpur v Samna Pratad 44 
A 360 a c 20 All L J 140 and see 
ladobrant Dey v Bullorom (1899) 26 C, 


281 


(3) Collector of Jaiinpur v Jamna 
Prasad 44 A 360 (1922) 

14) This section was substituted for the 
original s !2S by Act III of 1887 by s 
13 Act XV of 1887 and Act V of 1892, 
s 12 Commandants and Seconds in com 
mand of Military Police ta Burma and 


W, LE 


Bengal are entitled to all the privileges 
conferred by this section on Police-oncers 
As to the meaning of the word compell 
ed in tb s section see R v Copal Doss 
277 mpra 

(5) Taylor Ev 5 941 R v Hardy 24 
How St Tr 808 816 Home v Be ilinck, 
2 B & B 162 Hennessy v IPrighl supra 
512 513 

(6) ^mnta £.al Hasra v Emperor 42 
C 957 (1915) 

(7) Ib 

(S) A distinction which is made in the 
English rule see R v Richardson 3 7 ft 
T 693, Marks v Beifiis 25 0 B D, 


57 


898 


PRIVILEGE 


[s 126. 


■willing from saying whence he got his information, the Engbsh authorities and 
a consideration of the foundation of the rule sho'w that the protection does not 
depend upon a claim being made and that it is the duty of the Judge, apart 
from objection taken, to esdnde the evidence (1) A fortion if objection is 
taken it cannot be made the ground of adverse inference (2) The rule applies 
not only upon the criminal tnal, but upon any subsequent civil proceedings 
arising out of it (3) The English rule protects not only the names of the persons 
by, or to, whom the disclosure -was made, but the nature of the information gn en, 
and any other question as to the channel of commumcation or uhat was done 
under it (d) The Court has under this section apparently no discretion to 
compel an answer(5) e^en if it consider disclosure necessary to show the 
mnoccnce of the accused (6) 

126 No barrister, attorney, pleader or vakil shall at any 
time be permitted, unless with his chent’s express consent, to 
disclose any commumcation made to him in the course and for 
the purpose of his emplojnnent as such barrister, pleader, attorney 
or \ akU, by or on behalf of bis client, or to state the contents or 
condition of any document with which he has become acquamted 
in the course and for the puipose of his professional employment(7), 
or to disclose any ad\ ice gi\ en by him to lus client in tlie course 
and for the purpose of such employment 

Provided that nothmg m this section shall protect from 
disclosure — 

(1) Any such communication made m furtherance of any 
[illegal] purpose (8) , 


(2) Any fact observed hy any hamster, pleader, attornej 
or \akil, m the course of his emplojinent as such, sbowng that 
any crime or fraud has been committed since the commencement 
of lus employment 

It is immaterial whether the attention of such barrister, 
[pleader] (9), attorney or vakil was or was not directed to such 
facts bv or on behalf of his client (10) 

494 Stepli Dg Art 113 In re iUo/ on this seel on Go^ilei v Lakhpat Rs 


Cl under 13 W R Cr 1 10 (1870) see 
R V R cl ardson supra adversely re 
Mewed in II orlhingtcn v Senbner 109 
Mass 487 (Atner ) e ted in Rapaljes op 
at p 456 

(1) Clerks V Beifus supra Hennessy 
% » nghi 21 Q B D 509 per Wills J 
lyeston % Peary \fohan Dae 40 C 898 
(1913) per Uoodroffe J 

(2) IPetton and othen v Peary Mohan 
Dat (supra) 

(3) Marks % Be^fui supra 

(4) Phipson El 5lh Ed 182 R y 
llardi supra Marks t Beyfus supra 

(5) S 165 Prov 2 post 

(6) Accord ng to the rule in Marks v 
Beifus supra 

(7) In 7? V Bala Dharma 4 Bora L. 
R 460 (190'’) the communication »as 


A 135 s c 48 I C 605 

(8) Ihe word within brackets was sub 
stituted for crira nal by s 10 of the 
Amend ng Act XVIII of 1872 This sub 
stitut on carr es the rule perhaps somewhat 
further than has been establ shed m Eog 


and {see Steph Dig Art 115) '*y 

lonforrnily w ih the opin on expressed by 
rurner V C in Russell v Jaekson ? 
dare 392 and Rolfe V C m FoUetl ' 
'efferiet 1 Sim N S 17 It seems just 
ind reasonable to include cases of fraud 
IS well as cri'Tjnal ty See also Kelly 
'aoksoH 13 If Eq Rep 129 and R y 
'ox & Ra fan I R. H 0 ^ 
xam/t Bhicajf v Mohansing Dkantitig 
8 B 276 280 281 (1893) 

(9) Added by t 10 Act Will of 1872 


hell not to I e in the course etc. Seo 
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Explanation — The obligation stated in this section con- 
tinues after the employment has ceased 


lUuatral ons 


(a) A A client sajs to B an attornej — I have committed forgery and I ivish 
you to defend me 

As the defence of a man known to be guilty u not a cnmina! purpose this commumcA 
tion is protected from disclosure 

(b) 4 A client says to B an attorney — I vnah to obtain possession of property by 
tbe use of a forged deed on which I request you to sue 

This communication beino made in tartbcrance of a criminal purpose is not protected 
from disclosure 


(e) i being charged with emb-zzlement retains B an attorney to defend him. In 
the courie of the proceedings B observes that an entry has been made m A t account book 
chargmg 4 with the sum said to have been embezzled which entry was not in the book at the 
commencement of his employment 

This being a fact observed by £ ui the course of his employment showing that a fraud 
has been committed s nee the commencement of the proceedings it is not protected from 
di;3closure (i) 


127. The pro\i‘>ions of section 126 shall applj to inter- 
preters, and the clerks or sertantsof barristers, pleaders, attorney 
and \ akils (2) 


Section 1S6 
to apply 
lo Jnlerpre 
ters etc 


I 128. If any partj to a suit gives evidence therein at his 
own instance or otbcrwi«e, he shall not be deemed to ha\e 
consented thereby to such disclosure as is mentioned m section i 
126 5 and if any partv to a suit or proceeding calls any such 
barrister, [pleader] (3) attornej or vakil, as a witness, he shall be 
deemed to have consented to such disclosure only if he questions 
such barrister, attorney or vakil on matters which, but for sucbi 
question he would not be at liberty to disclose 


[Privilege 
hot waived 
by voluQ- 
heerlog 
Jevldente 


129. No one shall be compelled to disclose to the Courtj 
any confidential communication which has taken place between 
him and Ins legal professional adaiser unless he offers himself as 
a witness m which case he maj be compelled to disclose any 
such commumcations as maj appear to the Court necessary to 
be known m order to explain any evidence which he has given, 
but no others 


ConOdential 
communics 
tlons with 
legal advis- 
ers 


Principle — The first two sections apply when the legal adnser or hts 
clerk dc IS mterrogated as a witness Tie professional adviser of a third 


between a person and his legal professional adviser thit arc pnvileged (v post) 


(1) See Brezen v Foster 1 H & V s e 26 C S3 

736 (3) Added by s 10 of the Amending 

(2) See Kameslur Pershad v Shetk Act XVIIl of 1872 
Amanululla 2 C W N 649 661 (I89S) 
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EnR^llsh an<) 

Indian 

La\\ 


Conslruo- 

UOQ 


nuJe 

limited to 

lepnl 

nthlscr 


The rule is established for the protection not of the legal adviser but of the 
cbent, and the pnvilege, therefore, may only be \vaived bj the latter , it is 
founded on the impossibility of conducting legal business without professional 
assistance, and on the necc^ty, in order to render that assistance efftctual, of 
securing the fullest and most unreserved communication between the chent 
and bis Ugal adviser Furtber, a compulsory disclosure of confidential 
communications is bo opposed to the popular oonsciencc that it would lead to 
lTeqi 2 eiit W^choods as to nhat bad tea}}} taken place }t is quite immaterial 
nhethcr the communications relate to any litigation commenced or anticipated ; 
it Is siifBcicnt if they pass as profesaional communications in a professional 
capacitj , if the ruk uert. so limited, no one could safely adopt such precautions 
ns might eventually render any proceedings successful, or all jirocecdinga super 
fluoiis (1) Tlic piovisoa m the first section prevent the privilege conferred 
from becoming the shield of crime or illcgahtj The rule docs not appl} to all 
u/iic7i passes between a client and his legal adviser, but onl} to what passes 
between them in profesijoiial confidence, and the contnvmg of crime or 
illegality is no part of the professional occupation of a hgal adnser, and it 
con as little be said that it is part of Ins dutj to advnse his chent aS to the means 
of evading the law (2) The provisions of the first section arc (in order that 
It iimj he the more effectual) made by the second to apply to the necessary 
organs of communications with the legal advisers, viz , interpreters, clerks and 
seriants 

8 22 Expla^aTIOv (^r{mi«8to»8 ttt Cml Cosu ) s. 165 (Quuli^mtyJudffe) 

Ciril Proco lure C 'Je, Chapter X (0/ Diteottri/ and of the admuston, InspeeUon, Pro 
duelion Impounding and Peturaofiocumtnle) 

Taylor, E t |§0U— 037 . Best, Et J 681, Roscoc, N P Er, iStb Ei, lCO-172, 
Roscoe Cr Ev , 13th Ed, 127—130 133—135 Powell Ev , 0th Ed., 231—241 , 
Steph Dig Arts US 1 16, Bray on Discovery. 385 — 387 , Wharton Ev, §| SOT— COS, 
Stewart Bapalj's op ett 271—274 Hagemans Pnnleged Comaunieationa, jS 
16— 104 , Wigmore, Ft §2290eJjfrj 

COMMENTARY. 

The law relating to professional communications between a solicitor and 
client is the same m India as m England, with the single exception relating 
to the substitution of “ illegal purpose ” for “ criminal purpose *’ (v ante) 
and, m interpreting section 126, the ^urt may rightly refer to English cause (3) 

“ Tbe rule of protection seems to mo to be one which should be construed 
in a sense most faa ourablc to bringing professional knowledge to bear effi-ctiTcly 
on the facts out of vvhich hgal tights nnd obligations arise ’(4) 

Legal advisers alone arc within the rule , and of these (as it wculd seem 
from the wording of the section) onl\ bamaters, attorney*, pleaders and vnu«. 


(I) Crcetioueh \ Caskcll 1 M & K 
103 Phipson E> hc cit Wigmore Fv, 
8 2291 Lyell v l\enncdy 9 App Cas 
86 Bolton ' Corferalion of Lnftool 1 
M 8. K 8S Coldey > Rtchardt 19 Bea> 
404 Ex pifte Co lip! ell 5 Ch App 7W 
cjJrd in Fromi! Bhienji v Mehonnnif 
Tihaniing supra 272 Southenrk Co v 
Quick 3 0 R D 317 Rots v Gibbt U 
~ * ’ fftanl 

1 911, 

hfuncherthaiB Detonji \ Ktv. Dhontmttj 


etc Conpany 4 B 576 (1880) 

(2) \ 7octi£in 9 Hare 392, 

roUcU V fefferyet I Sim N S, 17. ir* 
also Kelly v Jackson and R v Cox (f 
Railton i ipra Wharton Ev 1 590 as 
to testamentary communications v i6 
and PusjeJJ v Jackson supra the privilege 
does not attach to these Tailor Et 1 
928 Hageman II 84 85 

<3) rramii Dbieaii \ ^fohanswS 
am* 18 B 263 271 278 279 C1893) 

(4) Per West J m ^Umshersha^ 
stonii \ The Kri Dlinimsey etc Co 4 
n 576 (1880) 
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It ■jvas decided under section 24, Act II ol 1855, that mukhtars were not within 
the rule (1) The proteotion does not extend to any matters communicated 
to other persons, eg, priests and cleij;vtnen(2), medical mcn(3), clerk5(4), 
baalv<‘rs(5), stewards, and confidential fr ends(6) and the like, thoupli such com 
munieations were made under terms of the closest secrecy No jirivilege even 
attaches to communications made to an attorney friend, consulted merely 
as a friend and not as an attornevf?) , nor to those passing before the relation 
ship exist”, or after it has ceased (8) The rule does not require anv regular 
retainer, or anv particular form of application or engagement, or the payment 
of anv f^e” , it is enough if the legal adviser be m any way consulted in his pro- 
fessional character(^) , and the protection exists notwithstanding a bond fide 
m stake m suppos ng that the soltc tor had consented to act(lO) , or the latter’s 
subsequent refusal of the retaner(n) So also under section 129, when the 
cl ent IS interrogated, n confidential communication, in order to be protected 
mu-t be one wh ch has taken place between the client and his legal professional 
adviser The mere circumstance that communications are confidential does 
not render them privileged Thud confidential communications between 
pnne pal and agent, relating to matters m a suit are not privileged To be 
pr vileg«d, they must be “ confidential communications with a professional 
adv ser "(12) So also a letter written m answer to enquiries about the char- 
acter of a servant is p ' ’ ’ * ’ ' 

matory statem“nts. it 
hut 1 18 not pnvilegc 

pnvlcgc be ng confined to communications with the legal advisers ot the 
partv(13) The commuiucation is equally protected whether it is made by 
the client in person, or is made by an agent on behalf of the client, and 
whether it is made to the solicitor m person or to a clerk or subordinate of the 
sol citor who acts m Ins place and under his direction (14) It is immaterial 
(under section 129, as under section 12C) whether the communication relate 
to a 1 tigation commenced ot anticipated or not (10) A commumcation with 
a sohcitor for the purpose of obtaining legal advice is protected, though it 


(1) It V Chuxdcrkam CUuekerhuUy 1 
BLR \ Cf 8 (1868) 9 W R Cr 
L«t 10 the reasons given for this deci 
Sion seem equally to apply to the language 
of the present section 

(2) R V Cilham 1 Moo C C 186 
llheelcTV LeVarchant L R 17 Ch D 
681 but see Taylor Ev p 789 note and 
Steph Dig Note aliv p 196 Some 
English Judges have considered that such 
evidence should not be given see Broad 
V Pxtt 3 C & P S18 R \ Grtffin 6 
Cox C C 219 Wharton Ev S S97 
Mr Baddely s work on the Privilege of 
Religious Confessions (186S) and Hage 
man cp ctl H 131—142 

(3) R V (Jibboti# 1 C & P 97 Tay 
lor Ev $ 916 

(4) Lee v Bxrrell Camp 3 37 Webb 
v 5«iil/i 1 C & P 337 

(5) Lloid V Freshficld and Kaye 2 C 
&. P 325 [a banker of one of the parties 
IS bound to answer what such parties' 
balance was on a given day] 

(6) ll'hecler v Le^terchant supra 
Taylor Ev 916 

(7) ^ 1(1 th V Daniell 44 L J Ch 
189 see also R v Brener 6 C & P 


363 Doe v Jaiincey 8 C & Ph 99 
where the relationship between attorney 
and client was held not to have been 
established 

(8) Creenough \ CgslcU 1 M & K 
103 

(9) Foifcr v Hall 12 Pick 89 Bean 
' Qut nby S New Hanips 94 Taylor Ev 
I 923 

(10) Smith V Fell 2 Curtis 667 

(11) Cromack v Healhcolc 2 Br & B 
4 

(12) Wallace v Jefferson 2 B 4S3 
(1878) following Anderson v Bank of 
Columbia L R 2 Ch D 644 and Bustros 
\ White L R 1 Q B D 423 see also 
Goodall V Little 1 Sim N S ISS 

(13) Ifeftbv East L R 5 Ex D 108 

(14) Wheeler v LeMarehant L R 17 
Ch D 675 682 or t ice terra see Steele 

V Stettart 1 Pbil 471 Lafom v Falk 
land Islands Co 4 K &. ] 34 Laurence 

V Campbell 4 Drew 4SS Tajlor Ev, 
1920 

(15) Hnnehershou Bc.onii \ The New 
Durrnmsey Co 4 B 576 (1880) follow 
rag Minet v ^lorgan L R 8 Ch App , 
361 ^ee llageman op cit §} 57 — S'* 
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Joint 

Interest 


Employ- 
ment by 

dlfTerent 
parlies of 
same 
attorney 


N\al\er 


relates to a dealing which w not the subject of litigation, provided it be a 
communication made to the solicitor m that character and for that purpose (1) 
No priMlcge attaches to “communications between solicitor and client 
as against persons having a joint with the client m the subject matter 

o! the communication — eg, as between pattiiers(2) , directors and shatehold 
crs(3) , trustee and cestui qtie tr«st(4) lessor and lessee as to production of 
the lease(5} , reversioner and tenant for life ns to common titlc(6) , two por'ons 
stating a case for their lomt benefit(7) , or a husband and wife who are onlv 
collusiieU m contest (8) Nor does any privilege attach as between joint 
claimants under the same client — eg, between claimants under a testator as 
to communications between the latter and his solicitor (9) But where the 
communications relate to matters outside the joint interest, they are ptii ileged 
earn against a person bearing the expense of the communication(lO) — eg, 
communications between a pHintiQ corporation and its solicitors, ns acainst a 
defendant rate paver as to matters not connected with the rates , or between 
‘ ‘ ’ ‘ where the communication 

ut to enable him to resist 
character as not trustee, 

but as mort,.a 2 ce of the client “(12) 

IVhcrc two parties employ the same attorney, the rule js “ that comrauni 
cations pas. mg * »•- - r« i . , • . capacitv 

mast bi diselo b> one to be 

communicated l pposcnco of 

tlio other ’ (13) lu an hum. luv question womu seem to De, was the com 
munication made bv the party tc ** '*“* *i- i - * . 

attorney * If it was the bond 
not the commumcation will not ’ 

A commutucation or document “ once pnvaUged is always privileged * (IB) 
The obligation continues after the employment, m which the commurucation 
was made has ceased(I6) nor is it affected b) the party ceasing to employ tba 
solicitor and retaining another, nor by any other change of relation between 
them nor by the solicitors being struck off the ro11s(17), nor by his becoming 
pcP«onalU interested m the property to the title of which the communicationa 
related(l8) nor even by the death of the cbent 

The pnnlegc may, however, bo waived by the client himself (though not 
hj the adMser) expresshj under section 126, or impficify under the second 


(1) U heeler \ LeKarclant supra 6S2 

(■’) Re Ptekenng 23 Ch D 237 Can 
rai d \ EJ ton Couer Bell Tcfefhone Cc 
59 L T 813 

(3) GaiiranJ v Ednon supra Bray 
on Discovery 29(1—297 

(4) Telbol V ilarshfietJ 2 Dr & S 
549 Re Mason 22 Ch D 609 Re Fast 
letlnaie 35 Ch D 722 even thongh 
the party resist Off production has paid 
for the eontmun cation Bacon v paeon 
34 L T 349 

(5) Doe N Thor, as 9 B & C 2‘»8 

(6) Doe ^ Dole 3 0 ® <09 Braj 
378—383 

(7) Attorney General a Berkeley 2 J 
& W 291 

(8) Ford ' DePonIfs 5 Jur M S 
993 

(9) Russell \ Jectson 9 Hare J87 

(10) Mayor and Corforat on of prutet 
\ Cos L U 26 Ch D 6*8 683 


(11) TIomus \ Secretary of Sia-e for 
India 18 W R. 312 (Enp) 

(12) Php^otiEv 5th Ed 190 Johnson 
\ T,eker 11 Jur 382 

(13) Phipson t\ Sth Ed 190 Taylor 
Ev S 296 Baug \ Cradocke 1 'f * 
R 182 Perry \ Smith 9 M L W 681 
Shore V Bedford S M 8. G 271 Ross 
\ Gibbs L R 5 El S'*4 Rennell r 
Sprye lO Beai 51 all followed m Me- 
lion Ifa/ce V tfoijh e Abdul 3 B 9* 
(1878) supra 

(14) Taylor Ei | 9'’6 Perry v Smith 
Fennell v Sprye supra VrUiarton Ev^ • 


587 „ 

(15) Bidlocfc V Come 3 Q B H 356 
Pearce v Foster IS 0 B D 

(16) See Csplanalion to a 

(17) Cholmondeley V Cl 


19 \es.. 


263 

(18) Chant r Bre- n ~ Hare 79 
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portion of section 123 (posi) , or perhaps, m the event of the client’s death, by 
his personal representative (1) The client does not waive his privilege by 
calling the legal adviser as a witness, unless he questions him on matters which 
but for such question, he would not be at liberty to di3clo3e(2), and even m that 
case the cross-examination must be confined to the point upon which the 
witness has been exammed m-chief (3) As to waiver in party, v fost (1) 

Disclosures made under section 129 should not be enforced m any case except 
when they are plamly necessary (5) 

The communication which may be verbal or docnmentary(6) must be Communioa* 
of a pnvate or confidential nature (as is exprcsslv stated in section 129 be private or 
and shown by the use of the word “ disclose ” m section 126), to he privileged (7) con*flden- 
It must be made to the adviser sub sigtUo confesstonts (8) Section 126 has 
no application where the statement is made, not as confidential, but for the 
purpose of communication (9) It is not every communication made by a 
chent to an attornej that is privileged from disclosure The privilege only 
extends to commumcations made to him confidentially with a view to obtain 
prosessional advice (10) Letters containing mere statements of fact are not 
privileged they must he of a professional and confidential character (II) 

IVhere defendants, at an interview at which the plamtiff was present, admitted 
their partnership to their attorney, who was then also acting as attorney 
for the plaintiS, it was held that the attorney was not precluded from giving 
evidence of this admission to him — 1st, because the defendant's statement, 
having been made in the presence and hearm^ of the plamtifi, could not be 
regarded as confidential or private , 2ndly, necauso those statements did 
not appear to have been made to the attorney exclusively in his character 
of attorney for the defendants, but to have been addressed to him also as 
jttr— - *'>■ *1- Ia-aI A* ijave learned the matter 

m If, therefore, he were 

a p ting for bmseU though 

he might also be employed for another, he would not be protected from 
disclosing , for m such a case his knowledge would not be acquired solely by 
his being emploved professionally (13) There is no privilege where, m any 
rorrectness of speech there is no commumcatiou , as where, for instance, a fact 
that something was done, became known to him, from his having been brougnt 
to a certain place by the circumstance of his being the attorney, but of which 
fact any other man, if there, would have been equally cognisant(14) , or where 
the thing disclosed had no reference to the professional employment, though 
disclosed while the relation of attorney and chent subsisted , or where the 
attorney makes himself a subscribing witness, and therebj assumes another 


fl) Bray on Discovery 386 as to 
waiver by successor in title or personal 
representative v ,f, 38S— 387 and Tay 

lor Ev 5 927 

(2) S 128 the rule was otherwise 
under s 24 Act 11 of 185S 

(3) Taylor Ev ! 927 I'alianl v 

Dodemead 2 Atk. 524 R v Leterson 11 
Cov 15 

(41 Aoj v Poorimchand Pconalal 4 
B 631 (1880) s c Ind Jur 479 

(5) Muncl ersbaw De-onji v New 
£)l I rii isey Co 4 B (1880) 

(6) Gopilal V Lothfot Rfli 41 A 
135 s c 48 I C 605 

(7) Memcn Hates v \foulvte Abdai 

3 B 91 (1878) Frainji Blweaix v Mohan 
Singh Dhansmgh 18 Bom 263 271 

(1893) CrfcnoHgfi \ Cashell 1 M & K, 


104 

(8) Ex parte Canpbell In re Cath 
cart L R 5 Ch App 703 cited in Framjt 
Bhteaji \ \fohansmgh Dl ansingh supra 
272 

(9) R V Rodrtgucs S Bom I. R 122 
(1903) 

(lO^Frfti^iv Z>/ionjiii^/i supra Foakes 
\ nebb 26 Ch D 237 Gardner v Irttn 
4 Ex D 49 0 Shea \ 11 ood L R P 

D (1891) 288 290 

(111 OSIea\ IP ood supra 290 

(12) Union Ho;ee \foiiht dbdul 
supra 

(13) CreenOHgli ' Gaskcll supra 103 
104 Tavlor F\ I 910 

(14) Ib 104 Fratnjt Bh,caj% \ ^fohan 
sing Dhans i g supra 275 276 
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character for the occasion, and adopting the duties which it imposes, becomes 
bound to give evidence of all that a subscribing witness can be required to 
prove (v post) But an attorney may not be called upon to disclose matters 
which he can be said to have learned by communication with his client, or on 
his chent’s behalf, matters which were so committed to him m his capacity of 
attorney, and matters which in that capacity alone he had come to know (1) 
The mere circumstance, however, that a solicitor or client obtains, by means 
of ’ ' •< t jjQl. ppotgjjt him 

fro t (2) But knowledge 

wh ^ aged communications, 

13 itself pnvileged (3) The communication must be made by, or on behalf of, 
tht, client (section 126) , when the adviser (or client) has his knowledge inde 
pendently of anj' communication from the client (or adviser) or from collateral 
quarters, there is no pnvilege(4) , nor in respect of knowledge denved by the 
adviser from the employment, but not from the client, as to mere facts patent 
to the senses (5) where a solicitor claims pnvilege under section 126, he is 
bound to disclose the name of his client on whose behalf he claims the pnvilege 
Tlie mere fact that the dient’s name had been communicated to him in the 
course, and for the purpose, of his emplovment as solicitor, by another client, 
affords no excuse, unless it was commumcated to him confidentially, on the 
express understanding that it was not to be disclosed (6) He may also be 
compelled to prove ‘ mere collateral facts known without confidence,” eg, 
client’s I ^ ^ - jnere matters of observation 

such as ig sworn an affidavit, or put 

in a pie C8pacity(l0) , the fact of the 


a pro^ecui’or’a remark that “ he would give a large sum to have his adversary 
hanged ”(14), are not, but all necessary professional and confidential communica 
tions, legal opinions, drafts and the like, are privileged (1 5) A solicitor is not at 
liberty, without his client’s express consent, to disclose the nature of his profes 

sional employment Section 126 protects from publicity, not merely the details 


( 1 ) Creenovgh \ Gtubell supra 104 
105 See Copilal v Lalhpat Rat 41 A 
135 9 c 48 I C 60S 

(2) Lcms \ Penitgtot 29 L J Ch 
670 

(3) Lycll T heiitiedy 9 \pp Cas 81 
Proctor t Smiles 55 L / Q B 527 

(4) lyi calley ^ ll'tUia ns 1 M &. W 
533 Sa-uyer \ Birchtnore 3 M & K 
572 Manser v Due 1 K A J 451 

(5) Braun \ Foster 1 H & N 736 
per Pollock C R Kennedy \ Lyelt 23 
Ch D, 406 

( 6 ) Framji Bfiicajt ^ Mahansingh V/tan 
stngli supra folio* ing Bursill \ Tanner 
16 Q B D 1 

(7) Ex parte Campbell In re Calheart 
L H 5 Ch & App 703 cited id Framjt 
Bhieait V 3fohansingh Dhanstngh supra 
272 Re ArnoU 60 L. T 109 Romsbot 
Kmi V Senior, L R SC 575 

(8) ZJujer ^ CoUms 7 Ex 646 

(9) lb Creenongh v Gaslell 1 il &. 
K 108 Studdy '• Sanders 2 D & R 
347 

(10) Joics ^ Godnch 5 Moo P C 16 
25 


(11) Lev^ V Pape 1 M & M 410 
G Hard > Bates 6 M & W 547 Forshaw 
\ 4enu 1 Jur N S 263 

(12) Bcckn th V Bonner 6 C % P 58"* 
appears to I c disapproved of in Framjt 
Bhicajt \ Mol ansingh Dhanstngh supra 
>80 

(13) Poole V ffoync 1 C & P 

(14) Annesley \ Anglesea 17 St Tr 
1223 see also Cobdeif v Kendnek 4 T 
R 431 

(15) Miiiclerslaw Be.onjt ' Ftie 
V«tf Dhiino tsey Co 3 B 580 (1880) 
Reece \ Trye 9 Bea\ 316 Fenruddock 
\ Han xond 11 Beav 59 Bunbary v 
Runburj 2 Beav 173 [case for opinion 
and opinions] Reece ' Trye supra 
Uoitjji V The IVesl Moslyn Coal Iron 
Co 34 L T 532 [drafts of asrreement 
lease or com e> ante] Douden v Blakey 
23 0 B D 332 [draft advertisement 
settled by counsel] II ord v Marshall 3 
T L R 578 It'oolley v A' 4 W 

L R 4 C P 602 Ryne > Shttshankar 
15 B 7 (1890). [notes of interviews or 
communications by solicitor or client] 
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of the busmess, but also its general purport, unless it be known, aliunde, that 
such busmess, or the communications made m respect of it, fall within th** Jirst or 
Second proviso to the section (1) If this be known, altunde, and a foundation be 
thus laid for askm™ the question and admitting the evidence , e 7 , if in a parti- 
cular ca®e the facts proved make it probable that the Visit to the adviser really 
was intended for a cnrainal or illegal purpose, the adviser mav be nghtlv ques- 
tioned as to the nature of his employment (2) The legal adviser vnll not be 
permitted to state the contents or condition of any doe ument with which he has 
become acquamted by virtue of professional confidence (3) But be cannot 
withhold documents, unless his client is so entitled (4) He may not state 
whether a dooiiment, while m his jiosscasion, was stumped, indorsed or bore 
erasures, for that is condiuon(5) nor the date when or purpose for which, it was 
entrusted to him(6), but he may prove the fact that a particular docunent is 
in his I'ossessioi' vj as to let in sccondarv evidence, if it bp rot produced on 
noticef"), but not in wbosi, possession or euslodv it is, or when or where ht> saw 
the same, if be came to the knon ledge of the fact inquired after in the course 
of confidential commimicvtion with his client in his profe«snnal capacity (8) 
He may prove that his client put in a pleading, or swore an affidavit, fjr these 
are matters of publicity (9) K M>Iicilor emploved to obtain the execution of a 
deed, and who is on*- of the witne«Fcs is not pr. cludi d on the ground of a breach 
cf professional confidence, from ci'''Bg evidence as to what passed at the time 
of execution, by which the deed mav be proved invalid (lO) “ If an attorney 
puts lus name to an instrument a^ a witness be makes himself thereby 1 public 
man and no longer clothed with the cliiracter of an attorney his signature oinds 
him to disclose all that pissed at the time respecting the r xocutinn of the instru- 
ment , but not wliat took place in the concoction and preparation of the deed, 
or at anv other time, and not connected with the execution of it ’ (11) 

Documents which the client intends others to see ns well as the solicitor, 
documents of a public nature, documents entiustcd to the solicitor for purposes 
outside the ordinary scope of professional cmploment— ey , a book describing 
tithe lands and given him for, the purpose of collecting the tithes, are not pn 
vileged (12) Names of parties witnesses merely as such, proofs of witnesses 
whether disclosure be sought before, or at the trial, are pnvilpgcd(13) , but not 
names of parties’ witnesses when constituting material facts in the action — eg , 


(1) Framji V D/anjiKj/i supia 276 
280 281 

(2) R \ Cot & RaiUon L R 14 O 
B D 153 and see From^i v Dhansingh 
supra 279 280 281 cf Taylor Ev I 
912 

(3) S 126 see D^ycr v Coll 
supra Davies \ IVaters 9 M &. W 608 
Cleave v Jones 7 E* 421 Doe v James 
2 M 4 R 47 Moore v Tyrelt 4 B & 
Aid 870 Licll V Kennedy 9 App Cas 
81 

(4) Bursill ^ Tanner 16 Q B D 

1 

(5) Hhcatley v miUanis 1 M & W 

533 but see v Foster 1 H & N 

736 suf'ra 

(6) Turguand \ Knight 2 M & W 
98 Framji BJiica;i v V/ohonriKgfc Dhan 

Singh Supra 

(7) DtVicr V Collins 7 Cxch 646 
Bevan v Waters 1 M & M 235 

(8) Cotman v Orton 9 L J Ch 268 
see also Banner \ Jackson I D C & S 


472 RobsoH V Ke P S Esp 52 

(9) Sluddy V Sanders 2D & K 
347 Greenough v Caskell 1 M & K 
108 

(10) Craxcour v Salter 18 Cb D 30 

(11) Robson V Kemp 5 Esp 52 per 
Lord Ellenborough 

(12) Phipson Ev 5th Ed 193 194 R 

V It oodtey 1 M & R 390 Doe v JJert 
ford 19 L J 0 B 526 but copies or 
extracts from public, or non privileged 
private documents are pn\ileeed if the col 
lection IS the result of the solicitor s (or 
his agent s) labour aud skill and might 
disclose bis view of the clients case lb 
Lyel! v Kennedy 27 Ch D 1 Walsham 

V Staintan 2 II & M 1 

(13) Ib Marriott v Chaiiberlain 17 

Q B D 154 London Gas Co \ Chelsea 
6 C B N S 411 Fenner y S E R 
Co L R 7 Q B 767 Bade v Jo.obs 
3 Ex D 337 menUoned in 20 Ch D. 
S29 See also Mackensie \ 1 eo, 2 Curt, 

866 Taylor £v ! 932 
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thn-c of m vho<c pr(«!cnce ^ «5l\ndor w uttered (1) Drift pleadmrs in 

the v»meorfonuor*icl>on*repnnletred, but not plcidmcs t\ hen filed, for thev 
then heoome pwhfjct jvn< SiiniKrly, indorsements on, or notes and obseri-a- 
tlon^ in, counsel's brief *is to priMte matters , and solicitor's instructions on 
or in the hncf are pnsnleeed But instructions to counsel are onl\ pnrileced 
in the sease that ther arc protected from disclosure to an opponent : thev are 
not protcctovl from enqnm DvthcCour* . 

he makes a charce on insimctions an ‘ . * 

prolcctctl hj his tnstructions , for it ■ ■■ ■ 

reisonable crounds for a charge Wforc msVmc one (S) But there is a pro'ump* 
tion of good faith on his part, nndio tax him mth defamation it must Iv proved 
thst he rvas nctuitcd bv an irofToper motive personal to hmiscU (4) Indorse 
" ’ ' other matters pwWict juns 

ion, are not pn\nlece(l(5); 

AS such, or between co 

, * *, it commumcalions I'etween 

eo plaintifis or co-defendants when directed to be admitted to a joint sohci'^or, 
arc pnvilcffel (7) So al'-o arc letters MTitton by tbe solicitor of two pUintifls 
to the solicitor of a thml plaintiff, is asamst the defendant claiminc their 
prcklnction , ’ *'• ‘ **'■•* — **> » s / », 

solicitor IS no 

V person rel • ^ 

clearlr and distinctlv within it (^) 

In the The communication need not, as has been seen relate to anv actual or 

foTihcru* r^'''‘?'’Ct ae luication but tbe matter of the cimm mcation must be within 
po«eofhls the ordiw-rn/ aoopc o/ prefa»*j(»nal ci;. the sale purchase ant 

empto^. comcaanoeof cs*-ates(n) or negotiations for a 1oan(12), but not communications 
to A solicitor acting merclv as under shen(T{l‘l) . rent collectoT(U) patent 
agent(ir») or tni<tec{16) nor communications m furtheruice of a fraud or 
crime whether the -ohcilor is a partv to or ignorant of the illegal ohjectflT) 
nor prohaWrare forged documents ihoiigh entrusted to the solicitor m 
professional confidence, pnnleged (Iv) 


(t TS Kf'trVf \ 16 Q It 

D 6'6 yoTrptt \ Cf^'nt’rrhin «nrr» 
(21 if «fe* \ /Vff^ y^fan Daj sfi 
C S‘’S frr \\ eedre'Te J 

(11 ;r 

(41 Praiin Cen s 

CJixe/f-fl Siil-c 41 C. 514 (1914) 

(S> Hi rf Ji/shan T Stanfflr S IJ \ 
M, 1 Z.aw'f' ' Oefe« 22 L. O., ?13 
hfiri ^ Jeflci 2 n R M sss Hn 
l>iis ««c It »ns a1«e sail that ceimecl s 
i" tirscr-ent i« a fiefe on t>e Co«n 

al«a'-s s-s ant on »>iic)» nvai rtlianof 
j« jilaoel '®51 JJajJfl"* V HaU 3 T 

L K “’■6 as fi ne*rs of ra-ilmce ant 
fir'icopl ncs in open Court «ov /2<n#le*io 
s Cenpentt. en ef P'cttpn SO Ch. T> 116 
TeVren s H enn t IS Oi D, S"0 
(el n-ipsin rt *!'■ TM I®' sM 
ca«ps irpre etei and aee iio*t ts a 21 
enle as t' oor-r’nniratons *•w^t^o^rt rre- 
jnC pt” a'-r voU Uovie%-« a7>j<1«es «liM» 
the at'orree i« a co-.tcfon*tari 
s \eri I- R- 16 Eq, 112 

(“I JenhiHf a L> !»•. 2 Eq 

54 a. 

(SI IvflT s /'ee^B0>>«"<f P^vtmal^ 4 


R 031 (ISSOl 

(«) rr»m;i JIhafl I r 3fe» onfUira D>us" 
nrpt surra 2*a 

(ifll Carfnarl \ Pc 'if 1 Thill, 6S . 
662 a correla i\e lesi is whether ih* na'iife 
of the ernplo\-ment siould cist tl'r Cetfrt 
sommary jnnsdiction os-er the sol o’t 
rwrewflnrfv Anickf 2 \f «. « JOl '» 
10 Vnowledfre aequ red in course of crrpIsY 
tncTit Veo Pcftlnl \ Poi 4* I 

C, 60S 
OD Ih 

(12) K \ Periry 2 C K, US 

(ID ft Uten \ PasiaJl 4 T R, 753 

<141 Cfrnjferrf a Jfef/i" 2 Tall 3 h~ 
1 6 (Inshl Peo \ lierlfc'i 19 E. J- 
0 R S26 

(151 Uoto/i \ Ttrl ute^ap¥''herCt’, 
S5 L. T 4S2 

<161 Tkc- e« s I/eeN-r If) Tear, 

(J“) <; l■•^ ProMso K \ CctfrF«'> 
tew 14 Q B D, IS1 22 v Tleroner 1* 
Co^ 4SS Re 4motf rO L. T, 10 Terf 


*^(IS) Thipson Sth Td, 1?® ^ ' 

}U^~ ffrrf 2 C 4 K, V4 22 T irrrj f 
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“ The exclusion of such e\idence is for the general interest of the com- No hostile 
munitj* , and, therefore, to say that, when a party refuses to permit profes- 
sional confidence to be brohen, caerythmg must be taken most strongly against drawn from 
him, what is it but to denv him the protection, which for public purposes the a refusal to 
law affords him, and utterly to take away a privilege which can thus only be a^^yfger^dis- 
asserted to his prejudice ”(1) There is a distinction between such cases as “jose confl- 
the«e and those in which evidence is improperly kept out of the way (2) dential 

communi- 

cations 

If the solicitor, in violation of his duty, should voluntarily communicate Communl- 
to a stranger the contents of an instrument with which he was confidentially cation In 
intrusted, or should permit him to take a copy, the secondary evidence so oj^duty^ 
obtained would, it ecemo, be admissible, provided that notice to produce the seconda’ry 
original were duly giaen and the production were resisted on the grounds of evidence 
privilege (3) ‘ Indeed it has been more than once laid down that the mere 


lawfully or unlawfully, nor will jt raise an issue to determine that question ”(4) 

Sections 120—129 refer to comunications between clients and their legal Information 
advisers alone As regards documents governed by these sections, they are 
absolutely pnnieged, and the Court has no power whatever to order produc parties for 
tion (5) There are certain caces, however (for which the Act does not make the purpose 
specific provtsion and m which the question of privilege generally arises on ®‘htlgatIoii 
applications for discover or inspection before trial), m which commumcations 
made for the purpose of Uligalton between third persons and the adviser, or third 
persons and tne client, for the purpose of submission to the adviser, arc under 
tho discretion given by s 130 of the Civil Procedure Code, which discretion is 
exercised according to the practice ol the Coutt(6) protected irom disclosure 
Such communications are only protected when they have been made m con 
templation of some litigation, or for the purpose of giving advice or obtaimng 
evidence with reference to it And this protection is given because the solicitor 
is then preparing for the defence or for bringing the action, and all commumca 
tions he makes for that purpose and the communications made to him (directly 
or to the chent for transmission to him) for the purpose of gmng him the inform 
ation are, m fact, the brief m the action (7) The rule relating to the privilege 
may be summarised as follows — The information may be called into existence 
or obtained either by (A) the client, or (B) the sohcitor 

A. — (a\ InfQcmatiQn (oral or documeotaTv) (cam. thwd parsons oaUed into 
existence by the client, and given in relation to an intended action (whether 


C & P 596 599 R v Jonet 1 Den 
166 R \ Brojjn 9 Cox 281 iC v Doi 
tter supra Taylor Ev ! 929 

(IJ Per Lord Brougham in Bolton v 
The Corforaiton of Liverpool 1 M & K 
88 94 

(2) II enl^orth \ Lloid 10 Jur N S 
961 

(3) Cleate \ Jones 21 L J Ex 
106 Lloid V IforOn 10 M & W, 481 
482 Taylor Ev S 920 if the client 
sustains any injury from such improper 
disclosure being made an action will he 
against the solicitors Tailor \ Blacklou 
3 Bing N C 235 


(4) Taylor Ev S 920 and eases there 

(5) Viskna I an v New York 
Life Insurance Co 7 Bora L R 709 
(1905) and sec Vmbiea Churn Sen v 
Bengal Spinning Co (1894) 22 C lOo 

( 6 ) Ib 

(7) lYkeelcr \ LeMorchant supra 684 
68S You base no right to see your 
adversary s brief and no right to see the 
materials for his brief Per Janies L 
J in Anderson v Bank of Columbia L 
R 3 Ch D 644 and see remarks of 
Blackburn J in Fenner v S E Ri Co 
L R 7 Q D 767 
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at the request of a solicitor or not, and whether ultimately laid before the soli 
citor or not) is pnvileged, if it has been so called into existence for the purpo^ 
of subnu-ssion to the solicitor, either for the purpose of advice or of enablms 
him to prosecute or defend an action(l) y eg , shorthand notes of interviews held 
between a supenor and subordinate employe of a plaintiff company or between 
the chairman of the same company and an employ^, in order to obtain mforma* 
tion on a subject of expected htipition for submission to the company’s soli 
citors were held to be pnvileged(2) , and so also were reports obtained by a 
party from his subordinates for a similar purpose (3) But letters written by 
one of the defendants’ 8cr\ants to another, for the purpose of obtaining infornia 
tion with a \iew to possible future litigation, with the intention that, m that 
case, they should be laid before a solicitor, are not privileged It is for the 
part} claitnmg the privilege to show that the documents were prepared for the 
use of his solicitor , that they came into existence for the purpose of being com 
mumcated to the «ohcitor with the object of obtaining his advice, or of enabling 
him to prosecute or defend an action, as Cotton, L J , or as Brett, L J , savs 
“ merely for the pu ' • »» r » • for his advice or con* 

sidcration ”(4) If before solicitors for 

the purpose of tahi ollows that, d fortton 

the advice given with reference to such communications must also be privi 
leged,' and it is immaterial that such communications pass from agent to prm 
cipal, or vice lersA before or after they are communicated to the solicitor The 
same rule must appU to the advice of the sohcitor (6) Documeuts which record 
the stcp-5 taken uy the plaintiffs from time to time in prosecuting their claim 
against the defemlaat arc not privileged (7) (b) But information (oral or docu 
mentary) obtained by the client oOieruisc than for auhnimwn to the sohcitor ' 
{eg, reports aud communications made by agents or servants m the ordinary 
course of their dutv) is not privileged even though litigation ho anticipated (8) 
The rule has been thus staled bv Brett, 1/ J ‘ Anv report or communication 
by an agent or servant to his master or principal, which is made for the purpose 
Of assisting him to establish his claim or defence in an existing litigation, M 
privileged and will not be ordered to be produced , but if the report or com* 
munication is made in the ordmarv course of the duty of the agent or servant 
whether before or after the commencement of the litigation, it is not privileged 
and must be produced The tunc at which the conimumcation is made 
IS not the material matter, nor whether it is confidential, nor whether it contains 
facts Or opinions The question is whether it is made in the ordinary course 
of the dutv of the servant or agent, or for the instruction of the master or 
principal as to ’ — » ’ * • >* gj According!} 

an answer to t laims had been 

made and askii or made to the 


(1) Tl, Sonlliuorl It lairhail Hair 

Con fony \ Quick L R 3 Q B D 315 
followed in Ditro Dot$ v Seerttary of 
Slate lie 655 (1885) 1 1 mI aoni 

s Nfi }ork Life Inturance C« 7 Bob 
1 R TO (1905) 

(2) Soulhuark^ Quid supra 

(3) London & Tilbury Py Co ' Atrfr 
'’8 Sot Journ 688 JJastam \ Halt 3 T 
L R 776 

(4) tiifro Doss \ Secretary of Slate 
supra SoulSwart \ Quick supra rrr also 
Cooke V t^orlh Met Tran Ca 6 T h. 
R 22 It esliugl ouse 1 W R Co 48 T 
L R 46’ 


.ark \ Quick supra 
i Shnsl aiikor Cofilii 


(а) bo III I 

(б) Kin ' 

■ 11890) 

(7) Ib 

(8) lloal/ey » \ori/i LouJoi Py Co 
L R 4 C I’ 603 n ollace v Jefferson 
2 n 4S3 (1878), see also Cooke v Nona 
Met Tra n Co 6 T L R 22 

(9) 11 oolley \ \ I Ry Co supra at 

PP 613 614 . r 

(10) Anderson \ Dank of Cel'«'"Pv» 

R 2 Ch D 644 followed m U allacer 
lefferson supra see also London Cai Co 
i Chelsea 6 C R V S ■»! 

V Tone I 0 I* I’’-. 
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ptiacipal to be sabiuitted “ la the event o£ litigation ” to the lattcc’s solicitor, 
have been held not to be privileged (1) 


B — [a) Information (oral or documcntai}) from third persons “which 
has been called into existence by the soliator (or bj his direction, even though 
obtained by the client) for the purposes of hligaUon — e g , information to be 
embodied m proofs of witnesaes(2) > reports made by medical men at the 
request of the solicitors of a Railnay Corapanj, as to the condition of a person 
threatening to sue the Companv for injurj from a collision{3) , and anoninnous 
letters sent to solicitor and cotinscl(-l) with reference to, and for the purpose 
of a trial, are privileged (5) (6) But then, is no privilege in respect of such 
mformation “ not called into existence bj the solicitor, though obtained b} 
him for purposes of litication, eg copies of letters written before action 
by third persons to the cUent(6) , or cvlled into existence by the solicitor 
though not for the purposes of litigation — eg, a report made bv a surveyor 
at the solicitor’s request as to the state of a property upon which the client 
was about to lend money(7) , or as to matters m respect of which litigation 
ivas not at the time contemplated although it afterwards arose ’ (8) {See also 
preceding paragraph ) 


130 No Witness who js not a party to a suit shall be com 
pelled to produce his title-deeds to any property, or any docu- 
ment in Mrtue of wluch he holds any propert\ as pledgee or mort- 
gagee, or any document the production of which might tend to 
criminate him, unless he has agreed m WTiting to produce them 
with the person seeking the production of such deeds oi some 
person through whom he claims 

131 No one shall be compelled to produce documents in 
his possession which any other person would he entitled to 
refus“ to produce if they were in lus possession, unless such list 
mentioned person consents to their production 

Principle — A rule of le 5 ,al pohc) founded in En«h«ib law upon a con- 
sideration of the great inconvenience and mischief to indmduah wl ich might 
and would result to them from compelling them to dHcIo«e their titles by the 
production of their title deeds (9) The object of the privilege as to not pro 
duemg title deeds is that the title may not be disclo-sed and examined (10) The 
ethics of the rule has been said to be questionable Nevertheless in England 
the law s failure to protect titles adequately by registration and the inevitable 
risks which were thereby created for even hona fide titles furnished a sufficient 
explanation if not a justification But under a svstem of comj ulsorj pubhc 
registration there is m such a pnvulcgc neither necessitv nor utihtr Those 


(1) Cooke V North Jl/cf Tram Co 
supri U gl ouse \ ht R Co 48 L 
T 462 B pro Doss v Sccrelarv of State 
11 C 65S (1885) 

(2) Dmbal \ Fra to 41 I C 71 

(3) n ooltci \ \ L h\ Co supra 

Fretn \ L C & D R Co '•ExD 
437 an 1 see Wheeler \ LeMorehant 
supra Proctor \ S otles 55 L J Q B 
527 Busiros \ ll title 1 Q B D 423 
MeCortiuotfale \ Boll 1 C P D 471 

(4) Re Hollosiai 12 P D 167 but 
anonymous letters sent by stranger to el ent 
are not privileged (i?> ) when a solicitor 


IS employed on behall of his client the 
information wh ch he gets in reference to 
the 1 1 gallon in which h s client is con 
cenied is protected it> 

(5) Phipson E\ 5th Ed 196 

(6) Chad ck v Bowman 16 Q B D 
561 « 

(7) IVI eder v Leflore! a l supra 

(8) Jfestnglo jf V V R Co 4$ L 
T 462 Phipson Ev 5th Ed 195 196 

(9 1 Starve E\ 111 see Best E\ ! 
I’S s c also Taylor Ev ! 1464 

(ID) PI tips V Prett 3 E & B 441 per 
Erie J 


Production 
of title- 
Ideeds of 
jvvitness not 
b party 


Production 

[of docu 

ment vvtileh 

[another 

person 

having 

possession 

could 

refuse to 

produce 
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and they are few, who do not register voluntarily, take the risk of loss, and 
their situation does not justify special protection Those who do register have 
no need of protection, for their title in general stands or falls by what is pub- 
licly recorded, not by wbat they privately possess (1) As to section 131, ste 
Commentary , and as to cnmmatmg documents, see Commentary and section 
132, fo^t 

8 3 (" Documsni") s IBS (Prodwtion of Documtnts) 

8 \ZQ {Oroaa exammaUon of persona called s 165, PboV 2 {Power of Judge to compel 

to produce document ) production of document ) 

•Vet XIX of 1853, s 26 , •V.ct X of 1855, 9 10 , Act XVIIIof 1891, s 6 (Banker’s Books) , 
Steph Dig ArU 118 119 , Starkie, Ev , 111 , Beat, Er .§ 128 , Iloscoe, N P Ev, 18th Ed. 
156 — 159 , Taylor, Er , §§ 458, 918, 919, 1464 , Bray’s Djscovery, 313, 203 — 206 , Uoodroffe 
and Ameer All, Civ Pr Code, 0 XI, r 6, p 757 , 2nd Ed , p 783, r 14, p 767, 2nd Ed, 
p 793,Hageman, op eil , §§ 117, 118 , igmore, Er , § 2211 

COMMENTARY. 

Production enacted by these sections, m so far as thej’ relate to witnesses 

of privl- iiot parties, and the class of persons contemplated by section 131, is in general 
leged docu- accordance with that of the English law on the same subject (2) The first section 
rnents applies only in the case of a witness who is not a party to the suit m which 

he IS called But where discovery is sought under the movisions of the Cml 
Procodute Code, a witness, if a party, cannot be compelled to produce docu- 
ments wtuch he swears relate solely to his own title or case, and do not in any 
way tend to prove or support the title or case of his adversary But the pro- 
duction of other relevant and material documents will ordinarily he compelled (3) 
The privilege lu the case of a party is not confined to title-deeds “ The word 
‘ title ' produces confusion, because in many ca^es it is not a question of title 
at all, and the proposition ought to be that a plaintiff is not entitled to see any 
document that does not tend to make out his case ”(4) The oath of the witness 
IS conclusive as to the nature of the document (6) Quasre whether a party can 
on an application for discover} be compelled to answer mterrogatones, or to 
produce documents of a criminatiog character In England (where, however 
the rule relating to cnmmating evidence is different from that under this Act) 
he would not be so comj;>elled (0) No protection is given by this Act against 
such answer or production, which (section 1) does not apply to affidavits, and 

f 

be dealt with as if the party interrogated were in the witness bov, and that all 
questions will be allowed which the party interrogated would he hound to 
answer if he were a witness (7) If this be so, the defendant would be bound to 
-inswer. On the other hand, it is one of the inveterate principles of English 


(1) Wigmore Ev 9 2211 In the 

United States there is no such privilege. 
(2> Taylor Ev II 458 9\Z, Pickering 

V Noics, IB & C , 263 , Adams ▼ Uoyd, 
3 H & N , 3S1 , IVhUaker v Jgod 2 
Taunt 115 . and text books cited ante 

(3) Moms V Edwards, D R IS^PP 
Cas 309, affirming Morns v Eduards, 
23 Q B D 287, see Belton v Corpora 
lion of Liierpoot, 1 M & 11, fi* 

(4) Per Kindersley, V C, m Jenkins 

V Bushby, 35 L J . Ch . 400 . sec Bemeke 

V Graham, 7 Q B D, 400, Morns v 
Eduards. 23 Q B D, 287. 


(5) Worrif v Eduards, supra 

(6) Cf Woodroffe & Amir Ali s Civ 
Pr Code 2nd Ed. O XI r 6 p 783 
r 16 p 795, Hill v Campbell. L R. 10 
C P 222 Alherley v Ifarvey 2 0 B 
D 524 Fisher v Oteen 8 Ch D, 615. 
IPebb V Easle. 5 Ex D, 108. Bray on 
Disco%ery 313 As to discovery in crimi 
nal cases, see Mohamed Jaekerieh v 
Ahmed Mahomed 15 C, 109 (1887) 

(7) See remarks of Alderson B in 
Osburn v London Dock Co, 10 Fx, 608 
702. Lyell ^ Kennedy 8 App Cat, 234 
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law, tliat a party cannot be compelled to discover that which, if answered, 
would tend to subject him to pimi3hment(l), and this is so though there is not the 
famtest prospect of any criminal proceedings beit^ taken against him (2) It is 
therefore an open question whether a party interrogated, who is apparently 
without the statutory protection given to a witness, should or should not be 
protected bj the application of the general principles above mentioned Where 
a witness is not compelled to jiroduce a deed, he cannot he compelled to answer 
questions as to its contents, otherwise the protection would be perfectly illusory 
(v post )(3) In a ease to which section 130 applies, it is entireh optional for the 
witness to produce his title deeds and to raise any objection whatever (4) Sec- 
tion 131 extends to the agent the same protection which section 130 or any other 
section of this or anj other Act, provides for the principal , and so where a 
prmcipal would be entitled to refuse production of a document it cannot be 
compelled from his solicitor, trustee, or mortgagee (’>) But in so far as the 
’ _ ' ’ ‘ ‘ * id examined, it has 

e purpose of xdenti 
It has also been 

held that, unless it appears that the title of “ , • ^ - 

will m some ivay be affected b) its piodiictic • " • 

would appear from the terms of section 131 ' ' 

plated by that section cannot be compellt ' i ^ i ■ I 

possession, the} will ) et if thc^ so choose, be permitted to do so and therefore 
for example, though a legal adviser holdiog a document confidentially for his 
client, mar justiiy his refusal to produce it under this section, and is forbidden 
(by section 12G) to state the contents of any document with which he has become 
acquainted in the couisc, and for the purpose, of lus professional employments 
he will yet be permitted to produce the docuiucnt itself, if it happen to be in his 
possession and ne chooses to do so (8) The fact that the production of document 
will expose the person producing it to a ettd action affords no ground for protec- 
tion (9) A witness not a party need not produce a criminating document, but 
he must answer any crtnunatiog question, save, it is submitted, any question as 
to the contents of any such cnminating document, as, by the provisions of 
section 130 he is not bound to produce (10) As to a witness who is a partv, 
V anii, In all cases notwithstanding anv objection there may be, the document 
itself must be brought to Court when the Judge will decide as to the % alidity 
of the objection (11) \s tn the liabilitv of a witness for damages m case of 
failure to gisc esndeiict. or to produce a document see Acts XIX of 1853 (12) 
and X of 185 j (13) A mtness called on his ^ubpana duces tecum who objects to 
the production of documents lias no right to have the question of his liability 


(1) Per Bowen L J in Rcdftrn v 
Redfern P D 1891 p 14 

(2) Odgers on Libel 580 

(3) Davies v l( alers 9 M W 608 
612 Feiv V Cappi 13 Beav 457 and 
this notwithstanding s 132 post But see 
BaijHath Kedia v Raghunath Prasad 41 
C 6 (1914) (a party can interrogate on 
{acts directly in issue and thus on details 
of a hundi) distinguishing ,4/, Kader Syed 
Hossain Alt v Uobind Dass 17 C 840 
(1890) 

(4) R \ Moss 16 A 88 100 (1893) 

(5) Burji/1 V Tanner 16 Q B D 1 
Steph Dig Art 119 Taylor Ev 9S 458 
918 

(6) Phelps V Preu 3 E 8. B 430 
see also Volant \ Soyer 13 C B, 23l 


(7) Taylor Ev S 459 Lee v Merest 
39 L J Ece S3 Doc \ Langdon 12 Q 

B 711 

(8) Field Ey 6th Ed 423 Tavlor 
Ev SI 4S8 919 Roscoe N P Ev 156 
Hebberd v Knight 2 Ex R 11 as to 
the giving of secondary evidence la the 
case of non production see note to s 61 

(9) Doc V Dale 3 Q B 609 Taylor 
Ev SS 460 1464 

(10) S 132 post Davies \ IValers 
supra. 

(11) S 162 post 

(12) S 26 (in force in Bengal N \V 
P and Oudb) 

(13) S 10 (in force in the Presidencies 
of Madras and Bombay) 
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to produce arcued by his counsel retained for that purpose (I) A vntness 

cannot >'<—-** ^ , t. ^ , , , 

of anv 1 

producti 

in such 

practica 

should be permitted him So though a solicitor, ha^^ng a hen on a deed, may 
not be bound to produce it at the instance of the client against whom the ben 
exists, ) et if the client is bound to produce it for the benefit of a third verson, as 
eg , under a siibiicena duces tecum, so too la the sobcitor (4) A banker is not 
compellable to produce his books in legal proceedings to which the bank is not 
a parts (5) But in England it has been rccentlj held that the fact that a banker 
has received a document upon the tern« that it shall not be delivered up except 
with the consent of the depositor is no answer to a suhpccna duces tecum (G) 

132. A ^\ltueslS shall not be excused from answering any 
question as to an) matter relevant to the matter in issue in any 
suit or in auv ci\nl orcnminal proceeding, upon the ^ound tint 
the answers to such question will cnminate, or may tend directly 
or indirecth to cnmioate such witness, or that it ^v]U expose, or 
tend durectly or indirectly to expose, such witness to a penalty 
or forfeiture of any kind; 

ProMded that no such answer, which a witness shall berom- 
pcllod to gi\e, shall subject him to any arrest or p^o^eclltlon, or 
be pro\ed against him in any criminal proceeding, except a 
prosecution for gmng false c\idencc by sucli answer (7) 

Principle — The general rule » otherwise in England, ^bere (mth certain 
erccptions) a intne^s need not answer anr question the tendency of which is 
to expose the witnc«, or the wife or husband of the witnc«, to any criminal 
charge, penalty or forfcitiircfS' , the mixim being “ ^Yemo tenetur snpsum 


IVltness not 
excused 
from an- 
swering on 
ground that 
answer will 
criminate 


Pro\1so 


( 1 ) Ro-iciiBc V Cgremont 2 M 5; 
Rob 38S tee also Lee v Merest 39 L 
J Fee 53 56 

(2) Ihinler v Leathley 10 D & C 885 
Ley V Dartre 1 F’c 801 Taylor Ev, 
\ 45S and cases there cited 

(1) This IS su^sested m Drassinttan v 
Drassin^ton 1 Sim & St 455 and acted 
upon in Ketnf> v King 2 M & Rob 437, 
see a1<o Mrpe v Liddell 24 L J Ch, 
693 Re Cameron J etc Co 25 Deav 4, 
Taylor F> 5 458 Dray » Discoserr 203 
—206 Wigwore Ev p 3001 

But It seems to be opposed to Huiler 
V Leathley supra in which a broker who 
had a lien on a policy for premiums ad 
vanced was compelled to produce it in an 
action aeainst the underwriter by the 
assured who had crested the lien fStepfa 
Die An 118 see also TonVer v FatHer, 
29 \V R (Cnx ) 801 See LotkrfI ▼ 
Corey 10 Jur N S 144 where a soliaior 
was party to the action and Indian Con 
tract Act (IX of 1872) if 171 221 

As to riRht of mortcsRce to withhold pro- 
duetinn of mortgage-deeds or title de^s. 


see ilrofiie \ Jelha Dutigarsi, 5 Bom H. 
C R O C J 152 

(4) Cordery s Law relating to Soli 
eitors 3rd Ed 36S Lush s Practice 3td 
Ed 335 336, as to lien in msolv^. 
administration and in winding up proceed 
mgs see Brays Discovery 205 

(5) Act XVIII of 1891 8 5 

f6) R \ Dflje (1903), 2 K. B 333 
(Div Ct ) 

(7) See Hessain Batsh v R ^ ^ 

107 (1880) as also sec R v Durant 23 
n 213 220 (1898) m which the accused 
called as witnesses persons charged with 
him and awaiting a sepirate fnal for the 
same olfenee 

(8) See R \ Copal Dost 3 M 2*7— 
282 (1831) Best Ev JS 126— 129. Tay 
lor Ev 15 1450— 1468 Bray on Dis 
coiery 311—349 Roscoe N P Cv.. 18«i 
Ed 167—169 Phipson Ev,. Sth Ed lv5 
202 Powell Ev 9lh Ed 221—2.8. 
Steph Dig. Art 120 v Doyes 1 “ 
ft 't 330 Fe parte Reynatdi I- R- ♦ 
Ch D 298 (oith of ihe w tness not con 
elusive claim must be bout fJe'l 
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prorfere ”{1) The priMlege is based on the principle of encouraging all persons 
0 come fonrard vath CMdence, bj protecting them, as far as jiossible, from 
njurs' or needless annoyance in consequence of so doing (2) This pnvilege 
n-as repealed in India b} section 32, A.ct IT of 1855, which is reproduced in the 
present section Tlie state of the law, while the pnailegc existed, tended m 
some cases to bnng about a failure of justice, for the allowance of the excuse 
shen the matter to which the question related was in the knowledge solely of 
the witness, deprn ed the Court of the information which was essential to its 
amnng at a ncht decision In order to a\oid this inconvenience, and to 
obtain cMdcnce which a svitness refused to give, the witness was depnved of the 
pntilege of claiming excuse , but, while subjecting him to compulsion the 
Legislature, in order to remoae au\ inducement to falsehood declared that 
evidence so obtained should not be used against him, except for the purpose 
in the Vet declared (3) The necessity under which the pnvileged witness for- 
merly lay of explaining how the answer might criminate him amounted in some 
cases to a aartual denial of the jirinlege This necessity for an enqiurv as to 
how the answer to a particular question might enmmate is now avoided The 
rule enacted bv this section thus secures the benefit of the witness s answer to 
the cause of justice, and the benefit of the rule, that no one shall be compelled 
to cnminate himself, to the witness (claiming his privilege) when a criminal 
proceeding is instituted against him (4} 

t. 180 (CriniiBnfinj ZJoeumcnti ) m 148 — 149 {Cnmi lating QauUoi\a 

trM-ixiTniWtUon ) 

St^ph Dig . Art 120 Taylor Fr H50— HCS Best Et 12&—120 Bray on 

DjBcorery 311—340 Ro«coe P Er 18lh Ed l(i7— ICO Powell Ev OtliEd 
221 — 223 Cr Pr Code «s 161 — 175 Stewart lUpaljes l/»w of Witnesses ^§261 — 2C9 
Whartrn $§ 533 — j 40 Higemms Pnnlegel Communicntions 23(^271 


COMMENTARY. 


This section gives the Judge no option to disallow a question as to matter Shall 
Teles ant to the matter m issue Section 148 gives him an option to compel 
or excuse an answer to a question as to a matter which is material to the suit 
only 60 far as it affects the credit of the witness (5) As to mterrogatones, set 
notes to g 130 ante 

This section does not in terms deal with all enmmatory questions which 
may be addressed to a witness, but only with questions as to matters, relevant niatter In 
to the matter m issue Irrelevant questions should not be allowed, and it issue 
may be implied from the fimitation m this section, that a witness shoufd be 
excused from answering questions tending to cnminate as to matters which 
are irrelevant (6) On the vetv language of the section the witness can alwavs 
claim to be excused on the ground of the irrelevancy of the question (7) 

Though the question does not so expressly provide, it follows, d fortion Criminate 
tint a person is not excused from answering any question only because the 


(1) For a cnticism of this rule ae 
Bentham Rationale Ek IX Part IV Ch 
3. Stephens History of the Criminal 
Law I 342 441. S3S 542 565 , Wig 
more Ev S 2251 and at p 3101 where 
he deals with the subject of judicial cant 
towards crime and with what a wit has 
called " justice tampered with mercy ' 

(2) Best Ev, ? 126 a compromise has 
however been adopted in several modem 
statutes by compelling the disclosure but 
udemnifying the witness from its results 

W, LE 


see Pbipson £t 5th Ed 198 

(3) Per Tomer C J in R v Gof<it 
Dau supra 279 280 

(4) Jb per M Ayjar J at pp 286 
287 So a CO accused in separate case can 
bo called as defence witness under the 
protection of this section Raja Ram t 
Cmp 24 Cr L J 633 f1923) 

(5) R T Copof Dost 3 M 271 280. 

(6> Ib 278 per Turner C J 

(7) Ib 283 per Innes J 
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answer may establish or tend to establish, that ho owes a debt or is otherinse 
liable to a civil amt, cither at the instance of the Crown or of another person (I) 
Shall be The section makes a distinction between those cases, m which a witness 
to'gi'\\ toluntartly answers a question, and those m which he is compelled to ansiver 
and gives him a protection in the latter of these cases only Protection is 
afforded only to answers which a witness has objected to give, or which he has 
asked to be excused from giving, and which then he has been compelled to 
give, and not to answer given voliintanly “ As these words stand they pte 
suppose an objection by the witness, which has been overruled by the Judge 
and a constraint put upon the witness to answer the particular question ” If, 
therefore, the witness wishes to prevent his statement from being thereafter 
■!-. i — I 3i_ compelled 

0 ground for 
use of m a 
the witness 

himself(3), or the Counsel or pleader representing him (4) Qiieerc, however 
whether the Judge ought not (though ho is not hound) to advise the witness of 
his right (6) Recently however, it has been held, that although a voluntary 
statement made by a witness may stand on a different footing an answer 
given bv a witness in a cnmmal case on oath to a question put to him either 
by the (Jourt or by counsel on cither side, especially when the question is on 
a point which is relei ant to the case, is within the protection afforded bv this 
section, whether or not the witness has objected to the question asked him (C) 
More recently still it has been held that the question whether a witness is 
compelled ” to answer is m each case a question of fact (7) In the 
undermentioned case it was held bv the Allahabad High Court that 
if a witness while giving evidence makes a statement which amounts to 
defamation he may be prosecuted under section 199 of the Penal Code, sad 
It lies on him to show that the statement falls withm one or other of the 
exceptions to that section or that he is protected by the proviso to tbu 
occtioQ (8) It has been held that a prisoners thumb impression which had 
been taken out of Court and without objection bv him was admissible against 
him in a later trial for giving false csudcncc (9) This decision was based on the 


(1) See 46 Geo III Cap 47 Steph 
Dig Art 120 and note as to the meaning 
of tendency to criminate see Lamb v 
Munster 10 Q B D ill 114 

(2) R V Go^al Doss supra (1831) 

/■er curiam Kernaa and Ayyar JJ dts 
sent R \ Ganu Sobna 12 D 440 

(1883) per curia n Birdwood J dis 
sent R > Samtappa IS M per eurtam 
(1891), Mohrr Sheikh v R 21 C 392 
(1893) per cunam R ^ Moss 16 A 
88 100 (1893) Haider Ah V Ahrn Mia 
2 C L J lOS (1903) sc 9 C \V \ 
911 32 C "S6 Sodaruddin Sorkar \ R 
31 C "15 (1904) at pp "20 721 As 
to the Ian under section 32 Act II of 
1855 see R % Jai iran BLR Sup 

Vot 521 524 526 530 (1866) Joseph 

Perry \ Official Assignee 47 C 254 
hallu s Siiat 40 A 271 (1918), Canga 
Sahai \ r mperor, 42 A^ 257 (19'’0) 

(3) Thomas \ hrsrton IMAM 
4Sn R ^ Adey 1 M A Rub 94, Boyle 
\ thsenan 10 Cx R 647 

(4) R > Pramatha "Salh Bos* (1910) 
37 C 878 


(5) See Fuher v RoiaUs 12 C C 

762 Paxton \ Douglas 16 Ves 242 A 
G V Radoig 10 Ex 88 v Copal 
Doss supra 286 $ 148 post especially 

refers to iixarning by Judge As to tbe 
power of the Judge to quest on the witness 
see R V Han 10 B 185 

(1883) 

(6) Enp \ CUlur Smgh 43 A 92 
(1921) 

(7) Et p \ Banarst 46 A 254 f C 
25 Cr I. J 477 (1923) 

(8) R V Congo Prasad (1907) 29 A 
p 686 (Knox and Aitcman JJ but 
Richards J dissent ) held that no prose 
cut on for defamation could lie aga n** 
a witness for conflict of decis on on th s 
point see ^Torf Smgh \ R 40 C 433 
(1913) Venkata Reddi in re F D 

M 216 (1913) Salih Chandra Chak'O 
sartli \ Ra n Dojal De 48 C 383 Dm 
sloi Fdalu s Jehangir Couasii 47 B I* 
and post I ximinat on of )Vitnf»se’ 

(9) Timeo Mia v R (1911) 39 C 
349 
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grounds tbvt tbe tat-ing of tie tbnialJ impression was not equivalent to the 
asking and answering of a question and that it had been done without objection 
and not in the coarse of a trial In another later case where a party to a suit 
had made questions 

objected tc was held 

that this tion in a 

subsequent ^ ated that 

overrmmg an objection will not necessarily amount to corapellmg a witness to 
answer 


Persons examined by Police officers investigating cases under the provi Persons 
sions of sections 161, 175 Criminal Procedure Code, are not bound to answer by^poUce. 
criminating questions put by such officers (2) As to criminating documents offleers 
see section 130 nnte and as to the penalties for refusing to give evidence and 
for perjurj and the protection afforded to witnesses lo respect of what they 
may sav whilst under exammation see Introduction to Chapter X 

133. An accomplice shall be a competent ivitness against 
an accused person , and a con\nction is not illegal merelv because 
it proceeds upon the uncorroborated testimonj of an accomplice 

Principle — The testimony of accomplice* who ore usuallv interested* 
and nearly alwavs infamous witnesses, is admitted from necessity, it being 
often impossible uuthout having recourse to such eaidence to bring the pnn 
cipal offenders to justice (3) Bat the practice is to regard the statements ot such 
persons as tainted because, from the position occupied by them their state 
rnents are not entitled to the same weight as the evidence of an independent 
witness (4) Accomplice evidence is held imtrustworthy for three reasons 
(a) because an accomplice is likely to swear falsely in order to shift the guilt from 
himself (hi because an accomplice as a participator m crime and consequently 
an immoral person is likely to disregard the sanction of an oath , and (c) because 
1 1 t ■' r in the expectation of an 

1 ' I those with whom ho acted 

I • • • the prosecution (5) There 

fore as a general rule confirmation of the evidence of an accomplice is required 
(v post) yet as it is allowed that he is a competent witness the jionsequence 
18 inevitable that if credit is given to his evidence it requires no confirmation 
from another witness (6) 


ss 114 Illvst (i) {Presu nption as atxompl ce evidence ) 

Taylor Er lj| 9(57 — 971 B st Et $§170 171 Fosters Crown Law 352 , Roscoe, 

Cr Et 13th Ed 103—113 Crim nil Procedure Code ss 337 — 339 (Tender of Pardon to 

accompl ce) s 297 (Charge to Ste wt Rapalje s Law of jury) Witnesses §§ 226 228 , 

Burr Jones Ev §§786—783 Wharton s Cnmiaal Er §§ 439 — ttS Wigmore Er , § 2056 


(1) 7? V Pro nat! a Noth Bose (1910) 
37 C 878 distingu shing Thon as r 
tfewton (supra) and R v Adey 1 Moo 
and Rob 94 

(2) Cr Pr Code ss 161 17S 

(3) Taylor Ev § 967 

(4) R V Bepm Biswas 10 C 970 
975 (1884) 

(5) Per Scott T m i? V ^^agal Latl 
14 B 115 119 (1889) s c remarks of 
Peacock C J in E v Elahi Bur post 


and Ka nala Prasad v 5tfo; Prasad 24 C 
339 324 343 (1901) 

(6) R V Joics 2 Camp 11! R v 
Elaht Bui BLR Sup Vol F B 459 
462 (1866) See Wigmore Ev I 2056 
Emperor v Anant Run ar Banerji 32 C 
L J 204 As to whether absence of 
corroboration is fata! see ABa ud Dtn v 
Emperor 20 Cr L J 561 52 I C 49 

and see 49 1 C 607 Pangang v Emperor 
19 Cr L J 47 sc 42 1 C 1002 
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plloes 


COMMENTARY. 

An nccompUcc IS otic coticcmed with atiotlicr ot others in the coniim'siou ol 
a cnme(l) The term “accomplices” mas inrluilc nil parlicipe* crimim»(2) 
An ncpomplice is a person who is a guiltv nssocinto m crime or who sti'stnm'’ 
such a relation to tlie criminal act that he can he jomth indicted inth the 
defendant (principal) (3) Bat it is not c\erj pirticipntion in a inmt \\1 ich 
mal P'l a parti an accomplice in it, so as to require lii« tistimon) to ho confirmed : 
much depends on the nature of the offence ami the ivtent of the compliciti of 
the witness m it (4) It isgoncnll) unsafe to couxiet a person on tlio eaidemeof 
accomplices unless corroborated in material particulars But m consulerin!; 
whether this pencral maxim does or does not appli to a jiartienlar case, it is 
to ho rememhered that all persons coming technaally within the categor) of 
accomplices ciiinot he treated ns on preciicl} the same footing, tlie nature of 
the oficnee and the circumstances under which tlie accomplices make their 
statements must nhrajs ho considered No general rule on the subject cm ho 
laid down (o) M’liere a witness admits that he was cognisant of the crime as 
to which lie testifies, and took no means to prcMnt or disclose it, his eMd<.ncc 
must he considered ns no hetter than that of nn accomplice (6) V person who 
ofTcrs a bribe to a public ofliccr is an accomplice in the offencu of taking an 
illegal gratification (7) Persons mcrcls present when monej w gii en to a Inhe- 
taker are not accomplices but the case is dilTircnt if tlics liase co-operated 
m the pairaent of the bribe, or taken some part Jii the nccotiations for its 
pa^ ment In the latter case the> cannot bo regarded ns independent witnessts 
and their cMdoncc is tainted (8) Where certain persons accompanied another 
who was entrusted wntli and earned the mone\ intended to be gi\cn as a bnbe 
to the head constable, la the knowledge that it wms to bo so paid and m onhr 
to witness and assist in such paiment tlier were held to bo accomplices (9) 
Wliilo it IS usualU unsafe to conaict a public pcnnnt of reccning bribes on the 
uncorroborated CMclcnco of persons who aaa thei haiopnon them the question 
ns to the amount of corrobonlion dc(»ondsoii tin circnmsfimci s of each case (10) 

The mere presence of n person on the occasion of the giMiig of a bribe and 
his omission to promptlr inform the authorities do not constituti him an neroiii 
plice, imUss It can bo shown that ho somehow co operatid m tin j nMiient 
of the liribe or was mstfiinicntal in the negotiations for the jiii incut (II) Theri 


fll AMiarlon Law Lesicen Slh Cd 
11" e r>i "nt i n tl e ctiii e nu«t I r 
r<-il TiJ I I nirrel irparent \\l>arlon 
Cr 1 \ ! A40 “yfe '4 C ^\ N 110 

(21 Jp«lers Crn«n Cw» 141 l^u» in 
riKil si liH It inci I Ifs I oih frincieals in 
Ihf f r«t ind sec nd dfKWs slid ncfes 
'ones If fore ind afief the fset But in 
Ind 1 il «•»« bell Ihit in afff«sor> afler 
Ibf fiet (nn ter ll e taw prior lo II e Penil 
Coilfl «too.| on n sen tlifTermt fnotini; 
from an acconipliee R ' Cfmtierdf aree 
S,f>c 5 " R Cr Sf also 

Stivne « I mat Code "*>/<• In « 11" anl 
«s ISO 116 16" 212 216 

(3) Per s.r «; «:ubrainina Nnar Offr 

C J Rjmatax . CmfiJrn > /? 2* M 
’ri (1903) « e 14 Mad L } 226 

(41 R T CkittirrJhoref Sing S W II 
Cr <■> (1S661 Best r> I 171 R r 
/fj"rrtftv SCAT I'O /? ST /arr»r 
2 Mc«j A 40 R y Pcxrt 1 B & S 
311 322 «ff rr»f • "T’lfxenlary xltuitra 
I on I ill (M « 114 . 


(S) A N Uo//nr 26 11 193 (POI) 

s c 1 lion I R 694 A i Han •‘int 

r n I R 441 4m (i904) 

Ibl 1 \ Choi III Chon tat ncf 24 \\ 

K ir SS il8"Sl «rr Itlai CAa dra \ 
R po^t 

1 ‘ A Chngai /laiara n 14 H 23t 
ivani A \ 1/dcan /«/ t4 B 
(|ss<), p ^ \talha' 26 B 193 (1901) 

. ,».*>. 0^1 oi Clnn, 3 W R 

\ Vi ippj 15 M. 63 


m (iprs 
(isan 

»S> Klaijn, il, 

R Cr 1919 % c 

<9) A’a oni Aanl 
U \ 6-’ (1R95) 

1101 R ^ 1/aAer '’6 B 193 
111 A \ Singh 2‘ t I4I 

(isaai anl in Ithor Rnmar > falf 
Chnntfr :• C 925 (19001 it *»» 
lh»l a person letidme mener in orJ njrj 
etttrse of 1u«ine« |o ps» l * 

I Ttfl was not an aocompt 


Fm^f'Cr 15 P '' 
20 Cr I J 75* 

I ttan Mull ei 2 C 
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13 nothing m the Kw to justify the bioail projKnition that tho evidence of 
witnesses, who admit that they were cognizant of a crime, that they made no 
attempt to prevent it, and that they did not disclose its commission, should only 
be relied on to the same extent as that of accomplices (1) A person who has 
helped the accused to conceal the corpse of a person murdered or has omitted 
to give information of the murder is not on accomplice, although he may be 
guilty of an oSence cither under s 201 or a 202 of tho Indian Penal Code (2) 
“ An nccomphce witness is one who is either being jointly tried for the same 
offence and makes admissions which may be taken as evidence against a co- 
pn'oner and which make the confessing accused pro lure tice a sort of witness, or 
one who has received a conditional pardon on the understanding that he is to tell 


The action of a spj and informer m suggesting and initiating a criminal offence 
IS itself an offence, the act not being excused or justified bv anv exception m 
the Indian Penal Code, or hv the doctrme which distinguishes the spy from the 
accomplice But the act of a detective m supplying marked monev for the 
detection of a crime cannot be treated os that of an accomplice (0) Where an 
mformec was upon lus own statement cognisant of the commission of an offence 
and omitted to disclose it for six days, the Court was not prepared to sav that 
he was an accomplice , hut held that his testimony was not such ns to justify 
a conMction except where it was corroborated (7) “ When the Judges speak 
of the dancer of acting upon the uncorroborated evidence of accomplices, they 
refer to the idenco of accomplices who arc admitted as evidence for the Crown 
in the hope or expectation of a pardon ”(8) And m a case in the Calcutta 
High Court it was held that a person who. either before associating with avrong* 
iJoers or before the perpetration of an offence, makes himself an agent for the 
prosecution with the purpose of disclosing such offence, is a pohee spy or decoy 
and not an accomplice, and that therefore bis evidence (though its a alue would 
depend on Ins character) would not require conoboration (9) In this case 
it wa* also held that a person who associates ivith wrong doers wntli a cnminal 
design and does not help the pro«cculion till after the perpetration of the offence 
IS an accomplice 

This section is the only absolute rule of law as regards the evidence of 
accomplices But there is a rule of guidance which the Court should also regard , 
and it is to be foimd in illustration (h) to section 114 The latter section enacts 


(1> \ Sfiither 2C M 1 I’ 11903) 

(2 7?ainojami Com dot y R 27 ti 
271 (1903) per Sir S Subramania Aiy>3T 
Offg C J and Sir Bhashjam Aiyangar 

J 

(3) Per Glover T in 7? v Ramsodoy 
Chuckerbutti 20 W R Cr 19 (1873) 
as to giving evidence finder pardon mv 
remarks of Peacock C J m R \ Blahi 
Bux at p 468 see R \ Boyes 311 333 
supra R \ OHora 17 C 642 (1890) 

(4) R \ Roiiisodoy C/inctfri>«Hv 

(5) Taylor Ev 5 971 a\h-!r«on Cr 
Ev I 440 Stewart Ripalje op i s S 
228 R V Despard 28 Ho« St Tr 
489 R V Mulhns 3 Cox C C 526 
referred to and followed in /? \ Jave 
charom 19 B 363 (1894), in which the 


distinction between a spv md an accom 
plice IS pointed out Sec also R v ifons 
Pima 16 B 661 R v Slankar Cr R 
91 (Bora) 21 Dec 1888 cited in 19 B. 
supra at p 368 

(6) R V Jaiechara i 19 B 363 
(1894) 

(7> Iskan Chandra ' R 21 C 32S 
(1893) R \ Chaido C/iniirfalmce ’4 W 
R Cr 55 (18 5) 

(8) Per Pcac< ck C J in /? v Elahi 
Bux BLR 9up \ 459 (1896) at 
p 469 

(9) R \ Chalibhu) 6 i/iu (1910) 38 
C 96 and for English rule to same effect, 
see Ardibold s Criminal Pleading 25th 
Fd 441 and R v B cttlcy (1909) 2 Cr 
App Rep 53 R \ Do-ilwg (1848) 3 
Coa C C 526 
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I\ule In the 
Section and 
In section 
114. illus- 
tration (b) 


a rule of presumption, and read with section 4 it indicates that this is not a 
prcaumptioii incapable of rebuttal The right to nise this presumption is 
sanctioned bv the Act , and it would be an error of law to disregard it At hat 
effect IS to be gi\ cn to it must be detenmned by the circumstances of each 
case The evidence of the accomplice requires to be accepted with great caution 
because among other things be is likely to swear falsely m order to shift the 
guilt from himself The corroboration of such evidence when required should 
^ such corroboration m material particulars as would induce a prudent man 
to believe, on consideration of all the circumstances, that the endcnce is true 

so far as it afTccts each person implicated (1) . 

The rule in this section and in section'lH, illustration' (b), are part of one 
subject, and neither section js to be ignored in the exercise of judicial discre 
tion(2), and the) coincide with the rule formerly observed m England(3), and 
hid down in India prior to the passing of this Act (4) “ On the whole, the 
result ’ of these sections “ appears to be that the Legislature has laid it down 
as a maxim or rule of e\idcnce resting on hitman experience that an accomplice 
IS unw Orth} of credit against an accused person i c , so far as lus tc^timoni 
implicates an accused person, unless he is corroborated m material particulars m 
respect to that person , that it is the dut' of the Court which in an} particular 
case has to deal with an accomplice’s testimony to consider whether this maxim 
ojiplies to cxcliide that Ustimon} or not , m other words, to consider whether 
the requisite corroboration is furnished b} other esndence or facts proved in 
the case tliougb *■** - .r « 

notimth'itandinu ' 
to the accomplK 

doing *0 upon grounds other than so to speak, tlic personal corroboration (o) 
The rule that an accomplice must bo corroborated in a inaten'il psrticiilar is 
a mere rule of general and usual practice, the application of wliicli is for the 
discretion of the Judge bj whom the cise is tried Thus the rule lias no applies 
turn in the case of an accomphee who is mcrefs a youthful tool in the hartfi 
of one who stood to him in loco pareniw (G) In a case in the ’\Iadras High Court 
It was said * ’ “ 

this point, 
and that tl 

sumption in section III illustration (b), and mo) consider the caadence of an 
accomplice m the light of all I ’ ’ ’ **• 

nlwaas heating in mind that 
in another m which it was he 

tion (b), fa}a down the ride * 

of an accomjilicc is not illegal where the presumption of untnistworthmc's 

18 rebutted special circumstances (8) It was said m this case that nothing 


(1) K \ .yiinniifli Ari/liiTO and R \ 
haor Ti\ athar 7 Iloni L R 969 

(2) R \ Chasan Dayaritn 14 B 331 
344 (IS90) R V Mehimdltn Sah b 2S 
M 14S 147 (1901) Itbe wction must be 
r«ad with illitst (by to t 114] 

(3) R ^ 7?<ifn(Mam» Pedayocht 1 M 
394 (1878), R y Fam Saron 8 A 30« 
(1806) R y Magan Lai 14 B IIS 
(1889) 

(4) Ste the Full Bench eisc o( R y 
Rlaht Pux (BLR Sop \ol T B 
4S9 May 1866 f c 5 \\ R Ct 80) 
in which the Iiw which x the Kilject of 
these sections was fully discussed 

(5) Per rhear J in /? \ Sadhn Vifi 

dul 21 M R Cr 69 70 (IS"4) S** 


remarks in /Ibdut Ran n v R I AH L. 
J 110 (1904) where the Court was un 
able to recard a witness as an aceomrl «« 
of such an exceptional kind as wourd 
justify the Court m dispensmB with eon 
frtnalOf} eiidence Corroboration is re- 
tjuired unless ibe Court can unhesitat ofiT 
t>elie\e it See 52 I C 49 

(6) Ramasami Cevnden v F . 27 Jf-. 
2*1 (1903) fer Sir S Subranupia Ayr^t 
OffR C J 

(7) R V Nilakania (1911) 35 M- 

247 and R v Tale (1908) 2 K B 6»0 
\teun,er (In re) (1894) 2 Q B, 4lJ 

(8) UutliKliimorartHimi Pdhi V K 35 
M 397 (1912) See 52 I C., 49 
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!n section 111 overrides this section or forbids the Court to act on such uncorro- 
borated evidence when believing it to be true(l), and that while section 114 
raises certain presumptions tlie use of ‘ may ’ instead of ‘ shall ’ indicates that 
the Court is not compelled to raise them but need only consider whether they 
should be raised (2) 

In England there is now an increasing tendency to insist that the evidence 
of an accomplice must be corroborated In Arcbbold’a “ Criminal Pleadms ” 
it IS said that “ it is now full) recognized to be an established practice, virtually 
equivalent to a rule of Law, to require corroboration of the evidence of an 
accomplice br independent evidence on some material particular going to the 
ofience Itself and implicating the accused *’{2) 

This section m unmistiheable terms lajs it down that a conviction is not 
illegal merelv because it proceeds upon the uncorroborated testimonj of an 
accomplice, and to hold that corroboration is necessary is to refuse to give 
effect to this provision (4) And so a jury may, if thej please, act upon the 
evidence of an accomplice, ev en in a capital case, without anv confirmation of his 
statement (5) And tliere may be cases of an exceptional character m which 
the accomplice’s evndence alone convinces a Judge of the facts required to be 
proved, and section 133 would support him, if he acted, on that conviction with- 
out the corroboration usualh insisted on (6) “ Although, as a general rule, it 
would be most unsafe to convict an accused person on the uncorroborated 
evidence of an accomplice, such cvudencc must, like that of any other witness, be 
considered and weighed bj the judge, who, m doing so, should not overlook 
the position in which the accomplice at the time of giving his evidence maj 
stand, and the motives which he may have for stating what is false If the 

0 

a 

guilt of the pnsoncr, it is his dutv to convict ”(7) Before acting on tne pre 
sumption mentioned in section 114, the Court or jurj is required by the section 
and the sequel to the llluslralions to take into consideration certain facts with 
the view to ascertain the probability of the story told (8) It is not wise or 
feasible to construct a fised rule of law for all cases, though constant attempts 
have been and are still made to turn wbat was m its origin and is under the 
Act a cautionary practice into a rule of law (9) 

On the other hand, accomplices are not bke ordinary witnesses in respect Accomplice 
of credibility, but their evidence is tainted and should be carefully scrutinized unwormy 
before being acccptod(lO) and therefore, the presumption that an accomplice credit 
IS unworthy of credit unless corroborated in material particulars, has become 
a rule of practice of almost universal application (IJ) “Neither section 114, 


(1) Ib per Benson C J 

(2) Ib. per Wallis J 

(3) Archbolds Criminal Pleading etc 
2Sth Ed 441 and Taylor on Evidence 
(10th edition) 967 

(4) R V Romaiaim Padaiachi 1 M 

394 (1878> R V Gobardhan 9 A 528 

553 (1887) R v Koa 19 W R Cr 48 

(1873) R ^ Ram Saran 8 A 306 

(1885) R V Megan L.all 1 B 115 

(1889) R \ Oiogon Zlajoraiti 14 B 
331 (1890) 

(5) R \ Codai Raout 5 W R Cr 

11 (1866) R ' Eamajflmt Pjdajacfti 
supra R \ OHara 17 C 642 665 

(1890) R V AfoJiiina Chundra 16 B 
L Arp >08 111 (1871) R V Rxihee 


ram. 18 W R Cr 4S (1872) 

(6) Per Scott, J m v Magon Loll 
14 B 115 119 (1889) R T Eamajami 
Padayacht supra. 

(7) R V Gobardhan 9 A 528 554 

per Edge C J 

(8) R V Ramasamx Padayaehi supra 
as to the character of an accomplice see 
sequel to Illust (6) s 114 and remarks 
of Peacock C j in /? v Elahi Dux 
468 

(9) See Wigmore Ev S 2050 

(10) Rajant Kanta v Ason ilullick 2 
C \V N 672 (189S) 

(111 R \ Megan Lai supra Best Ev 
S 171 it IS not a rule of law but of prac 
tice only R \ Amtr Khan 9 B L R, 
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Charge to 
Jury 


illustration (fc), nor this section are to be ignored in the exercise of judicial du* 
crttion The illustrntinn (6) is liowexer, the rule and ^vlien it is departed f"oin 
the Court should show, or it should appear that the circiinnstanccs justify tbc 
exceptional treatment nf the case It is not enough for a Court to state the rule 
pro formti and raerel) as a reason to evade it , tlic Courts must act up to it *^0 
long established a rule of prictice as that whlcii makes it prudent, as a general 
rule, to rcfjuire corroboration of accomplices, cannot without great danger to 
society be ignored Mmph because section IS"! declares that a conMction is not 
illegal merel} because it proceeds upon the uncorroborated tcstimonr of an 
accomplici ' (1) The general result therefore is that in almost all cast* tie 
presumption mentioned in section 114, illustration (h) should be raised and 
corroboration in material particulars required The bare existence of a 
principle is nck-nowled^td in order to meet the reqmrcmi nts of verj exceptional 
cases but from the aer) fact of the exceptional character of these cases this 
principle is in practice constantK disapprosed of and frequentl) Molated (2) 
Recent cases leaae the law where it was viz, that the evidence of an 
ntcorapbec lfbelle\c(l is m Ian auCBcicnt but that m practice the Courts will 
generaih insist on corroboration of it m material particulars (3) There is no 
rule of law or pnetjce that the J-elf incnmmatmg jiortion of the esidcnci of an 
accomplice is um\orth\ of belief unless corroborated The rrcdiliiliti of a 
witness who sa\s that he and another joincl in coramittmg an offence stinds 
per se so far as 1 is self accusation is coucerncil on tlic s imc footing as that of a 
witness who sn\s that ho alone committed on offenct though in tlie latter 
instance tliero would ho a narrow basis for cross examination to test liis own 
self accusation If a witness is an accomplice he is an accomplice and must 
own to being an accom[iIicc if he tells the triitli It is therefore mercU arguing 
in a circle to aai that the self incriminating statement of an accomphee requires 
corroboration becaast he is an accomplice \V’)iat must first bi decided is 
whether the witnes-> m qiastion is in truth an accompheo or is merely posing 
as an accomplice When it is once established that he is an accomplice then 
the next practical question arises who ate the other accomplices and it is at 
that 8taj,c when liis evidence implicating others has to be weighed that there 
comes into application the maxim that it is unsafe to con\ ict upon the evidence 
< f an accomplice unless he is corroborated m material particulars both as 
to the circumstances of the offence and the identiti of the persons whom he 
implicates (4) 

The oviilcnce of accomp!ic(8 should not hi left to the jure \nthout «iich 
directions and obseraations from the Judivt, ns the circumstances of the cose 
may require, pointing out to them the danger of trusting to such e\ iilcnce when 


36 57 (1871) r \ Sliihbs 25 L J M 
C 16 but It II a practice nhich desmci 
all the rc'crcnce of the law R v rarhr 
8 C & P 10“ Lord Abmecr In 
the matter of Jegendra Relf> y Sa"K« 
Caro 2 C ^\ N 55 (1897) Kcmala 
Prasad v S la Prasad 28 C 339 183 

( 1101 ) 

(f) Pfrjarlnt / in A’ % OtffO" 
Dayaram M D 331 344 (1890) are aUo 
R \ Imam 3 Itfiin H C R 57 

‘9 C C (1867) R \ Mohan 22 W 

R Cr 38 (1874) [whether evidence of 
ippro'cr ilotie uncorroborated w»* sufli 
cient to justify the Court on callmg Upon 
ihe pruener for hii defence] R ▼ Lsseh 
mrr Pfrshad 19 \\ Cr 43 (1873) 

(2) Ser Remarks in Rci«coe Cr Cs 
13lh Fd- 109 110. 


(J) Ja alJ\ a /: /- 51 C 160 (1923) 

« C 25 Cr L J 1000 Manna La! ▼ 
Imp 25 Cr L ; 49 (1923) Mating Uj 
V Emp Ibid 381 Darya v Pmt' n> “ 
5‘’0 A/hj/is Inp Ibid 9‘9 Rauroma: 
% Pi t Ibid 1057 Mahani Raram 's 
Cnp 3 1 144 (J9’2) Lata \ Ptnp 23 
Cr I J 158 (1921) Rtsan v PmP 

Ibil JPJ (I92i) Fatta v Pmp Ibd, 
476 (1920) \aron v Pmp IbiJ SIS 
(1921) Ahmad \ Pmp Ibid. 597 (1922) 
rohinrfa > Pmp Ibi 1 673 (1920) Teti 
\ Pnp Ibid 734 (1922) MadanCunsr 
Pmp 4 P L. T 381 • c, 24 Cr U )- 

23 Ho ara s £« /> 25 Cr 1 J- 13‘ 
(I9'»4} 

(4) R V Han nan! 6 Rom. I- R- 443 
450 (1904) prr A»fon J 
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it IS not corroborated bi other evidence (1) The onussion to do so is an error 
in la'n'(2) in the snminiuq up bi the Judge and 1 “ on appeal(3) a ground for 
setting aside the con\iction when the Appellate Court thinks that the prisoner 
has been prejudiced bj such omission and that there has been a failure of 
justice (1) '\\here a Judge charged the jurj that the\ were not to convict 
upon the e^ idence of G if s xtisfied that he was an accomplice and uncorroborated 
hut coupled the direction mth a strong expression of opinion that G was not an 
accomplice held tliat tins constituted a misdirection in fact though not in 
form calculated senoush to prejudice the prisoners case (5) Where the only 
endence of the pa\ ment of a bill to the accused ap vrt from hear8a\ statements 
which iiere not admisMble{fi) consisted of the imcotroborated evidence of an 
accomplice which was further in itself improbiblc and to some extent incon 
Mstent mth the sttri of the other accompbccs the High Court set aside the 
con% iction (7) It has been held that the conviction of an accused on the uncor 
roborated testimouv of an accomplice is perfecth legal , and that a direction 
to the jurv that it would he their duti to toniict the accused if they believed 
the accomplice and ga\ e credit to Ins evidence is a perfectly legal direction , 


when it is b ised on a con ideration of the endence vet where the Lower Courts 
has e not considered the evident e from the point of \"iew that the witnesses were 
accomplices and wlere hearsay evidence lias been improperly admitted m 
important points the Court wall go into the facts of the case (9) And it has 
been liehl by the Cnlcutta High Court that on Apjellate Court is bound to find 
whether witnesses alleged to be accomplices were accomplices and to weigh 
their endence accordingly (10) 


in R \ Blah B B L R S r 
459 tlS66) R \ Bdilianit nnsih 3 
B I. R F B 2 note (1868) R v Karoo 
6 R Cr 44 (1866) R > Mohina 
Ctoidra 6 B L R App 108 (1871) 
R ^ KadahJan 8 \V R Cr 19 (1867) 
R Cam 6 Botn H C C C 57 (1869) 
R ^ Sadi, Uinrful 11 W R Cr 69 
(1874) R ^ 0 flora 1 C 642 665 

(1890) R \ Ron Sarai 8 F 306 
(1886) R ^ An tgo 12 M 196 

(1888) see cases cited ante pass m R 
V 'ifagan Loll 14 B IIS 119 (1889) 
R \ Elahi B r supra 479 R v Gan 
gappa Kardeppa 38 B 156 (1914) 

(2) R \ Elaht Bux supra R v Aru 

muga n supra R v Matiab Jan supra 
R V Kfatab Shetkl 6 \V R Cr 17 
(1866) Jee cases cited ante passim See 
per contra R ^ Chaga i Dayaram 14 B 
331 33j (1890) R V Gan, 6 Bom H 
C R C C 5 (1B68) R v Stnbbs 25 
L J 31 C 16 s c Dear C C 55 

Ph II ps Ev 95 See also i 297 Cr Pr 

Code (charge to jury) 

(3) Cf 8 418 Cr Pr Code but see 

R V Ckagan Dajaram supra 336 and ss 
435 — 439 Cr Pr Code (revis onal pow 
ers) as to proceed ngs under the Letters 
Patent see R ^ O Hara 17 C 642 

(1890) R \ Nouro], Dadah! a\ 9 Bom 
H C 358 (1872) R \ HarrxboU Chvn 
der 1 C 207 (1876) R v Pilontbar 


/ a •> B 61 (1876) R \ Shb CJ , der 
IOC 1079 (1884> R\ PrJton ce D nj / 0 
10 Bom H C 75 89 (1875) 

(4) R s Elah, B ,x supra ef also 
Cr Pr Cede s 537 and see R v Tate 
C C \ (1908) '’KB 680 anl R \ 
Beauelo ,p (1909) 25 Times L R 330 

(5) R \ OHara 17 C 642 (1890) 

(6) It was held in the case cited that a 
statement by a Mtness that he heard A 
«ay in the absence of the accused that 
he had paid a sum of money to the accused 
as a I r I e was hearsay and not adm ssible 

(7) Rajonx Kant v Asan Mull c* 2 C 

W N 672 (1895) In R V Lakshtnayya 
Pa daran 22 491 (1899) that accom 

pices statement was only not corro- 
borated but was d stinctly contradicted by 
tie mdeuCe in the case 

(8) Ron Counden v R 14 3fad 

L J 226 (1903) sc 27 M 271 per 

Bhashya Aiyangar J see 2/ It k imaro 
mamt Ptlla* ^ R 35 M 397 (1912) (it 
was sad by Benson C J that the ques 
t on whether ev dence amounts to corro 
boration is for the jury and is for the 
Judge if he sits without one) 

(9) Ramosami Counden v R 14 Mad 

L J 2^6 (1903) sc ■’7 M 271 per 

Boddam J 

( 10 ) Ama> 01 Sardar \ ftagendra Bisv/Os 

(1910) 38 C 307 
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The corroboration must be on a point material to the issue , the testimony 
of the approver ought to be corroborated in some material circumstance, such 
ciTcumstanco connecting and idetihfytng the pn^oner mth the offence (I) ‘ There 
IS a great difference between coiffirmation of an accomplice as to the cinum 
stances of the felonv and those which apply to the individuals charged The 
former only show that the accomplice teat present at the eommtsswn of the offence, 
but the others show that the prisoner teas connected with it This distinction 
ought alwa}s to be attended to The confirmation which I always advise 
juries to require, is a confirmation of the accomplice m some fact which goes 
to fiv the guilt on the particular'person charged ’(2) The “corroboration 
ought to consist of some circumstance that affects the identity of the person 
accused A man who has been guilty of a crime himself will alwaj's be able 
to relate the facts of the case, and if the confirmation be only on the truth of 
that history, without identifpng the persons that is no corroboration at all (3) 
It 13 an established rule of practice that as a general rule the accomplice must 
be corroborated by independent evidence as to the identity of e\ ery person whom 
he impeaches (4) The accomplice must m most cases be corroborated as to all 
of the persons affected by lus evidence If he is corroborated m his endence a? 
to one prisoner, there will still he need of corroboration of his testimony with 
respect to the other prisoners (5) But “ it is sufficient, if the emdence is con 
firmatorv of some of the leading circumstances of the story of the approver as 
against the particular prisoner, so that the Court may be able to presume that 
he has told the truth as to the rest The tme rule on the subject of the conobo 


ground for believing that he also speaks truth m other parts as to which there 
may be no confirmation ”(6) When coitoboialion is required it is not necessary 
that an accomplice should be corroborated in every material particular, because 


by an accomplice, must there be corroborative evidence but which is more 
important still, as to the corpus delicti there must be some fnmd facie evidence 
pointing the same way, to make the evidence of on accomplice satisfactory ’ (8) 


(1) R V ATa (laS /an 8 W R. Cr 
19 20 28 25 26 (1867) followed m R 

V Defm Bisuas 10 C 970 973 (1884) 

R V Bur BLR Sup VoJ F 

B 459 (May 1866) a c 5 W R Cr 
80 R V Bo kiinUia Nath 3 R L R F 
B 2 lote (1868) R v Chnlterdhoree 
S 5 W R 59 (1866) R Mohesh 
Btsuat 10 B L R 455 note (1873) R 

V Imdad Khan 8 A 120 135 (1885) 
R V Sadhu Hfundiil 12 W R Cr 69 
(1874) R \ Dnarka 5 W R Cr 18 
(1866) R > / la 1 3 Bora H C S7 C 
C (1867) R V Oflara 17 C 642 
(1890) R V Sagal Sanba 21 C 642 
657 (1893) Afhraf Ah v Emperor 42 
C 25 (1915) 7n R V Mohtudd u Sahtb 
25 M 143 (1901) the evidence of the 
approver was held to be sufficiently corro 
berated Stewart Rapalje of> cil 5 227 
IVIiarlon Cr Lv SS 441 — 442 

(2) R V » dkes 7 C & P 272 fer 
Alderson B cited m R v Elaht B»x 
466 supra R v Mohiuddm Sah\b 25 
M 143 147 (1901) 


(3) R V Farter 8 C 5. P 106 cited 
m R V tlalx B <x 465 stifra Roscoe 
Cr Ev 13ih Ed 110 and see R v 
Stubbs 25 L J M C 16 per Cresswell 
J — You may take it for granted that 
the accomplice was at the committal of the 
offence and may be corroborated as to the 
facts but that his no tendency to show 
that the parties accused were there See 
also R V Ram Saran 9 A 306 310 


(1885) 

(4) R V Kruhnab/at 10 B 319 
(IR86) R \ Budhii Ronkii 1 B 
(1876) R V ^fBlapobn 11 Bom H C. 
R 196 (1874) R V Ran Saran 8 A 
306 (1685) and case* c ted ante 

(5) Abdul Kartm v R^ 1 All L J 
no (J904) 

(6) R V Kaia Chand 11 W R Cr 
21 (1869) per Nbrman J 

(7) R \ Gallaoher 15 Cox C C 291 
R V Barnard 1 C & P 83 R v Bayes 
1 B i S 311 320 

(8) R V Chalur Fursho/am I B 476 
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Tlie corroboration when required must be independent of the accomplice or of 
a CO confessing prisoner (1) The evidence of one accomplice does not corroborate 
the endence of 'mother (2) The evidence of two or more accomplices requires 
confirmation equallj with the testimonv of one (3) There may be circumstances 
such as where preMous concert bj tl e infornicrs is highly improbable m which 
the agreement in tl eir stones together with corroboration which is afforded by 
the circumstance that their stories cannot have been arranged between them 
beforehand must be taken into account (4) It has been held that previous 
statements made by the accomplice himself though consistent with the evidence 
given by him at tl e trial are insuflScient corroboration for his statement 
whether made at the trial or before the tnal and in whatever shape it comes 
before the Court is still only the statement of an accomplice and does not at 
all improve in value bv repetition (6) But in a case in the Aladras High Court 
it was held that such previous statements legalK amount to corroboration 
though the weight attached to them must vary (6) Nor can the confession 
of one of the prisoner® be used to corroborate the evidence of an accomplice 
acaimt the others because such a confession cannot be put on a higher footing 
than the evidence of an accomplice and is moreover not given on oath or 
subject to 1 
the peril it 
to lps«en 
tainted evi 

the accomplice is confirmed as to some only and not as to others the Court 
ought as a general rule (and in tnal by jury the latter ought to be advi ed) 
to acquit tho«e against whom there is no corroboration (8) Tie retracted 
confession of an accused may be sufficient corroboration of the approver e story 
as against himself but not again«t a co accused (d) 

The extent of corroboration will depend much upon the nature of the enme 
and the degree of moral guilt attached to its commission and if the offence be 
one of a puielv legal character or if it imply no great moral delinquency tbs 
parties concerned though in the eye of the law criminal will not be cons deted 


(1) Abd I Kanm v ^ 1 All L J 110 
a«041 Sei R V Ba’erAl Ga 42 C 

89 (1915) 

(2) R V Malappa 6 n 11 Bora H C 
R 196 198 (1874) but tee second llus- 
trat on appended to llu t (&) s 1J4 re 
marks tbereon n R Sadi M nd I 

J W R 69 1 (38 4) and remarks 

of Peacock C J n R ElaJ But- 
468 spa and sec R \ Cl a$an Dayara 
14 B 331 339 340 (1890) R v Ch I 
terdharee S ng 5 W ^ tiO (1866) 

(3) R V Duarka 5 W R. Cr (1866) 
R V Noakes S C 8e P 3-^6 R v 
Ran Scan 8 A 306 (1885) R v Elali 
Bux supra 468 but see preced ng note 

(4) R V Ntngappa 2 Bora L R. 610 
(1900) 

(5) R V llalapa bn Kapana 11 Bom 
H C 196 (1874) R V Bep B STvas 
10 C 971 (1884) and see note to s 157 
pest Th s V ew was rejected by the 
major ty of the Court in S v lakanta 
(1911) 35 M 247 

(6) Ml ihukumarasamt Pilla v R 3S 
M 397 (1912) (they m ght for nstance 
be raportant if it \\as alleged that the 


w mess had been recently nfluenced — per 
Benson C J and see R v Akba Badoo 
34 B 599 (1910) prev ous statements 
adm $s ble to corroborate statements at 
tr a1 

(7) R V Malapa h n 11 Bom H C 
R 196 (1874) R 'T Bep n B sitas IOC 
970 (1884) R V Ba 109 Cloudhry 2S VV 
R Cr 43 (1876) R v Krshnablat 10 
B 319 (1886) R v Jaffer Ah 19 W 
R Cr 57 (1873) R v Budht Nanhu 
1 B 475 (1876) R v Vdhan B nd 19 
W R Cr 68 (1873) R v Mohai Lall 

4 A 46 (1881) R v S'odh i Mund I 21 
W R Cr 69 (1874) R v Ram Saran 

5 A 306 (1885) 

(8) R V Wells M & M 326 R v 

Jlforrtj 7 C & P 270 and see R v 
Stubbs sapra remarks of Jerv s C. J 
Roscoe Cr Ev 12th Ed 115 116 R 

\ Ran Saran 8 A 306 312 (1885) R 
\ In a 3 Bora H C 57 (1867) R v 
ElaJ I Bus- 467 s pra followmg R v 
Stubbs supra 

(9) Pall a V Emperor 20 Cr L J 18S 
s c 49 I C. 604 
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such accomplices as to render necessary anv confirmation of their evidence (1) 
The application of the rule M for the discretion of the Judge b\ whom the ca^ 
IS tried and in the application of the rule much depends on the nature of the 
offence, and the extent of the complicity of the witness in it (2) Ordinarilv 
speaking the evndence of an accomplice should be corroborated in material 
particulars At the same time the amount of crimmalitj is a matter for con 
sideration , when a person is only an accomplice b) implication or in a secon 
dary sense, bis evidence does not require the same amount of corroboration as 
that of the person who is an actual participator with the principal offender 
In dealing with, the question what amount of corroboration is required m the 
case of tc^timonv given bj an accomplice the Courts iau*t exercise careful 
discrimination and look at the surrounding circumstances in order to arrive at 
a conclusion whether the facts deposed to b> the person alleged to be an accom 
plicc are borne out by these circumstances or whether the circumstances are 
of such a nature that the evidence purporting to be given b\ the alleged 
accomplice should he supported m essential and material particulars h) evidence 
aliunde as to the facts deposed to bv that accomplice (3) 

134. particular nmiibei of Tvitnesses sliall in iin cise 
be required for the proof of aii} fact 

Principle — This section deals with the question of tin, quantitv of 
legitimate cvndence required for judicial decision Cases nr w and then though 
seldom occur in which injustice is done b> giving credence to the storv of a 
•iingle witness On the other hand, however as the reqmnng a plurahtj of 
witnesses clearlv imposes an obstacle to the administration of justice specially 
where the act to be proved is of a casual nature , above all where being m 
violation of law as much clandestiMty as possible would be observ ed —it ou^ht 
not to bo requited without strong and just reason (4) 
a 1S3 (iccomptce.) sa 68 — 71 {Altult u le I ut) 

8 8 ( /’/■«/ ) a 8 ( Fact ) 

Wliarton Ei | 414 A Cr Er ^SSGclse^ Best Ev 6J2 Tiylor E» • 

IJOo’ — 903 Iful iQ Penal C»Je Ch \I (F«bo E^deace) Ch M i6 (Offences Bgnin*t 
the State All Ingnua to treison ) Stirkie Ev S’T Cr Pr Cole Ch WWI (Mmi te* 
nance) ‘stei irt Rainljcs L.w of Witnesses § 22«> 

COMMENTARY 


of *50011011 2s of the rtjiealcd Act II of 1855 which was mote directh and m 
terms in tccord with the present English law on the subject than the present 
section was as follows — Except in cases of treason the direct evidence of 
one witnc^" who is entitled to full credit shall be sufficient for proof of anv 
fact in anj such Court or before anj such person But this provision shall 
not affect an) rule or practice of anv Court that requires corroborativ e evadence 
in support of the testimony of an accomplice (v ante, section 133) or of a single 
witness m the case of perjury The effect of the present section is that in 
any case the testimony of a single witness (if bebeved bj the Court or jury) is 
sufficient for the proof of antf /act Thus a conviction upon the statement 
of a complainant alone is lawftil (5) The cvndence of one witness if beheved 


(1) R a 1 B A S 311 320 

322 Tailor Tn I 968 and cases there 
cited see lorst supplementarj illostration 
to illust (b) s 114 

(2) R V Boyes supra 

(3) Kamala Prasad \ Silal Prasad 28 
C 339 (1901) sc 5 C W N 517 

(4) Best Ea H 597 598 as to the 
Tuents an I dements oi the urns nillus 


rule see ib $ 598 and Eenerally 51 5®^ 
— 6-»2 65—70 fasstn see Aulu ti ^fuxda 
\ ShcKtani Prasad 2’ W R Cr 12 
(1874) Tailor Ea 55 952— 966 ‘^tafloe 
Fa S’? see also remarks of S r l-a* 
reoce Peel in R a Hedger post Wharton 
Fa 5 414 

(5) Kutum JUundul a B! en-ani Prasad 
22 V\ R Cr at p 32 (1874) 
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IS sufficient accortlinp to the Jaw of this counti} to establisli anj fact to which 
the witness speaks directly (1) A Magistrate is full^ justified m l)elie\ing one 
witness in preference to three others, if he secs reason to do so, and it is not 
legallr nece'^ry tliat he should detail his reasons (2) The Act contains no 
proM^ion corresponding to the Enghsh rule requinns: corroboration m breach 
of promise of iTiarriage(3) and affiliation cases(4), or in claims on the estates 
of deceased per:on«(5), or in prosecution for perjun (0) In regard to the giving 
of false eiidence it was held by the Full Bench of the Calcutta High Court 
(following the English rule) under section 28 of Act II of 1855, that a person 
cannot be conneted of pumg false evidence upon the uncorroborated evideuce 
’ i terms require corro- 

Judge unfettered to 
jet it IS conceued 

that the Courts will in coming to sudt a determination, follow as a general rule, 
but with such modifications as the law may here rcqu!re(9) the practice in 
England, where it is not thought safe in such cases to accept the tcstiniuiij 
of a single witness without some corrohoralton (10) “The rule ’ (nccessitj of 
more than oath against oath on an indictment for per]ur\ ) cannot be defended 


(1) Roja Protenno \ Romonee Dauee 
10 W R 236 (1858) 

(2) Cobind Suam ' ^farain Rcoot 24 
W R Cr 18 (18*S) tondtra tlur tette 
non n imeranlur icc Best E\ * 596 

(3) 33aed33^le 68 » 2 K'tedtmonn 
liolfole ’ 0 B 534 

(4) 8 1 9 Vie c 10 s 6 3J & 36 
Vic c 9S s 4 Taylor Ev 9 964 Cote 

Manning Q B D 611 Laurence v 
Jngmire 20 L T Rep N S 391 ef Cr 
Pr Code Ch XXXVI (of the maintenance 
of wnes and children) the evidence of 
the mother must be corroborated m some 
material particulars 

(5) Finch V Finch 23 Ch D 267 
Lttet) s Smith 15 Ch D 655 In re 
Gamcit 31 Ch D 1 Hill \ It ihon L 
R 8 Ch 888 In re Hodgson 31 Ch D 
183 Vaiasseur v Vatassenr 27 Time^ 
L R ■’50 Steph Diff Art 121 A Tay 
lor r> 5 965 Williams on TTecutors 
10th Ed 1409 1410 the rule has been 
acted upon in India ll ebb \ Small lood 
Cal High Ct Suit \o 810 of 1896 heard 
4 i 7 Feb 1898 

(6) 7? V Ellioit (1908) C C C Sess 
Pa p 837 Taylor E^ 95 959 — 
963 twn witnesses are also re'iuired in 
English law m certain treasons tb 15 
95’’ — 958 corroboration is also requ red 
in certain cases tinder the Crirmnal Law 
Amendment Act 1885 a 4 and the Pre 

entifm of Cruelty to Childrens Act 1889 
s 8 ^cc Stewart Rapalje s op eil 5 
’■’5 Wharton Cr Fv I 386 ef seg 
( 7? V Lalcl a d TLOurali BLR 

Sup Vol r B 417 (Feb 1866) s c 5 
W R Cr 23 See also R v Bah! oree 
Choubey 5 W R Cr 98 (1866) R v 
Ross 6 Mad H C 342 (1871) [kind or 
amount of confirmatory proof required) 

(8) The Law of England as to the 
necessity of call nij ii least two witnesses 


to support an assignment of perjury is not 
law in India per Dutheit I m 7? v 
Chulel 7 A 44 50 (1884) but in Eog 
land though corroboration is required it 
IS not precisely accurate to say that the 
corroborative circumstances must be tanta 
mount to another witness Taylor Ev 5 
959 

(9) Thus the law m India as to con 

tradictory statements is not the same as 
m England Taylor Ev 5 962 Field Ev 
6th Ed 432 433 It has been held by 
two Full Benches of the Calcutta High 
Court that swhere no evidence for the 
prosecution is offered corroborative of 
either statement and the giving utention 
ally of false evidence is charged on two 
contradictory depositions made the one 
before the comm tting Magistrates and the 
other before the Sessions Judge a finding 
in the altermtive is sufficient to maintain 
a convict on 7? v Za iron B L R F 
r S'*! (1866) s c 6 W R Cr 65 
7? V Mat omed Hoo a}ooii 13 B L R 
F B 324 (1874) sc ’’I W R Cr 
72 Habtbullah \ 7? 20 C 937 (18343 

Sathtt SbetU v 7? 10 C 405 (1884) 

followed by the Madras High Court in 
R V Pa/any Chetti 4 Mad If C R 51 
(1868) /? V Ross $ "Mad H C R 342 

(18713 and Allahabad High Court in R 
V Ghalet 7 A 44 (1884) [overrulmg R 
\ Nia^ 47 5 A 17 (18321] 7? v Mata- 
badal 15 A 392 (1893) and see 7? v 
KIcti *2 A 115 (18993 Bombay High 
Court see 7? v Rainjt Sajabarao 10 B 
124 (I88S3 R V Bharna 11 B 702 

(1886) 7? V Mugapa bin 18 B 377 

CI893) See also Fields Ev 6th Ed 
43‘’ — 434 

(10) \ Field Ev 6th Ed, 434 Whitley 

Stokes 92 7? V Bat Cangadhar 6 Bom 
L R 324 1904 [perjury! s c. 28 B 

479 



926 


QDAXrm OF EV1DE^CE 


[s. 134. 


as a rule founded IQ all ca^^es oa reason, for it eas\ to couceue cases, where the 
credit due to one person is so far beyond that which is due to another, a* to 
!e'i%e no ground for reasonable doubt in acting on the testimony of a 'single 
witness though directly in conflict with that of another But thouf»h the rule 
.1 ’ - which it rests, is of great 

Mhere direct testimony 

, rpenence or by the pro 

bahilit) suppbed by the cin;uD22>taaces of the case, the consideration of the 
number of ivitnesses becomes motst material ( 2 ) And where the witnesses and 
the parties are at issue on a vital pomt (such as the defendant s signature to an 
asreenicnt of which specific performance is sought) the safe principle is to 
consider what story fits in mth the admitted circiim tances and the resultmg 
prolnl ilitio« ( 3 ) 


(1) Per Sir Lawrence Peel C J in his in \ Hedger supra at page 114 see 

charge to the jury in v Hedger (1853) also Field Ei 6th Ed 430 

see remarks m Best Ev 55 60 j 606 (3) Daw s Maung Shut Co (19111 

(’) Starkte E\ tied and adopted 38 1 A IS* 



CHAPTER X 


Of the Evami'^ation of "Witnesses 

As the last Chapter dealt with the competency and coinpellahlity of witnesses, 
the present deals with the eraimnalion in ^urt of such witnesses as are rendered 
by the provisions of the last Chapter competent and compellable to gi\c evidence. 

This Chapter consists of a reduction to express propositions of r^cs as to the 
exammation of witnesses which are well established and understood in English 
law, the only profusion which requires special notice being that contained m 
section 1C5, giving to the Judge power to put questions or to order the produc- 
tion of documents (1) The sections of this Chapter assume that the witness is 
alreadv before the Court Process to compel attendance of witnesses or produc- 
tion of documents is proinded by the Procedure Code A short note is, however, 
here given with reference to this process and other hindred matters relating to 
witnesses 

The duty of citizens to appear and testify to such facts witbm their know Attendance 
ledge as mat he neccs<ar} to the due adnumstration of justice is one which has of tvltness 
been recognised and enforced by the common law from an early period (2) ITie 
right to compel the attendance of witnesses was an incident to the ]UTi8dxction clocuments 
of the Common Law Court, and Statutes hate extended the power to other 
officers, such as arbitrators Every Court having power definitely to hear and 
determine any suit, has, by the Common Law, inherent power to call for all 
adequate proofs of the facts in controversy and to that end to summon and 
compel the attendance of witnesses before it (3) By an early English Statute 
witnesses were entitled to their “ reasonable costs and charges ”(4) The wilful 
neglect to attend or to testifv after proper and reasonable service of the sub 
pceiia(5) and, in civil cases after pa>mcnt or tender of the witness’s fee(6) or 
waiver of pa\inent(7), is a contempt ot Court (S) When it is necessary not 
oulv to secure the oral testimony of the witness, but also the production of 
documents in his possession, the subpeena contains m addition to the ordinary 

' ” ’ h docu 

ibpcena 
s must 


(1) Previous to c'camination the wit 
resses should be affirmed or sworn see 
the Indian Oaths Act 

(2) ^mrj \ Long East 484 Burr 
Jones 5 797 the process by which attend 
ance is enforced is the subfana ad lejfi 
ficandum commonly called a mbpirna which 
commands the witness to appear at the 
trial and give his testimony Fhi] &. 
Arnold Ev ii 424 c( seq Tavlor Ev 
I 1232 et seq 

(3) Greenl F\ 5 309 

(4) 5 Ehr Ch 9 

(5) See ScheUs \ tlihon 10 M & M 
IS. H,U V Dell 7 DeG M & G 397 


(6) Brocas v Lloyd 33 Beav 129, 
I^euton V Horlaud J M & C 936 Bet 
Bey V McLeoJ 3 Bing N C 40j 

(7) Goff V Mills 2 Dowl & L 23 

(8) Phil &. Arn Ev ii 432 

(9) 2 Phil & Am Ev 423 3 B1 

Comm 382 Amet v Long 9 East 483 
In the High Court following the English 
practice a tubpana duces tecum is only 
i<sucd when the person in possession of 
the documents is not a party to the suit 
When the writings are in possession of 
the adverse jartv or his attorne) notice 
to produce is given Sec 2 Phil i Am, 
Fv 42S 
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obey like other iuhpceiias. He lias no more right to deteiiume whethei the 
documents shall be produced than ubether he shall appear as a \ntness. It 
IS his duty to attend and to bring with him the documents according to the 
exigency of the wnt It is for the Court to determine whether the documents 
are admissible, or whether they should be produced and exhibited (1) A wit- 
ness clearly cannot be compelled to produce documents by the svbpcena unless 


public officers they are provable by certified copies When the documents are 
produced m obedience to the subp<Bna, the person calling the witness is under 
no obligation to have the witness sworn (3) From a very earh per'od the 
common law recognised the privileges of parties and witnesses in judicial pro- 
ceedings to go the place of trial, to remaiu so long as necessary, and to return 
home free from arrest on civil process ; this bemg an immumty considered to be 
a necessity in the administration of justice (4) 

All the matters abovementioned are m this country provided for by the 
Civd and Criminal Procedure Codes aud the Penal Code, j iz , procedure for 
summoning and compelling the attendance of witne8ses(5) ; the production of 
documents and other thmgsffi) ; the expenses of witncssc3(7) , the freedom 
of complamants and witnesses in criminal cases from police restraint(8) ; recog- 
nizance for the attendance of complainants and witnesses m criminal proceed- 
ings(9) , exemption from attendance m person bv reason of non-residence withm 


(1) S 162 post, 2 Phil & Am, Ev 
425, Burr Jones Ev, S 801. and cases 
there cited, Doe v Kelly, 4 Dowl 273 
R V Russell, 7 Dowl 69$ , R v Diron 
3 Burr, 1687 Amet v Lone supra The 
subpatie or notice should describe the 
papers to be produced with certainty and 
clearness Civ Pr Code, s 163 

f2) Amey v Long, 1 Camp, 17, Corsen 
V Duhovs 1 Holt, 239. J? v Daye (1908) 
2KB 333 

(3) Perry v Gibson 1 \ &. C 48, 

Summers v Mosley 2 Crompt & M, 4W 

(4) Civ Pr Code s 13S, Woodroffe 
and Amir Ah, 2nd Ed,p 490, Burr Jones, 
E^ SI 805, 806, Bacon Abr tit Privi- 
leges, 4, 17, 55 , ifeekms v Smith, I H 
Black 636 , the privilege extends to cases 
where the attendance is voluntary IVal- 
pole \ Aleraiider 3 Doug, 45, ^rding v 
Flo-icr, 8 T R, 534 , Spence \ Stuart 3 
Fast, 89 , Ex parte Djic 1 Ves & B , 316 
A person who Molatcs the privilege is 
guilt} of contempt. Cole v Hanktus, 
Andrews 275, Strange 1094, Childerson 
\ Barrett 11 East, 439 The immonity 
extends until the witness can xefum home. 
Strong v Dickenson 1 M AW, 488, 
,5c/£>} \ Hills, 8 Bing 166. Put v 
Coombes, 5 B A Ad, 107St Liffhtfoot v 
Cameron, 2 W. Black 1113, Rickets v 
Gurney, 7 Price, 669, Sidgter v Birch, 9 
Ves Jr, 69 

(5) Ci\ Pr Code O XVI Woodroffe 
ard Arair Mi 2nd Ed pp 825 836, ss 
31, 32, p 204; O V, 2nd Ed. pp 637- 


660 Cr Pr Code, ss 68 — 74 (summons) ; 
75 — 86 (warrants of arrest) . 87—89 (pro 
clamation and attachment) , 90 — 93 (other 
rules regarding processes) , 338 (summons 
on juror or assessor ) , 485 fintpnsonoeot 
or committal of person refusing to answer* 
or produce document) , 208 (production 
of further evidence m cases triable bv 
Court of Session or High Court) , 316 
(summons to witnesses for defence when 
accused is comnaitied) , 219 (power to 
summon supplementary witnesses) , 33 

(recall of witness) 244 (issue of process 
m summons cases) , 254, 256, 2S7 (war- 
rant cases) , 540 (power to summon material 
witness or examine person present) Penal 
Code, ss 174. 175 As to the attendance of 
witness before Coroners, see Act IV of 
1871, and the Bengal and Bombay 
Councils Acts III (B C ) of 1866, XHI 
(Bom C ) of 1866 

(6) Civ Pr Code O XVI, Woodroffe 

and Amir Ah, 2nd Ed pp 825 836 See 
as to discovery, admission, inspection pro- 
duction, impounding and return of docu- 
ments, Civil Pr Code, O XI, 2nd Ed , PP 
777 800 . Cnminal Pr Code, ss 94 95 
(summons to produce document or other 
th ng) , 96—99 (search-warrants) ; 485 

(consequences of refusal to produce) 
Sec s 162, post 

(7) Civ Pr Code, O XVI, rr 2—4. 
op cit , Woodroffe’s 2nd Ed , pp 826-829 , 
Criminal Pr Code ss 244 257 

(8) Cr Pr Code a 171 

(9) Cr Pr Code, ss 217. 170 
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certain Jmiits(I) , or of the witness hetnga ptrnfamrf^iii lady or person of rank(2) 
the exemption of witnesses from arrest under cml process (3) Non attendance 
may further render a witness liable to a civil action for damages (4) Witnesses 
cannot be sued in a CimI Court for damages, nor prosecuted in a Criminal Court 
(except for perjury) m respect of e\idence gi\en bj them in a judicial proceed 
ing (5) 

There is a conflict of decisions ns to nhethcr witnesses are absolutely pnvi- 
leged as to anj'thing tlle^ may saj as witnesses having reference to the enquiry 
on which thc% are called as witnesses (6) The ground of absolute protection is 
said to be this, “ that it concerns the public and the administration of justice 
that witnesses giving their eaidence on oath m a Court of Justice should not 
' 1 »• I’ .1 r /I 1 *i * for damages, but that 

falsely, should be an 

^ ^ ^ quires that witnesses 

shall not be haraj^sed by the Lar of suits for damages, it roust be conceded that 
it IS equally undesirable that the\ should be liable to be prosecuted (8) The 
Madras and Bombay High Courts adopt this view , but the trend of the decisions 
in the Calcutta and /Vllababad High Courts is against it In the case cited a 
Full Bench of the Madras High Court held that the law of defamation is not 
exhaustivelj laid down m section 499 of the Indian Penal Code, and that the 
English doctrine of absolute prmlege though not expressly recognized m that 
section IS applicable m India (9) But m another later cast., tht Calcutta 
Hish Court has held that section 499 of the Penal Code is exhaustive and that 
a statement which does not fall within its exceptions is not pnvilegcd (10) In 
this case it was said that the Enilisb Common Law doctrine of absolute privilege 
does not obtain m the ^Io(u«sil and that a Hefamatorv statement made in 

(1) Civ Pr Code 0 XVI r 19 2nd 
Ed p 834 

(2) /^ s$ 131—133 WoodroSe and 

Aioir All 2nd Ed pp 48S 490 There is 
no similar exemption from auendance 
before the Criminal Courts but a purda 
Koihirt lady may claim to be examined sit 
tmg in a palanquin Rookta I anu v 
Robem l D L R S N S (18S8) 
bfitrut Banco v Mahomed Sa^em 18 W 
R- 23 (1872) or on commission In re 

Huroo Soondary 4 C 20 (1878) la re 

Debt IS C 775 (1888) or to 

have special arrangements made for an 
examination in private In re Basant Sihi 
1'^ A 69 (1889) [a witne s may be 
examined at some place other than the 
Court house Hem Coomaree v 24 C 
55 (189") A purdanashin comploitau 

must personallj attend m Court such 
arrangements being made as are necessary 
to secure her privacy In re Fartd «n- 
« «a 5 A 92 (1882) see •Ibhaicshnan 
Debt V Ktsitori Mohan Banerjee 4’ C 
19 (1915) 

(3) Civ Pr Code s 135 op ctl 2nd 
Ed p 490 see Taylor Ev 9$ 1330— 

1341 there is no protection given against 
erirmnal process 

(4) Under the provis on of a 26 Act 
\I\ o( 1853 which IS m force in the 
Bengal Presidency or of s 10 of Act X 
of 1855 which is in force in the Madras 
and Bombay Presidene e see Roy Dhun- 
put ^ Prem Bibee 24 U R ~2 (1875) 

'V, Lr 


(5) Buhomth Riikbit V Ram Phone, 
11 \\ R 42 (1869) Gunesh Dutt v 
Mugnee'am Chotidhry 11 B L R 32S 
(J872) Bhikumber Singh v Beeharam 
Sircar U C 264 (1888) Chidambara v 
TAmimeiti 10 M 87 (1886) Menjaya 

V SeslaShetti 11 M 477 (1888) Pattan 
Smgh V Mahtp Singh 10 A 42S (188S) 

R V Babaji 17 B 127 (1892) R \ 
Bolknshna 17 B 57 (1893), Templeton 

V tonne 25 B 230 (1900) 

(6) Sean an v Netherchft L R 2 C 
P D S3, BhtkuPiber Smgh v Beeharam 
Sircar ante 

(7) Ganesk Dutt v Mugneeram Chou, 
dhry snpra 

(8) R y Balkrtshna 17 B 573 579 
(1893) 

(9) Venkata Reddy (In re) F B 36 
M 216(1911) see ^/ra;o Afoid I (In re) 
30 M 222 (1907) Pad aipermi I Cl ettiar 

V Dasi Thangan 31 M 400 (1908) 
Adapalav Rabata M W N ISS (1910) 
Hathfi Afuletlnar v Lalbhai Ravidat 14 
B 97 (1890) Nagarji (In re) 19 B 
310 (1895) 

(10) Kar, Singh v A 40 C 433 
(1912) see Cotap fan v Bliolanalh 38 
C 880 (1911) Angada Ram v \ema» 
Chand 23 C 867 (1896) Kal, \ath Gupta 

V Cobinda Chandra S C W V 293 
(1900) Haidar Ah v Abrii Ifia 32 C 
"56 (1903) R \ Canga Prasad 29 A 
683 (1907) Isri Prasad v tniroa Singh 
22 A 234 (1900) 
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bad fftith by a is punisbablc. Adefamatory statement on oath or other- 


party making it (3) In England jt bfls been recently held that the report of 
the Ofiicial Receiver dealing with a company m liquidation, is absolutely pnvi 
Jegod(4) and that “ the real doctrine of absolute privilege is that in the public 
interest it la not desirable to enquire whether tbo words or acts of certain 
persona are malicious or not The privilege is to bo everapt from all inquirj 
as to malice ’ (6) 

Assuimng that the witnesses are in attendance before the Court, certam 
other p^o^nslons are laid down for their exa ' • t ^ 

of the suit or trial In civil proceedings the 

anil in open Court (6) This general rule is ^ , ,, ' 

relate (a) to evidence given on commission (7) , (6) evidence guen b^ direction 
of the Court on affidavit(8}, (c) exammation before trial of witnesses about 
to leave the jurisdiction (9) Evidence recorded in a previous proceeding 
between the same parties is made admissible in a subsequent proceeding b} 
the consent of both parties (10) 

In criminal proceedings, except as othe^^vlse expre^lj provided, evidence 
must be taken in the presence of the accused, or v'hen his personal attendence 
11 dispensed intbfll) in presence of his pleader (12) This general rule is 
qualified bj the provisions relating (a) to the cvimmntion of witmi»es on 
comnussion(l3) , (o) tlie ca«e of m oteeonding accuvod{l4), (c) the direction 
bj an Appellate Court that additional evndence be taken b) the Lower Court, 
and that such evidence be taken without tbo necustd peison or his plevdcr 
b«m 2 present (IG) The order of production and examinotion of witnesses is 
regulated m the case of trials before High Courts and S»«sions Courts b) 
sections 28(3, 287, 312, 2S9, 290, 292 (IC) As to the procedure in eummons(17), 


(11 Satufi C/ iHrfra Choirotarit \ 

Pcyal De, 4S C 388 A cotnplamaot 
do;s rot enjOy the protection given on 
principles of public policy to sn ordinary 
witness Dinshai CJcljt t Jehangir 
Corcosji^ 47 D, 15 

(2) Raman A^ojor v Suhromanyar 
Aiyar. 17 M, 8' (1893) 

(3) Pachaiffrumal Chelltar v Dan 
Thaiigam (1908) 31 it, 400 

(4) B»rr \ Smith. C A (1909), 2 K. 
B 306 25 Times L. R , 3-12 

(5) Bottomly v Brinighman (1908) 1 
K D , 587 , foUowing t/unsfer \ L^mh. 
II 0 B D, 5S8 

(6) Civ Pr Code. 0 XVIII, r 4 
VVeodrode and Amir All, 2Qd Ed, p 843 

(7) /5. O XXVI rr 1— S, ot ml 2nd 
£d. pp 1088—1092 set « 33, anft 

(8) Jb. 0 XVIII. r 16, cf ml. 2nd 
Ed. p 848, 549 See a 1, ante 

(9) Ib. O XIX. 2nd Ed of ml, pp 
850, 851, and sec Rdarard* v tfuUer, S B 
L R, 252 (1870) 

(10) Joinab Bi6» v DideraJlf Soheb, 43 
M 609 

(11) See Cr Pr Code ss 116 205 and 
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m tie nntter of Rahiiii Biti 6 A 
(1683) (piirrfanasiim) In o warrant Mse 
the accused being a f>urdanashin lo® 
Magistrate can dispense with her attend 
ance if he issues a summons in the first 
instance Basumoti Adhikannt \ Biiarant 
Kaiila 21 C 588 (1894) 

<I2) Cr Pr Code a 353. See R v 
A'onje Sheikh. W R., 1864 Cr. 38. R v 
St-rikh Aiatnuf, ib, I, R v Affasuddeen. 
Ib 13, R \ Mohan Baaftrr. 22 V\ «. 
Cr 38 (1874) R v Rfl;*rirfiiio 1 B L 
R O Cr 37 (1868), -4/i v iloi>J 
hat, of Chittagong 25 VV R, Vr *4 
(1876) 5-|(66o \ R 9 M. 83 (1885), 

R V \anif Rom 9 A 609 (1887) 

(13) Cr Pr Code, ss 503—507, v 
5 33 onlr 

(14) Jb. a 512. 1 a 33 ante. R ' 
Rmiom, 38 A. 29 (19l6) (proof of 
seonding) 

(15) Jb. a 423 see also a 510 »h 

(16) See Cr Pr Code, Cb*P 
fasnm as lo commitment for triil v 
<s 206—220 496 498 

(17) Ib. Chap \X s 451 A 
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and warraiit(l), ci't'', the ri^ht of accused to be defended by pleader(2) : 
the procedure on n vMons(3), and on appeal(4) , and when Magistrate cannot 
pass ‘cntence suHiekiitlj ''caercfu) , the conviction or commitment on evidence 
partly recorded b\ one Magistrate and partly by aaothcr(C) , sec the sections 
and Chapters of the Code noted below 

In cml proceedin'’^ it i'»in the discretion of a Court of first instance, after 
the pi imfiff s Cd'c is clo'ed, to allow him to call further witnesses, and there is 
no nght of special appeal upon that point (7) Hie Judge has a cbscretionary 
power of recalling nitne'-'e^ at any stage of the trial He inll seldom, however, 
except under sp< cial circumstances, pemut a plaintii! after his case is closed, 
to recall a witness to proie a material fact A witness after cross cxanunation 
nia% al o be recilled to he further cro's examined , and a question omitted in 
examination m chief iiii\ with permission (which is usually given) be put to 
the ivitness in re examination either bj the Jud^e or Counsel (8) Cross exam 
ination ordinarily t,i\es notice to the other side of the line of defence So 
where the defendant’s Counsel cross cximmed as to certain misrepresentations 
made towards the defendant and deceptions practised on him this was held to 
be considered as notice to the plaintiffs Coun el of the lino of defence, and, 
therefore, if he had letters of the defendant tending to show that he knew the 
real state of the facts, ♦he phmtifl’s CJouoscI ought to have given them in 
evidence before the plaintiffs case was closed and he will not be allowed to 
put them m as evidence m rejiU (9) 

Whenever a prisoner is put upon his trial, he is entitled to have the wit- 
ne*se8 examined iioio it they have previously given evidence on the trial of 
another prisoner , and it is not sufficient to require the mtnesses to identify 
the prisoner and to read over to them their former examination, and require 
them to attest it (10) It has been held that though to omit to do this is illegal 
) et if it has not occasioned a failure of justice, a new trial need not be ordered (11) 

It t$ aot ctaeraffy competent co the Cbuit to refuse to ertmme any of the 
witnesses produced by the patties The Judge is bound to receive all the 
endence tendered, unless the object of summoning a large number of witnesses 


(1) Cb3P XXI 

(2) lb s 340 The Code n>»l(es no 
express provisioa for advocates address 
ing the Court in Magistrate s cases or jw 
the course of proceedings preliminary lo 
commitment tiu* such cases will be co\fr 
ed by this section Field tv 6th Ed 436 
•(J- 

(3) Jb ss 439 440 As to the right 
of prisoner s Counsel to begin in cases 
under s 434 see J? v Afpa Sttbhana 8 
B 200 (1884) 

(4) 76 s 423 

(5) Jb s 349 

(6) lb s 350 there is no similar 
provision as to cases tried by the Court of 
Session the whole trial most take place 
lefore the same Judge e/ Field 6lh 
Ed 437 /? V Charoo \\ R 1864 Cf 
32 7? V Cop. Vojhjo 21 W R Cr 47 
(1874) 7f V Raghoofrah 23 W R Cr 
59 (1865) See generally as to the Cri 
minal Procedure Woodroffe s Crimmal 
Procedure in India ’ 

(7) Rakhal Does v Protap Chunder 
12 W R 455 (1870) as to recall of w.t 
nesses in crimmal eases see Cr Pr Code 


ss 231 236 350 

(8) Taylor, Ev, S 1477, and cases there 
cited Sec s 138 post The practice 
should net be encouraged of allowing either 
party after stating his case to amend and 
add to his proof until by repeated expen 
meots he conforms to the view of the 
Court Burr /ones Ev s 609 tcc as to 
evidence in reply and fresh evidence after 
close of case R v fiilditch 5 C & P 
2<» Ci7rj V roziell 2 C L P 2S9 
If at/r V Aitc/ieson 2 C & P 268 

(9) IP^arton v Lews 1 C & P 529, 
see Bant of Bottbay v Nandlal Thaekerscy 
Das P C 37 B 122 (1913) 

(10) R V hanye Shexkh \V R 1864 

Cr 38 7? V Sbetkh Kyamut ib Cr 1 , 
R T Affa-nddeen ib Cr 13 7? v 

UoAan Banfor 22 \V R Cr 38 (1874) 

R V Rafkrtshna, 1 B L R., O Cr 37 
(I86S) Attomey-Generat N S fVoles v 
Bertrand L R 1 P C 520 , 7? v Buka- 
neth 12 \\ R Cr 3 (1869) Alt Meah 
\ The Magtstratc of Chtitogong, 25 \V R, 
Cr 14 (1876) 

(11) Snhba v R 9 M 83 (1885), R v 
\and Ram 9 A 609 (1887) 
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clearly appears to be to impede the adjudication of the case or othermse to 
obstruct the ends of justice Thus it was held not right for the lower Court to 
select five out of twenty witnesses tendered for examination (1) It appears 
from the case first cited that a Civil Court has power to refuse to examine anv 
excessive number of witnesses, if satisfied that the object of the persons calling 
them 13 clearly to impede the adjudication of the case The Code of Civil Pro 
oedure however, contains no provision j ~ 

216 of the Cnmmal Procedure Code, 

exdudo from the Jwt of witnesses to bo 

persons whose evidence is not really relevant (2) The fact of a witness not 
having been named in the plaintiffs list of witnesses ls no ground for refusing 
to examine him when produced (3) In the undermentioned case, the plaintiffs 
m the Court of first instance produced both documentary and oral evidence 
m support of their claim The Court, being satisfied with the documentary 
evidence produced by the plamtiff declined to record the evidence of the wit 
*■ * m, 1 , 1 , , , the lower Appellate 

it in its turn declined 
ience before it On 
though there was no 

I _ to the circumstances 

of the case, the Court was warranted ex debttn ju^tltce in setting aside all 
proceedings of both Courts below and in directing the Court of first instance to 
re try the case, admitting all admissible endenco which bad previously been 
tendered to the Court of first instance, and which that Court bad refused to 
record (1) 


Where a day has b< 
potent to decide the ca 
witnessc®, on the groun 

r » ’ ' 


’ * -ot com 

of the 
(5) A 

case when he knows 


e had no opportunity 


(I) Ratndhan ifanJal V Raj balhb Para 
mantk 6 B L R App 10 (1870) and 
to the same effect see JPatson & Co v 
Nukee Mundul 6 \V R (Act X) 83 
(1^66) fesnont Stngjee V Jet Stffftee 3 
MIA 245 R \ Ishan Dull. 6 B L R 
Apr 83 (1871) R V Bheobun Jsher 2 
Vt R Cr 36 (1865) R v Abdeol Selar 
3 W R Cr 6 (1865) Ranee Oojtdia v 
Gholam Mojtafa 6 M R Civ R 60 
(1866) Nilkanlh 5tfrfnah v Soosela Debia 
6 \\ R 324 [objection taken in special 
appeal] Loelco 5in^/> V RojenJer Laha 
8 W R 364 (1867) [a party is entitled 
to ha\e all his witnesses examined what 
ever opinion the Court may form by anti 
cipation as to the probable value of the 
evidence when it shall be givenj Wl 
Shunemokec \ Ifha^chander Marsh Rep 
266 (1863) [The Court cannot pul a 
party to elect which oE several witnesses 
I e wjJJ call where all are material an I 
their e\ denee bears upon different points 
in the ease Conviction quashed the wit 
nesses not having been sutnmonedj R v 
Katee Thakoor, 5 \\ R Cr 65 (1866) 
Ram 5Aahai > Shankar Ra! ad ir 6 It L 
r App 6a (1871) lol Mohan Soh> y 


Tost noddm 49 I C 756 (refusal to eta 
mine witnesses and receive document) 

(2) Field Ev 4th Ed 659 when the 
Magistrate does not proceed under this sec 
tion the accused is entitled to have the wit 
nesves named m the list examined before 
the Court of Session R v Prosunno 
Coot ar 23 W R 56 (18“S) 

(3) Rakhal Doss v Protab C/iMn*r U 
\\ R 455 (1870) as to cnmiml cases 
see s 291 Cr Pr Code 

(4) Durga Dthal v Anara}> 17 A, 2 


(1891) . . 

(5) Ranee Ooiulla v Colam ifostofa 
6 W R 60 (1866) In re tfohima Chun 
dra 6 B L R App 78 (1871) [R '* 
the Magistrates duly to summon witnesses 
for the accused who can speak to the fas 
of the case and he ought not to deterrn at 
beforehand what credit he will give o 
their evidence] R v Sreenalh ifookita 
d’ a 7 \\ R Cr 45 (1867) [a 
trate cannot decide the case of a 
without examining his wunessesl • 
Sreenalh Mundlc v Sreeram Rajpul 24 


R Cr 63 (1875) 
(6) Radha Jeebun 
R 461 (1867) 


Greet Chunder 8 



EXAWI^ATION OF WITNESSES 


933 


The eiamination of a matenal witness of the plaintiff in the absence of the 
defendant, his I'a^il having been removed, and no other vahl then acting for 
bun IS such an irregulantj’ a", if objected to at the proper time, would be fatal 
to the reception of such evidence But where no objection was urged during 
the trial or until an appeal was interposed, the Judicial Committee held that the 
objection came too late, and could not be sustained, as notwithstanding such 
irregularity and nuscarnage, the fact did not taint t^ whole proceedings so as 
to prevent the pHmtiff recovering upon the other e\ idence which was sufScient 
to establish his ca«e (!) 

By the procedure of the Courts in India the Courts are hound to proceed 
according to the facts alleged in the plaint and not to refuse to try issues of fact 
upon the merits on the ground of the legal effect of the facts alleged m the 
plaint (2) 

The Court may m its discretion direct the esclusion of witnesses from the 
Court room while the testimony of other witnesses is being gi\en Mhen it 
' ’ ^ ’ ' les should be evanimed 

witnesses on both sides 
>uld generally be made 

upon the motion of either party at any period of the trial (3) If a witness 
remains in Court m contravention of the order to withdraw, it is a contempt for 
which he renders himself in England liable to fine and imprisonment But the 
Judge has no right to reject his testimony on this ground (4) His disobedience 
ought, however, to be recorded and may materially lessen the value of his 
evidence (5) In India, even m the most true cases there is generally more or 
less concert between the witnesses on the <»ame side (6) Formerly when the 
evidence of witnesses on opposite sides was directly conflicting the Court would 
often direct that such witnesses should he confronted , but m Fngland this 
practice though useful, has now fallen into disuse (7) 

la the uadermeatioaed case(8} the ^aintiSs Counsel caikd aad exomised 
a witnes’ on behalf of the plaintiff, but he was not cross esainined by Counsel 
for the defendants The latter for the defence proposed to recall him as a 
matter of course, as a witness in chief But the Judge refused to allow him to 
be recalled without lease of the Court, which he oMerved should have been 
asked for when the first examination was concluded 

The order, where there exist any provisions on the point is regulated by Order of 
the Procedure Codes and m the absence of any such provision by the discte production 
tion of the Court (^) This is a subject which lies chiefly in the discretion of 
the Judge before whom the cause is tried it being from its nature susceptible 
of but few positive and ftnngent rules (10) In the regular order of procedure 


(1) Rajah Bammarauze v Cangasamy 
Mvdaly 6 Moo I A 262 (1855) 

(2) Nawab Stdhee v Ojoodhyaram 
Khan 10 Moo I A 540 (1866) 

(3) Taylor Ev 85 1400—1402 and 
cases there cited Field Ev 6th Ed 31 
It IS usual not to exclude attorneys vakils 
or wukhtars of the part es nor the parties 
themselves since their presence »s usually 
necessary to a proper management of their 
case It IS the practice of the High Court 
(and of the American Courts Burr Jones 
8 807) not to exclude an agent of the party 
when upon the statement of Counsel the 
presence of such agent from his fam lianty 
with the facts is necessary for the proper 
management of the action of defence The 
Supreme Court followed Exchequer prac 
tice Ktsseninohun Singh v Collypersaud 


Dull Clarkes Rules and Orders 1831 
1832 p 33 (1830) United Company v 
Rajak Buddi autk tb 

(4) Taylor Ev 8 1401 

(5) Ib Field Ev 6th Ed 31 A1 
though in practice the demand is seldom 
made the reason of the rule vould seem 
to require the exclusion of witnesses during 
the opening argument of Counsel if e 
quested R v Murphy 8 C & P 297 

(6) Field Ev 6th Ed 19 

(7) Taylor Ev 5 1478 In the case 
of Aincsley \ Lord Aiglcsea no less than 
four witnesses were for this purpose put 

(8) Mackintosh \ tiobnmoney Detsee, 
2 Ind Jar N S 160 161 (1867) 

(9) S 135 post 

(10) Green! Ev 8 431 , 
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[s. 135. 


the party haMng the affirmative ought to latroduce all the endcncc necessary 
to support the substance of the issue , then the parti deni mg the affirmative 
allegations should produce his proof , aud finally the proof, if anr, m rebuttal 
IS recened (I) 

The order of exammations is laid doun hi section 13S of this Act The 
rule with regard to the production of evidence in Cti il casea as laid down hj 
the Civil Procedure Code is as foUou's — 

r»In n+iff I -e *1^ ~~i.* 1 -- • ’ .♦ ’ * (Jant adnuts tile 

facts t law or on some 

additi ^ „ entitled to an; 

part of the relief nhich he seeks, m which case the defendant has the nght to 
begin (2) On the day fixed for the heating of the suit, or on any other day to 
which the hearing is adjourned, the partv having the right to begin shall state 
hi3 case and produce Iin evndence in support of the issues which he is hound 
to prove The other party shall then state his case and produce his evidence 
(if an\) and mav then address the Court generallj on the whole case The 
part; beginning may then replv generallv on the whole case Adhere there 
are several ivues, the burden of proving some of whicli lies on the other part), 
the partv beginning mav, at his option, either produce his evidence on those 
i«sues or reserve it by wav of answer to the evidence produced by the other 
part) , and in the latter case the part) beginning mav produce evidence on those 
issues after the other party has pro<lueed a!) his evidence, and the other party 
mav then replv specialty on the evidence so produced by the part; besinnins:, 
but the partv beginning will then be entitled to reply gcnerall) on the whole 
case (3) 

Criminal proceedings being of a varving character, the Criminal Procedum 
Code la)s down no such general rule as that reproduced above Chapter 
however, of that Code dealN with the procedure m the case of enquiries into 

‘ “ md Chapters i.X—2CSm 

warrant cases, summarv* 

- V/ouii of ^ssion, respectirelj . 

Chapters XXXI, XXXII treat of the procedure on appeal, reference and 
revision 


Examina- 
tion of 
witnesses 


Order of 
production 
and exa- 
mination 
of wit- 
nesses 


The rules for examination are contained in sections 136 — 16C, and are m 
general conformity with the English ami American law upon the subject The 
rules require but little explanation Such ehtcidation as has been considered 
neces«ar) is given in the Jvotes appended to these sections, to which the reader 
13 referred , 

135. The order in which witnesses are produced and 
examined shall be regulated by the law and practice for the tiroe 
being relating to Civil and Criimnal procedure, respectitelv, 
in the absence of any such law, by the di'^cretion of the Court 

Ttt} lor, Ev f| 1394, 1478 . Burr Joa«5. ^Ev . f 797 ri itq Grecnleaf, Ev , § 431 . Cir 
Pf Code, 0 XVII, rr 1 — 3 WoodroSa aod Ameer Ali 2nd Ed , pp 837— S39 . Cr I’r 


(1) V ante pp 676 et seq Tbc trial 
Judge IS to dflermine «hat is eiidence in 
rebuttal and it lies wiihm bis di< 
Cfetion to receive or exclude sueb tesh 
inenj }farshon V Da M 78 N V 414 
420 (Amer) as to the niture of e.idence 
in replj see R % HOdiieh S C A P 21^ 
as to calling fresh evidence after close of 
case see Cites \ Pffrrell 2 C & P„ 2S9 
ll cits V Aiichescn 2 C & P. 268. and 


s to rebutting evidence after close o( et 
> impeach cretlit of witness see 
.hanum \ Abdoet AKrr.in l7 C J 
1889) , , 

(2) Civ Pr Code O XVIII. r 1 ft 

!» 2nd Ed p 842 , , 

(3) Co Pf Code O XVIII rr 1^' 
-eft 2nd Ed. p 842 5rr field Er. 
;h Ed 434 — 435 
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Cbd®, Ch? XVIII. XX— XXm, SXXI, X\XII, and cases and authorities cited in 
Introduction 


COMMENTARY. 


Sec the “lections and chapters of the Civil and Criminal Procedure Codes Order of 
' attendance of -witnesses 

of production and examination tninatlon of 
t the undermentioned case(3) at witnesses 
the close of the e-^ammation in chief of the plaintiff's attorney. Counsel for 
the defendant asked that the cross examination of the witness be deferred 
until after the examination m chief of the plaintiff bj his Counsel, submitting 
that the word “ examined ” m this section included cross examination, and 
referring to section 133, and submitting that the plaintiff should have been first 
called and given liis account of the transaction The Court however, stated 
that it was slow to int»'rfere with the discretion of Counsel as to the order in 
which witnesses should be examined, and stated that it thought that in that 
case the otdinara practice should regulate the order of examination, and that 
the -witness should be cross examineil at the conclusion of the examination m- 
chief, which was done 


136. When either party proposes to give evidence of any 
fact, the Judge may ask the party proposing to give the evidence 
m whit manner the alleged fact, if proved, vould be reletant, 
and the Judge sliall admit the evidence if he tliinks that the fact, 
if proved, would bo relevant, and not otherwise 


Judge to 
decide as 
to admls. 
slblUty of 
CMdence 


If the fact proposed to be pro\ed is one of which evidence 
IS admissible only upon proof of some other fact, such last •men- 
tioned fact must be proved before cv idence is gi\ cn of the fact 
first mentioned, unless the party undertakes to give proof of such 
fact and the Court is satisfied with such undertaking 

If the rele\ancy of one alleged fact depends upon anothci 
alleged fact being first proved, the Judge may, in his discretion 
either permit evidence of tlie first fact to be given before th( 
second fact is prov ed, or require evidence to be giv en of the second 
fact before evidence is given of the first fact 


(а) It 13 propofcd to prove a etatemeat about a relevant lact by a person alleged ti 
be dead which statement is relevant under section 33 

The fict that the person n dead must be proved by the person proposing to provi 
the statement before evidence 13 given of the statement 

(б) It IS propose I to prove by a copy the contents of a document said to be lost 
The fact that the onginal is lost must be proved by the person proposing to produce 

the cops before the copyis produced 

(e) 4 IS accused of receiving stolen property knowing it to have been stolen 
It IS proposed to prove that he denied the possession of the propertv 
The relevancy of the denial depends oa the identity of the property The Court 
raiy in its discretion either reqorre the propertv to be identified before the 


(1) Ante pp 686 — 693 (3) Aadar Aath \ B/vPcttdra fPaili 5 

C2 A> Ic pp 694—695 C \V \ -<v (1900) 
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deni'll of the pos^en on is proved or perm t the denial of the possess on to be 
proved .before the property is identified 

(d) It IS proposed to prove a fact (A) wh ch is said to have been the cause or effect of a 
fact in issue There are several intermed ate facts {B C and D) which must be shoiro to 

exist before the fact (A) can be regarded as the cause or effect of the fact m issue The 

Court may either p'‘rm t to be proved before B C or D is proved or may requ re proof 
of £ 0 and D before perm tting proof of A 
8 3 ( Evidence ) s 3 ( Fact ) 

a 3 ( Proved ) s 3 { Releiant ) 

B 3 ( Court ) a 104 {Burden of proving fact to be proved 

B 162 (Admtss bltj of doeu nenls ) to male tv denee admissible ] 

Greenleaf Ev § SI (a) Burr Jones Ev §| 812 381 Norton E\ 319 

Principle — The necessity of confining the proof to those facts which 
being relevant can alone be given m evidence under the provisions of this Act 
The ground of the last clause is general convenience v poit 

COMMENTARY. 

In order that the proof may be confined to rJevant facts and may not 
stray beyond the proper limits of the issue at tnal the Judge is empowered to 
ask in what manner the evidence tendered is relevant The Judge must then 
decide as to its admissibility In cases tned br jury it is the duty of the Judge 
to decide all questions of admmibilitv and in liis discretion to prevent the pro 
duction of inadmissible evidence whether it is or is not objected to by the par 
ties (1) Civil Court aUo should irrespective of objections made by the 
parties compel observance of the provisions of this Act (2) In the case of 
documents the Court must decide the validity of anv objection tl ere may be 
to their production or admissibility (3) \n erroneous omi^ion to object to 
that which is not evidence does not make it admissible (4) The Court must 
at the time when the evidence is tendered decide whether or not it is legally 
admissible Questions as to the admissibility of evidence oral or documentary 
should be decided as they arise and should not bo rcseived until judgment m 
the case is given (5) 

ith the second clause read section 104 ante which enacts that the burden 
of pTov ing any fact necessary to be proved m order to enable any person to give 
evidence of any other fact i on the person who wishes to giv c such evidence 
In other words no j erson shall be allowed to give evidence before he has shown 
that he is in a legal po'ution to do so It often (to tal e an example) I appens 


call another witness in the luiame or ms examination to prov e aj^cuty iv 
meet such a state of things that this clause is provided (6) 


(1) Cr Pr Code s 298 v ante p 128 

(2) Xante p 128 

(3) S 162 pest 

(4) Mllerv Madia Das 23 1 \ 106 
« c 19 A "6 (1690) Srt Rajah Praia 
saroyon n Caru \ Venkata Rant 38 M 
ICO (1915) See s 5 

(5) Jod Rot V Nu dy 17 


: 173 (1889) Corochand S rear V 

\ara n Cho dhry 9 W R 387 (1853) 
?«na Karan \ Mongul Sen 1 All In Jt 
‘■*4 n (1904) and doctiments wh fh are 
lot adm ss We should be relumed when 
hey are presented d \ ante P 127 
(6) Norton Pv 319 
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the details of evidence shall be brought forward When evidence is offered 
which pro\e3 or tend-* to pro^e any relevant fact jt is to be presumed that this 
wU be followed bv such other proof as is necessary to establish the proper con 
ncctiou Hence it is of no consequence m what order the e\idence is intro 
dueed so far as it> ultimate legitimacy is concerned, provided m its relation to 
the other evidence m the case, it is at the end pertinent to the issue (1) It has 
often been declared that the relevancy of testimony need not alwajs appear at 

per and 
e which 
under 

takes to produce If it is not subsequently thus connected wth the issue it is 
to be laid out of the case (2) But before Counsel can claim the indulgence of 
the Court in tluo manner to introduce evidence otherwise presumablv mcom 
petent he should state what he expects to prove or m some other way satisfy 
the Court that the evidence will be made competent If Counsel fail to make 
the testimonv relevant b> other evidence it should bo withdrawn from the 
consideration of the Court Having however regard to the influence of the 
improper testimonv upon the minds of the jury it is clear that thi. Court should 
exercise great caution in criminal cases in admitting testimony of doubtful 
conapetenev upon the promiMs of Counsel to show its materiabtj subsequent 
proof (3) The section accordingly gives the Court a wide discretion in this 
matter It should be added that it is extremely desirable that where j ossible, 
proofs should be offered m a connected sequence whether it be chronological 
or logical for ♦he greater convenience of the Court and facility of apprehension 
A 7ud<^ who has suggested 
not then decide against the part 
made when the party has acted 

pving him an opportunity of calling witnesses whom ht had been ready to 
adduce and uhom he had refrained from calling at the suggestion of the Judge (4) 

137, The exammatloa of a witness b\ the party valio calls 
him shall be called lus cxammation-in-cliief 

Tlie examination of a witness by the adverse part} shall be 
called hi9 cross-examination 

The examination of a witness subsequent to the cioss- 
examination by tlie party who called him, shall be called his 
re-examination 

138. Witnesses shall be first examined-in-chief, then (if the 
adverse party so desires) cross-examined then (if the part} cillmg 
him so desires) re-examined 

Tlie examination and cross-examination must relate to 
relevant facts, but the cross-examination need not be confined 
to the facts to which the witness testified on lus exammation- 
lu-chief 

(1) Eurr Jones Ev S 812 (4) Hataj* ' Dhond ram 6 Bom L R. j 

(2) Greenleaf E% S SI (a) 616 (1904) I 

(3) Burr Jones E\ § 813 




nt-^ U n 
r n 


Iho i\M v-imuntion •'lull Lv liiantixl to tlu e\pluutio» of 
nuUtr txfimxl To m 'iTV»N'‘-<.v\«mution ou\ if luw iiutUr k 
l»\ |xnniv>ion of tin. Court intrixliuiHi \\\ nMvxumution tU 
ul\'\r'0 tMrt\ uu\ furtlur utX'>*t.\unmo ujhiu tint nntur 


CO^!^iENTARY. 
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bj* the Coii't, no cro-<'^-pximination upon the ^nsirer given in reply alloTred 
Without the le-iNO of the Court(l), \et if the witness be called b} the Court 
he tnav be cross c'Cimmed m the same manner as if he hid been produced bv 
the adverse part} (2) 

The order of c^immation is as follows — ^AVhen a witness has been sworn 
or affirmed he is first examined b} the partj calling him to tcstifj , this is called 
the direct examination or exanunation in chief \\ hen the direct examination 
IS finished the ad^e^'e part} is at liborts to cross examine after which the 
partv calling the witness nm re examine him This usiinll} closes the examin- 
ation of the witness thoush in mnn\ cases the adverse party is permitted 
to re cro s examine at the clo'c of the re examination but this is no more than 
a further cross examination, permitted either because new n atter is brought 
out m the re examination or because the Judge in his discretion sees proper, 
under the circumstances to allow it The part} bfgmninc then calls his next 
witncs.s who IS examined in like manner AMien all the wntnesses of the part} 
beginning have been thus examined his case is closed His opponent then 
opens his case and calls bus witncs'es who are examined m the same way first 
bv himself then hv his opponent "nd then re examined if necessarv b} himself 
The close of his ci^c is ordinarily followed bv his summing up of the evidence 
and then b} the speech m repl} of the part} who began ^metime* however, 
the latter at the close of his opponents evidence claims to adduce further 
evndence in reph to that which has been given on the other side Ks to this 
rebutting evidence v post Section 292 of the Criminal Procedure Code as to 
light of replr is to bo read m conjunction with section 289 of that Code (3) The 
object of the examination in chief is to lav before the Court and jury the 
whole of the information of the witness that is relevant and material , that 
of the cross-examination is to search and sift to correct and supply omissions, 
that of the re examination, to explain, to rectifv, and put m order (4) 

The privilege to examine witnesses has al o been extended to jurors and 
assessors (5) A witne«3 ma\ not foist into his an»wet m any examination 
statements not in answer to questions put to him This is called ‘ volunteering 
evidence and the pleader of the opposite partv should be on his guard to 
check Its introduction b} objection (6) The trial Judge ohould upon motion 
stnJe out aJijiccrs that are not r€i,pon*tte to the questions asked that is, those 
answers that otate facts not called for by the question** or those which express 
an opmion as to the matter m question unless, the question calls for an opinion 
as m the case of experts But where only a part of the answer is not responsive 
to the question only that part will be stricken out which is objectionable for 
not being responsive (7) 

As to objecfgons by the Court to the adn J'*sibjJjt.v of particular questions v 
ante pp 127 128 and as to objections bv parties pp 130 134 ante As res 
pects the form of objections thev should be specific rather than general that is, 
should show the vroiind or grounds of objection Objeetjons to questions should 
be made at the time they are put or they wiU generall} be regarded as waived (8) 
A distinction however, must be drawn between the effect of the admission 


(1) S 16S fotl R V Sakaram Mnft 
undjt 11 Bom H C R 166 (1874) 

(2) Tartni Cliaran v Sarodij Sundart 
3 B L R AC 145 ISS (1869) R v 
Crxsh Chunder 5 C 614 (1879) Cofal 
Lall V ^fanlck Loll 24 C 288 (1897) 

(3) R V Sreenath Malapaira 43 C 
426 (1916) 

(4) Stewart Rapabes op ctl S 230 
Wills Ev '’nd rd 114 3'’0 S’? 

(3) S 166 post 


(6) Norton Ev 321 

(7) Burr Jones Ev § 814 Stewart 
Rap^jes l-aw of Witnesses I 243 and 
cases there c led In \merica it has been 
held that the refusal of the trial Judge to 
stnhe out an »rre5ponsi\e answer is re\er 
s ble error unless it is shown that such 
evidence is not prejudicial to the partv 
appealing b See Tavlor Ev S 1475 

(8) Stewart Rapatjes oP cit S 244 
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UOQ iQ» 
Chlel 


•without objection of wholly irrele\‘int evidence and relevant evidence pre- 
sented in an improper form Onlj m the latter ca«o ■will want of objection 
cure the defect For an erroneous omis'^ion to object to that which is not rele- 
vant at all will not render it relevant (1) But consent or want of objection to 
the manner in which relevant evidence wvs brought on the record will preclude 
a party from objecting to such evidence on appeal (2) And it has been held 
that consent •will make evidence otliemise relevant but recorded without juris- 
diction admissible (3) The failure to object to one improper question to which 
an unsatisfact'" ^ i ’ » _ ’ • 

reiterat on of 
as well as to 
are asked in i 

inerel) prcliramary to the others, is improperly overruled, the objection will not 
be limited to the fir^t question, but will be deemed to cover the others which 
sprang naturally from it (4) 

Wlien evidence is rejected at the trial, the party proposing it should formally 
tender it to the Judge and request him to make a note of that fact (5) The 
moment a \\ i*ness commences giving evidence which is inadmissible he should 
be stopped b} the Court (6) 

Tht Mitne''3 must be competent If there be any doubt upon this point 
the modern practice is to interrogate the ivitness before swearing or afEming 
him or to elicit the tacts upon the examination in chief, when, if Ins incompe* 
tencj appears he will be rejected (7) 

\s to evidence in rebuttal, see the Civil Procedure Code, 0 XVIII, rt 2 
A 3 ( 8 ) and au/e - er-r t. 

• is also generall) 
upon himself w 

notice on the pleading{9) and m anv cise where a defendant docs not lav a 
foundation for his own affitinativc case bvsuch a cross examination of the 
plaintiH s witnesses as will give him fair notice of the points as to which they 
are going to be contradicted the plamliff will generallv be allowed to give 
evidence m replv (10) 

As tlio demeanour of the witness while under examination is a most import- 
ant test of his crelibilitj, the Courts are cinjwiwered by the Codes to record 
their remarks relative thereto (ll) 

Leading Counsel may interpose and take the examination out of a junior’s 
hamb (121 

This IS the first examination after the witness has been sworn or affirmed (13) 
It 13 the province of the part} by whom the witness is called to ixammc him in 


(1) Mitifr \ Madho DaS 23 I A. 106 
116 (1896J sc 19 A 76 ante p Ul 

(’) Sr\ Rajah Prakasa’-oiynt’n Cant v 
Pertkata Rom 3S M, 160 (1915) follow 
inp Uillcr > Wadho Dm (supra) 

<3) SrmnafhRayv Coluk Chttnder Sam, 
lo \\ R 348 (1871) Ramaja v Da 
afta 30 B 109 (1906) 

(4) Stewart Rapaljes oP c>* i 244 
see Kenerall) Ta)lor E\ {{ 1*81— 188’B 

(5) Ta)Ior E\ i 18S’’A 

(6) R ' Pito nbar Si'dor 7 \\ R Cr 
25 (1867), \ ante p 886 note (3) and 
cases there cited 

(7) \ ante, p 886 The prelinunary 
exarainauon as to cotnpeleocr w technical 
ly called ctaraination on the iotre dtrt, 
see Tailor 1% S 1393 Wipnore Ev 
S 486 see s 118 ante. Stewart Rapaljes 


op ext 232 Warners Law of Evidence 
58—61 For ca e of child tee Rojor 
Shaikh V 7? 41 C 406 (1915) 18 C U 

J 582,/? V i>AaBi/?flni 38 A 49(1916) 
and ante, p 886 

(8) O x^ju, rr 2 3, Woodroffe & Alu 

2nd Ed pp 838 839 , 

(9) Doe V Cosley, 2 JI & Rot> ^7 

(10) Bipjhy V Dicfeinjon 4 Ch ^^24. 

cf Brxgsi % Ayxso.'OTth 2 \f & R 168 
tee Wills Ev. 2nd Ed. 313 , 

(11) Civ Pf Code 8 183. Crimmal 

Procedure Code s 363 See Mauhdad 
Khan \ Abdul Sailor 39 A 426 
Dombai Cotton Co v Moulal Shnlat, 4- 


I A no 

(12) Doe V Roe 2 

(13) S 138. as to 
I ons > Oaths Act 
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cliief for the purpo'C of eliciting from the witness all the material facts vithm 
his knowledge which tend to proae rucU a partj’s case 

Few general rules can be laid down as to this topic, inasmuch as the pio- 
pnety of the questions put b\ a part} to his own witness m proof of his case 
must m the nature of things dc]iend to a \ei) griat extent upon the particular 
circumstances to be proicd The object of the examination is to elicit the 
truth, to get at the facts, or such of them as bear upon the issue mfa\our of the 
partv calling the witness The issue must be kcjit m mmd by the questioner, 
and onh material and roles ant facts, not thosi winch are collateral and im- 
pertinent, may he inquired about But it is not necessary that escr% question 
put to a witness shall he so broad and comprehensise that the answer shall 
be evidence of some issues m the case If all the answers to a senes of questions 
upon the same general subject, taken together, arc competent, each is torn 
petent and a question tending to elicit such an answer should be allowed Each 
question should call for a fact and not a conclusion of law and should not 
embrace the whole merits of the case It is no objection to a question tliat it 
assumes facts which are undisputed but a question based upon the supposition 
of facts not proved is improper (1) So also a compound question, one part 
being admissible, and the remainder inadmissible ma\ be rightlv excluded as 
a whole But Counsel are often allowed to ask apparentl} irrele\ant and 
consequent!) inadmissible questions upon their promise to follow them up 
at the proper time by proof of other facts, which, il true, would make the ques 
tion put Ultimately operative (2) The part) examining a witness m chief 
IS hound at his pcnl to ask all material questions in the first instance, and if he 
fail to do this, It cannot be done in repl) Ko nen question can be put in repl) 
tmconnectcd wnth the subject of the cross examination and which does not ten^ 
to explain it If a question as to an) material fact has been omitted upon the 
examination in chief, the usual cour e is to suggest the question to the Court, 
which STill exercL«e its discretion m putting it to the witness (S’) 

On the examination in chief a witness as a general rule can onl) give evi 
dence of /acts(4) mthin his own knowledge and recollection In some cases, 
hearsay and opinions are relevant But in all cases the facts must he Iele^ ant{5), 
and m all cases the answer must be upon a point of fact as opposed to a point 
of law Ordinaril) a witness cannot be asked os to a conclusion of law Some 
times this has been so far pressed as to involve the assumption that a witness 
cannot be asked to conclusions of fact The error of such a contention 
consists m this that there are few stattments of fact wliuli are not conclusions 
of fact (G) The conclusions of a witness as to the motues of other persons arc 
inadmissible, motives being eminently inferences from conduct (7) Yet when 
a party is examined as to his own conduct he mas be asl cd as to liis own 


{1} See neCes W s ISS fait 

(2) Stewart Rapaljes op cit ! 238 (as 
to the order of proof f s 13fi pp 935 — 
937 In direct eicamiRation although 
faediocnty ts more easily attainable it m>y 
be a question whether the highest degree of 
excellence is not even still more rare 

than in cross examination) For 
It requires mental powers of no infer or 
order so to interrogate each witness 
whether learned or unlearned intelligent or 
dull matter of fact or imaginative s ngle 
m nded or designirg as to bring his storv 
before the tribunal in the most natural 
comprehens ble and effective form Best 
Ev f 663 

(3) Stewart Rapalje s op eil S 233 

(4) V si fl-ife pp 106 103 

(5) S 138 for meaning of relctani 


^ s 3 p 13P ss lo M.-sl and 

op nion see Taylor Ev § 1414 cf fcq 
\ o«le pt» 4’0 44S 

(6) Wharton Ev S5 50 509 Wharton 

Cr Ev 5 7 see p 410 a tie Con 
elusions of law are for the Court to 
draw not witnesses So a witness will 
not be permitted to festif) as to whether 
a parts is responsible to the Ian nhetber 
certain facts constitute in law an agenev 
and the like ifr ^tewart Rapalje s o/* oil 
S 238 witnesses are not permitted to state 
their Mews on matters of moral or legal 
obligation or on the manner in which oth»r 
persons noud probabh have been influ 
eneed had the parties ?c ed in one v^av 
rather tian another Tailor Ev I 1419 
) Uhar n Ev I 
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intention or moti\e, his testimony to such intention or moti\e bein<’ based not on 
inference but on consciousness But the nght of a party to testify to his intent 
in draivnng a contract or other document is limited by the rule that a party 
cannot be admitted to prove his inteut so as to varv the terms of a document 
by which he is bound (1) 

\3 to opmion evidence and the distinction between ‘ matter of fact ” 
and “ matter of opmion ” see ante pp 421 — 423, and as to hearsay, p 491, ante 

In the case of documents the witness may testify to their existence and 
identity hut not, unless secondary evidence be admissible, to their conteDta(2) , 
and he may exp’am but may not m general contradict or vary their terms (3) 
A witness inaj give the substance of conieraations or writings, but he will not 
be permitted to sa\ wliat is the impreS'ion left on him by a conversation unless 
he swears to such impressions as recollections and not inferences And it is 
enough if a witness swears to event and objects according to the best of his 
recollection and belief (4) Further, in order to save time a witness will he 
permitted to state the resuh of numerous or voluminous documents subject 
to cross examination as to particulars (0) So he may state whether a party s 
boolwa showed his insolvency or the rc\etse(6l , or in what manner bills have 
been invariably drawn{7) , but he will not be allowed to give his irapres ions 
derived from unpioduccd documents, for these are matters of inference or con 
struction which belong to the tnbunal(8) and production of the books them 
selves should be given if required (9) 

Tlie witness will, while under examination be permitted to refresh his 
memory by reference to documents (10) Leading questions may not ordinarily 
be put m examination m chief (11) In cases where the witness proves to be 
hostile he may be cross examined by the party calling him (12) Questions 
tending to corroborate evidence of a relevant fact are admissibU(13) , and 
former statements of a witness may be proved to corroborate later testimony 
as to the same fact (14) Whenever any statement relevant under sections 
32 33 ante, is proved all matters may M proved to corroborate it, or to con 
’firm the credit of the person by whom it was made which might have been 
proved if that person had been called as a witness (15) IV here the prosecution 
declined to call in the Court of Session a witness for the Crown who had been 
examined in the Magistrates Court and such witness was therefore placed in 
the witms.s box bv Counsel for the defence it was held that Counsel for the 


(1) Wharton E> S5 508 482 furth-r 
ordinanl) extrinsic evidence of intent is 
inadmiss ble in the case of the intrrpreta 
lion of documents Belt Mafiarani v Cof 
lector of rtauah 17 A 188 209 (1894) 

V ante, Introd to Cb VI except in cer 
tain casts of ambi^ity v pp 654 672 
ante Wharton Ev S 955 As to proof of 
intention and motire v ante 9 14 and 
cases there cited and Stewart Rapaljes 
cp cil 391 392 A common instance of 
the admissibility of evidence of mental 
condition exists when a party ts asked 
whether m entering into a contract on 
which the action is based he relied upon 
the repre«entations of the other party 

(2) V ant ss 91 59 65 and notes to 
those sections Phipson Ev 5th Ed 463 
as to the interposition of ciuestvona (ot 
the purpose of ascertaining whether the 
matter spoken to was contained in a doco 
ment tee » 144 /•oft 

(3> V ante introd to Ch VI and ss 
92 99 


(4) Taylor Ev 1415, Wharton Ev, 
55 514 515 If a witness called to prove 
Ihe handwriting ot a paper says that he 
believes it to be of the handwriting of the 
defendant from its contents and from other 
circumstances he may be asked what 
those circumstances are R v Hurphy 8 
CAP 297 

(5) S 65 d (g) ante p 507 Rove \ 
BrcUon 3 M A R 212 Roberts v 
Doxon Pea N P C 83 

(6) Mayor V Sefton 2 Stark R-, 271 

(7) Spencer V Bilt ng 3 Camp 310 

18) Topbam V McGregor 1 C A K., 

320 

(9) JohntOH \ Kerskav I D C 4 
260 see Taylor Ev I 462, Surk Ev 
645 Steph Dig Art 71 (A) 

(10) Ss 159—161 post 

(11} Ss 141 142 post 

(12) S 154 post 

(13) S 156 post 

(14) S 157, post 

(15) S 158 post 
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defence was not entitled to commence his« euiimaation of the wtness hj ques- 
tioning him as to what he had deposed m the Magistrate’s Court Questions 
as to his prenous dejiosition were under the circumstances only admissible by 
way of cross-examination with the jicrmission of the Court, if the witness proved 
himself a hostile witness (1) 

After the part) calling a iMtness has concluded the examination in chief, Cross- 
tjig , • ' examlna- 

, tion 

An 

tahl , ^ , 

and efficacious means of discox irmg the truth TJiough certain rules have been 
laid down for the guidance of nd\ocatcs m tim respect(3), the facult) of 
interrogating witnesses with <,flect isinainl) the result either of natural acuteness 
or of long forensic practice (4) It wall, however, piove useful to recall hcic 
Mr Norton’s ohservation (Law of Evidence, p 320j that cross examination is 
’ ’ ' ^ ’t that unless there is some 

be broken down it is larely 
L, ^ ^ unatioD Sometimes conse 

quently a cross examination is little mote than affectation in order that the ex- 
aminer may not seem to let the witnes* go without que-.tion, as if he were totallv 
impregnable, and a few questions are asked to shake his credit or show the 
weakness of his memorv Tlie object and scope of cross examination is two 


but all questions (a) tending to te«t his means of knowledge, opportunities of 
ob»ervation, reasons fur recollection and belief, and powers of memory, per- 
ception and judgment , or (b) tending to expose the errors, omissions, contra 
dictions and improbabilities m hts testimony , or (c) tending to impeach his 


the parties in the causc(6) , or (ttt) that he has been coavicted(7) of an) ciiininal 
offence '(8) 

The cross examination mast as much as the examination m chief relate 
to relevant facts (9) Therefore hearsay i« alwavs inadmissible as substantive 


(11 R \ Zaaar Husttn 20 A 15$ 
(1897) 

(2) Mete Stngh v E«ip , 24 Cr L J 
593 (1923) 

(3) See S€st Ev S! 649—663 (in the 
last paragraph citing D P Browns 

Golden Rules pp 614 61$) $ 21 

Examination of witnesses Hints for 
conducting a trial Des Moines Iowa 
1877 Hams Hints on Advocacy Qotn 
tihan Inst Orat Bentbam s Judicial £vi 
dence Mints to witnesses in Courts of 
Justice by a barrister (Baron Field) 
London 1815 Stark. E\ 194 Taylor 
Ev S 1428, Alisons Practice of the Cn 
minal Law of Scotland 546 547 Evans 
on cross-examination in his Appendix to 
Pothier 5 Obligations No 16 Vol II 
pp 233 234 Field E\ 630 631 tests 
of credibility and concert demeanonr 
and other indications of truth or falsehood 
(ability memory descriptive powers) 6th 
Ed 447 448 17—22 24—29 29— 3J 

32 — 45 Stewart Rapaljes op cit 9 245 


el seq Whatelys Rhetoric and His 
tone Duul ts Campbell s Rhetoric Class 
ford s Principles of E\ dence Ed nburgh 
I8'’0 sec Observations of Norman J ta 
Sujad Alt V hashmath Dass 6 W R 
181 R V Rifchardra Govtnd 19 B 739 
(1895) 

(4) Best Ev !S 6S0 663 

(5) See s 146 post 

(6) See t 155 (2) and (3) which deal 
with Hie impeachment of the credit of the 
witness by calling other persons to testify 
to the facts therein mentioned if he denies 
the s^me on cross examination The im 
peachment of credit m the text refers to 
impeachment by cross examination of the 
witness himself and not by means of in 
dependent testimony As to the partiality 

f the witness see s 153 Esceptien (2) 

(7) Sie s 155 Except on (1) 

(8) Fhipson Ex 5th Ed 472 

(9) S 138 see Obserxations in Wills, 
Ev 225 2'>6 lb 2nd Ed 321 
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cMdence, whether the oidencc be elicited m examination in chief or cross 
examination (1) In so far» howc\er, aa the credibilitj of a witnes*' is alwap 
in issue(2}, ‘ relevancy ’ is a term of a wider scope m cross examination than in 
examination m chief embracing ait those questions to credit which art tie 
subject matter of sections 146—153, Moreocer, the cross examination 

need not be confined to the facts to wlucli the wntness testified in his examina 
tion in chief (3) This is permittt-d by the generalitj of section 143 ‘leading 
questions may be asked m cross examination and under section ] 'll tl e Court 
ha-j discretion to permit the pxooecutionto test bv cross examination the veracity 
of its own witnesses with reference to new matter so elicited by the defence (4) 
Tins IS in accordance with the English practice by which the cross examination 
IS not limited to the matters upon which the witness has already been examined 
in chief, but extends to the whole case, and therefore, if a plamtiff calls a witness 
to prove a single, even the aimplest, fact connected with the case, the defendant 
IS at liberty to cross examme him on every issue, and by putting leadmg 
questions, to establish, if he can, hia entire defence (5) In Amenca however, 
on the other hand the rule which prevails m most of the States is quite different 
and the cross examination can only relate to facts and circumstances connected 
with the matter stated m the direct exaramation of the witness If a party 
wishes to examine a witnesa as to other matters, be must do so bi making the 
witness his own (6) 

A witness may be cioss examined as to all facts relevant to the i«sue and 
his answers thereon may be contradicted He may also be cross exaimned on 
all matters which affect bis credit, but bis answers thereon cannot, except m 
two cases, be contradicted (7) A witness cannot, however, be cross examined 
as to any collateral independent fact iTrehiant to the matter in issue, for the 
purpose of contradicting him if his answers be one wav, by another witness, 
m order to discredit the whole of bis testimony (8) So where, as m the case 
last cited, defendant’s Counsel cross-examiocd a rntne's as to the nature of a 
contract made by him with ilr 6 (such contract not being the matter m suit 
nor Mr S a party thereto) intending if the witness gave an affirmativ o answer 
to his question to draw from thence a conclusion that Jio had made the same 
kind of contract with the defendant (which was suggested to be the fact) or if 
Witness answered in the negative to tall Mr S , and then to prove the tootrary 
and thereby dcstrov the witness a credit, it was held the question could not 
be put 

Whether the right to crogs examine survives if the cross examiner sfter 
Wards calls his opponents witness to prove his own case «eeni» m Fngland 
doubtful But tbe better opinion is that it, docs not, and that the witne®s can 
bis second examination while he may after 
larty who ongmally called him (9) This ia=t 
opted by this Act The party who eou* 
of tbe case — exammes him in chief •-I’oh 
exaniinution woum luvuraiiy uc directed to the support of bis own case upon 
whieh the adverse partv would then have a nght to cro'« examine If thf 


(1) Ante p 482 

(2) Best Cv i 263 

(31 S 13S tl e saire rule prevailed prior 
to this Act R \ Ithan Dull 6 B L R 
App 83 (18"I) » e IS W K Cr 341 

(4) Amnia Lai Ilagra y R 42 C 
9S7 (1915) 

(5) ifajor \ Hurray 19 L J Ch 
2Sl Tailor Z\ i 1432 Stepb DiB 
Art 127 The rule prevails though the 


proof IS of a merely formal charaeler 
Hargan v Bridges 2 Stark 3l4 

(6) Burr Jones Bv t 1803 

(7) S IS3 fast _ . 

<8) Sf’eneely v D* JV'iUoll, 7 

IDS in other words no such quevi on can 
be put for the mere purpose of Imp^vch ne 
the witness s cred t by contrad et ng h m 
Tavlor Ev I 1435 
(9) Taylor Et I 1433 
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adverse partj again called the same mtness, he could clearlj ’only examine him 
m chief (1) 

Leadinc questions may he put m cross examination (2) As to evidence 
regarding matters m wntmg(3), cross examination as to previous statements 
in imfmg(l), and the questions which generally mav be put m cross examina- 

i .1. -4 4 J V 1__ 1* ^1^ Vo 


’ ’ ' ‘ ^ ’ y ' ntitled himself to examine the witnesse’’ 

» case, m order that he may brmg out 
thmls possible, and in the form whiclj 
It follows that evidence given when 
the party never had the opportunity either to cross examme, as the case may 
be, or to rebut by fresh evidence, is not legally admissible as evidence for or 
against him, unless he consents that it should be so used (6) ^Vhen a case 
decided cap ' .... , , _ , 

of cro'S-exar 

heanng , it ■ ' 


had applied for leave to postpone cross-examination till the next day, on the 

ground that he had ’ if.*i ■* 

position to deal mtl 

witnesses were not 

the postponement I 


called by one of the parties is a competent mtness, the opposite party has a 
right to cross examme him, though the partj callmg him has declined to ask 
a single question (11 ) 

Examination of a witness by mistake does not give the other side a right 
to cross exaimnc So where the plaintiffs Counsel called “Captain S’’ and 
Captain Ihigh S answered and was sworn, and the plaintiffs Counsel, after 
asking him a few questions, ascertained that it was Captain Francis S whom 
tbcj meant to examine, this was held not to give the other side a right to cross 
examine Captain Hugh S, as he was only examined by mistake (12) A witness 
called merely to produce a document under a subpeena duces tecum need not be 


(ij Field Ev 6th Ed 447 
(2) S 143 
13) -5 144 
(41 b 14S 

<:s 146— IS3 

(6) Goracliand St'car > Ran ATtfratn 
S' \V R S87 S88 (1868) per Phear J and 
see Radha Jeebuti v Taramonee Doisee 
12 Moo I A 380 (1869) 

(7) Rom Bakt v Kisori \tohon 3 B 
L R A C. 273 (1869) 

(8) Sadasiv Singh v R 41 C 299 
(1914) 

(9) Tajlof E\ 9 1469 Phipson Ev 


5th Ed 471 and cases there cited 

(10) R ▼ Brooke 2 Stark. R 472 
PktlUpt V Gomel 1 Esp 357 L T , 
March IS (1890), per Stephen, J , as to 
lutiitify t(, cross-ctanunabon where aa 
affidavit has been filed and withdrawn 
jee Re Quarts Hill Co Ex parte 1 oung. 
21 Ch D, 64 

(11) R V Ithan Dull 15 W R Cr 34 
(1871) 

(12) Clifford V Hunter. 3 C & P 16 
and see Ruth v Smith 16 M &. R., 
04 IVeod V Maektnnon 2 M & R 273; 
Reed \ James 1 Stark, 132 
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sworn il the docnment either requires no proof, or is to be pro\ed by other 
means , and if not sworn he cannot be cross examined (1) "Witnesses to char 
acter may be cross examined (2) As a rule, the proper and convenient time for 
the purpose of cross examination of the witnesses for the prosecution is at the 
commencement of the accused person’s defence but it is in the discretion of the 
Crinunal Court to allow the accused to recall and cross examine the witnesses 
for the prosecution at any penod of defence, when the Court thmls that such 
a step is necessary for the purposes of justice (3) But it has been held bj the 
Calcutta Hiph Court that section 317 of the Cnmmal Procedure Code cannot he 
read as subject to section 208, so as to render it imperative on a Magistrate, 
after he bos decided to commit a case to Sessions, to allow the accused to cross 
examine the prosecution witnesses and to call witnesses in his own defence , and 
that when the accused tbd not cross examine the prosecution witnesses iinme 
diately, but applied for leave to examine them, after the close of the case for the 
jirosccution, and to call witnesses, the Maenstratc was justified in refusing the 
application and committing the case (4) Though a Maaistrate is hound to 
examine all witnesses produced by the accused before coromitment(5), he is not 
ohhged to postpone it tiU he has examined those whom accused is prepared to 
produce after process for their appearance (6) As to cross examination bj 
CO accused and co defendants, v post, p 952 

A witness ought to be allowed on cross examination to quahfy or co;rrect 
any statement which he has made in his exammatjon-m chief (7) A ivitness 
IS not alwass compellable to answer questions put to lum in cross cxomina 
tion(8) , and though he may be contradicted on all matters directly roles ant to 
the issue he cannot [except m the cases mentioned m section 163, p£>st(9)] be 
80 contradicted on matters relevant merely as affecting his credit A witness's 
credit may be impeached cither by cross examination(lO) or by calling inde- 
pendent testimony to prove the facts mentioned in section 155, post (11) Cross- 
examination is notice to the opposite patty of the line of defence adopted and 
Will therefore in some cases prevent evidence being given in reply (12) The 
decisions on the question whether or not a party is entitled to see a document 
which has been shown to one of his witnesses while under cross exammation 
by '!'(■' hewhole, however, the practice 

see after putting a paper into the 

lur ^ ion as to its general nature or 

identity, his adversatv will have no right to the document , but that if the 
piper be used for the purpose of refreshing the memorj of the witnes**, or if any 


(1) S 139 fast It Ii3S been held m v Sagai Samba 1893, 21 C, 643 

Engfand that a witness whose examina (51 /a66ar dMotd t Taiiri- 

tion has been stopped b> the Judge before C 931 (1912) 

any matenal question has been put is not (6) R v Sti^ath, 42 C 60S (1915) 

liable to cross examination Creevy v (7) R ' Dosadh, 18 \V R 5* 

Carr. 7 C & P 64 (1872) 

(2) S 140 t'ost (8) Ss 147 148, post 

(3) hhiirriikdharce Smgh v ProsI adee (9) Sees ISl port, and also s I'S 

l/tmc/Hl 22 W R, Cr 44 (1874) see cl (2) 

Cr Pr Code ss 356 257 In re Thoboor (10) See s 146 post 

Dyal 17 \V R, Cr SI (1872). R v Rom (11) In this Act the term ■' impeachms 

Kuhan 25 W R Cr 48 (1876), Tolluri credit js confined to the latter of tJi«c 

I'rnloijfl V E 4 M 130 (1881), R v modes The Pnglish and Atnenean writer* 

Cali o Sohat 2 A 253 (1879), Fats Alt often use the term m a wider sense « 

a Koromdt 7 C 23 (1881), 8 C L R, is obvious that a witness* character may 

325 often be successfully impeached by cross 

(4) Pbanwdro Noth Mitler y R (1908) exammilion wilhout recourse to indepen 

36 C 48, following in re Cli^e Durant, dent testimony under the provisions o 
1891 Ratanlals Unrep Cr Ca p 975, » 155 

dissenting from R v Ahmad (1898). 20 (12) IVharlon v Leuii 1 C & P. ‘79. 

A 264, and R \ Muhammad Hadt ' ante, pp 890^891 

(1903) 26 A 177 and distinguishing R 
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questions be put respecting its contents, or as to the handwriting m which it 
IS wnttcn, a "ight of it may then bo demanded by the opposite Counsel (1) 
Cross-examination may be, and m this country, not unfrequently is 
inordinatclr long (2) '\\Tiere the Court is satisfied that the cross examma 
tion of an) witness on commission is bemg unnecessarily prolonged, it will 
order such cross-examination to be condndra within a certain time (3) 

As to this Professor AVigmore rematLs — 

“ An intimidating manner in putting questions mav so coerce or disconcert 
the witness that his answers do not represent his actual knowledge on the 
‘ubject So also questions which m form or subject cause shame or anger in 
the witnc's may unfairly lead him to sucli demeanour and utterance that the 
impression produced hvbia statements does not do justice to his real testimonial 
^ alne These arc two of the notonous abuses of cross examination, and alway« 
hare been, both in the early period when it was still chiefly used by Judges 
only, and also since the time of its mature elaboration, more than a ccntii^ ago 
as the greatest weapon of truth ever forged In two noted passages of &tion 
its inveterate abuse has been satirized ’ (Dickens, The Pickwick Club, Ch 
XXIV Vnthonj Trollope The Three Clerks,” Ch XL ) 

i* ri*i .... 1 t . r. i «« ~ *1 /V# ♦Va t c a e 


tender quiddities of the law that favour guilty persons— such as the rules for 
confessions and the privilege against self crimination For the probably guilty 
when brought to book, there is often an abundance of protection, while for the 
UEimphcated and innocent witness, coming to serve justice and truth there is 
«tanty Assistance The sport is of more interest than the victim Such Judges, 
as well as Counsel, were justly piUoncd by the great novelist (Dickens), and 
his pen expressed only the widespread feeling of dread and disgust among the 
laity for the abuses of the witness box Those abuses it is true are, as a whole 
probably less to day than they formerly were , but they are m many places 
‘-till not uncommon They are too frequent when they occur at all The 
just denunciations of high minded Judges have sometimes stigmatized these 
practices as they deserve(4) , and there can be no doubt that the law sanctions 
the power and establishes the duty of the trial Judge to use a proper discretion 
to prevent and rebuke them ’ (5) 

ilr D Evans, in his Notes on the French Jurist Pothier sal’s — 

“ The abuses to which this procedure is liable are the subject of very 
frequent complaint, but it would be absolutely impossible by any but general 
rules to apply a preventive to these abuses wi^out destroying the liberty upon 
which the benefits above adverted to essentially depend , and all that can be 


(1) Taylor Ev § 1452 and cases 

there ciled -Ahere the document is used 
to refresh memory see s 161 fost The 
right should be exercised before or at Ibc 
moment the w tness uses the document 
In re Jhbboo Mahton 8 C 739 744 
(1882) 

(2) See as to such cross exanunation 
Golden R>ver Mi ung Co v Buxton Mm 

I g Co 97 Fed Rep 414 (Amer ) cited 
70 4 C W V cxxi 

(3) Suraj Prjjflrf V Standard Lift 
Instranee Co 30 C 625 (1903) 


(4) Mr Baron Alderson once remarked 
to a Counsel of this Mr — — jou seem 
to think tl at the art of cross examination 
IS to exam ne crossly (Sergeant Ballan 
tines hxper ences 105) 

(5) Wigmore Ev f 781 referring also 
to Cross examinat on — A Socratic Dia 
logue by £ Manson (8 Law Quart. Rev 
160) and Smolett s letter of rebuke to a 
Counsel who had wantonly abused him. 
(Foss Mementos of Westminster Hall I, 
23S) 


I engUi of 
cross exa- 
rnfnaflon 


Inllmidat 
ing cro«s- 
rxamlna 
tion 
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effected by the interposition of the CJonrt is a discouragement of any virulence 
towards the witnesses which is not jostiffed by the nature of the cause, and a 
sedulous attention to remove from the minds of the jury the impressions which 
are rather to be imputed to the vehemence of the ad\ ocate than to the pre\ anca 
tion of the witness ^Vhatever can ebcit the actual dispositions of the vatness 
with respect to the event, — ^whatever can detect the operation of a concerted 
plan of testunony, or bring into light the incidental facts and circumstances 
that the Witness may be supposed to have suppressed, — m short, whatever nia\ 
be expected fairly to promote the real manifestation of the merits of the cause, 
IS not only justifiable but mentonous But I conceive that a client has no 
right to expect from bis Counsel an endeavour to assist bis cause or what is a 
. f. « ..V . 4- ♦- f.,. v r TV ..<1 by unmerited abuse, by embarrass 

ty be has no real suspicion, or by 
does not actually feel , and that 
^ IS an imperious duty upon the 

advocate, who while the protector of private right, is also the minister of public 
justice, which reqmres them to be repelled Considermg the subject merely 
as a matter of direction, tbe adoption of an unfair conduct m cross examination 
has often an effect repugnant to the interest which it professes to promoti 
But, however unfavourable an injudicious asperity of cross examination 
may be to the advancement of a cause, it, lot the most part is congenial to the 
wishes of the pirty , the neglect of it is regarded as an indifference to his interest 
and a dereliction of duty , and tbe practice of it is one of the surest barbingeis 
of professional success ’ (1) 

On the same pomt Bentham remarks — 

‘ Under the name of 6rotc heahna (a mode of oppression of which witnesses 
in the station of respondents are the more immemate objects) a practice is 
designated which has been the subject of a complamt too general to be lilrelv to 
’ " ^ u this form has a particular propensity 

been called upon that side oi the cause 
it on Its side , because the more clearl) 
a side is in the right the less need has it for any such assistance as it is m the 
nature of any such dishonest arts to aduunister to it Brute beating is that 
sort of offence which never can be committed by any advocate who has not the 
Judge for his accomplice Rule 1 Every expression of reproach, as if for 
established mendacity every such mai^estation, however expressed— bj 
language, gesture, countenance, tone of voice (especially at the oHtset of the 
examination) — ought to be abstained fron ‘ 

tendency of such style of address were tt 
truth, at the same time that the action of 
by any other plan of exammatioo — the 

soever) not being of any considerable duration the liberty might be allowed, 
with preponderant advantage for the fuctherunco of justice But, on a cloeo 
^ ’ • . ^pcct of fur 

of this kind 
rson invested 
11 as natural 
recollection 

and due utterance, and c\en (through confusion of mind) bctrnjed 
contradiction and m\oluntaty falsehood, as that a dishonest witness gbould 
detected and exposed ^e quiet mode above desenbed is not in any degree 


(1) W t> Evans m his Moles to Pothiw observed and U bas sot tbe time troth 

II 229 (180d) as texafds however the the preseni day 

last observation the date o{ it is to tie 
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susceptible of this sort of abuse the outrageous mode seems more liLeiy to 
terminate in the abuse than m the use . Rule 2 Such imwarrantcd mani- 
festations if not abstained from by the ad\ocate, ought to be checked, with 
' ' ’ ‘ ;ig<v Jq tljg pcesenco of the Judge, any mis- 

at the time by the Judge, is regarded by him 
the act, the misbehaviour, of the Judge 
On him more pirticularlj should the reproach of it lie , because for the con 
irnance (irhich is in effect the authonzatron) of it, he cannot ever possess any 
of those cvcuses which may ever and anon present themselves on the part of 
the ads ocate The demand foi ’ * ’ 1 interference 

of the Judge will appear the 3 had of the 

strength of the temptation, to ^ of the advo 

cate IS espo«ed Sinister interests m considerable vanetv concur in instigating 
him to this improper practice Rule 3 When on the false supposition of a 
disposition to mendacity, an honest witness has been treated accordingly by 
the cross tsaminmg advocate (the Judge havmg suffered the examination 
to be conducted in that manner for the sake of truth) — at the close of which 
examination all doubts respecting the probity of the witness have been dispelled. 


now and then observed the Judge to interpose, for the purpose of applying a 
check to the petulance o! the witness For one occasion in which, under the 
spur of the injury, the injured witness has presented himself to my conception 
as overstepping the limits of a just defence,— ten, twenty or twice twenty, have 
occuned, in which the witness has been suffering, without resistance and with* 
« <• c- ..n/iar torture inflicted on him bv 

dvocate Scarcely ever, I think 
interpose to afford his protection 
the persecution, for the purpo«e 
of stapng or alleviating the injury, or at the conclusion, for the purpose of 
affording satisfaction for it, — such inadequate satisfaction as the nature of the 
case admits of ”(1) 


TIT i,Trn 1 Ti /TTTn«TTT parti- 

erroneous 

^ ^ the situa 

tiou, the agifafion and hurry which accompanies it the cajolery or mfrniidatioa 
to which the witness may be subjected, the want of questions calculated to 
excite those recollections which mi^t clear up every difficulty and the confusion 
occasioned by cross examination, as it is too often conducted, may give rise to 
important errors and omissions ” 


Lowrie, J , m Ehott v BoylesiZ) said ‘ It is entirely natural that m the 
puhho trial of causes the earnestness of Counsel should often become unduly 
intense , and it is not possible to prevent this without such an attribution and 
exercise of power as would be entirely inconsistent with the freedom of thought 
that 13 necessary to all thorough investigation The remedy for it is to be found 
in inner rather than m outer disciplme Those who are zealously seeking the 
truth cannot always be watchful to measure their demeanour and expressions 
in accordance with the feebngs or even with the rights of others This zeal, even 


(1) Jeremy Bentham Rationale of Jodi (3) 31 Pa 66 (Atner), (1857}, cited in 

cial Evidence B II c IX B III c 5 Wigmorc p 876 

(2) 5 Beav 601 (1843) 




D50 


THE EXAMINATIONS 


[S. 138. 


when inordinate, must be excused, because it is necessar) in the feearch of 
truth , and generally it is not possible to condemn it as misguided or cseessiie 
until its fault has been proved by the discoiety of the truth m the opposite 
direction , and pM«ibly its very excess may haie contributed to the discoicn 
"WTicn the presiding Judge is respected and prudent a bint kindly given is gener 
ally all that is needed to restrain such ardour, when it does not arise in am 
deCTee from habitual want of respect for tbc rights of others and for the order of 
public business IVitnesses often suffer very unjustly from this undue earnest 
ness of Counsel, and they are entitled to the watchful protection of the Court 
In tbc Court they stand as strangers surrounded wtli unfamiliar circumstance' 
giving rise to an embarrassment known only to themselics, and in mere 
generosity and common humanitv they arc entitled to be treated, bj tho'e 
accustomed to sue’* it becomes 

manifest that thej the Court 

and jur), and all harsh and 

unfair treatment of them and the cause that adopts such treatment is len 
apt to suffer by it It is only where weakness sits in judgment that it can 
benefit any cause Add to this that a mind rudely assailed naturallv shut« 
itself against its assailant, and rcluctantlj communicates the truths that it 
possesses ” 


Insulting 
and other 
observa 
tions on the 
evidence 


“There is another matter connected with cross evammation m which 
there is no room or doubt as to the duty of Counsel and ns to the dut> incum 
bent upon Judges to enforce that dutc stringently The legitimate object of 
cross examination is to bring to light relevant matters of act which would otl er 
wise pass unnoticed It is not unfrequently coniertod into an occasion for thi 
display of wit and for obliquely insultmg witnesses It is not uncommon to pi t 
1 question m a form whicn is in itself an insult, or to prepare a ouestion tr 
Tcccivo an answer with an insulting observation This naturally pro% oKcs rctort« 
and cross examination so conducted ceases to fulfil its Icptimatc purposi 
and becomes a trial of wit and presence of mmd which maramu'e the audience, 
but is inconsistent wntb the dignitj of a Court of Justice and unfn\ ourable to the 
object of ascertaining the trutl AMien such a scene takes place the Judge i-* 
the person principally to blame He has a right on all occasions to exerci«c 
the power of reproving observations which are not questions at all, of prcicntm" 
questions from being put in an improper form and of stopping examination' 
which are not necessary for anv legitimate purpose (1) In /r» 7 « Trial{2} 

» I f ’ ’ accomplice “I think jou 

I for the same plot) that di 1 
ma^ be I will not preten 1 
to sav, that the next time I rotne up here 1 can communicate ns I haM don 
to daj ” Q “Certainly not there are people that proierhiallj ongl t t) 
have a good memory* A. 'Ics ccrtamlj ' Q ‘ You make 'otir 
evidence a little longer or shorter according as the occasion suits ? A i c’* 

I mention the circumstances ns they come to mi recoil' ction ” 

Ourney ‘That is ohsena*ion nnd not question ’ ^Ir IrfofpAws * 
asking him a question’ L C J Dallni “ lo« timild i ot vtnc cisene o 
tit mdcncc" 3Ir Ad6lj>ln$s “This about the digging entr nehment sou 
did not state on Monday * A “No I forgot that * 0 “Thenixt tiin'- 
there will be a new story * Mr Gurney “ I must interpose ml lord 1 *• 

J D<Ala$ '‘AUfht^e dbicnattoM are eertaxnly incorrect J/r Aiolfhui 
“ He has said it himself * wj ennext 1 come into the box I si all recollect other, 
things,’ and upon that I put the question whether he would tell another sti la 
the next time he comes ’’ "L C 3 Dallat “ Ask 1 im the question if 
it ’’ Mr Aiolphu* “ Shall vou tell us a new ston t! e next time I ' 


i» to ogtrune ouestioni # 152 /eif 
(2) 33 How at c 957 999 (IS’Ol 


(1) Sleghcn# History of the Cnminat 
I.a*ir of Englatid vol I pp ^36 See 
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“No If anything now occurs to mind when I come to stand here, I will 
state it.” 

In Hard’/s Tria’(l), Mr Ersltne, cross examining a witness to the pro- 
ceedings of an alleged sediHous meeting : “ Then you were never at any of 
those meetings but in the character of a spy — “ As you call it «o, I vnll tahe 
it so ” ‘ If you were not there as a spv, take any title you choose for yourself, 
and I will give you that ” I» C J Eyre • " There should be no name given 
to a witness on his examination He states what he went for, and in making 
obseriations on the evidence, you maj give it any appellation you please” 

After a repetition of the practice, Mr Gfftbs • “ I am sorrj to interrupt you, but 
your questions ought not to be accompanied with those sorts of comments . 
thev are the proper subjects of observation when the defence is made The 
bu:>ine«3 of a cross examination is to use all sorts of arts to prove a witness as 
clo-ely you can ; but it is not the object of a cross examination to introduce 
that kind of periphrasis as jou have just done” Mr Er^line ‘ “But on a 
cross examination, Counsel are not called upon to be so exact as in an original 
examination , you are permitted to lead a witness , ” L C J Eyre I think, 

’t IS so clear that the questions that are pul are not to be loaded with, all the observa- 
tions that anse upon all the preitous parts of the case, they tend so to distract 
the attention of everybody, thev load os in point of time so much , and that 
that 1 ? not the time for observalton upon the character and situation of a uitness 
is so apparent that as a rule of evidence it ought never to be departed from ” 

” It IS an established rule, as regards cross examination that d Counsel Questions 
has no right, even in order to detect or catch a witness m a falsity, falsely to J^jsjead or 
assume or pretend that the witness bad previously sworn or stated differently assume 
to the fact, or that a matter had previously been proved when it had not In- facts not 
deed, if such attempts were tolerated, the English Bar would soon be debased 
below the most inferior of society ”(2) 

A question which assumes a fact that may be in coutroversv is leading, 
when put on direct exammation because it affords the willing wntness a sugges- 
tion of a fact which he might otherwise not have stated to the same effect 
SimilaiH, such a question niav become improper on cross examination, because 
it may bv implication put into the moutli of an unwilling witness a statement 
which he never intended to make and thus incorrectly attnbute to him testi- 
monv which is not his (3) » 

In the Parnell CommisMon s Procecdtnq{i), the “ Times ” havang charged 
the Irish Land League with coraplicitj in crime and outrage, a constable testi 
fying to outiagos was cross examined by the opponents as to his partisan em- 
ployment by the “ Times ” in pToevnog its evidence Mr Xeichiood How 
long have )ou been engaged m getting up the case for the ‘ Times * ’ ” Sir » 
ff Barnes ” What I object to is that Mr Lockuood without has lag any foun 
dation for It, should asi. the witness ' How ’ 

up the case for the Times ” Jlr Lock 
learned friend as to the exact form of the ^ 

fectly prpper and regular If the man has not been engaeed in getting up the 
case for the ‘ Times ’ he can sav so ” Sir H James I submit that my 
learned friend has no right to put this question without foundation Counsel has 
no right to say ‘ MTien did you murder 4 B * ’ unless there is some foundation 
for the question In this same way he has no right to ask ‘ How long have 
vou been engaged in getting up this case t ’ for it assumes the fact President 
Ilannen . “ I do not consider that Mr Lockuood uas entitled to put the queMon 
H! that form and to assume that the uitness has been employed by the Times ” 


(1) 24 How St Tr 754 (1794) (3) Wigmore E\ I 780 

(2) Joseph Chitty Practice of the Lari (4) I9th Da> Times Rep pt S p 221 

2nd Ed in 901 
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Co-defend- The Evidence Act gi\es a to cross*examiiie witnesses called bv the 
^ts, Co- adverse party (1) One accused person therefore may cross-examine a witne«3 

® called hy another co accused for his defence when the case of the second accused 

IS adverse to that of the first (2) The section does not make special provision 


I \Ni) kt iia.4 neeutustftet beiAthsfe evsdenee taiken, vshfttlwt in 
exammation in chief or cross-examination, is common and open to oil the 
parties (4) It follows that if all evidence la common and that which is pi on b> 
one pvrty may be used for or against another party, the latter must hQ' e the 
right to cross examine The right therefore of a defendant (and d fortWi an 
accused) to cross examine a co defendant or co accused is, according to the 
English cases, unconditional and not dependant upon the fact that the cases of 
the accused and co accused are adverse, or that there is an issue between the 
defendant and his co defendant (B) If a defendant mav cross examine a co- 
defendant’s Witnesses d fortton he may cto^s examine his co defendant if he 
gives evidenoe (6) 

He-eia- party who called the xntnesa may, if be like, and if it be necessary, 

minatlon m examine him The re exammation must be confined to the explanation of 
matters arising m cross examination “ The proper office of re examination 
’ ' » t ' all the things advene 

I by a witness during 
proper for that pur 

pose, 80 as to draw forth an explanation of the meaning of the expressions used 
by the witness in cross examination, if they he m themselves doubtful, and 
afs6 of the motive or provocation which induced the witness to use those ex 
pressions , hut, a re examination may not go further and introduce matter 
new m itseU and not suited to the pulp » - ’ i - *i r'v <>« 

or the motives of the witness ”(7) So 
a former inconsistent statement, be ma 

for so doing (8) Even if inadmissible matters are introduced, the nght to rc 
examine upon them reraams (9) But, as observed, new facts or matters which 


lated (10) If facts are called out on cross examinatioix which tend to itnp<?*'ch 
•1 * -,i - < _ _ oatioD, make ex 

ihty as a witness 
■ New matter may 


(O liom Chani i Ilcuf Shatik 21 
C 401 (1893) , tor the niTe prior to the 
Act sec R \ Swroop Chunder 12 W R 
Cr, ?5 (1889) cited in the last case See 
R V Bardil) 6 Cot 458 Lord > C^t»n 
3 Drew 222 22S 

(2) Rom Cl and \ Hanif Sleiik, 21 
401 (1893) 

(3) Allen v Allen L R P D (1894) 

' 248 254 

(4) Lord V Colvin 3 DreweiT 222 

(5) Lord \ CoJotn 3 Drewery 222 
followed in Allen v Allen supra the only 
other allematite which m howeier hard 
ly praciicible n to declare the evidence 


inten not to be common to all the 
«ce 7? % Snrroop Chnnder 2 R 

(Si Allen \ Allen supra 254 
(7) Ta>W Ev S U74 Gfcealest 
467 

(8> R s IVood, 1 Cr & D 439 The 
Q ecn s eate 2 B & D 297 . ^ 

(9) Bletieil > Trepenhtng 3 A & ^ 

5S4 ... 

(10) Pnnee v Samo 7 A « F 6''' 

Butt Jones Ev 876 . 

(11) Burr Jones Er 1 875 «o *«>”» 
s SMtnesi had stated that he came 

jsil it HIS hell proper for the 
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however, introduced h\ permission of the Court, m which case the adverse 
party may further cross examine upon the matter (1) 


139. A person summoned to produce a document does not 
become a ^yltness by the mere fact that be produces it, and can- 
not be cross-examined imlesa and until he is called as a ^\^tness 


Cross- 
?vamlni- 
Uon of 
person 
called 10 


COMMENTARY. 


{produce a 
Idocument 


Any person may be summoned to produce a document without being sum- 
moned to give evidence , and anv person summoned merely to produce a docu- 
ment shall be deemed to have complied with the summons if he cause '“•uch 
document to be produced instead of attending personilly to produce the same (2) 
This section is in accordance with the English practice bv which if the witness 
be called under a suhpana duces tecum menly for the purpose of producing a 
document, which either r*. quires no proof or is to be identified by another 
witness, he need not be sworn, and, if unsworn, he cannot be cross examined (3) 

"When a person called cnlv to produce a document is sworn as a witness 
by a mistahe, and a quc-tion is put to him, which he does not answer, the oppo 
site partv is not entitled to cross examine him (4) In the case undermen 
tioDed(5), a wntness was summoned to produce a document m Court in connec 
tion with a certain suit He attended the Court, but did not produce the 
’ Im possession But this statement 

76, under section 174 of the former 
• * fleW, that the fine was illegally 

levied The jurisdiction of the Court to punish under section 174 of that Code 
easted orlj in the case of a witness, who not having attended on summons 
has been arrested and brought before the Court Under the corresponding 
provisioQt of the preset " *<-•»' ' r* "v-Tt’ -.i- -.o *1 , 

applv to any one who 
vnthout lawful excuse 

The case of a witness who having a document will not produce it, is provided 
for by section 175 of the Indian Penal Code (Act XIV of 1860) and section 480 
of the Code of Criminal Procedure (Act V of 1898) Where a witness denies on 
■oath that be has the pos«e®sion or mean<< of producing a particular document, 
he can, if he has been guilt} of falsehood, be prosecuted foi giv mg false ev idence 
m a judicial proceeding 

140. Witnes«es to character maj be cross-pxammecl and 
Te examined 

* COMMENTARY. 


Cross 
evamlna 
tion of 
person 
called to 
produce a 
document 


According to English practice it w not usual to cross examine except imder \Mtne55ses 
special circumstances, witnesses called mercl} to speak to the character of a to^charao- 
pnsoner , hut there is no rule which forbids the cross examination of such 
witnesses (7) 


vallmg him to ask on what charge be hid 
heen comnutted State v Fiell 41 Tex 
-35 (Amer ) 

(1) S 138 see Taylor Pi 5 1477 

(2) Civ Pr Code O XVI r 6 Wood 
xoffe and Amir Ali 2nd Ed p 829 Cr 
Pr Code 8 94 

(3) Steph Dig Art 126, Su"<mers v 
A/cre/j 2 Cr AM 477 Perry v Gibson 
J A & F 84 Rush V Smith 1 C M & 


R 94 Tajlor Ev | 1429 That the 
other side Cannot insist upon the person 
called heiKg sworn see Davis v Dale M 
& M 5l4 R V Murlis id SIS, Evans 
1 Afosely 2 Dowl P C 364 

(4) Jfiah V Smith 1 C M & R 94 

(5) In re Premehand Doulairam 10 B 
63 (1887) 

(6) P 804—807 

(7) Tajlor Ei I 1429 
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Leading 

question's 


When thev 
must notb( 
asked 


141. Any question suggesting the answer which the person 
putting it wishes or expects to receive is called n leading question 

142. Leading questions must not, if objected to by the 
adverse party, be asked in an examinatiou-m-chief or in re- 
examination, except with the permission of the Court. 

The Court shall permit leading questions as to matters vhich 
are introductory or undiluted, or which have, m its opinion, 
been already sufficiently proved. 


^Vhe^ they] 
maj lie 1 
asked 


143. Leading questions may be asked in cross-examination 

Principle — ^Loading questions in esammation or re examination are 
generally improper, as the witne'ss is presumed to be biassed m favour of the 
party examining him and might thus be prompted In cross exaramat'on as 
the reason generally ceases so does the rule See notes posl 


Taylor, Et , §§ 1404, 1405 , Oreenleaf, Et , ^ 434 , Burr Jones, 815 , Best, Lv , |5 641 
043 643 , Phipson, Ev , 5th Ed , 454, tt ttq , Norton, Er , 33o , Starkie, Er , 167 , Alison’* 
Practice of tho Criminal Iaw, 546 , Wigroote. Ev, §760 el aeq 


COMMENTARY. 


Leading “ A question/’ says Bentham, “ is a leading one, when it indicates to the 

questions witness the real or sup^iosed (act which the examiner expects and desires to 
have confirmed by the ansucr Is not your name so and so ? Do jou reside 
in such a place * Are you not m the service of such and such a person * Ha4e 
you not lived so many years with him * It h clear that under this form every 
sort of information may bo conveyed to the witness m disguise It may be 
used to prepare him to give the desired answers to the questions about to be 
imt to him , the exsmineP — trhife he pretendj i^noreace end rs asking lor is 
formation, is m reality gtung instead of rcceiintg it ”(1) It has often been 
declared that a question is objectionable ns leading which embodies a matcnal 
fact and admits of answer by a simple afBrmatue or negatise (2) While it i’ 
true that a question which may be answered by “ Yis ' or ‘ No ' is generallv lead 
ing, there may be such questions which in no way suggest the nnswtr desired 
and to which there is no real objection On the other hand, leading questions 
are bv no means limited to tho«e which may be answered by ‘ Yes ’ or ‘ No ’ A 
question proposed to a witness in the form whether or not, that u-', m the alter- 
native, IS not necessarily leading But it may be po, when jiroposed m that 
form, if it IS so framed as to suggest to the witness the answer desired (3) It 
would answer no practical purpose to cite the numerous decisions which deter 
mine whether psrticuHr question® arc leading or not, ns each case as it arises 
mast be determined with refermre to its own jiarticular circum-stnnces and to 

’ ■* I , a question is Icsdin" which 

lake, or which puts into hi* 
1 ® a relative not an nl>solute 
abstract — for the identical 
ussesf kind m one ca«e or 


(1) Benlhvm's Rationvie of Jodictsl 
1 xicirnce Thus siso a wilness called to 
rro\e that A Stole a watch from D» ahop 
must not be asked ' Did >ou see A enter 
Its shop and take a watch » The proper 
tnpuiry is What he saw A do at the time 
and place in question, Phipson, Tv, 5tb 
I d 464 " A question shall not be so pro- 


pounded to a witness as to indicate ihe 
anssier desired' McLean J m U 5 
V lheh,»fo>i 2 McLean 3il (Amer ) 

(’) See Taylor Ei . I 1401. Creenleaf 
L\ S 434 

(3) Burr Jones Cv ! 815 BesI Er, 
: 641 
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State of facts mifilit be not onh unobjectionable but the very fittest mode 
of interrogation m another (1) If a question merely suggests o subject which 
suggests an answer or a specific thing it is not leading A question is proper 
which merely directs the attention of the witness to the subject respecting 
which he is questioned (2) It follows from the broad and flexible character of 
the controlling pnnciple that its application is to be left to the discretion of 
the trial Court (3) Evidence improperly obtained by leading questions without 
fir;t declaring the witness hostile should not be considered (4) 

Leading questions arc here generally improper because a witness is pre 
sumed to be biassed in favour of the partr callmg bim who knowing exactly chief °and 
what the former can prove, might prompt him to give only favourable answers re exa- 
Such evidence would obviously be open to suspicion as being rather the pre niination 
arranged ver«ion of th i - * of the witness (6) 

The section «avs t/ • in piactice leading 

que tions are often s', « times hj express 

and sometimes b} tacit consent This latter occurs where the questions relate 
to matters which though stnctjr sjieikjng in issue the evammer is anare are 
not meant to be contested by the other side or where the opposing Counsel 
doe-, not think it worth hia while to object On the other band however 
lerv unfounded objections are constantly taken on this grouniL(6) If the 
objection is not taken at the time the answer will have been taken down m the 
Tj 1—11 1 i — .j,,,.!. re of having 

* 1 1 ' 1 ill interfere 

I ' mg Counsel 

' < I the objec 

tiOQ IS advisedli not taken) it is onlj through want of practical si ill that the 
omission occurs the «amc time it is to be observed that if evidence i 
elicited bv a senes of leading questions unobjected to tbe effect of evidence so 
obtained is verv much weakened It is advisable therefore (except where 
permissible) not to put such questions whether it be likeh that objection be 
taken to them or not (7) The proper way to exclude evidence obtained bv 


case where the Jud^e caused part of the interrogatory and part of the answpi 
to I e supjiressed an 1 the remainder which appeared not affected b) the context 
to he read m evidence was held to be correct 

As however the rule is merely intended to prevent the examination from 
being conducted uafairlv(lO) the rule is subject to three specific exception* 
mentioned in this section and m section 154 These eiceptions are — 


(1) Best Ev \ 641 

(2) I!j iV cl oils Dcr I g i ark 
K 81 It IS necessary to some ex 
tent to lead the m nd of t e v tness to the 
subject of the enqu y pc Lord Elen 
borough 

3) V\ gn ore C ? 770 

(43 Jagdeo E p 24 Cr L T Cd 
{192-’) 

(S) Ph pson Es 5th Ed 464 c nc 
Best Ev 64 

(63 Be t F I 641 v post 

(7) hiOrton Ev 323 It s often use 
ful n place of press ng the ob ec on or 
when the ol ect on s o erniled to asl 
tha the quest on appears upon the notes 
when the value of the vn wer w 11 becone 


apparent to the Apjellae Cour before 
wh ch the case may aga n come tor r al 
(8) T beya Ra T ps Koe 3 31 
P Cr 23 4 ( 871) see obser a ons n 

P w Bslo aU M R C 3 (1869) 
a tness vhen under evam na on n ch ef 
I efore the Court of Sess on sh uld not 
1 a e his attenf on d rec ed o h s depos 
t on before the Mag irate R Ran 
Cl der 13 W R Cr IR (18 0 

f9 S all \a c Q B 840 

1849) 

flO See R 4bd llah 7 A 383 39 
1885) The ol jec on to lead ng ques 
t ons s not that they are absolutely illegal 
but o tv that tl e are unfa r p Pethe 
ra C T 
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(1) IntTodactory and ui^isputed or suffictenlly established matter — The ruk 
must be enforced iq a reasonable sense, and must therefore not be applied to 
that part of the examination which is introductory to that which is material If 


to him the acknowledged facts of the case which have been alread) established (1) 

(2) Adierse untness — A witness who proves to be adverse to the part\ 
calling him may m the discretion of the Court be led or rather, cross examined (2} 

(3) Trading guesttons mag be ashed with the permtssion of the Court (3)— 
The Court has a wide discretion with reference to this, which is not controllable 
by the Court of Appeal(4) , and the fudge will alwajs relax the rule whenever 
he considers it necessary in the interests of justice and it is always relaxed in 
the following cases — 

(a) Idenlijicalxon — For this purpose n witness maj be directed to lool at 

a partirulir person and say whether he IS the man Indeed wherever from the 
nature o * ’ ‘ 

enquiry 

form (5) 

case ond it is often advisable not to lead exen where permissible Thu« in a 
criminal trial whore the question turns on identity although it would b 
perfectly regular to point to the accused, and ask a vntness if that is the person 
to whom bis evidence relates yet if the witness can unassisted single out the 
accused his testimony will have more weight (6) 

(b) Contradiction — ^Where one witness is called to contradict another as 
to the expressions used by the latter, hut which he denies having used be 

be asked directl) ‘ Did the other witness use such and such expressions 
The authorities are however, stated to be not quite agreed as to the reason ot 
tlus exception , and some contend that the memory of the second witness ought 
first to be exhausted by hia being asked what the other said on the occasion m 

Q uestion (7) So a leading question ms * contra 

ict a witness on the other side as to ** 

destroyed (8) The cace lost cited wa 

goods on board of a ship The defence was that the goods were not lost, and 
that the plaintiff himself had wntten a letter to his son stotinp that be ba 1 
disposed of all his goods at o profit of 30 per cent The son was called and cross 
examined as to the contents of the letter He swore it vvas lo^t but it con 
tamed no intimation of the kind supposed, and only said that plamtiff 
liave disposed of Ills goods at a great profit as he had been offered 8s for a pau 
of cotton stockings he then wore To contradict his testimony several vntnci’C'^ 
were produced to whom the letter had been read when received m 
One of these, having stated all that he recollected -of it, was asked u 
contained anvthmg about the plaintiff having been offered &• for ® ^ 

cotton stockings ” This being objected to ns a leading question, lord t eu 
borough ruled, that after exhausting the witness’s memory ns to the 
of the letter, he might be asked, if it contained a particular 
him which has been sworn to on the other side , otherwise it would be impo 
sible ever to come to a direct contradiction 


(1) Taylor Tv g 1904 ■ 142 

(2) S 154 fast Rest Ev I 642 See 

Lai Uas^o \ R., 42 C., 95? 


(1915) 

(3) <; 142 
(4> Taylor Tv 


i 1405 


(5) lb 

(6) Best Tv 
rd 451 

(7) Best r> 

(8) Curteen ^ 


I 643 Field Er 

• 

Tcvse 1 Can-P *. 


tib 
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(c) Defediic memory — The lule vnll be rela'^ed where the inability of a 

witness to answer questions put in the regular waj obvious!} arises from, 
defective niemory (1) It is common practice, when a witness cannot recollect 
a circumstance, to refresh his recollection by a leading question after the 
Court IS satisfied that hts memory has been exhausted by question framed 
in the ordinary manner (2) So where a witness stated that he could not 
remember the names of the members of a film so as to repeat them witnmrt 
suggestion but thought that he might recognise them if read to him this was 
allowed to be done (3) \ question is not objectionable which merelv directs 

the attention of the witness to a particular topic without suggesting the 
answer required Thus to pro\e a slander imputing that ‘ .d was a bankrupt 
whose name was in the Innkruptcj list and \vould appear in the next Gazette ” 
a witness who had onl\ proved the first two expressions was allowed to be 
asked, “ Was anything said about the Gazette ^ ’ (4) Upon a similar pnncip’e 
the Court will sometime-^ allow a pointed or leading question to be put to a 
witness of tender ^ earj, w ho«e attention cannot otherwise be called to the matter 
under in\ estigation (5) 

(d) Complicated matters — The rule will also be relaxed where the inability 
of a witness to answer questions put m the regular way arises from the compli- 
cated nature of the matter as to which he is interrogated (6) 

The above Instauce^ are mentioned as those in which the rule is generally 
and commonlv relaxed, but it will be remembered that the Court has a wide 
discretion to allow leading questions, not only in these but in any other cases- 
in which justice or convenience reqiures that they should be put As already 
obsened, very unfoimded objections are constantly taken on this ground In 
the case undermentioned in which it was held that pnmi facie evidence of a 
partnership having been given, the declaration of one partner is evidence 
against another partner , a witness, called to prove that A and B were partners, 
was asked whether A bad interfered m the busmen of B, and it was held not 


the subject of enquiry In general no objections are more frivolous than those 
which are made to questions as leadmg ones ”(7) 

4s soon as the witness has been conducted to the material portion of his 
examination, as soon as the time and place of the scene of action have been 
fixed, ‘ it IS generally the easiest course to desire the witness to give bis own 
account of the matter making him omit, as he goes along, an account of what 
he had heard from others which he always supposes to be quite aa materi'il 
as that which he himself has seen If a vulgar, ignorant witness be not allowed 
to tell his story m lua own waj, he becomes embarrassed and confused and 
mixes up distmct branches of his testimony He always takes it for granted 
that the Court and the Jurv know as much of the matter as he does hiniself> 
because it has been the common topic of conversation m his own neighbourhood , 
and, therefore his attention cannot easily be drawn so os to answer particular 
questions, without putting them in the most direct form It is difficult, there- 
fore, to extract the important parts of his evidence piecemeal , but if his atten 
tion be first drawn to the transaction by asking him when and where it hap- 
pened, and he be told to describe it from the beginning he will generally pro 
ceed in his own way to detail all the facts m the order of time (8)” So also Mr 


(1) Best Ev I 642 (5) Tajlor F> S 1405 

(2) Norton Ev 325 (6) Best Ev S 642 

(3) Acerra v Petron 1 ''tark 100 (/} NtchotU v Dov.hng 1 Stark R» 

Tajlor Ev S 1405 81 

(41 Nicholls V Doul tig 1 Stark 81 l8) S^rk Ev 167 

Best Ev i 641 
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Cross-pxn- 

mfnatlon 


Evidence 'is 
(0 matters 
is wlllnr 


Wisoiv sajs^l ) — " It is often a comcnient nav oI examining to ask a witnevs 
whether such a thing was said or done, because the thing mentioned aids his 
recollection and brings him to that state of the proceeding on which it is desired 
that he ’»houId dilate But this is not alwijs fair, and when an\ subject 
IS approached on which his evidence is expected to be reall> important, the 
proper course u. to ask lum what was done, or what was said, or to tcU his own 
Btorj In this wav, also, if the witness is at all intelligent a more consistent 
and mtclligihle statement will generally be got than b} putting separate ques 
tions, for the witnesses gencrallv think over the subjects on which they arc to 
bo examined in criminal cases so often, or they have narrated them so frequentlj 
to others, that thej go on much more fluently and distinctly, when allowed to 
follow the current of their own ideas, than when they are at cverj moment 
interrupted or diverted by the examining Counsel ” 

it nas aiwaj-s be».n an a<iauttcd rule that leading yuestions mav m general 
be askid in cross examination But there ore some circiimstancis in wLicL 
leading questions ought not to be put even in cross examination For tbougli 
leading rjue^itions mav (perhaps m England and certainlj under the terms of 
this "oction) m strictness be put in cross examination, whether the vntne«s K 
favbutahlc to the cross examiner or not, yet where a vehement desire is be 
traved to serve the interrogator, it is certainly improper and greatly le'^cns 
the value of the evidence to put the verv words into the mouth of the witness 
which he is expected to echo bad (2) It is also to be remembered that quea 
tions which assume facts to have been proved, which have not been proved 
or that particular answers have been given, which have not been given, will 
not, as being an attempt to mislead the witness, be at on> time, or m any 
exanunation, permitted (3) 

144 Any avifcncss may be asked, uliilst under e\amination, 
whether any contract, grant or other disposition of propert} ns 
to yhicli he is giving evidcnco uosnot contamedm a document, 
and if he says that it tras, or if lie is about to make an} stnt''nieiit 
as to the contents of any document, which in the opinion of the 
Court, ought to be produced, the adverse pnrty may object to 
such evidence being given until such document is produced, or 
until facts have been proved which entitle the party who cal’od 
the witness to giv’C secondary evidence of it 

Explanation- — A witness may give oral evidence of state- 
ments made by other persons n^out the contents of documents 
if such statements arc lu themselves relevant facts 

71/(w(ni(tOR 

The qoMtion n whether A assaulted B 

0 deposes that be heard A say to D— B wrote a letter nccu«mg me of theft and I 
be terenged on him.' This ttatement is rcleeant, as showing A’a motire for the 
and exidence maybe giTen of it, though noother evidence w given about the letter 

Principle.— 5ee Kote, post 

• 3 ( • iXjeument ’ ) ^ •’ 91 D2 (i-rrfwon o/ ora/ <riif<s« i« 

a 3 ( * Court ' ) ' of docu,ntnU) 

(1) Practice of the Criminal Uw, Scot 1\ I HU ,, «« 

lanVs« Tailor Tv I H04 Mil 'y, 

( 3 ) Phipjon Ev.. Sih Ed 473, Tajlor notes to » 133 ante V\ ifnore. tv.. « 
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This 'ection mcrth point- out the minaei in which the provisions of Matters in 
«ections 91 and 92 on/e, as to the cvrlusion ol oral b) documentary evidence writing 
ma) be enforced bv the pirties to the smt (1) If the adverse party do not 
object it I- the dutj of the Jtidee m cnminnl trixl«(2), to jircvent [and he may 
al-o m civil cascs(3), pre\ent] tin, production of inadmissible evidence notwitli 
standing the ab-ence of objection (1) 


Gross 
examina 
tion as to 
previous 
state 
ments in 


145 A witness may be crosS“e\anune<l as to preMous state-, 
ments made by hmi in writing or reduced into writing, and' 
relG\aut to matters m question(5), without sucli \vnting being 
showm to him, or being proved , but if it is intended to contradictl . 
him by the wTiting, ]ns attention must, before the wntmg can 
pro\ed, be called to those parts of it which are to be used for tin 
purpose of contradicting him 

Principle — The furnishing of a tost bv which the inemorj and integrit;| 
of a witness can be trud See Note post 

8 165 Cl (3) icrNiI ) 

Taylor, Er, §5 lUG U5l Wharton. Ev. |5 531, OS 


COMMENTARY. 

This rule is in the nature of an exception to the general prmciple forbid i»re\ious 
(lir\g all use of the contents of a ivrittcn lastrument until the mstrnment itself state 
be produced The section re enacts the protisions of Act II of ]855(6), and is 
neitlj the same as section 24 of the Common Law Procedure Act of 1851(7) 
which altered the rule laid down m Tho Queen’s case(8), namely, that the cross 
examining party was obliged, when the statement was in irritmg to show it 
to the witness and aftenvards put it m as his own evidence , a rule which it has 
been rematked(9) excluded one of the best tests by whuh the memory and 
integrity of a witness can be tned, it being clear that if the object of the cross 
examination was to test the witness’s memory this would bo entirelv frustrated 
by reading out the document to him before asking luir anj question about it 

The section says — ‘ mav be cross examined ” A witness when under 
examination m chief before the Court of Session should not have hia attention 
directed to bis deposition before the Magistrate (10) Tiie 'section does not 
say that the writing must be shown before the era's examination, but that if it 
IS intended to put is euci writing to coatrodict * ’ 

called to those parts which are to be used for 
him That is, not that he is to be allowed to ^ 

frame his answers accordingly, but that, if his answers liaic aiSered from hi- 


(1) Cunningham Ev note to s 144 
see The Q icen s Case B & B 292 

(2) Cr Pr Code s 298 

f3) V ante pp 130 131 

(4) Field Ev 6th Ed 453 

(5) See for examples Oriental Govern 
»ncnf etc Co Ltd v Narasitnha Chari 
23 M 183 210 (1901) Siircsh Cl andra 
' hinp 24 Cr L J ta" (1923) 

(6) See R v Ram Chiinder 13 W R 
Cr 18 (1870) Tiikheya Rai v Tupsee 
Aocr 35 \V R Cr 23 (1871) 

(7) 17 & 18 Vic Cap 125 which how 
ever contained the following proviso vis 


Provided always that i( shall be cum 
petent for the Judge at anv time during 
the trial to requ re the production of the 
writing for bis inspection and be ma> 
thereupoii make such use of it for the 
purposes of the trial he shall think 6t 
This proviso is however substantiallv 
contained in s 165 post Field Ev 6th 
Ed 453 

(8) 3 B & B 2S6 

(9) Tajlor Ev S 1447 

(10) R V Ram Chuiider 13 W R 
Cr 18 ( 1870 ) 
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previous statements reduced to wntmg, and the conttaibctiou is intended to 
be used as evidence in the case, the -rntness must be allowed an opportumtv of 
explaining or rcconahng hk statements, if he can do so , and i£ this opportuniti 
IS not given to him, the contradictorv writing cannot be placed on the record as 

cvidence(l) Itwasheldh\ the Pm y Council that the opportunity of tendering 

an explanation la still mote ev»ential when a witness s character and reputation 
are at stake, and that the Court is precluded both by this section and by 
general principles, from treating his oral testiiiionv as rebutted hi statements 
by him contained m documents m eMdence unless such statements were put 
to him in cross exammation (2) The previous statements must be really 
those of the witness So where A was craplo>ed bv B to write up Bs account 
books, B furnishing him with the necessary information either orally or from 
loose memoranda, it was held that the entries so made could not be gnen m 
evidence to contradict A, as previous statements made b) Jiim writing 
the statements being really made not by A but bj B, under whose instructions 
A had wntten them (3) 

The section applies to both criminal and cuil cases, and its provisions 
are therefore applicable at trials before the Court of Session to depositions 
taken before the conmiitting MagistraU. (4) In the undennentioned casefo) 
one of the witnesses for the prosecution was asked if he had made a certain 
statement before the Magistrate , but 'Wilson, J , held it was unnecessary 
to ask this question, as the depositions showed what the witness had said before 
the Magistrate, and added that the attention of the )Uiy might he called to 


out, was neiu oy tue N<a(cutta auu uomn xy ’ 
to give to the prosecutor no right of reply 
the sfafements of the witnesses recorded b * 
of the same witnesses at the Sessions, witl 
examination, the answers to which maj ^ ^ 

possibly elicit facts favourable to the prisoners (9) A Judge is bound to nut to 
the witnesses whom he proposes to contradict by their statements made before 
the committing Magistrate, the whole or such portion of their depositions as he 
intends to rely upon m his decision so os to afford them an opportunity of ex 
plaimng their meaning or denving that the' had made any such statemenf*', 
and so forth (10) “ The depositions taken by the comnutting Macistratc are 
always sent up and are with the Sc'^sions Judge during the tnnl The accMcu 
can, if he wishes, ha\e a copy of these depositions (11) He or his cou^l nr 
pleader can therefore inform bnnself of what the witnesses said Iwforc the Jlagu 
trate, and is in otposition to question anv witness who \anes m the Court o 
Session from his former statement The Ifessions Judge ought if asked, to allon’ 
the original deposition to bo used for this purpose ‘Where the Sessions 
himself noticed the discrcpanrj, and it was material, there can ho little aout 


(1) TuiAe^a /?«, v Tufitt Koer IS 

R Cr 23 24 (1871) Kruhnamacharxar 
V hnshnaynaeharxar 38 M 166 (1915) 

(2) Dal Gangadhar Tdak v 

Pond! P C 39 B 441 (1915) 19 C. 

\\ N 729. 43 I A 135, > 

Covtnd Kashinoth 34 B 218 (1900) 

(3) WvnfAfriAa-t Dt'onjt y Thr 
Dhurumsty S U Co 4 B 576 (18^0) 

(4) Field Ev 6th Ed, 455 456 

(5) R V Han Charon 6 C L. R 390 


(1880) 

(6) Field Ev 6th Pd 456 

(7) R V Ziattar Rahman 31 C, H . 
6 C U N ccch (1902) I P 

(8) Ante P 67S j. 

(9) E V P ndabun Bcnvrte 5 W ^ 
Cr 54 (1866) The »ecii<’n of 

Code relating to right of reply b*' 
reeentijr amended 

(10) R V Dan Saha 7A, 86. (1*’*' 

(11) Ste Cr Pr Code » 54! 
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that in using the origiml deposition for the same purpose himself, be would 
be acting holly vfithm the scope of his dutv as indicated by the provisions 
of the Evidence Act and of the Code of Cnmioal Procedure ”(1) Although 
previous statements made by witnessts may be used under this section for 
the purpose of contradicting statements made by them subsequently at the 
trial of an accused person, the} cannot, if they have been made m the absence 
of the accused, be treated as independent evidence of liis guilt or innocence ; 
nor Will section 2SS of the Criminal Procedure Code avail anything for this 
purpose (2) 

In England the settled practice in Cnminal Courts is now as follows . A 
witness ma} be crcis exammed as to nhat he said before the Magistrate, the 
Counsel cross eimmmmg mav show the witness the deposition and ask him 
whether he still adheres to the statement he made, without the Counsel reading 
the depo-'ition or putting it m evidence, but he is then hound by the answer of 
the witness unless the depo‘’ition is put m to contradict him, and it is not admis- 
sible to state that the deposition does contradict him unless it is so put m (3) 

A police diary cannot be used as containing entries which can of themselves 
be taken as cv idencc of am date, fact or statement , but it can be used to assist 
the Court by suegesting means of elucidating material points (4) Only the 
police-officer who kept such a diary can be confronted with it (6) “ If a pohee- 
diarv IS used by the officer who made it to refresh his memory, or if the Court 
uses it for the purpose of contradicting such pohee officer, the provisions of 
section IGl or H5 of this Act, as the case may be, shall apply (6) 

If the special diarj is used by the Court to contradict the police officer who 
made it, the accused person or his agent has a right to sec that portion of the 
diar} which has been referred to for this purpose That is to say, the parti- 
cular entry which has been referred to, and so much of the diary as is necessary 
to the full understanding of the particular entrj so made fcut no more (7) 

The Act 13 silent upon the case where the document has bten lost or des 
troyed, and upon the question whether in these or m an) other cases a copy 
can he used instead of the originals It ba« however, been stated that m such 
a case the witness might be cross examined as to the contents of the paper, 
notwithstanding its non production , and that, if it were matenal to the issue 
he might be aftenvards contradicted b) secondary evidence In such a case 
the cross examining party may interpose evidence out of his turn to prove the 
events, such as lo-’S, etc , relating to the document and to furnish secondary 
evidence thereof (8) 

The section only relates to previous statements made m or reduced into, 
unting If however, the previous statement has been verbal and not reduced 
to writing, it may also be proved to impeach the witness’s credit, if such former 
statement be inconsistent with any part of the witness s evidence which is 
liable to be contradicted (9) The Act makes no express provision to the effect 
that the witness s attention must first be drawn to the previous verbal state- 
ment and the witness asked whether be made such a statement before his credit 
can be impeached by independent evidence but there cun be little doubt that 


(U Held Ev 6Ui Ed 4S6 See 
observat ons in ^ v Arjun Megha 10 
Bom H C R 281 282 (1874) 

(2) Ahmuddm v R 2Z C 361 (1895) 

(3) R V Rtley 1866 4 F &. F 964 
/ V ll right 1866 4 F & F 967 Tay 
lor Ev §§ H49— 1450 

(4) Dal Stngh v Emf’cror 44 I A 137 
(1917) arproving R v Mannit F B 19 
A 390 (1897) 

(5) lb 


(6) Cr Pr Code s 172 and see Dadan 
Go \ R (190$) 33 Cal 10’3 See as 
to the amended section of the Cr Pr Code 
Woodrufles Criminal Procedure in British 

( ) See lb 7? \ Mannu 19 A 390 
(189 ) See also as to pol ce-dianes R 
\ Jadab Dor 4 C W N 129 (1899) 

(8) Tailor Ev ! 1447 
(9> S ISS cl (3) tost 


W, LE 
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InspcclIoQ 
of (lOCU- 
ment 
«hown lo 
\\ltnes3 


Questions 
la\\fiil In 
cross-exa- 
mination 


here also circumstances of such ptevious statement, sufficient to de-sijnate the 
particular occasion, ought to be mentioned to the witness and he ought to bo 
asked whether or not he made such a statement (1) 

“ The decisions upon the queslion, whether or not a party is entitled t 
sec a document which has been shown to one of his ivitnesses while under crov 
examination b\ his opponent, are somewhat conflicting On the whole, hon 
ever, the practice seems to be, that if the cross examining Counsel, after puttin 
a paper into the hands of a witness, merely asks him some question as to it 
general nature or identity, bis adversni ’ ’ ’ ’ 

but that if tlie paper be used for the 
witness, or if any questions bo put re 

writing m which it is imtten, a sight of it may then be demanded h) tbi 
opposite Counsel But such opposing Counsel has no right to read such i 
document through, or to comment upon its contents, till so used or put m b' 
the cross examining Counsel *’(2) 

146 "When a witness is cross-examined he may, in additior 
to the questions hereinbefore referred to, be asked any question; 
which tend — 


(1) to test his veracity ; 

(2) to discover Tvho be is and uliat is his position id 

life; or 


(3) to shake his credit, by mpnng lus character, althougli 
the answer to such questions might tend directly oi 
inflirectl} to criminate him or might expose or tend 
directly or indirectly to expose him to n penalt) or 
forfeiture (3) 


When wit 
ness to be 
compelled 
to 

Court to 
decide 
when qucS' 
tlons 
shall be 
asVf (I and 
when wit- 
ness com- 
I died to 
answer 


147. If any such question rehtes to a matter reletant to 
the suit or proceeding(4), the provisions of section 132 slnll 
apply thereto (6) 

148 If an)’ such question relates to a matter not rclev ant 
to the suit or proceeding, except in so far as it affects the credit 
of the witness by injuring lus character, the Court shall decide 
whether or not the witness shall be compelledfC) to answer it, 
and may, if it thinks fit, warn the witness that he is not oblige<l 
to answer it In exercising its discretion tlie Court shall liaie 
regard to the following considerations : (7) 

(1) such questions are proper if they are of such a nature 
that the truth of the imputation convejed b) 


(1) Field, E\ , 6lh Ed. 458 see Tay 
lor Ev I 1451, and Carpenter v irafl, 
3 P A D 457, wh«re PaltmoD. J uid 
“ I like the broad rule that when you mean 
to cive evidence of a witness* declaration 
for any purpose, you (hall ask bin, whether 
he e\er (uch eapression ' 

(2) Taylor F\ I 1482 Jarat Kumarx 
D<u\ \ Ihssestur Dull (1911), 39 C. 
245 teek \ Peek (IR70) 31 U T F , 


(3) See R v Gopal Doss 3 •'* 

278 ( 1881 ) , ,,, 

(4) This mean* the lame ai releviai 
a matter in issue” in • 132, ante 

(6) See a* to meaniof Mekef 5*^** 

V R 21 392 400 (1893) 

(7) See a: V Copal Doss ,ur« *' 7 
278 
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them would seriously affect the opimon of tlie Cour 
as to the credibihty of the mtness on the matter t< 
which he testifies : 

(2) siicli questions are improper if the imputation wliicl 

they convey relates to matters so remote in tim( 
or of such a character that the truth of the imputa 
tion would not affect, or would affect in a sligh 
degree, the opimon of tlie Court as to the credibility 
of the Avitness on the matter to which he testifies 

(3) such questions are improper if there is a great dis 

proportion between the importance of the imputa 
tion made against the witness’s character and th< 
importance of his evidence : 

4) the Court may, if it sees fit, draw, from the witness’i 
refusal to ansv.er, the inference that the answer i 
giien would be unfavourable 

Principle. — The credibility of the witness always m issue it being ‘ 
necessarv to ascertain the value and weight to be attached to the media through 
which the proof i« presented to the Court But at the same time it is necessary 
to protect the witness against improper cross examination 
89 137, 138 (Crofs tzaminalton ) s 3 ( Court ) 

t 132 [Iturminating queiltont ) a 165, PROV 2 {This section ts binding 

upon Judge } 

0 U 30 3S. Taylur E> H 1^26 1427 144o, 1459—1462, Phip^on Ev 6th Ed, 

474—470 Markby Ee 100 107 .SortoD, Ee , 228 , Field Et 6th Ed , 460 461 Taylor 
Ey, q 1460—1407 

COMMENTARY. 

Sections 132, 146 — 148 together embrace the whole range of questions Questions 
which can properly be addressed to a witness (1) The words in section 146 
“ tn addition to, <&c refer to the second paragraph of section 138 ante In ° 
addition then to the questions which may be asked in cross examination under 
the provisions of section 138 a witness may be further asked the questions 
mentioned in section 146, which latter section extends the power of cross- 
examination lar beyond the fumts of section [3S, which m terms coniines the 
cross examination to rele\ant facts, mcluding, of course, facts m issue The 
language of section 146, coupled with that of sections 138—147, makes it appear 
as if the ‘ additional facts spoken of in section 146 were considered as not rele 
vant ’ But of course this cannot be the case As is indicated in section 148 
these facts are relevant as t“nding to show how far the witness is trustworthy , 
and the only object of classing these facts apart from other relevant facts is m 
order that special rules mav be laid down as to when they may be contradicted 
and when a witness may be compelled to answer them (2) The questions which 
may be put under the provisions of section 146 mav relate to matters which are 


(1) R \ Copol Dass 3 M 271 278 
(1881) 

(2) Marlcby Ev 106 None but rele 
^ant questions can be asUed but relevancy 
js of a two-fold character it may be 
directly releiant lo its bearing on the very 


merits of the point in issue or it may be 
relevant collateraliy to the issue as m the 
case of facts relating to the character of 
a witness which are always relevant 
Norton, £v> 728 
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eitlier directly releTant to the suit, or relevant only as affecting the credihi!it\ 
of the witness Aa a general rule, all questions as to facts rcle% ant in the fipt 
mentioned sense must be answered whether or not the answer mil criminate 
the witness(l) and evidence wrill be admissible to conlradtct hi« answer* If, 
on the other hand, the facts to which the questions relate are relevant onlr as 
tending to impeach the witness’s credit, it lies m the discretion of the Court to 
compel the witness to answer or not, dealing with the matter not under the 
rule contained in section 132 but under the provisions of sections 148 — 162(2) 
Evidence m such a case will not be admissible to contradict the answer when 
given, unless in the case provided /or by the exceptions to section 153, po^i 

Indecent and scandalous questions may be put either to shahe the credit 
of a Witness, or as relating to facts in issue, or to determine whether or not a 
fact m issue existed If they are put merely to shake the credit of a witnc's, 
the Court has complete dominion over them and may forbid such questions, 
even though they may have some bearing on the question before the Court 
But if they relate to facts m issue or to matters necessary to be known in order to 
detemune whether or not the facts m issue existed, the Court has no jurisdiction 
to forbid such questions though they may he indecent or scandalous (3) 

No question respecting any fact uiclevant to the issue can be put to a 
witness for the mere purpose of contradicting him, it being only with regard to 
relevant matters that a witness can be contradicted bv proof of previous stale 
raents inconsistent with any part of his evidence (4) The provisions of sections 
148— 160, 163, arc restricted to questions relating to facts wh’ch arc relevant 
only in so far as they affect the credit of the witness by xnjunng hts charader, 
whereas some of the additional questions enumerated in section 146 do not 
necessiiily suggest any imputation on the witness’s character Nevertheless, 
it 13 boUovcd to have been the intention of the Act, ns also the practice, to 
consider all the questions covered by section 14G to be governed by the pro* 
visions of sections 148—160 and 163 (5) 

Section 148, together with sections 149—162, was designed to 
witness against improper cross examination (t post) (6) Sections 148, 14v, 
are as binding upon the Judge a« upon the parties (7) Under the first men- 
tioned section, when a question is relevant only ns affecting credit the Court has 
a discretion (for the exercise of which certain rules are laid down) ns to com- 
pcllmg an answer , and section 163, post, enacts that where sucli a question lias 
been answered the usual rule as to the inndmis''ibility of oMdeuce to contradict 
answers to irrelevant questions shall apply save and except in two cases , hut 
that if tlie witness answers falsely he may afterwards be charged with gi'iug 
false evidence 

Under the first and second clauses of section H8, the fact asked must he 
such as if true would really and seriously affect the creddnhty of the 
the matter to vhich he tcstifei The abuse of examination against winch 
clauses are directed is illustrated by the incident in the Trchlorne case, whf 
a wntne&s, an elderly man who was called to dispro\c the iclentitj of the chima 


(1) S« 132 147 

(2) \ Pramalt a Uclh Bote (1910) 
37 C 87R 

(3) Maho’ifd UitfTj V Hmp 70 Cr L 
J S6-5 s c S2 I C, 54 

(4) V ante notM luion cro« «xamiiu 
t on m B 138 and fast s 153 cl (3) 

(3) \(aTkb\ Tv 107 

(61 tiT Pield Fi 643 (Ib <tli Td 460 
4611 It H sa t with reference to • 148 
* if ihe witnesf eider of h,« own accord 


Dr beinc eomrelled by die Court, 
a ruestion which i* irreletant or w 
reJ^^nt only m 80 far a. U 
;«d,t ,nd ■( ...ch ddn »n "'T, 
ir expose bun to a penalty or f . , 
he entitled to the protection 
,y • 132 ante It era- 

s not But It li Bubmilted I*"** 
cetion should be extended to rich 
>ee notes to s J32 enie 
(7) S 165 fott Fror (2) 
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With the real Roger Tichborne, was most improperly asked m cross exacnma- 
tion whether iQ early life he had not had an intrigue with a married woman 
Questions respecting alleged improprieties o£ conduct, which furnish no real 
ground for ass immu that a witness who could be gmlty of them would not be 
a man of veracitv, should be checked (1) " If a woman ”, says Sir J F Stephen 
in his General Vicxo of the Crtmiiial Law of England, ‘ prosecuted a man for 
picbmg her pocket it would be monstrous to enquire whether she had not had 
an illegitimate child ten Tears before, though circumstances miQhl exist which 
’ ■ — »• T* _ i t ht owe a grudge 

circumstances 
harge for that 

reason (2) k Magistrate it was held should have disallowed upon the principle 
embodied in this section a question as to previous conviction thirty jears old 
put to an intended surety, on the ground that it related to matter so remote in 
time that it ought not to influence his decision as to the fitness of such surety (3) 
“AVhere the facts ishich form the subject of the question are comparatively 
recent the> are more important as beanng upon the moral principles of the 
witne s than when they are of remote date, because a man may reform and 
become m later years mcapable of conduct to which in earher life he was prone 
The interest of justice can seldom requite that the errors of a man s life long 
since repented of, and forgiven by the commimity, should be recalled to remem 
brance at the pleasure of any future litigant ”(4) 

Thud (Jlause declares it to be improper to make senous accusations against 
a witness who is called to prove some comparatively unimportant fact in the 
case With reference to the fourth Clause, read Illustration (h) section 114, 
ante and also the other matter which inay«be considered in connection with the 
same Illustration It has been sometimes stated that if witness declines to 
answer, no inference of the truth of the fact can be drawn from this But this 
general statement is open to question It is going too far to say that the gmit 
of the witness must be implied from his sifence, but it is m consonance with 
justice and reason that the Court should (as it indeed can scarcely help doing), 
consider that circumstance as well as every other, when deciding on the credit 
due to the ivitness (5) 

Where a party gave evidence in hi-* own case, ib was held by a majority of 
two out of three Judges that he m ght be asked, on cross examination, with a 
view of testing bs credit, whether an action had not previously been brought 
against bm in respect of a similar claim, upon wbch he had given evidence, 
and the verdict of the jury was notwithstanding against him, and tbs without 
producing the record of the proceedings in the previous case (6) 

But though as was done m the case last mentioned, evidence may be given 
of /ads, as that the witness has brought or defended actions which have been 
dismissed or decreed against bm , that Uie witness gave his evidence in such 
actions , that he made false charges and so forth , yet evidence of the particular 
opinion formed by a Judge in another case of the creit to be attached to the 
testimony of witness who is cross exammed in a subsequent trial, is 
inadmissible (7) 


(1) Taylor Ev S 1460 

(2) See Statner \ Steaarl 2 S & T 
330 332 want of chastity is not always a 
ground for discred ting a witness Per 
Sir C Cresswell 

(3) R V Ghutam Mustafa 26 A 371 
(1904) at p 374 

(4) Taylor Ev § 1460 


(5) Taylor Ev § 1467 

(6) Ammon v Lester, 31 L J CP, 
366 

(7) In re Fasumarly Jaggappa 4 
C W N 684 following Seai lan v 
Nelherclft L R 2 C P D 53 and 
disdngnisliing Henman v Lester, supra. 
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Question 

QOt (0 be 

asked 

without 

reasonable 

pounds 


Proced re 
of Court In 
oases nt i 
question 
bPinq iskc 
w1tl out 
reason'll Ic 
gpo nets 


In leccnt 
and scin 
ditous 
q cstlnn'i 


Questions 
Intended to 
Insult or 
annoj 


Questions 
in cross 
cxamlna 
tlon 


No Weight ought to be attached to the evidence of a witness who himse 
deposes to his own turpitude (1) 

149 No such question as is referred to in section 148 ougli 
to be a«ked unless the person nsking it has reasonable ground 
for thinking that the imputation ^^hlch it conveys, is well foundec 

IKustrat ons 

(o) A birr ster is instructed by i»n attorney or vuk 1 tl at an important w tnesa s 

t Th s is a reasonable ground for ask ng the witness whether he is a d\kd t 

(6) V pleader is informed by a pmon in Court that on mportant witness is a diki t 
the informant on be ng quest oned by the pleader g ves *at sfactory reasons for h s sUf* 
ment Th s is reasonable ground for ask ng the ntneo whether he is a dilki t 

(c) A witness of whom noth ng whitCTcris knonn s asked at random whether I e s 
dAl at Tl ere are here no reasonable grounds for the quest on 

(d) A w tness of whom noth ng whatever s known be ng quest oned as to h s mod 
of I fe and means of living gives unsat sfactorv answers Tl s may be a reasonable groom 
for ask ng him if he is a dAkl t 

150 If the Court is of opinion that anv «!uch question waj 
O'!! ed witliout reasonable ground it mav if it was n'lked bv an} 
barrister pleader vakil or attornev report the circum^^tances 

' of the case to the High Court or other authontj to ubich sucli 
barrister pleader vakil or attornej is subject in the eterci^e 
of his profes'uoii * 

151 Tlie Court mav forbid anv questions or inquiries 
which It regards as indecent or scandalous although such ques 
tions or inquiries may have some bearing on the questions before 
the Court ludess the} relate to facts in issue or to matters neces 
sary to bo 1 nowm in order to determine whether or not the facts 
m issue existed 

152 The Court shall foibid an} question which appears 
to it to be intended to insult or annov or winch, though proper 
in itself, appears to the Court needlessly offensive m form 

Principle — See Notes po t 

s 143 (Qu t oai affect nj ered I) s 3 ( ‘n •«“« ) 

e 3 ( Ud < ) s 165 OM 6y /u<^« ) 

Markby Er 107 Stepi Dg pp lo9 ICO Taylor Er §919 Powell Er St 
Ed '’'*7 And see author t cs c tod m laat sect on and m sect on 133 ante 

COMMENTARY. 

Sections 149 — 152 
'V witness nga nst im 
veiy much required 

section 148 is not verj effectual because an innocent man will ho eager w 

answer the question and one who is gmlty will by a claim for 

confess his gniH and that the threats contained in sections H9 150 do n 


(1) Kol C andra v Shb Chandra P C 12 
6D L R SOI 507 (1870) »c IS \V R 



s 153] 


CONTRADICTION 


967 


cam the matter much further (t) These latter sections were substituted while 
the biU was m committee for certain other sections in the original draft to which 
much objection a\-as taken and tbc discussion with reference to which will be 
found in the Proceedings m Council (2) Speaking of the substituted sections 
includin'’ section's 14G — 152 Sir J P Stephen said — The object of these 
sections is to lav down in the most distinct manner the dutj of Counsel of all 
grades m esaminin<’ witnesses with a view to shaking their credit by damaging 
their character 1 trust that this explicit statement of the principles according 
to which such questions ought or ought not to be asked will be found sufficient 
to prevent the growth in this countr> of that which m England has on manv 
occasions been a grave scandal I think that the sections as far as their 
substance Ls concerned speak for themseUcs and that they will be admitted 
to be sound bv all honourable adaocatea and bv the public Section 165 post 
further prohibits the Judge h raself from asking anj question which it woul 1 be 
improper for anv other person to ask under section 148 or 149 But whatever 
doubts there maa be os to the efficaev of sections 148 — 160 sections 151 and 152 
ou'’ht to prove effectual For in cases where it will be for the reasons men 
tioned of little use for the witness to decline to answer the Judge may at once 
interpose and stop the question (3) A\ith reference to section 151 it ma\ be 
observed that in leccnci of ca idence is no objection to its being received where 
It is veeessan/ to the decision of a civil or a cnminal nght (4) The Court 
cannot forbid indecent or scandalous questions if they relate to fads tn «sue{6) 
or to matters necessary to be known m order to determine whether or not the 
facts in issue existed If thej hare however merely some bearing on the 
que stion before the Court the latter has a discretion and may forbid them 
vHiere a question is intended to insult or annoy or though proper m itself 
appears to the Court needlesslj offenute in form the Court must interpose for 
the protection of the witn ^ nnot 

protect himself by showing but 

there is a presumption of c s to 

8 138 ante 

153. When a witness has been asked and has answered/ 
any question which is relevant to the inquiry onlym so fur as 
it tends to shake his credit by injuring his character, no evidence 
shall be given to contradict fum , but if he answers falselj he 
niay afterwards be charged with giving false e^adence 

Exception 1 — P a ^vltness is asked whether he has been 
pre\aously convicted of any crime and denies it evidence maj 
be gi\en of his previous conviction (8) 


(1) Markby Ev 107 

(2) See Proceed ngs of the Leg slat v« 

Counc 1 Supplement to the Gaitlte of 
Inda 30th March 1872 pp 233 238 

W th reference to ss 149 ISO it may 
be observed that an advocate cannot be 
proceeded aga nst e ther c villy or crim 
rally for words uttered in h s ofHce a* 
sd ocatr Sul! tan v Norien 10 M 38 
(1886) As to the extent of the pnvilegc 
of speech accorded to advocate see R v 
Kas! eenalh D nkur 8 Bom H C R 
Cr 142—146 (1871) 

(3) Markby Ev 107 


(4) DaCosia v lanes Cowp 734 per 
lord Mansfield Steph Dg pp 1S9 160 
Taylor Ev 5 949 Powell Ev 9th Ed 
227 

(5) See Ro ana v Ingles 18 B 468 
470 (1893) \fahemed Mtan v Emp 20 
Cr L J 566 S'* I C 54 

(6) It esion end ethers v Peary Mahan 
Dos 40 C, 89S (1913) 

(7) Aii nja Behart Sen v Harcndra 
Cho dra 41 C 514 (1914) 

(8) See 28 & 29 V e Cap 18 | 1 
Taylor Ev 5 1437 


Exolusiou 
of evl Icncc 
to contra 
diet 

answers t 
questions 
llestln? 
■leracltj 
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Exception 2 — If a witness is asked any question tending 
to impeach his impartiality, and answers it by denying the facts 
suggested, he may be contradicted (1) 

lUustTotions 

(o) A cLtim against an underwriter is resisted on the ground of fraud « 

The claimant is asked whether, in a former transaction, he*had not made a frandu 
lent claim. Ha denies it 

Evidence is offered to show that he did make such a claim 
The evidence is tnadmissihle 

(6) A witness is asked whether he was not dismissed from a situation for dishonesty 
He denies it 

Evidence la offered to show that he was dismissed for dishonesty 
The evidence is not admissible 

(c) A affirms that on a certain day he saw B at T .a hrre 

A IS asked whether be himself was not on that day at Calcutta He denies it 
Evidence is offered to show that A was on that day at Calcutta * 

The evidence is admissible not as contradicting A on a fact which affects his credit 
but as contradicting the alleged fact that B was seen on the day in question in 
Lahore (2) 

In each of these cases the witness might, if his denial was false, he charged with 
giving false evidence 

(d) A 18 asked whether his family has not bod a blood feud with the family of B against 
whom he gives evidence He denies it He may be contradicted on the ground that the 
question tends to impeach his impartiality 

principle —The reason of this rule, which restricts the right to give 
evidence in contradiction, w that \t is an object of piimarv importance to confine 
the attention of the Court as much as possible to the specific issues Without 

' ' *’ isBofa 

of and 
nistters 
at the 

very proof of the witness's frustirortfuness, whjJe no great expenditure of time 
need be maolred m ascertaining bow the facts stand (4) 
s 146 {Questions to credit ) 

Taylor, Ev , fi 143G 1437. 1439, 1440—1442, 1444, 1490 , Stewart lUpalje’a La"" of 
Witnesses |§ 203—210, Jlarkby Ev. 108, Iloscoe. N P Ev, 182, Steph Dig, Art. 
130 , Iloscoe, Cr Ev , 13th Ed , 88—90 , Norton, Ev , 332 


COMMENTARY. 


Exclusion of 
eildence 
to contra- 
dict 


den 

be 



(1) See All Cenl v Hilcheock, 1 Ex, 
93. Tailor. Ev . i 1442 

(3) See R v Sokharam Mukundjt, 11 
Bom H C R. 166 169 (1874) 

(3) Ktui Chiilom V Ago Kfian, 6 Bom. 
H C R, 93. 96 (1869), Taylor, Ev. 
I 1439 

(4) Cunningham Ev S 153 

(5) Illustration (c) and Taylor, Ev, 
S 1438 where the rule is stated to be 
that — ' if the questions relate to relevant 


facts, the answers may be contradicted, 
if to irrelevant they cannot and *tt 
;oiries respecting the previous conduct ot 
i witness will almost invariaWy « 
rarded as irrelevant if not connected 
he cause or the parties ' Jn Field, • 
Ith Ed , 464 ic IS said, ' The Act doe* 
lot Jay down Hus rule m so many worts , 
mt Its provisions as to relevancy 
ither matters necessarily involve 
uJe ' The exfrest provisions of s S. ontt. 
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for the defence that o witness for the prosecution was at a particular place at 
a particular time and consequenth could not then base been at another place 
where the latter states he was an^ saw the accused person is properly adnus 
sible m evidence even though the witness for the prosecution may not himself 
have been cross-examined on the point (1) But where the fact inquired after 
IS onlj coUateralh relevant to the issue as is the case with the character of 
the Witness Couiuel must be content with the answer which the witness chooses 
to give him If he denies the imputation the answer is conclusive for the 
purposes of the suit(2) the matter cannot be earned further at the trial except 
in the two cases provided bj this section which however does not appear to 
be very accurately expressed as there is at least one other common case where 
the witness mav be contradicted (see section 155 posi) The only redress 
which a partv has is to charge the vntnesa with giving false evidence and to try 
him for It To this general rule there arc however, os alreadv observed two 
exceptions contained in the above section and taken from English law 


test being whether the fact is one which the partv proposing to contradict would 
have been allowed himself to prove m evidence (3) The object of section 153 
IS to prevent truls being spun out to an unreasonable length If every answer 
given bj a witness upon the additional facts mentioned m section 146 could be 
made the subject of fresh inquiry, a trial imght never end These matters are 
after all not of the first importance beyond what is comprised in the exrep 
tions (4) 

Under the terms of the first Exception above referred to when a witness 
denies that he has been previously convicted his previous conviction ma} 
always be put in to refute lum (5) Section 511 of the Criminal Procedure Code 
declares the manner in which the previoas conviction may be proved m an 
enquiry trial or other proceeding under that Code In the absence of any 
especial provision the only medium of proof is the record of conviction (6) 

^ Whether the evidence referred to m the second Szcspiion can be given has 


however renders unnecessary this r«CTOrse 
to an impl ed rule see 8 155 fotf 

(1) Ji V Sakraha n ifukhunJfi 11 Bam 
H C R 166 (1874) 

(2) See IllusUat ons (a) and (b) 

(3) Kogt Ghulam v Aga Khan 6 Bora 
H C R O C J 9i (1869) CJtme All 
Gen V Huchcock 1 E* 91 99 

(4) Markby Ev 108 

(5) A s m lar rule prevails in England 
see Taylor Ev 5 1437 AH Gen v Hitch 
cock supra 

(6) R V Watson 2 Surk 149 tee es 
76 77 ante 

(7) 1 Ex. 93 see Taylor Ev 
I44C1— 1442 

(8) See s ISS cl (2) Post Alt CenI 
' H Ichcoek supra 

, (9) Norton Ev 332 Taylor Ev { 


1440 Stewart Rapaljes op cit 346 347 
e g that the witness is the kept m stress 
of the party call ng her {Thomas v Dav d 
7 C & P 350) or that the witness has 
suborned false w tnesses aga nst the oppo 
s te party {Queens Case 2 B & B 11 
Ah Gen V Hitchcock supra) or has had 
quarrels nith or expressed bosti} ty 
wards b m {R \ Shaw 16 Cox 503) 
see RoscOe N P Ev 182 Steph D g 
Art 130 Roseoe Cr Ev 13th Ed 83— 
90 Taylor Ev ! 1490 el seq More 
over if a plaint (Ts witness denies a 
material fact and states that persons coj 
nected w th the pla ntiff hare offered him 
money to assert it, the plaintiff may call 
those i>ersoss not only to prove the fact 
but to disprove the attempt at snborsa 
ton Melkutsh v Collet 15 B B 878 
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Question 
b} party t( 
his OW’D 
witness 


The distinction made between cases coming within the section and tha«e 
within the second Exception is exemplified in the undermentioned ca^e (1) 
There a person named Ycwm was indicted for stealing wheat The pnncipal 
witness against him waa a boj of the name of Thomas his apprentice The 
Judgi. aliened the prisoner’s Counsel to ask Thomas m cross examination 
whether he had not been charged with robbing his master and whether he had 
not afterwards said he would be revenged on him ind would soon fix him in 
Monmouth gaol * He denied both The prisoner s Counsel then proposed to 
pro\e that he had been charged with robbing his master and had spoken the 
words imputed to him The Court ruled that his answer must be taken as to 
the former , but that as the words were material to the giuJt or innocence oi the 
prisoner, evidence might be adduced that they were spoken b} tl e witness 
Care must be taken to distinguish between that contradiction of answers 
rall> disallowed and contradiction of answers 
In the latter case such answ ers raa) ahrays 
e been gi\ cn by the parts s osvn witness for 
the object is to show the true facts not merclj to discredit the witness * If 
a witness state facts in a cause which make against the partj who called bun 
yet the party may call other mtnesscs to prove that these facts were otherwise , 
for such facts are cMdence in the cause and the other sntness is not called 
directh to discredit the first, but the impeachment of his credit is incidental and 
consequential only ”(2) The rule is thus expressed m the American cases — 
Although a party may not discredit his own witness b) testimonv as to 
his general character, he maj give evidence to contradict anj particiuar and 
rnatenal fact to which the witness has testified He may shosv that the witness 
IS mistaken or that the facts are different from the version he gives of them » f * 
for the purpose of upholding hts cause of action or defence (not for the purpose 
of impeaching the witness) he may show how the fact rcallj is If no Mils 
a witness to prove a particular fact and fails m establishing it bj him (or u he 
disproves it) the fact may nevertheless be proved by another iv 3 tnes«» or the 
first one’s account shown to be incorrect A partv may always correct his oim 
witness, even though by directly contradicting him If such evidence were to 
be excluded the consequences would be most injurious to the adnunistration 
of justice as well in criminal as in cml coses (3) i 

154. The Court may m its discretion, permit tlie person 
who calls a •witness to put any quistions to him Inch might be 
put m cross-examination bv the adverse part} 

Principle. — A party may therefore, with the permission of the Court 
leadmg questions to the witness under the proMsions of section 143 or , 
examine him as to the matter mentioned in sections 115 14G Tlie T . 
excludes leading questions being chiefly founded on the assumption 

° f * 1 r whom he IS calif® 

nd he is cither bostik 

m las discretion allow 

a partj is held to re 

commend him as worthy of credence, and so it is not in general open 'r 
to test his credit, or impeach his truthfulness But there exist ca«es m 
the rule should be relaxed at the discretion of the Court, lus for instance, 


(1) R V lenin 2 Camp 638n 

(2) B N P 397 

(3) Stewart Rapalje* Law of Witnesses 
J55 355 xec also Alexander v Cibson 
Z Campb SS6 Fnedlandcr v Lender 
Astiirance Co 4 B A Ad 193 Bradly 


^ Ricardo 8 Bing 37 
Sth Ed 469, Best Ev ! 

5 939 n 4 

(4) Best El f Cl"* 
I 499 


Pb psoo 

615, Taylor Cr, 
\\ harton 
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there Js a <surpn«e the witness unexpectedly turning ho-stile m which and m 
otl er cA'ses the right of cxamimtion ex adierso is given (1^ A.nd when the 
defence has elicited new matter from a witness for the prosecution in cross 
examination the Court mat under this section | ermit the prosenition to test 
the witness s veracit\ on this point b\ cross examining him m turn (2) A 
witness whether of the one or the other party ought not to receive more credit 
than he realh descraes and the power of cross cxanunation is therefore some 
♦ttnes necessarv for the purpose of placing the witness fairly aud completely 
before the Court (3) But evidence impropcrlv obtained by leading questions 
without first declaring the Witness hostile should not be considered (4) 
s 3 ( Court ) M 145 163 (Quest ons t eras examina 

s 143 (Lend r> 3 gM«(Km» ) Ion) 

Tavlor Ev II 1404 U’C Stark e tv 16” lOS Ph pson Ev oth Pci 468 Ph A: 
Am Ev 46'’ S'*4 — 540 harlcin Fv |5 oOO 540 et seq Stewart Rapaljes Law ot 
Witnesses §| ‘*4'’ 2U— 216 R irr Jones Fv 8a7— 86** Best Ev || 642 64o pp 
6 6 0 

COMMENTARY. 

TI IS section under which the ] e 

Court cross-examine and put leadi t 

great practical importance it not o 

has been called in the expectation t 

cular state of facts pretends non icmembrance of tho«e facts or deposes to an 
entirelv different set of circumstances in which case the question anses whether 
the witness has bv his conduct entitled the part) to cross-examine hira This 
que tion has in such cases generally been argued with reference to the Fnglish 
ca es explaining the meaning of the term adverse used in the twenty* 
second section of the Common Law Procedure Act of 1854 as meamng either 
' hostile or unfavourable ’ respectively A witness is considered adverse 
when m the opinion of the Judge be bears a hostile animus to the patty calling 
him and not merely it is said(5) when his testimony contradicts his proof 
though It IS to be obseried that that fact may under the circumstances be 
evidence of hostility It has been also held(6) that eaen where a witness 
stands m a situation which naturalh makes him adverse(7) to the party 
desiring his testimonj the party calling the witness is not as of right entitled 
to cross examine him the matter being solely m the discretion of the Court 
to permit the person calling the witness to put any questions to 1 m which 
might be put in cross examination by the ad%or*;e party A witness who is 
unfavourable is not necessarily hostile A hostile witness is one who from 
the manner in which he gives his eviderce shows that he is not desirous of 
telling the truth (8) It is however to be marked in the first place, that the 
English Statute dealt with the question of the admissibilits of evidence to 
contradict the party s own witness a matter which is dealt with by the next 
section of this Act , and that the question whether a party can cross examine 


fn lb p 600 

(21 it r la Lot Ha-ra % R A’ C 957 

(mo 

(3> Pb 1 Am n 540 528 
f4) Jagdeo V Emp '’4 Cr L J 69 
(1922) 

(5) S rettdra Krtsl t a Mandat \ Raner 
Dassee 33 C L J 34 (1921) 

(0) Lueh ram Moltlal Botd ^ Radio 
Charan Poddar 49 C 93 (1922) 

(2) So the head note hut should not 
the propos t on be wh ch m ght naturally 
make h m adverse for if he is m fact ad 


\crse then cross exam nahon should be 
allowed PtobaMy wbat is meant is that 
though the w tness s posit on is such that 
he m gbt be adverse it must be shown 
that he >s in fact so or that there are 
grounds for so suppos og 

(8) Ltichirn I Hot lal Boid v Radha 
Charan Poddar 49 C 93 (1922) ref to 
Si rtndra hruhna Mandal \ Ranee Dassee 
47 C 1043 1057 The sect on was re 
centl) appl ed iri 3fofi Ram r Rrx /■ 24 

Cr L J 904 (1923) 


Right ot 
party to 
cro«s en 
mine nnd 
impeach hi’ 
ovn 
witness 
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Li'S own witness as to (for example) whether he had not upon another occa'uon 
given a different account of the transaction from that which he then deposed 
to, IS not the same as the question whether, if the witness denies having done 
60 , the party calling liim is at libcrtv to call other witnesses to prove it (1) 
Nextlj , the Statute mentioned is not in force m this country, and the section 
of this Act makes no mention either of the terms “ hostile ”, “ adverce ’ or 
“ unfavourable,” or of anv others, but leaves the matter entirely to the discre 
tion of the Court, which discretion must obviously be exercised with reference 
to the particular circumstances of each case (2) It is much to be desired that 
the matter should, if possible, be set at rest by judicial decision more especially 
since, as will hereafter be observed, the English cases lack unanimity Some 
of the cases here cited deal with the right to discredit the partv’s own witness 
by calling other testimonv, but such as are authorities for this right are 
a forlioTx also authorities for the right to cross examine one’s own witness, 
though, as already observed, the converse may not be the case The question 
of the right of a party to impeach and contradict his own witness is properly 
the subject matter of the next section but being closely allied to that of the 
present section it is here alone treated to avoid urneccssaiy repetition 
Gross-esa- Prior to the Common Law Piocedure x\ct, 1854, it had been held, with 
mlnatlon regard to cros*' examination, that tho party who calls a witness maj cross 
examine him if on the trial he <»hows any unfair bu9(3) , or be unwillmn'(4), 
or bv lus conduct m the box shows himself decidedly adverse(5) , or m the 
mterfest of the opposite party(6) , or if the witness &e the party’s opponent 
in the case (7) 

And it was also held that a party s own witness who having given one 
account of the matter to his attorney, when called on the tnjil, gives a different 


(1) See Creetuyugh v Ecclet 5 C B 
N S 796 arguendo 

(2) See DastPi v Coren RAM 17? 
(1824) when Abbott Ld C J said upon 
allowing cross exam nation o( an adverse 
witness — I mean to decide this and no 
further That in each particular case there 
must be some discretion m the presiding 
Judge as to the mode m which the exa 
mination shall be conducted in order best 
to answer tbe purposes of justice cited in 
Price V Manning I R 42 Cfa D 372 
(1887) 

(3) R \ Chapman 8 C A P 5S8 559 
(1838) , see also R \ Murphy 8 C A 
P 303 (1837) 

(4) R V Ball S C A P 745 (1839) 
[The situation in which a witness stands 
towards either party does not give the 
party calling the witness a right to cross 
exam ne him unless tbe witnesss evidence 
be of such a nature as to make it appear 
that the witness is an unwilling one). 
Parkin v Jifoen 7 C & P 408 409 
(1836) 

(5) Clarke \ Saffery RAM 126 
(1824) Baslin v Careu ib 127 (1824) 

(6) Ph A Am Ev 462 

(7) Clarke v Saffery RAM 126 
(1824) that IS when the witness stands in 
a situation which naturally makes bim 
adverse to the party who desires his testi 
mony as for example a defendant called 


as the plaintiffs witness Radha Jeei> i 
1 Teromenee Dosst 12 Moo I A 380 
393 (1869) It IS however now settlrf 
taw in England that a party when callM 
b> his opponent cannot as of nghf be 
treated as hostile the matter being solely 
in the discret on of the Court Price v 
Manning 42 Ch D 372 (J887). Since 
which decision also it would seem that the 
older eases (see Bowman v Bov.man 2 
MAR 501 Jackson v Thomason I B 
AS 74S, Coles v Coles L R I P *• 
M 71) holding that a necessary witnets 
I e one whom a party is compelled W 
call and who may therefore be cons der*d 
rather the witness of the Court than of 
the party as an attesting witness to a will 
can be discredited (as of r ght) by hn 
own side are no longer law ’ Phipson 
Fv Sth Ed 469 The same rule appli« 
m Ii dia see Subbajt v Shtddapo 26 
392 19S (1901) Where however toe 

accused applied for on adjournment to 
enable them to cross-examine the prosecu 
tion witnesses which was refused 
sequently had the witnesses summoned lo 
the defence it was held that the 
that the accused had been eonipeutQ v 
treat the witnesses for the prosecution • 
their own witnesses did not **’“'’*' I"',. 
character and that thev were *”1’“ ” 
cross-examine them Seoprakash 
Ranlins 23 C 594 (1904) 
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aCC ‘ ' , 111^.11 1 rr 

acc 

cas 

or 

gl^es a totaIl\ different version Then when ashed by the counsel of the party 
calling him whether he has not previously made a statement different from his 
present evndeiicc, objection is commonly taken by the other side on the ground 
that the witness his not jet appeared adverse A similar objection was taken 
in the case undermentioned(2), upon which counsel, seeking to cross examine, 
replied that it might not at present appear that the witness was adverse, iut 
that he desired to prote that i/as so, and it could only appear how it was, by the 
question which be proposed to ask, which in effect was whether the witness did 

the attorney, to prove which 
— “ The defendant s Counsel 
but it must be done to dis 
*’ ’ ' * to get nd of part of his testimony 

it will show that he is not tnist- 
to call the attesting witnesses to 
a will or codicil mai cross-examine them, as these are technically not the 
witnesses of either party but of the Court (4) 

Passing from the question of the cross examination of the party s own impeach 
witness(5) to the question of his impeachment, it was settled law m England(6) meet 
prior to the Common Law Procedure Act, 1854, that a party could not impeach 
bis witness’s credit by general evidence of his bad character!?), but he might 
contradict him by other evidence on points directly relevant to the issue 
It was, however, an unsettled pomt whether the witness could be discredited 


(1) MeUiuiih V Collier, 19 L J , Q B 
493, B e 15 Q B 878 (see this case 
n'ie& on aaoAieT point at p 989 ante, note 
7) wbere Erie J , observed — ' There are 
treacherous witnesses who will hold out 
that they can prove facts on one side in 
a cause and then for a bribe or from 
some other motive make statements in 
support of the opposite interest In such 
cases the law undoubtedly ought to perm t 
the party calling the witness to question 
him as to the former statements and as 
certain if possible what induces him to 
change it And for similar cases sub 
sequent to the Act of 1854 see Dear v 
Knight 1 F & F 433 (1859) where 'he 
pnor statement was made to the party 
Failkner v Dnne 1 F & F 254 (1858) 
where it was made to the party s attorney 
Pound V Wilson 4 F & F 301 (1865) 
where the prior statement was made m the 
bankruptcy Court and R v Little IS 
Cox 319 (1883) where the prior statement 
was made to the mother of the prosecutnii 
In two cases in the Calcutta High 
Court Barlou v Chum Lai Small Cause 
Court Transfer Suit No 15 of 1899 3rd 
Jan 1901 McLeod v SirdarmuU Suit 
No 833 of 1900 13tb Aug 1901 the 
Court allowed cross examination it ap 
peanng that the witness had made a state- 
ment to the attorney of the party calling 
him 

(2) Faulkner v Brine 1 F &. F 254 


(1858) 

(3) See also to the same effect Amslell 

V Alexander lb L T bl S S3b (18«) , 
[A witness called on behalf of the plain 
tiff gave evidence quite different from 
the proof in brief of plaintiff s counsel and 
from the beads of evidence as taken down 
in writing by the plaintifis attorney and 
alleged to have been read over by him to 
the witness The witness was considered 
sufficiently adverse to be examined as to 
h 8 previous statements to the plaintiff s 
attorney and the Judge allowed the wit 
ness to be asked whether he did not say 
the several th ngs stated in the paper con 
tain ng the heads of his evidence as taken 
down by plaintiffs attorney] See as to 
this case Post 

(4) Jones V Jones (I°08) Times L R 

V ^4 p 839 

(51 As to wh ch sex. further Tavlor Ev 
5 1404 Slarkie Cv 167 168 Phipson 
Ev Sth Ed 468 Ph & Am Ev 46’ 
Wharton Ev 4 SOO Stewart Rapaljes 
op ct S9 242 216 Best Ev I 642 

(6) See Greenoitgh v Eccles 5 C B 

N S 802 per Williams J and see 
generallv Tavlor Ev § 1426 Ph & Am 
524 540 Stewart Rapaljes op cit If 

211— ’le Wharton Ev I 549 et seg 
Burr Jones Ev {§ 857 — 862, Best Ev, 
5 645 

(7) This IS not the law in India under 
ss 154 ISS and post 
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b> Jiroof that he had made mconaibtcnt statements Tlic Act mentiomd settled 
the coiitroatrs} on this last question declaring that m case the mtiietj 
shoild, in the opinion of the Judge, pro\e arficr«c, the patty might, b) lva\t 
of tlic Judge, proNC that lie had made at other times a statumont mcon^istmt 
with his present tes^imonj (1) 


Tlic question was then debited as to what was tin. meaning 
ndtcrscintlu "* . > ■>" 

to the part) 
this question 


it has he^n 1 


of the wcnl 
' ' 0 tile 

Uj on 
Hi) 

fiidc* 


he Uars a fcchinf trt the part) cUlinji Lnn (ns indicated b\ Ins attitwh 

and demeanour ami mode of nnswit) and not mcrcli when his teJimonN con 
Indicts hia proof, but the coiitrari new* has been taken m several otlur 
casc^ (1) It ran therefore be hanll) said in this state of tlic nuthontita (t in 
ciall) in India wlicro the wonls(of sections 154, 155 arc alone to be considcrttl) 
that it IS a settled rule that it h only when a witness inamf&stl) show's a ho tile 
ncrsoinl fechm; bv his conduct and demeanour that the Court ought to allow 
Ins cross examination and iim>cachmcnt Tiic tcstimonv of a witness, if ndvervt, 
IS onh the more dvngeroua ii he shows no hostile dispositionfS) , and if hi U 
astute ns well is treaclurous, he wdl take care to conceal his true sentmunts 
from the Court In the language of Lord Penman “ it is lmpo^slblc to conciWi 
a more frightful iiuqiut) than the triumph of falsehood and treache'"' >» a 
witness who plcilgos himself to depose to the truth when brought into Court 
and m the mean tunc is ^rsuaded to bwenr when hr appears, to a complctili 
incomistent stor) ’ (0) It is, however, eaMcr m the matter of this and tli 
following section to show objection again '* * »i « 

to declare one which shall be of general 
be possible or advisable The Lcgislatui 
that onv rule upon this point should be 

no fetter on the discretion of tbe Court to allow cross'csaniinatjon unihr tht, 
provisions of section 151 , and (6) it has relaxed tlic rule of English law(7) that 
a part) shall not m nnv case be allowed to impeach Ins witness s credit bv 
peneriit evidence of Ins had character (8) For under the provisions of section 


Aee Ta>lor S 1426 the sec 
lion of the statutp js howrter >017 con> 
fuseU Sec the jud^inent tn Cee*"Ou}h 
\ CceUi 5 C B NS S02 tufra 

l2) Creciiffush \ CeeUt 5 C B N S 
786 (1S59) fer Williams and Willes JJ 
Cockliirn C J not who1l> concurring m 
the jiilgnient, heed i JO L 1 

2^0 OS5S) M TuJor r» p 933 h 
( 11 ) 

(Jl In Coles \ Ccles L R I P tt 
D 71 (1S66) Wilde J O adopting 
counsels dednitioii said * An odierse 
Witness IS one who dots not gue the 
eiidence which (he part) calling hint 
wished him to gtie A hosMe witness ts 
cne who from the manner in which he 
guts his evidence shows (bat he is not 
desirous of telling the truth to the Court 
Rut as has been obserted (Pbipson Es 
5th I d 4 fiV) this de^nifion howeter 


where the obteetion was express!} taktn 
that there was nothing in the demeanour 
of the witness to show that she was host • 
>et the esidence was admitted frr’ ^*7 
J in consultation with Case 
. 16 L T ^ S. SJO (I'^l’ 

I In ( reeitoi gh \ i:fc/rr S C B ' 

786 It IS Mil down that to enable a pam 
thus to contradict his own witness I r 
witness must appear not only unfascur 
alle but BClually hostile There mu« ^ 
vome exhibition of animus tihieh “ 
MOSS do%s not seem lo rjhihii * ' ' 
howeier in m> opinion adverse f 
Bramwell B ] Pound v H Jjon 4 b ^ 
r JOI (1865) Trie J fJntfbis «« 
there were merely different *****“lf„, 
and the witness was held advffseJ " 

V An pht 1 r X F.. 433 (1 W) t* » 
lar easel . « „ » C 

(5) Creertoush i Ecelet, 5 C. B ■' 


might m nnny eases apply to a favourable 786 arptende 

witness The terms appear to be ireifeil ( 6 ) ff'nfAl v BeeteH ^ ^ \ ^ 

vs i)Ti'>n)mous in Su'endra Kruhno item (7) Creeneuth \ CecI s, S C D- '* 

dal V Ranee Dassee, 33 C. L. J 34 802 . , , 

<1921) ( 8 > The meaning of this rule 1* 

(4) A \ LillU. 15 Cox 319 (l«83). partv after rrwlucing a witness CJ 
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154, the pirtj calling a ^ntnosa ma^, with the consent of the Court, impeach 
his credit b\ cro3« examination M putting all the questions mentioned m 
section 140 and may, under the provisions of section 165, impeach his credit 
bv the independent testimony of persons who testify that they from their 
knowledge of the witness belie\c him to be unworthy of credit It is, of course, 
clear that the mere fact that a witness tells two different stories does not neces- 
sarily and m all cases show him to be hostile. So it lias been held that the 
mere fact that at n Sessions tnal a witness tells a different story from that told 
by him before the Magistrate does not necessarily make him hostile The pro 
per inference which may be drawn m such a case from contradictions going to 
the whole texture of the story being that the witness is neither hostile to this 
side nor that, but that the witness is one who ought not to be believed unless 
supported by other sati-factorj evidence (1) But it is also submitted to be 
clear that where thc'e conflicting statements mvolve great discrepancies and 
contradictions and are the outcome of fraud, dishonesty and treachery on the 
part of the witness, the part) calling Jum should be permitted to cross examine 
him under this section as to the fact and cause of the discrepancies and contra- 
dictions, and if necessar)' to impeach liis credit under section 155 by substan 
tiating the facts contained in the questions put to lum by independent testi 
mony “ If a part^, not acting lumsclf a dishonest part, is deceived b) his 
witness — or if a witness professing himscH a friend, turns out an enemy, and 
after promising proof of one kind gives evidence directly contrary— is the party 
to be restrained from lavinc the true state of the case Sefore the Court ^ The 
coQunon sense of mankind might be ez|>cctcd to answer this propo'‘ition in 
the negitive, and to decide that the true state of the case should be made 
biiown^’(2) There is no distinction m principle between an attesting witness 
whom a party is obliged to call and any other witness whom he may cite of 
his own choice (3) M'hen further a witness is treated as hostile and cross 
examined by the party calling him, this must be done to discredit the witness 
fihogethft and act merely to get rid of part oi hit testimony {^} 

The rules considered are appbcable to both cnmiDal(5) and civil cases 
And in England it seems to have been held that the opinion of the Judge as 

last 

sta 

it can only be admitted for the purpose of neutralising or raising doubt and 
suspicion as to those parts of tlie witness’s testimony with which the contrary 
statement is at variance (7) 


See further as to the impeachment of the viitoesa the notes to the following 
section 


I 155. The credit of a witness may be impeached in the^mpeachin 
foUowTng ways by the adverse party, or, with the consent of tlie 
i Court, by the party who 0.1118 him ■ — 

(1) by the evidence of persons who testify that the}, from 
their knowledge of the witness, believe him to be 
unw orthy of credit ; 


prove bun to be of such a general bad 
character as would render him unworthy 
of credit Ph & Arn , 526 527 

(1) Kalachand .Sircar \ R 11 C 51 
(1883) R V Sagal Samba, 2 C 642 654 
(1893) 

(2) Ph i Arn Ev S 555 see tb. 
528 540 

(3) Surendra Krishna Mondal v Ranee 


Dajsee 33 C I. J 34 (1921), S C 24 
C W N 860 

(4) tb Sol^endra v Emp 24 Cr L 
J 93 (1923) 

(5) R V Murphy 8 C & P 297 308. 
R V LittU 15 Co-c 319 

(6) Rice \ Howard. IS Q B D , 681 

(7) Ph A Arn 528 fl'right \ Beckett, 
I Moo & R , 414 
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(2) by proof that the mtness has been bribed, or has 

[accepted](l) the offer of a bribe, or has received any 
other corrupt inducement to give his evidence ; 

(3) by proof of former statements inconsistent ^vith any 

part of his evidence which is liable to be contra- 
dicted ; 

(4) when a man is prosecuted for rape or an attempt to 

ravish, it may be shown that the prosecutrix nas 
of generally immoral character. 

Exjilanation . — A witness declaring another witness to be 
unworthy’ of credit may not, upon his examination-in-chief, 
give reasons for his belief, but he may be asked his reasons in 
cross-examination, and the answers which he gives cannot be 
contradicted, though, if they are false, he may aftcrw'ards be 
charged wth giving false evidence. 


llluitraUoni 

(а) A sues B for tho price of goods sold and delircrod to B,0 says that he dehrered the 
goods to B 

Evidence is oQcrcd to show tbit, on ft previous occasion, he said thst he hsd not 
delivered tho goods to B 

The evidence is admissible 

(б) a IS indicted for the murder of D 

C says that il, when dying, declared that^ had given £ the ivound of which he 
died 

Evidence is offered to show that, on a previous occasion, C said that the wound wbs 
not given by A or m bis presence 

The evidence is admissible 

Principle — The witness hemp the medium thiough winch the Court is 
to arrive at the truth or falsity of the claim or charge in litip.ntion, it is always 
necessary to ascertain the trustnortlimcss of this medium This is the common 
function of cross examination, which is, howea er, not in all coses adequate It 
IS necessary, therefore, that the pnrties should be empowered to gitc indepen- 
dent testimony as to the character of the witness wth a view to showing that he 
IS unworthy of belief by the Court, which may be done in the four ways specified 
m this section. 


Impcaching 
credit of 
witness 


a 3 (“Court") e 3 {“ Eiidenee") 

a 137 (Examination in^cAie/ and eross-ezaminnlion) 

Steph Dis.Arts 131,131 134 . Taylor. Ev . 5| 303, 1470—1473. 1470. Ph * 

Am. 501—510, Whirton. Ev . i| 049— 571. Burr Jonrs Ev , |§ 804, 805. 800, 813. 

870, 871, 808, Steirart It^piljos Law of 4\itnos!«es, §5 100 — 210, Markbj, E' • * • 
Norton. Fi , 314 

COMMENTARY. 


The credit of a aantness may be impeached in the following waj's : 
cross exnnunation(2), that is, by eliciting from the witniss himself » 

paraging to him , (h) b> calling witnesses to disprove liis testimony on ww 


( 1 ) The word in brackets was substituted (2) See is 1J8. 140, 14b 146, 147 

for • had" by s 11 of the Amending Act 154 
XVIII of 1872 
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points (1) The credit of a witness is of course mdirectlj’ impeached by evidence 
dispronng the facts winch he has asserted , {c) by eliciting in cross examination, 
nr if denied independently proving the partiality or previous conviction of the 
uitness(2) , or that he has been bribed, or made prcMOUS inconsistent state 
ments or the immoral character of the witness if she be the prosecutrix in a 
trial for rape(3) , (d) bs independent proof that the witness bears such a reputa- 
tion as to be unworths of credit (1) 

This clas. ification though corresponding with that genernllj given in the 
English textbooks, i* not that adopteil by the Act, which deals with the 
above mentioned matters under the classes of (a) cross examination{5) , (6) 
rontradictjDn(6) , (c) impeachment of credit (7) 

(a) Cross'evam.ination may or may not have the enect of impeaching the 
credit of the watness , a result which depends upon the nature of the questions 
put to the witness and the anewers which he gives to them (6) A distinction 
also appears to he drawn between contradicting a watness and impeaching Ids 
credit (8) Where the facts stated ba the witness are rcleaant to the issue e\i 
dence maj always be giaen to contradict them under the provisions of the fifth 


of the credit of a witness is considered and set apart from both cro«5 examina 
tion and contradiction apparentU because under the let a witness s credit maa 
be impeached upon a point upon which there has been no cross examination 
and therefore no room for contradiction 

This question of classification is, however, of no great practical import* 
ance, as (be pronsioos of this «ection are in substandar accoraance with those 
of English law on the point though it is useful to bear it m mind, m order to 
a\oid the confusion which is not unlikely to result from the novel view of the 
matter presented by this Act The two mam points upon which this section 
differs from English law are that under the first Clause a party may discredit his 
own witness by proof of such a reputation as renders him unworthy of belief, 
which may not be done m England , and that apparently it is not necessarj 
under the third Clause to hy a foundation by mterrogatjon of the witness for 


(11 Under s 5 ante see Ta>Ior Ev 
: 1470 Field El 6th Ed 467 

12) S 1S3 

(3) S 155 clauses (2) (3) (4) 

(4) S 155 clause (11 

(5) St UO lyt 

(6i Ss S 153 

(7) S 155 

(8) See Field Ei 6th Ed 467 

(9) See Cunningham Ev 372 The 
Boml ay H gh Court in N i Sakhara n 
^Tik ndj 11 Bom H C R *169 (1874) 
appear to cons der that the provisions of 
the Indian Evidence Act for the contra 
diction of witnesses is less extensive thin 
that of the English law If however « 
5 be read « th these sections it wiU I 
think be seen that they are identical 
And tee Field Ev 651 where it is said 

the Evidence Act asttmes that where 
the facts are relevant evidence may be 
given to contrad ct The express provi 
sions of s 5 however render unneces 
'ary this recourse to an tmpl ed rile It 
IS also to be ol ser ed that the question 


whether contradicting evidence upon relev 
ant points may be given is in part a ques 
tiOQ of procedure see Field Ev 651 653 
and ttf EiPlataton to s 5 ante (ib 
6tb Ed 467 468) 

(!&} S ISJ »’ EjrcepttoKS {1} 
iZ) This section does not appear to be 
accurately expressed for there is at least 
one other common case where the witness 
may be contradicted If the witness Oe 
asked m cross examination whether be 
made a previous neons stent statement 
and denies having done so independent 
evidence may be given to contrad ct that 
statement under s 154 cl (3) In Field 
Ev 6th Ed 467 the following explana 
tion IS given In these two exceptional 
cases [those mentioned m s 152] th* 
evidence is allowed to contradict answers 
to fvest ans oet«o/(y fat The e\ idence 
allowed by $ 155 to impeach the w tness ^ 
cred t may apparently be given although 
the witness has not been questioned upon 
the point unless some other portion of the 
Act prohibit it — see eg s 145 


62 
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subsequent evidence in proof of the previous inconsistent statements (!) In 
England, further, a party may give proof of such statement by his own witne'w 
only where the wtness is, m the opinion of the Judge, “ adverse ” And 
though doubtless the English practice ’^1 be in a large number of cases followed 
in this respect, yet it will be remembered that the Act has left the dicretion 
of the Court wholly unfettered, either to allow or disallow such inipeachinent 
as the justice and the particular circumstances of each case may require " The 
importance of the section lies in this that it by implication restricts the endence 
wlucb may be given (otherwise than in the exceptional cases mentioned in 
section IC3) to impeach a witncs’s credit — to that specified m the section "(2) 
The rules with regard to the impeachment of witnesses apply to bot!i 
criminal and civil cases, and by the terms of the section, the same impeichinj. 
evidence maj be given m tbe case both of the adversary’s and the party’s own 
witness As to the cases in which a party may discredit his own \ntness, scf 
the Notes to the preceding section It is to be here observed that thoucii 
this Section renders former statements relevant onlj to contradict or negatiVf 
the statements made previously, yet section 287 of the Criminal Procedun 
Code goes further in making previous statements before tbc Comnuttin" 
Magistrate “ eMdence in the Ca<»e ” that is Bubstanti\e evidence of the fact« 
therein deposed to (3) 

(1) Independent evidence may be given that an adverbary’s (or with tbe leaie 
of the Court a party’s own) witness bears such o general reputation for untruth 
fulness(4), or perhaps for moral turpitude genero!ly(6), that be is unwortbv of 
credit Acco^ng to the theory of English law such evidence should relate to 
general reputation onlv and not express the mere opinion of the impeaclimp 
witness It IS not sufficient that the impeaching witness should profe«s mereh 
to state what he has heard “others” say; for those others may be but few 
He must be able to state what is generally said of the person by those anioDC 
whom he dwells, or by those with whom he is chiefly con%prsant , for it is this 
only which constitutes his general reputation Though as observed, the English 
theory requires that the witness should not express his own opinion, vet in 
' ' ' ’ ■ ’ ‘S3 whether he knows 

' what that reputation 

e% e the person whosi 

verauiy is impeacueu, upou lus oavu Aiie ptUHUuwn to this section u m 
accordance with English law upon the point “ 
in direct examination give particular instance 

towards him and the like , anU 
. tradictcd (7) "WTicre a witness » 


(1) % ante, s 145 

(2) Vfarkb) E^ , 109 

(3) Emp V Moralt Shifide, 46 B 97, 
23 Bom L R, 820 (1922), following 
Queen Empreit v Dorainn Ayyar, 24 M 
414 (1901), Emp V Daarket Kvrmi, 2S, 
A, 683 (1906); refernnj: to Qveen Em 
press V /adab Bos. 27, C, 295 (1899) 

(4) Taylor. Ev^ SS 1470—1473 

(5) Taylor Ev,j 1471, where tbe vi«w 
IS expressed tbat the enquiry seed not be 
reslricied to reputation for veracity, hot 
mij Involve the witness’s entire moral 
character, the opposite party beine ct 
liberty to enquire whether in spite of 
bad character in other respects tbe im 
peached witness has not preserved bis 


iputation for truth The weight cf 
merican authority confines tbe enguiiy 
I the reputation of the witness for tre n 
id veracity Burr Jones Ev 5 »54 

(6) Taylor Ev j 1470 In 

le question is generally shortened thus 
from your knowledge of the 
ould you believe him on his oath, n 
Dron-n. 1 C C. R . 70 See (bt qtit’ 
so of the propriety of this question ui*- 
issed in Burr Jones Ev, i 86S 

(7) Stepb Dig, Art 133. Tajlor E' 
1473, Norton. Ev. 334 There s« 

culiar reasons for allowing a learcbiog 
oss-examination of the impeaching w’ 
ss, see Burr Jones, Ev. I 864 



s. 155.] 


I^!PEACHI^G CREDIT OF WITNESS 


979 


\encitT his been attacked his credit maj- l>e re established either by the cross 
examination of the impeachms witness (\ ante), or by independent general 
evidence that the impeached witness is worthy of credit(l) , and the partj 
whose vntncss has been attacked may re enmtnalc, that is, the impcaching 
witness may m his turn be attacked either in cross examination or by indepen- 
dent general evidence with a anew to show that he is unworthj of credit, but 
no further re crmnnation than this 13 prohibU allowable (2) Where the general 
Tcputation of the witness for truth and veracity is proven to be bad, the Court 
ma^ properlj disregard bis evidence except in so far as he is corroborated bv 
other credible testimonv (3) 

This clause runs “has accepted the oiler of a bribe but was originally Clause ( 2 ) 
framed* has /od the o2cr of a bnbe ’’ ’ 

upon the ruling in the case of the 
was held that the fact that the witn 

if denied, be proved though a mere admission by the witness that he has been 
offered a bribe cannot Pollock, C B , remarking that it was no disparagement 
to a man that a bribe is offered to bira though it may be a disparagement to 
the person who make® the offer (5) 

The vntness mav he impeached by proof of former statements inconsistent Clause (3) 
vnthanv parti'’ ’ , » r ? t» *. j j o 

( 0 ) and (b) I m inclined 

to think that 1 the words 

' t hch ts liable to be conlradiUcd ’ mean ‘ which is relevant to the issue ’ Anv 
statements v erbal as well as written, may be used for this purpose , but where 
the ®tate ' '45, ante should be followed 

In fact, required by the Act m the 

case of vavs, if possible, be specifi 

cally asked whether be made such and such a statement before he is contradicted 
through another witness 

It IS always relevant to put to a witness any question which, if answered 
in the affirmative, would qualify or contradict some previous part of his testi 
mony given m the trial of the issue , and if such question be put and be answered 
in the negative, the opposite party may then contradict the witness, and for 
tbs Simple reason that the contradiction would qualify or contradict the previous 
part of the witness’s testimony and so neutralise its effect (8) On the principle 
just pointed out, if a case be such as to reader evidence of opinion admissible 
and matenal, the witness may, on cross examination, be asked whether he has 
not on some particular occasion expressed a different opinion upon the same 
subject, and jf he deny the fact, it may be proved by other evidence But the 
previous opinion as to the ments of the cause of a witness who has eimplv 


(IJ fayl r Ev S 1473 2 Ph 5. Are 

Ev S04 

(2) Ib and see Wharton Ev §1 568 
569 

(3) Burr Jones Ev f 866 and eases 
there c ted 

{■*) Ex R 91 

VS) See however critic sm in Cunning 
ham Ev 372 373 where it is said Thi 
alteration like several of the amendments 
introduced by Act XVIII of 1872 appears 
to have been made w thout adequate re 
*ard to the cons derations which led the 
orig nal framers of the Act to word it as 
they did 

Khadtjah Khanum \ Abdoat 


Knrcem 17 C 344 346 (1889) reported 
to the author to have been followed by 
Sale J in Jiamjeebun Sfyowffy \ V L 
Rees Sut No 636 of 1S93 Calcutta High 
Court May 7th 1895 Qnare however 
whether these words do not refer to any 
part of the witness s evidence which re 
lates to a fact in issue or relevant ur 
which falls within the exceptions to s 1S3 
Cunningham Ev 373 

(7) In England the cireumstances of the 
supposed statement must be put to the 
witness Taylor Ev S 1445 see Field 
Ev 6th Ed 46S 469 Wharton Ev, i 
SSS V post 

(8) Taylor Ev ! 1445 
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testified to a fact cannot bo regarded as relevant to the issue and cannot there- 
fore be given in evidence (1) 

^\’hcn it IS intended to throw discredit upon the c\ idence of an\ mtness 
nothing IS more common in practice (especially in criminal cases) than for the 
Counsel for the defence to prove, if it can be proved, that that y\itness has pre- 
vious!} made statements inconsistent with his evndence at the trial ^\)ien 
this fact is satisfactonl} established, the Court cannot but regard the evidence 
of such witness with suspicion, and the fact is established bj the evidence of 
ant/ one to whom such statements were made, or m whose presence or hearing 
the} were made (2) As to statements reduced to writing b} a pol icc officer under 
section 162 of the Code of Criminal Procedure, see note (3) 

iriiere the impeaching declarations were ora], it is of course necessar} to 
call the persons who heard them (4) A statement by J to II was reported at 
the thana by the latter and there recorded held that though the e\ idence of J 
could be contradicted by the esidence of // proving the statement made to him 
b} J, it could not under this clause be contradicted bs svhat the police recorded 
as the first information (6) Generali}, wbeneser on a former occasion it was 
the duty of the witness to state the whole truth, it is admissible to show that 
the Witness in his evidence omitted facts sworn to by him at the trial and that 
be now states facts which he then did not state (6) To make the impcaching 
statement admissible, it must be m some point a contradictor} opposite of th® 
statement made by the witness on trial If the two statements are recon 
cilablc, one cannot be received to contradict the other (Y) Impeaching evidence 
IS admissible, even though the witness when cross examined ns to the contra 
dieting expressions should sa} he is uncertain whether he made them or not (8) 
According to the English Statute(9), it is required that before proof of such 
statement can be given the circumstances of the supposed statement, sufficient 
to designate the particular occasion should be mentioned to the witness and 
be must be asked whether or not he had made such statement In other word^, 
it IS necessary, before giving evidence for the purpose of contradicting a witness 
tola} a foundation for the evidence to be given’ *’ ' * 

Limsclf and by obtaining bis denial or non ad 
sat} by the terms of the present section (10) 

and just to the witness to first interrogate hi ^ 

order that he may be able to den} , admit, or explain his statement (11) 'Ihe Aci 
has made this necessary m the case of written 8tatement8(12), (v ante) Excel t 
where the witness is a party [m which cose liis previous statement ma} he reie 

vast, wv ww tbe pewowv coKliadictoiy atatewvewt vs not admta«i e 

as proof of the facts therein asserted it can onl} be admitted to impeach tbe 
credit of the witness and for the purpose of neutralising or raising doubt or 
suspicion as to those parts of the witness’s tcstimon} with which the contrar} 


(1) lb and ste Wharton Ev { SSI 

(2) /? » UttanehonJ IJ Boni H C R^ 
120 121 122 (1874) /-rr Nanabbai Ilaridas 

J 

(3) See eases cited in V\’!oodnifIe# 
" Crim nat Procedure in In !ia ' 

(4) WTiarton E\ S 553 

(5) R \ Ditia Bandhu 8 C \\ N 218 
(1901) at p 221 

(C) Wharton E\ ( 554 

(7) WTiarton Ev S SS8 

(8) Crouley v Page, 7 C. & P 791 

(9) 23 & 29 Vic c 18 * I Taylor 
Tv J 1445 


(10) Cunn ngham Iv 372 Fie'd 
Itb Ed 468 469 „ - 

(H) WTiarton Ei 8 S5S /‘’"I* 

S 849 This was bid doirn to be 
iroper course m 7? ' KaJAo j 

TR92) and v ante bst note w * . 

,\hen witnesses under caammation P* 
.h,ch cont,.;r 

Tcvjously made by them the . , on 
0 draw their attention to R JU 

:Aam Lall ^ Anunlee La/l 24 W « 
1874) 

(12) S 145 ... 

(13) See Burr Jones Er» 8 
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statement is at variance (1) So two persons mide statements to the effect 
that C and another had robbed them and caused hurt while doing so One 
statement was made to their employer and the other to the Head Constable 
C was subseqiicntlv charged, and these two persons were called as witnesses 
for the prosecution, but they then denied that C was one of the men who had 
assaulted them It was held that the former statements referred to, and which 
implicated the acca'^ed, could he used only under this clause for discrediting their 
evidence and not as suh<itantiv^\idence against the accused (2) It is not 
neces->arj in order to introduce such rontradictorj evidence that it should 
contradict statements made h} the witness in his examination in chief Ord 
narilv the process is to ask the witness on cross examination whether on a 
former occasion he did not make a statement confiictms with that made by him 
on his examination in chief But the conflict may take place as to matters 
oripnating in the cross esammation , and then if such matters are material 
contradiction by this process js equally permissible (3) A statement to contra 
diet the evidence of a witness may be contamed in a series of documents not 
one of w hich taken bv itself w ould amount to a contradiction of his evidence (4) 
to the use of previous statements imder section 288 of the Criminal Procedure 
Code see note (5) 

The \ct as onsinally drafted contamed the following additional section Clause (4) 
relating to the subject of character — “ In trials for tape or attempts to commit 
rape the fact that the woman on whom the alleged offence was committed is a 
common prostitute or that her conduct was generally unchaste is relea ant ’ 

It waa, however thought unnecessary to retain this as a separate section and it, 
iras accordingly incorporated mth the present one In the case now mentioned 
evidence is receivable not so much to shake the credit of the witness as to show 
directlr that the act in question has not been committed In tnals for rape 
or attempts to commit that crime, not only is evidence of general bad character 
admissible luider the first Clause “ to show that the prosecutrix ought not to 
be beheaed upon her oath ” but so also is proof that she is a reputed prostitute 
for it goes far towards raising an inference that she Yielded willmglj In such 
cases general evidence of this kind will on this ground be received though 

th t * 1 _ „ t 1 * 11 J V V ncl n-l T, 

cn 

Cc 

prisoner unless he has first given the prosecutrix an opportunitv of denying or 
explaining them Horeover the prosecutrix if cross examiend as to particular 
acts of immorality with other men, may decline to answer such questions, 
while if she answers them m the negative witnesses cannot be called to con 
tradict her (6) 

The Act does not in terms provide for either of these but as already Re estab- 
observed(7) according to English practice when a mtnesa’a character for truth 
and veracity has been directly impeache juj. 

character by countervailing proof and 
for truth and veracitv may itself be 

admits sustaining testimony that is whether such a course is open where the 


(1) V a fc p 974 and R v Jagardeo 
Pan d (1906) AWN 64 (examination 
of pol ce to prove former statement) 

(2) R V Clerath Choyi 26 M 191 
(1902) 

(3) Wharton Ev § 552 

(4) Jachsoi\ TIonason IBS 74S 

(5) Woodroffes Criminal Procedure 
m Ind a 

(6) Taylor Ev I 363 But to show 


consent she may be cross examined as to 
other mmoral acts w th the prisoner and 
if she den cs them they may be ideperdent 
1> pro ed R Riley 18 R B D 481 
Tavlor Ev S 1441 

(“} a le p 978 and Wharton Ev IS 
568 569 and as to the order of introdue 
tion of evidence which is at discretion of 
the Court \ ib I 571 
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Questions 
tending to 
corroboratf 
evidence ol 
relevant 
fact 

admissible 


Corrobon 
tlon of 
v-itness 


witness 13 attacked upon the other grounds mentioned m this section, or in 
sect ons 153, 146, is a matter upon which there has been conflict m the reported 
cases here referred to (1) It hM been held m Amenca that a witness’s charactei 
IS so far impeached by putting m evidence his conviction of felony that evidence 
13 admissible of hia good reputation for truth (2) It is a matter of doubt whether 
such testimony ’ ' . . n ^ 

of the witness 

cross esanoinati • ■ 

opposing case is that the witness testified under corrupt motive'^ this being 
involved in the attack on his credibility, it is but proper that such e^^dencc 
’ ’ ’ ’ ' ’ ’ ' ' ‘ — iv 

h 

IS 

exist for sustaining the witness, as where witnesses are called to testify directly 
to his bad reputation , on the other band it is said that the admissibility of the 
evidence in all cases may lead to confusion and the multiplicity of coUatcnl 
issues (6) It is of course clear that in anv case, and as a general rule, a partv 
cannot fortifj the credit of his mtness by proving good character for truth until 
the credibility of the witness has been assatled (6) 

‘156. ^Vlien a tntiiefes whom it is intended to corrobontc 
gives evidence of any relevant fact, he mav be questioned as to 
any other circumstances which he observed at or near to the tunc 
or place at wluch such relevant fact occurred, if the Court is of 
opimon that such circumstances, if proved, would corroborate the 
testimony of the witness as to the relevant fact which he testifie-s 

lUuitralton 

A, aa accomplice gives an account of a robbery in which he took psrt HoiImcciIc^ 
vwiottsmoidenta anoonneeted with the robbery, which oecurrel on hie wav to and from tli 
place where it was committed 

Independent evidence of th«e facts may be given m order to corwbonte his cvidcnee 
>is to the robbery itself 

Principle. — See Note, posi 

•« 3 ( Fact ) 9 5 ( Court ) s 3 ( Heltintt ) 

jrnrkba.Ev 109 110 Cunningham Ev 150 


COMMENTARY. 


This section provides for the admission of ewdonce given for tlic 
not of proving a direct!} relevant fact but of testing the wntneaa s truthfulne^ 
Tliere is often no better ws\ of doiiig this than b\ aiccrtainin" the nccura 


(1) See the sulject iliscussvl in Burr 
Jones Ev $ 870 

(2) Stale V Roc 12 Vt 111 (Amcr) 
Pa IK V Tildeii 20 Vt 554 , Wharton Ev 
5 569, Burr Jones Ev S 870 

(3) marton Ev p 557 turte (1) and 
cas*s there cited, Burr Jones S 870 It 
IS said to be the better view that the eai 
dence is not admissible though there are 
cases to the contrary Burr Jones Ea 
S3 871 870 In Tajlor Ev S 1476 how 
eaer the rule is stated to be that ** where 
evidence of eoniradtclory tialements or of 


Iher improper eondiict on his ^ 
een either elicited from a witness on cro 
icammation or obtained from o er 

,v,th the t.ete of ■nP"''"”' “'j' 
eracity— his general character for tm 
ring thus in some sort put In 
il evidence that he »s a man of 
■grity and scrupulous regard for truth 
e admitted 

(4) Wharton Fv * 570 

(5) Burr Jones Ev 93 871 8 0 

(S) lb 99 868 870 
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of ln5 evidence as to surrounding ciicumstanccs, thougli they are not so imme- 
diately connected with the facts of the case as to be in themselves relevant 
While on the one hand, important corroboration may be given m the case of a 
truthful witness, a valuable Geld for cross elimination and exposure is afforded 
in the case of a fal«e witness In ' ' 

boration, it is necessary to elicit 
instance from the witness liinlsclf. 

This section, in effect, declares ev idcnce of certain facts to be admissible , and 
if it had not been inserted, the Judge would have had to determine the relevancy 
of these facts b} reference to the 7th and lUh section , and he might perhaps 
have been inBucnced bv the practice in EnidAnd which has been against the 
admission of such evndencc (2) It is not meumbent on a party to give corro- 
borative evidence of statements not cbalJenged bj the other party (3) In the 
case noted it was held that where witnesses foe the prosecution were proved to 
be untruthful m the greater part of their evidence, it would be dangerous to 
convict on the residue unless it was corroborated (4) 


157 In order to corroborate the testimony of a witness, Jrormer 
inx fonner statement made by sneb witness relating to the samff of witness 
fact, at or about the tune when the fact took place, or befoiean3(|^j,“y^®^^ 
authority legally competent to investigate the fact, may b^jmwoborate 
proved 


later 

testimony 

Principle — The force of anj corroboration (which assume? that there is flct® 
l^oraething to corroboratc)(5) bv mean? of previous consistent statements 
depends upon the truth of the proposition that he who is consistent deserves 
to be believed The corroborative value, however, of such previous statements 
» of a very varying character, dependent upon the circumstances of each 
case and a person mav equally ‘persistently adhere to falsehood once uttered 
if ‘hero be a motive for it (6) 


} ( Fael ) 


5 ( ‘ Proicd ) 


Olb»rt,E7 13 j, 13(1 Wliirton Ev § 570 Taylor.Ev §1476 SUrkit Ev, 253, 
B»st, Er p 003, lb 11th El.pp 550 etc.Phipon E».5tU Ed 480 481, Markby Ev, 
10) no Field, Er Cth El 470 


COMMENTARY. 

A deposition admitted under a 288 of the Criminal Procedure Code is Former 
t‘‘stimony within the meaning of this section (7) This section is mot m statements 
accordance with English practice, according to which evidence of prior corrobora" 
statements is not generall) admissible to corroborate a witness (8) tion 
It IS argued that by offermg a witness a part} is held to recommend 
him as Worthy of credence, and warranting his veracity, corroboration is not 
pcrmitted(9) , that former statements are no proof that entirelj different 


(t) Cunn ngham Ev s 156 
(2) Markby Ev J09 110 
C3) \toulv e Mahomed Ihranii 11 Hug v 
mikie (1907) 11 C W N 946 

(4) Hart Krishna v R 42 C 784 
(1915) see R v Babar Ah Cazi 42 C 
789 (1915) corroboration of confession of 
CO accused 

(5) Nagna v Emp 19 411 L J 947 
(1921) 

(6) R V Malapa but 11 Bora H C 
R 196 198 (1874) 


( ) I elhah Kone v E> tp 24 Cr L J 
417 (1922) diss from Emp v Akhar 34 
B 599 followed in iUait Cliand v Emp 
25 Cr L J 1201 See ,4diiejidmii to s 
8 s c 5 L 324 (1924) 

(8) Wharton Ev § 570 Taylor Ev 
I 1476 Starkie Ev 253 Best Ev 
p 600 In certain cases previous similar 
statements are admissible see Phipson Ev 
5tb Ed 483 

(9) Best Ev 11th Ed pp 580 etc 
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statements may not Lave been made at other times and arc therefore no evi 
dence of constancy , that if the sworn stotements are of doubtful crcdihiliti 
those made isithout the sanction of an oath, or its equivalent, cannot corroborate 
them(l), that a witness having given a contrary account, although not upon 
oath, necessarily impeaches either hia veracity or lus memorj hut his haviiip 
asserted the same thing does not in general carry his credibilit\ further tlnn 
nor so far as lus oath (2) The section, however, proceeds upon the prmeipie 
that consistency is a ground for belief in the mtness’s veracit\ (3) So Cliief 
Baron Gilbert i\as of opinion that the party uho called a witness against uhoin 
contradictorj statements had been pro\cd(4) micht show that he had afiirme 1 
the same thing before on other occasions and that he was therefore “ consistent 
with himself ”(5) 

The section thus declares certain statements to be relevant uhich, but fir 
’ ar8av(6), the only condition 

made (a) cither about the 
ithority Tins condition is 

to some extent, a safeguard against fictitious statements designedly made to 
support subsequent eiidence, but it is obnous that the corrohoratne value 
of such previous statements depends cntirclj on the circiijitstances of each 
and that thej mav easily be altogether valueless Tlie mere fact of a man 
having on a previou' occasion made the same assertion generally, though not 
alwavsf?) adds but little to the chances of its truthfulness, and such evidence 
should be distinguished from that which is reallj corroborative (8) One niov 
persistently adhere to fiKehood once uttered, if there is a motive for it and 
should the value of «ucb a corroboration ever come to bo rated higher than it 
is now, nothing would be easier than (to take an example) for dcsignins and 
unscpupuloas persons to procure the conviction of any innocent men who might 
bo obnoxious to them, bv first committing ofTenccs and nftom ards making state- 
ments to different people and at different times and places implicating those 
innocent men (9) “ Tlie statement, which maj be proved under the section 
in order to corroborate, may be a statement mode citiier on oath orothenw*' 
and cither in ordinary conversation or before some person who had authorifv 
to question the person who made it It may also be verbal or in writing 
not made before any person legally competent to investigate the fact, it 
seem that it must have been made at or ahovt the tiwe uhen the fact tool j>loce (10) 
In India perhaps more particularly than in other countries the statements ma 
by those who have knowledge of tlio circumstances connected vnth the commp 
Sion of an offence, immediately after the occurrence and before the) can Isj 
tampered with by the police or others, are important to the ascertainment o 
truth ”(11) "Wliere a person making n dying declaration chances to live W*- 


(1) ttharton Ev S 570 

(2) Slirkie Ev 253 

(3) R V MtUafetbin 11 Bom H C R 

196 19^ (1874) R v Bepm Disnat 10 
C 970 973 (1884) It had long been the 
practice m India to admit this evidence 
lec Act II of 1855 s 31 the provisions 
of which hs\e 1 een simplified and repro 
diiced in the aboie section See v 
Dishonalh Pal 12 W R Cr 3 (1869) 
R V Bisson /^alh 7W R Cr,3I (1867) 
Wul/iutumara-ru'ami Pillai v R 35 M 
397 (1912) 2fussamat Raiiui Aoer v 

CabardJian Sitff/i (1919) Pat 352 (admis 
sibility of entries) 

(4) This IS not necessary under the sec 
lion 

(5) Cillerl Ev 135 136 

(6) Markly Ev 110 in G Ibert 


135 136 these statements are ireaieJ a’ 

excejt ons to the hearsay rule . 

(7) An instance of the viJue of 'uc 
evilence m this country is pointed out ' 
the fjuotation from Field Ev 6tn 1 
cited post 

(8) Cunn nRhnrn Ev s 157 _ 

(9) R \ Malaga bin H Bom H ^ 

R 196 198 (1874) - 

(10) ‘?ec Oriental GoternmenI ei ^ 

Ld \ Narasimla Chan 25 '* 

**('il) Field r^ 6th Ed 470 and we 
Vfarkly Fv 100 * There .» 
that this kind of es.lence 
useful in criminal eases where mere 
«i Rsest on that a witness Is ietl‘"lf * 
i.p slot) 
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statement cannot be ndmittcd m eMdence as a djing declaration under s .'52, 
but it mi^ be relied on under this ‘section to corroborate the complainant when 
examined in the case (1) It lias been held by the Calcutta High Court that 
section 162 of the Criminal Procedure Code prohibits the use of the record of 
the statement of a witness taken under section 161 as evidence, but does not 
override the general pro\ isions of this Vet as to proof of such statement by oral 
evidence, and such statement is admissible under this section in conohoration 
of the evidence of the infnc>s gnen at the tnal (2) Ind a Full Bench of the 
Madras High Court has later agreed inth thi® ruling(3), and m another 
case the Bombav High Court has followed it though with hesitation (4) But 
the amended Code excludes both the written record and viva voce statement (5) 


The evidence is onh admissible in corroboration In the undermentioned 
case(6), in which tlie prisoner had been tried and convicted of an offence the 
depositions of vatnesscs gi\ en m a previous trial of other persons charged with 

1 -* 1 - r— -wfrt-r sed against him The witnesses 

< \ I ' I were re sworn and said I gave 

, • e IS true ’ The irregularity and 

injiLstice of this mode of proceeding were commented upon and it uas pointed 
out that the depositions containing the statements of a witness as to the com 
mission of the offence m the earlier trial would have been admissible to corro 
borate his testimom paen m the trial of the prisoner The evidence of the 
witness whose testimom it was proposed to corroborate should ha\e been first 
taken and after such witness had finished his evidence and not before the 
foiirer deposition might base been put in not to add to his testimony but 
simply to corroborate it h\ shomng that the statements made by him while 
the facts were still fresh m his memory correspond anth those made by him in 
the Court of Session m the present case In the case cited at the time when 
each deposition was put in th«,eMdence of the witness not having been given 
in the Court of Session there was nothing in the record which made it admis 
sible There was in fact nothing which was corroborated b% it In the under 
mentioned case(7) a witness was asked with a view to corroborating another 
person intended to be called as a \ntne«3 whether or not the latter person had 
made an\ statement to him snth respect to one of the matters in suit It was 


allow evidence to be given under this section out of the regular order upon an 
undertaking ba Counsel to call the witness sought to be corroborated, though 
siuh a course mil be found in most cases to be inconvenient If necessary a 
witness will be allowed to be recalled to give evidence under this section after 
the person sought to be corroborated has given his ea idence (8) And m the 
undermentioned case where an advocate was charged with having advised 
bribery and the charge was founded on conversatioi^ Y.ith another Counsel 
it was held that evidence of persons to whom the latter bad m the absence o' 
the accused repeated the conversation was admissible under this section but 
d'd not help tlie determination of the real issue (the truth of the charge) (9) 


(U ^ V Ra a Sail 4 Bam L R 
434 (1902) 

(2) Fan ndra Nath Banerjee v R 
<190S) 36 C 281 

(3) IfiilAi kumaras ta ii PiUai v R 35 
397 (1912) fer Cirtam 

(4) R V Han oraddi 39 B 58 (1915) 
per Shah J I incline to this view But 
this point IS d fficult and the cases 
opposed See R slam \ R 7 A L T 
468 ( 907) R V Balaji 9 Bom L R 


366 (1907) 

(a See Woodroffe s Cnm nal Pro 
cedure in lid a s 162 

(6> R Bulo all 1’ W R Cr 3 
(1869) 

( ) AT itorin Dossec \ Nundo Lall 5 
C at N XVI (1900) 

(8) Ib 

(9) In the matter of Bomaiijee Cauas 
, eV C (1906) 34 C 129 34 I A 5 


/ 
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Such statements must also be regularly proird by tht person who receive 
them or by some one who heard them given (I) IMien >t is desired to com 
borate a witness by a picnous deposition or b\ a first information rcpoi 
recorded under s IBI, Criminal Procedure Code, these documents mui 
be produced, for they are documents required bv law to be reduced to wntin 
and secondary endence of their contents cannot be gnen (2) ilic rise of 
statement by way of complaint against tbe commission of a crime has bee 
already dealt with by the eighth section, Illustrations (j) and (k), ante A 
independent evidence of a fact, statements arc, by that section, relevant a 
conduct, if thev accompany and explain facts other than statements (3) B 
a Full Bench of the Madras Hish Court it was held that previous statement 
of an accomplice may sometimes legally amount to corroboration of evulenc 
given by him at the trial and that an Inspector of the Criminal Invcstigatio: 
Department is “an authority kgallv competent to investigate” within th 
meamng of this section (1) And lO a case in the Bombay High Court where i 
witness had vaned his story m different statements it wns held that unde 
this section previous statements arc only admissible to corroborate statement 
made at the trial 15) 


What mat 
ters may be 
provable In 
connecton 
with proved 
statements 
relevant 
under see 
tlon 32 or 
33 


158 , Whenever any statement, relevant under section 3i 
lor 33, IS proved, all matters maj be proved cither in order to con 
Itradict or to corroborate it, or in order to impeach or confim 
fthe credit of the person bv whom it was made, which might Iiavi 
peen prov cd if that person lind been called as a witness and line 
Uenied upon cross-examination the tiutli of the matter suggested 
Principle.— 5fc note fast 


« 3 ( gchinnl ) 

23 SZtStaleiunt^ti^ pirs^ntwhocaniot 
be coiled as mlnesKS ) 


* 3 ( ‘ Prove 1 ) 

* 167 (Corrotofolion ) 
8 165 


8 135 (£i>d<nfe{ocon<ralic() 

Stqh Di? Vrt 13 j Burr Jones Er 5 840 Norton Fv sa 310 Cimnm,.hsm 

El srs 

COMMENTARY. 


Gorrobora 
lion or 
coQtradJc 
lion of 
slatements 
under see 
tlon 32 
or 33 


Tins acction refers to certain atatements made by persons who from some 
unavoidable cause cannot be produced, and of which under sections 32 or 33 
evidence may, in the circumstances there desenbed be given The pre-sect 

* when admitted, o-s far as 
e of all the corrobomtior 
of the person makms a 

^ rc exceptional cases an l 

the evidence is only adnutted from the imiiossibility, improbability or great 

,ncon%cmc ' ’ ' I”'’ 

therefore, ■ , , 

authors of 

oath and cross-cxamiiiKiiou o luit-^uiu u i c i - i«i i« 

the general rule applies where the witness whose testimony is nttackou 


ni R \ Pusrn \aih “ VV R Cf 

(3) Field El Cth Ed 470 see * 91 
ante (or an instance of the use .* 
deposition tn eorroboration see It v 
Stnffh fi A 673 (18«61 
(3) I ante ■ 8 


(4) \(ulhu Kumar r o" i 
R 35 Vf 39* (1912) 

(5) K I Alhar PaJeo (19lf>) 
99 

(6) Norton Ei 33S 336 Cunn 
li s 1S8 


34 n 

P.HifS 
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deceased or absent. Thus where the testimony given on a former trial by a/ 
witness since decea'^ed, was read to the jury, it was held competent to show 
that such witness had stated since the tnal that such statement was untrue (1)' 


159. A Tvitness may, u’ifule under examination, refresh his 
menior)' by referring to any writing made by himself at the time \ 
of the transaction concerning which he is questioned, or so soon ’ 
afterwards that the Court considers it likely that the transaction I 
was at that time fresli in his memory. | 


/ The witness ma}- also refer to any such writing made by any { 
other person, and read by the iritncss within the time aforesaid, 

Ilf when he read it he knew it to be correct. 

Whenever a witness mav refresh his memory bv reference to When wit- 

, . .. ^ . 0 rifisa miv 


any document, he mav, with the permission of the Comt, refer 


to a copy of such document : Provided the Court be satisfied 
that there is sufficient reason for the non-productioii of the piemon 
original. 


An expert mav refresh lus memory by reference to pro- 
jfessional treatises 


ise cop> of 


160, A witness may also testify to facts mentioned in any Testimonj 
'such document as is mentioned in section 159, although he has no stated m 
specific recollection of tlic facts themselves, if he is sure that the ^°enu“neSi 


facts were correctly recorded m the document 


\ book k“ep'r tn^y teitify to (icf« recorded by him m booke r^ularly kept m tho coum 
of bmioeia, if he kaow^ thet the book? were correctly kept, although he has forgotten the 
particular transaction.? entered 


161. Any ^Titing referred to under the provisions of the 
:wo last preceding sections must be produced and shown to the party as to 
kdverse partv if ho requires it ; such party may, if he pleases, 
Icross-exanunc the witnes® thereupon refresti 


Principle. — Though there are aome objections to such a course(2), it i« 
Vet clear that an important aul to exactness would be neclected, if, humar 
memory and maceuraev being what thev are, a witness were not at liberty to 
justifi his recollection of facte bv reference to written memoranda concerning 
them (3) It is desirable to secure the full benefit of the witness s recollection 
as to the whole of tho facts(4), and that a witness should not suffer from a 


(1) Craft V Com, 81 K> 2S0 (Anierl 
cited with other American cases in Burr 
Jones Ev | 849 where the passage reads 
“ intcmpetent," hut this apreats to be a 
mistake For another instance of thi 
application of this section see the case of 
Fool /finery v Nobtn Ch^inder 23 C 
441 See jU««KiiinJ Naitfa Koer \ Cobar 
dhan Smsh (1919) Tat 3S2 


(2) See Gondeic E\ 207 citinii Ben 
tham ice also his Judicial Eaidence Ch 
n Notes whether consultable 

(3) Cuntunshawi E\ t77 for the 
CTOunds of admission where the document 
caimot be said strictly to refresh the me 
mory see Notes post 

(4) In re Ihribboo Malilon 8 C 739 
-44 74S (1882) per Field, J 


/ 
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mistake and may explain an inconsistency (1) Indeed a witness is under nn 
obligation to refresh his meraotj i£ he can and is invited by tie Court to ilo 
fio It being lus dut} to lay the whole truth before the Court to the best of 1 is 
abilitj (2) It IS further to be observed that the committing of a statement 
to writing calls forth unavoidably a greater degree of attention than the 
exhibition of it iii'o toce m the waj of ordinary conversation If this be done 
honestly at the time of the occurrence nhieh forms the subject of the statement 
or so soon afterwards that the incidents must have been fresh in the writer s 
memorv the -writing is a most reliable means of preserving the truth more 
reliable indeed than simple memor\ itself (3) Tiie law however here prescribes 
certain conditions with a view to securing that the memoranda so emploved 
shall be trustworthy These conditions are laid down bv the sections sbo%i 
mentioned (4) The witness may be cross examined as to the paper in 1 1 ' 
hands since in no other way can the accuracj and recollection of the \ntnc«s 
be ascertained , and it is onlj by the production and inspection of the document 
* and by such cross esaraination that it can be ascertained whether the memo 
randum does assist the memorv or not (5) The right of production mspecti n 
and cross examination is necessary to check the use of improper document'> 
and to compare the witness s oral testimony with his written statement (G) 

s 3 ( Court ) 8 3 ( Poeu nenl ) 

Steph D g Art 130 Taylor Ev §§ HOG— 1413 2 Ph & Ara 480— I**? Orwnloaf 
Er §§ 437—439 Wtarton Ev 616 — 520 Stewart Rapaljes Law of Uitne«s(»t || 

“79— '>8i Burr Jones Ev S| 877— 880 Powell Er 0th Ed H 109— 172 DeUwei.' 
i § 1779 Woods Prictce Ev §5 120 — 130 Goodeve Ev || 207 209 l\igmore E' 

Ij 7o8— 7Q4 

COMMENTARY. 

RefresMng A witness will be allowed to have bw memni) respecting anything upon 
memorv winch he is questioned refreshed by means of written memoranda It isn<t 
necessary that the document referred to should be one which is ndnussiblc m 
evidence So in an action for mone) lent an msnfficienth stamped jroini* 
sory note purporting to be signed by the defendant and expressed to be fri'P|' 
for monej lent was put into the defendant s hands by the plaintifla Counsel 
for the purpo e of refreshing Ins memory and obtaining from him an admission 
t f the loan / eld that the plaintiffs w ere entitled to use the note for that pur|>o <* 
notwithstanding the provisions of the Stamp Act tliat an instrument not 
duly stamped shall not be given m evidenre or be available for anj purpo'i. 
•whatever (7) It has been said (8) that there arc three classes of ca«cs m 
w bich this maj Ik allowed — (o) 

^pctlon tijg memorj of the witness and t 

This IS the case referred to in st ^ 

sense used to refresh the memory that is the witness Jos a present inenoij 
of the facts after the inspection of the writing In this case the document h 
resorted to to reme a fadtd tnemort/ and the witness swenra from tin* nctua 


(1) Hall lay \ Holgate 17 1 T OS 

18 

(2) Harlh .V r t 19 All L J 76 
(19211 sc 23 Cr L J 143 (1920) 
Jut tee In re Kalx Churn 12 C L R 233 

(3) F eld T\ 6th Fd 472 473 ciltng 
RemJiam Jud Ev 

(4) Cm n nRham F» 377 

(51 Wharton Fv 525 Dorr Jones Fv 
I 8 9 

(6) In rc Jl ubboa \fohtott 8 739 


•4S (in'*’) ter r.eld J ,,^11 
(7) IhrchalxJ \ n Hough 1 0 

' i \rn il 480 431 f 11“’' 
d in Creenleaf Fx J 43* Burr 
^ ft 878 884 Stewart RapaljesoC 
161 46’ Starkie Ev 177 t'S Jar 
•r I 1412 PowelJ Ev 9lh Ed 169 *n 
,ther writers These .v" , 

ally follow the Engl sh rules in 
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recollection of tlic facts whicli the document e\okes(l) Memory is m other 

the writing before, 
mentioned m it, \et 
ents to be correct, 

«ee section 160, lUuHratwn (2) In tins case the witness has no present memori 
of t}e fact iliclf, but if the ivitness be correct m that which he does positiveh 
«^tate from present recollection its , that at a prior time he had a perfect recollec- 
tion and having tlist recollection, ss^vs, it nas truly staled tn the doctement pro 
duced, the writing though its contents are thus but mediateli proied, must 
be true (3) (c) here it brings to the mind of the witness Jipt(/ier anj recollec 
tion of the fads mentioned m it, nor ani recoUectwn of the tinting itself, but 
which nevertheless enables him to swear to <i particular fact from the com iction 
of his mind on seeing a wTiting which he knows to be genuine In this case 
the te«timom of the intness is admissible to pro\c a fact although he has 
neither anv recollection of the fact itself, nor J nouledge of the fact bj 

means of a memorial of the truth of ubieh he has a present recollection This 
happens when the memorandum is such as to enable the witness to state with 
certaintj that it would not has e been made bad not the fact in question been 
true Here the truth of the evidence docs not whollv depend on the contents 
of the document itself or on anv recollection of the witness of the document 
itaelf, or of the circumstances under which it was made, but upon a conviction, 
arising from the knowledge of his own habits and conduct, sufficientlv strong 
to make the existence of the document wholh irreconcilable with the non 
existence of the fact, and so to convince him of the affirmative (4) Thus, in 
piosung the execution of an instrument (one of the most ordinary and cogent 
cases within this class) where a witness, called to prove the execution of a 
deed, sees his signature to the attestation, and says he is thereby sure that he 
saw the partv execute the deed, that is a sufficient proof of the execution of 
the deed, although the witness should add that be has no recollection of the 
fact of the execution of the deed (5) The admission of such evidence is how 
ever, not confined to attestations of the execution of written mstruments (6) 

These last two clashes, which mav logically be considered together, are section 160 
the subject mat " ” • r * 

course essential 
positively to th 
Rent recollectio 
with cases in v 


(1) Goodeve Ev 209 213 Burr Jones 
El I 884 

(2) And cases cited in Taylor Ev 9 
1410 

(3) Starkie Ev 177 178 

(4) Starkie Ev 178 

(5) Per Bayley J sn ATaugham v 
Hubbard 8 B & C 14 and see Bnngloe 
I Caodsan S Bing N C 738 sec Tay 
lor Ev i 1412 

(61 Maug! am \ Hubbard supra 

(7) Field Ev 6th Ed 472 473 The 
want of recollection of the facts mentioned 
in the two latter classes though it does 
not affect the admissibilitj of the evi 


dence m st yet be considered in deciding 
upon the amount of lalue to be assigned 
to It lb 657 6SS 

(8> 2 Ph Am E\ 481 Starkie 179 
tia glatt \ Hubbard 8 B & C 14 R w 
St Uartins Le cesler 2 A &. E 210 

(9) Goode e Ev 209 In the first of 
the three classes meiior\ ij restored and 
in the second bitfory is verified jb 213 

(10) So s 160 speaks of testify In 
facts instead of refresh his memory ‘ 
as in s 159 But the witness can on'y 
testify in (he manner mentioned in the 
text see Markb} £t 111 112 
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Ani 

.\riliDg 


fact not Lec'iiise he rcmemlh-rs it but because of bis confidence tn the correclnesa 
of the tinting (1) \a to the use of a copj m the cases dealt mth m section 
160 a post The meaning of the expression “ if he is sure ’ is that the \ntnosi 
must satisfj the Court with reference to ordinary probabilities of Ins riaht 
to be sure that the record rcbed upon br him is correct (2) 

The section sa}s the witness maj refer to am writing It is immaterial 
therefore a\hat the document is whether it be a bool of account letter, bill of 
I articulars of articles furnished, including such items ns dates, m eights anil 
] nccs, way bills, notes made by tbc witness, or any other document whatsocicr 
Mhich 13 effectual to assist the memory of the witness (3) .<ls to the significanc 
of the words “ tcAilc under examination ’ \ post, note to section IGl If thi 
intness has become blind, the paper mav be read over to him for the purpo e 
of txcitmg his recollections (4) And it has been held in America that wiere 
a paper is signed with the mark of a witne^, who cannot read or wite it mai 
be rtad over to him to the same purpose (6) 

A statement reduced to wntir^ by a police officer under section 1C2 of the 
Criminal Procedure Code cannot bo used ns evidence But though it is not 
evidence, the police officer to whom it was made may (it was held) use it to refrc">!i 
I is menaoiy under section 1B9 of this Act ' ’ - ■* ‘ 

the party against whom the testimony 
can be used to assist the Court as by 
otherwise left m doubt, but cannot be 

themselves be accepted as evidence of any date, fact or statement recorded in 
It (7) Only the Police officer who kept such diary can hi confronted with 
It (8) The statement of a person recorded under section 161 of the Criminal 
Procedure Code is inadmissible under that section, though it may be u«ed by the 
Police officer who recorded it to refresh his memory (9) Under the amended 
Criminal Procedure Code a statement made to the Police cannot bo used for 
any purpose exeept os provided in s 162 of that Code (10) 

"• » 1 1 f , » *1 g presence of 

m evidence 
ay bo prov ed 

in the ordmary way br the person who beard it, and the writing may be U'ed 
for the purpose of refreshing the witness’s memory (11) The oral statement 
Itself is admissible under section 32 (cl 1) and not merely the record of it (12) 


(1) Doits > Field 56 Vl 426 ( Vmcr ) should withdraw with one of the Couas I 

It has also been sa d that the witness is for each side and have it read to h ffl by 

allowed to testify to the matter so record them without comment ib and see Burr 

cd because he knows he could not have Jones S 835 

made the entry unless the fact had been (6) /? v Staran Vtihal II B 

true CoJiello \ Crouctl 133 Mass 352 (1887) following P \ Ultomekaii 

(\mer) See Abdul Sal m v King Emp haft rel and 11 Bom H C R * 

35 C. L. J 279 (1922) i c 49 C 573 (1874) And see to same 

(2) iesuiadtyan v Subba Naker 52 7snal lolol Palaru 11 B 6S9 (1 571 

1 C 704 The statement of law given in Rogfi nt S ' gb t R 9 C 455 


the first two paragraphs was approved in 
ibdul Sol m V Hmp , 23 Cr L J 657 
(1921) 

(3) See cases in Taylor Ev Jl 1406 — 
1410 Burr Jones Es !f 878 880 881 
I g a horoscope Ilarboladur id v 
Chandroi Bohadue 21 O C 298 s c 43 
I A 100 


(1882) 

(7) Dal Jiffgh \ ;? 44 

(1917) approving R \ 'fo"’ 
\ 390 (1897) 

(8) Ib 

(9) R V Sle art 31 C 


I A U? 

nil F B 
1050 (IW) 


at p 1052 

(10) See VVoodrofles 


Cnaunal Tro- 


(4) Taylor Ev $ 1410 

(5) Common redth \ Fox 7 Cray 
(Mass) 553 (Amer ) cited Stewart 
lapaljes op ett I 2^5 it should not be 
read before the jury but the witness 


ce lure in Ind a ” ,,b»h 

(11) R V 5a»iiri(if<fi« 8C 211 (18S 
s c 10 C L R, 11 r, » C 

(m) CotrriJas Itamatuifro v * 
(1909) 3C C, 665 
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A. medicil man m gning evidence may nJeesh Ins memory by referring 
to a report wbich he Ins made of his post mortem examination, but the report 
itself cannot be treated as evidence and no facts can be taken therefrom (1) 
In Scofth law, m the case of m“dical or other scientific, reports or certificates 
which are lodged, in procesh btiore the trial and libelled on as productions 
m the indictment, the ivitness is allowed to read the report as his deposition 
to the ]urv, confirming it at its close by a declaration on Ins oath that it is a 
true report (2) ‘ In India the rule is slightlj different though similar in ptm 
ciple Where a dead body is "ent to the Civil Surgeon m order to the making 
of a post iiiortcwi esamination a printed form is «ent therewith, which the Civil 

legal evidence 
who refreshes 


In order to be useful for the purpose of refreshment a document need not 
be admissible itself as independent evidence So though Jumina wasil bah 
papers are not admissible as independent evidence of the amount of rent men 
tioned therein , yet it is right that a person who has prepared such papers on 
receiving payment of the rents should refresh his memory from such papers 
when giving evidence as to the amount of rent payable (4) Nor does a writing 
used to refresh the memory thereb) become e'ldence of itself Consequently 
it IS not necessarv that it should even ^ admissible, and a document which 
cannot be read for want of a stamp may be referred to by the witness in giving 
his evidence (3) The question sometimes arises whether memoranda used 
for refreshment are themsoh es to be admitted tn evidence When the witness 
after reference, finds his memory so refreshed that he can testify recolhciion 
independently of the memorandum, there is no reason or necessity for the 
introduction of the paper or writing itself and it is not admissible But 
another rule prevails when the witness cannot testify to the extitiiig knouledge 
of the fact inaependently of the tnemorandum but can testify that at or about 
the time the writing was made, he kneio oftts contents and of their truth or accuracy 
In such cables both the testimony of the witness and the contents of the memo 
landa are held admissible ‘ The two are the eauivalent of a present positive 
f'tatement of the witness affirming the tnitb of the memorandum (6) A 
Witness may refresh bis tnemory from a writing made by another person and 
inspected and signed by him at the close of the day on which it was made 
when it hnngs to his mind neither any recollection of the facts mentioned 
therein, nor of the writing itself but when it nevertheless enables him to testifv 
to a particular fact from the conviction of his mind on seeing the wnting which 
he knows to he genuine (7) In a case m the Madras High Court the relevancy 
of the notes of a speech was considered and it was held that while it was best 
to set out the words as fully as possible in such a report it was not netessarv 
that the speech should be proved terbahm and it was held that such notes 
were admissible if the witness was sure that thev were substantiallv accurate (8) 


(1) lioghuni Singh v R 9 C 455 460 
461 (188'>) sc 11 C L R 569 see 
2 W R Cr Let 14 6 W R Cr Let 3 
^ V Jadab Das 4 C \V N 129 (1899) 

(2) D ckson s Law of Evidence m 
Scotland Vol ii 5 1779 Alsona Cnm 

Law 540 — 542 c ted in TayJor Ev 
5 1413 p 1019 note (1) where the rea 
soKs are gi\ea for the rule 

(1) F eld Ev 661 ib 6th Ed 47? 
476 

(4) Akhil Cl undra v Niy 10 C 248 
(1883) and see as to collection papers 
ttahomed Maknood v Safer Alt II C 
407 409 (1835) so though ne ther state 


meats under s 161 Cr Pr Code (v a le 
p 941) nor pol ce d ar es (v supra) are 
ev deuce in the case the> may st 11 I e 
used for the purpose of refresh ng ineinor> 
And see Tar cknath MuUtck v Jeamai 
Nosya 5 C 353 (1879) See Wharton 
E I 519 

(5) Tavlor Ev | 1411 )\harton Ev 
f S’C as to « ant of stamp see Pbipsoa 
E Sth Ed 468 and ante 

(6) B rr Jones Ev § 8S6 

(7) Abd I Salm \ Bmp 49 C 573 
(19^2) 

(8 Mjlaporc Rrtshnasamt \ R (1909) 
32 M 384 (Sankaran Nair J d ssenting 
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^Iatlc 1)% 
?ilmsoif Or 
In an^ 
other 
1 ersoa 


Time 

'then 

the nrltlnp 
muslh'^^o 
heen miiU 


An) Crinnnal Court iua> send for the iwlicc-Uiaric'* of a ca«c under intjuin 
or trial, and ma) u'^c such dmrie% not as e\idencc m the case but to aid jt in 
such inqmr) or tiiaf As to their use for refreshing sec unto (1) It has 
been held that n vntness, wKo has the means of aidins hw raemoTs b% a 
ri course to nietnorantfa or prpirs m bis poncr, mu laicjttllu tx re/juired to look 
at such paper*, to enable hint to ascertain a fact SMth mori precision, to \enf\ 
0 date, or to gi\c mote exact teatimons ^\\^\\ he othetv.i^e could as to times 
uunificts, quantitn.3, and the Uhe {^) 

TIic writing ruaj hate bicn either ‘ made b| hmv«elf or b\ ani «ther 
person presided the witness examined it and kneu it to be correct wlien the 
facts nerc fresh in his tnmd (5) It is not neccssar\ that the Mxiting should ha\c 
been made bj the witness , for it is the recollection and not the memorandum 
uhich 13 c\ idence Tluis a sininan has been allowed to rchr to a logbook which 
though not written b) himscU, bad from tune to time and while the occurrences 
\i ere recent, been esnrained hj him (4) So it has been gaid th it a wntness at 
Sessions might be shown his lonnor deposition Ixlore the committing Magistrate 
in onfer to refresh fus niemor) a couple of months after, if siicli first dejo«ition 
Mere taV.cn immediatel) after the occurrence (6) 

But it IS clear that a witness should not be allowed to ii'p nn\ document 
to refresh hw meniorv winch was made bv another person unless he knoiri 
it to be correct 

Section 159 substantiallj follows the English rule ns to tin tmu when the 
writing must ha\c been made, this rule being that a writing can be usid to 
refresh the memon of a witness onij where it has been made, or its nccunc) 
recognised, at the time of the fact in question or at furthist so reeetitl/ after 
wards as to render it probable that the incinot) of the \ntncss hod not then 
become defcctue (0) Its own lecuhat circumstances and the discrition of the 
trial Judge mu«t go'crn each case nismg this question which m jart al*o 
depends on the mental charicter and capaciti of the ivjtnesa It is cl at that 
the memomndum must not be used to convex onjuanl iij/ownfioH to the 
witness It 18 , liowexcr, impossible to laj down an) precise rule as to how 
nearly contcmjioraneQUs with the fact or facts nconicd tlie mimorandum 
must be (7) It ha? however, bien said(8), that usualU “ If the watnes.s shears 
positixeh that the notes, though made er jmt facto nere taken down at a 
time iihcn he had a distinct recollection of the facts there narrated he \'ih b* 
allowed to iisc them, though drtt'vn up a considerable time after the transaction 
had occurred But if there an. any circumstancis casting suspicion upon 
till, memoranda, the Court should hold othcrxise as when the subsequent 
memorandum is pripand by th«. intnc'S at the mstance of an interested part' 
or his attornev(9) or il the memorandum has been ren'cd or corrected bv swtn 
pirtx Or attomc) (10) 


anJ ho! ling that ihe ictuif worj* 
the facts to be proied) } R \ Kankn 
7 7 NS 190 and a 5 tf, 

(i>« re) (19091 32 M 13 

(1) See WoodrofTc# Cnmiml IVo 
ccilure in Ind a • 16'’ 

(2> CAa/X" ' 23 TkIc. 46- 

( \mer ) Slalf \ Staten 114 N C ai3 
(Atner > citeil in Ilurr Jones F» I 877 

(3) Taylor Ti I 1410 WTiartoa Ei 
I 533 Durr Jones Ti I 880 and niime 
Tou* cases there cited 

(4) Diirrauth v 3fa'h" 2 Camy» 112 

(5) F5elJ I T, 6fh Ed 4’3 eilinff R \ 
U 31 ant 6 Cax 343 As to the use o( 


ileyostons for refreshment, tee I 
V Ifa-lm I rsp 440 li tfOj ' 

I C A K a-15 Wharton Tv I » ’ 
(n n «. Am El. I 484 » 

cniicism cf this rule aee Wiemore 
! 7tl 

{-) Kecentlv an espressioti of 
laitt >de tee Creenleaf Ii 1 43^ 

<8) Taylnr Ei | 140' and 
[ones El.. I 8'*3 « p 

(9) Sfnntelter i 9 C « «- 

”(10) cited by Lord NenyoB 

Tee i rertint 3 T R- 752 '54 


e Tuff 
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IVitli regard to the use of n copr of the document, the section lajs at rest 
a doubtful question of English law{l) The Act treats the copy as pnmanly 
ina dmiss ible, though it provides for its reception under the leaie of the Court 
in a case in which the non-prodnction of the original is sufiiciently accounted 
‘ ' ' ' ' ' xistence and its 

as made by the 

. ^ 1 such a n anner 

as to^enablc the witness to awear to its occuraev (3) The words "such docu 
moti” m section 160 might be thought to laclndc "a copy of such document ” 
to which reference is made in the last paragraph of section 169 But whatever 
maa be held to be the rule m tlie sccond(j) of the three classes of cases above 
mentioned(5), a copv la clearlv inadmissible in the third class (6) Where the 
witness neither recollects the fact, nor remembers to have recognised the written 
statement as true, and tho writing was not made by him, liis testimony so 
far as it is founded upon the written paper, is but hearsay, and a witness can 
no mote be permitted to give evidence of his inference from what a third person 
has wntten than from what a third person has said (7) But the Court vail 
not compel a witness to refresh his memory when the result of his doing so 
would enable cross-cxaminmg Counsel to see a document which is otherwise 
pnvileged.(8) 

The rule of exclusion on the ground of a document bein" a copy (and the ijge of 
' ' - . . .* ^ copv, copy 

■ • fldfure of an original 

’bich was one of a 

transcript from a waste book kept bv the clerk, copied thence into the led'^er 
day by day under hu checking, the ledger was amnitted without production 
of the waste hook ^knd though a mere extract from the original is sufficient, 
if the ongmal is but a partial statement only, os for example, such a case as 
■' ’ . * or the like, where it failed to set out 

d to refresh should the witness swear 
imdermentioned case(ll) arbitration 
proceedings had been held some years prior to suit, and at their close a draft 
minute of the proceedings was prepared by the arbitrators and then fait copied 
hv their clerk \ witness who was present at the arbitration, who had com- 
pared the draft and fait copv minutes made by the clerk, and had found the 
latter to he correct, was aliened under a 159 to refresh his memory as to what 
occurred at the arbitntioii hj reference to the fair copv nunutes made by the 
arbitration clerk 


Experts may refresh their memory by reference to professional treatises(12), 
tabVs calculations lists of prices and the like fl3) So an actuary may refer to 


(1) Taylor Ev S 1408 

(2) Ib Burton V Plummer 2 A & E 
341 It has been held in America m 
some cases that the best evidence nile 
has here no application Burr Jones ^ 
881 

(3) Taylor E\ I 1408 

(4) V ante pp 9®S— 989 The Eng 

lisb rule is that jf ihe copy be an imperfect 
extract or be not proved to 1 e a correct 
copy Or if the •aniness laie m inrlefendcnt 
recollection of the fids narnted therein 
the original mu t be u e I T 1 r E» 5 
1409 

(5) V pp 988—089 

% aj/ II 988 — 98 Sei «» I 

Ills fiuestion Mark!) Ev 112 (copy not 
allovied under s ISO) Cunninpham Ev 378 
(the same) Norton E 139 (s 159 read 

'V, LE 


with s 160 would admit the copy) Field 
Ev 6th Ed 475 (Act is silent as to use 
of copy under s 160) 

(7) Grcenleaf E 5 436 
(8» Acmi CAoi I If allac 4 C L J 
•>68 

(9) Burtoi V Pf i i« cr ■’ A 8. E 344 
and see Home > ilacke’ "le 6 C 8 F 
628 630 645 Phipson E 3rd Ed 445 
lb Sth Fd 467 

10 > The OConi II Cose \rin«trf>ne 
and Trevor 235 

(II) 8ir/eriii Dassi \ Lai i 

C W K -vvi (X9001 

(121 « 149 In this 1 trt ce there 1 = 
f c ursc n condition attached as to the 
persons h whom or the time when the 
locumei t must have been made 
(13; Taylor Ev , SI U22, 1406 

63 * 
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" the Carlisle Tables wheu called upon to gu c e\ idencc respecting tlie value of 
an annuity on joint lives , an architect inaj refresh Ins meinorj svith any 
pnee list of generallj' acknowledged correctness , a medical man maj strengthen 
his recollection bv referring to Whs which he considers to be works of aulbo- 
Mty, and so forth (1) 

This Section a^^arc^s to tht adsetse part> a right to the prwluction and 


might be matter of observntion(3) though if produced, the other side have a 
right to see it and cross csaimnc upon it This Act, hoiievcr, by the use of the 
words “tf7u7c under cramtnfltiow'* in section 159, appnrentlj contemplates 
the use of the document in Court, whether or not it has aUo been pre\iou5l) 
referred to , and section 161 enacts that the document referred to while undir 
examination “ must 6c produced and sftoim to the adiersc party ” It Vionld seem 
tbcicioie that m c\DTy case where a document is used to refresh the memotj 
It must be produced at the trial (4) The ndi ersc part) is apparentl} entitlw! 
Under the section to cioss-cxaituae not only on the particular part referred 
to, but on the document generally (6) As to cross examination on matters 
other than those referred to, ^ port 

leeMon section sajs the document must be shown to the mlicr»e partv i/ fe 

51 rejuirer it or if the object of the question be attained it nui be imnccessan 

for the Counsel for the other side to ask to look at the document (0) The 
opposite party has a right to look at anj particular wTiting before or at tlie 
moment when the witness uses it to refresh Ins memor' m order to ansacr a 
particular question, hut if he then negUels to extrcise his right, he cannot 
continue to retain the right throughout the whole of the subsequent cxatiuna 
tion of the witness (7) And it docs not follow that because a party is entitled 
to see & writing which contains the statement of a witness taken down bj the 
police, that he w therefore entitled to see other ivntmgs which contain the state 
ments of persons other than that witness, and which hate no connection with 
the svitncss’s statement except that they were taken m the course of the same 
enquiry by the police (8) It is not neccssarj for the ads erse part} to put m 
the document as part oI his c'ldenre, mcrcla because ho has looked at it or Iw 
cross-examined the avitncss respecting entnes which base been prcvioiiMi 
refetred to It has however been held in England that if he ROcs further an I 
cross-examines as to other parts of the memorandum, lie thcrebj wakes it hii 
own evidcnce(lO) , o matter os to which the section is silent 


(1) Ib , ' etie, p -121 

(2) > onte rp 991—992 

(2) hetuineten V fnght 8 Ea»t 273 
Burjon V Plvtnmtr 2 A Sl H 341 2 Th 
1 Arn. O 841, U bo«et«r u*ual and 
rfajonable to prepuce tbe documrwt, Tay 
lor Fv 5 1413 

(4j See f'hser\'ation in Coodwe E' 
212 on t 46 Act H of 1855 winch ran — 

A w>tnr« ’'ball be allowed before arfjp 
meh Court or ferton g/ereia d lo refresh 
his memory ” \\ ith regard t® police- 
dianrs > ante and tacAmi r Cmf , 23 
Cr L J 591 (1922) and now Woo-lroffe^ 
' Cnm ml Vrr^lure »n lniS»" 

(5) iee Ooode%e M 212 and Tay 
lor I 1411 c te'l hot la re 

Jhulboo Xlakton, I C “39 74$ (1832), 


field J said — The opposite party risy 
ook at the wniiox lo see what tiod of 
'rung U IS in order to check the **’* 
mproper documents but I doubt wheiart 
ie IS entitled except for this pariicular 
•orpo«e to cjuestion the witness ss ’O 
;lher tfnd indefendeil matters tonts^cl 
n the same senes of writ eg Tie 
?o«rt may limit the ncht of ia*r''^ 
Ion to such portions of the paper a* 
eletattl M barton ht I 325 
(61 S. f r eeample In re 
rahioM R C 739 743 (1?«2) 

< 7 t In re J/iubf-oo UaXten « C 71 ’ 
44 

(3) /b 

( 9 ) Taylor I v I 1413 
(l«) /b 
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It IS to be ob ervetl that it is onlj Tihen a docaraeiit is used for purposes 
referred to in sections 15'', ICO, that the nd\cr.c pattj has a right to see and 
cross-examine upon it , and therefore, if a paper be put into the hands of a 
wltne^« mereh to ' rcsh his meinorj, or if 

being gi\en to the his memory, the ques 

tiom, founded ujxin « not entitled to see it, 

except sufBcienth lo i u ii it iiiiu lo iiiUQiiise ii, ii n. be subsequent!} offered 
in evidence or to re-ox\minc upon it and nia\ not comment upon its contents 
Indeed, if unde- these circuiustances he read it or coiiuncnt on it, he may be 
required b} his adaersar} to put it in (1) 

There are other mode-* of rtfreshiug the'niemor} of witnesses than the use Other 
of memoranda in writing ^\hIk a parta cannot a* a rule cross examine his 
own Witness if a witnc*^ lia\e given an ambiguous or indefimte answer, or if rnemory ° 
his memory is at fault, the Court, in tlic exercise of a proper discretion, may 
allow verbal enquire as to statement** or circumstances which may tend to 
mable the witness to recollect more cleatl} the fact sought to be proved (2) 

162. X mtness simunoned to produce a document shall, |produciion 
if it IS m his posse'^sion or power, briog it to Court notwith-^ents 
standing any objection which tliere may be to its production or 
to its admissibihty The vahdity of anj such objection shall be , 
decided on by the Court 

The Court, if it sees fit, may inspect the document, unless ^ 
it refers to matters of State, or take other CMdence to enable | 
it to determine on its adimssibiht) i 

If for such a purpose it is necess-uy to cause any document 
to be translated, the Court ma\ if it thinks fit, direct the translator ments 
to keep the contents secret, unless the document is to be given | 
m eandence and, if the interpreter di'obejs such direction, he f 
shall be held to haae committed an offence under section 166 of 
the Indian Penal Code 

Principle. — The summons to produce a document is like the summons to 
appear as a mtness of compulsory obligation and must be obeyed hv the 
witness who has no more right to determine whether the documents shall be 
produced than whether he shall appear as a witness It is his duty therefore 
to attend am’ i . ^ n, nf the 

summons it 1 i i ' ^5” 

of the docuni i • ' ' ' 


• 3 ( Dxumtnt ) s 123 {Dxttmenls rtfening to matlera of 

M 121— 131 (Prtwleje ) StaU) 

* 3 ( Court ) 

Taylor Er § 1240 2 Ph i Arn Er 425 Roscoc \»s» Pnua Ev 154—155 Field* 
Er 6Ui EJ 476 477 409 410 


(1) Ta\lor E\ § 1413 and cases there 
< ted 

(2) Durr Jones Ev 5 886 and \ 
^nle s 143 Def»eti e Memory 


(3) Burr Jones Cv 1 801 citinR Anfy 
y Long 9 East 483 Doe v Kelly 4 
Dowl ■’73 R V Russell 7 Dowl 693 
R y Dxon i Burr (1687) 
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Producllon The rule of English law is similar Tor when o witnc'is is seized with 
merns^”' ^‘^<sna duces tecum, he is bound to attend with the documents dcn-indcl 

therein, and he must iea%e the question of their actual production to the Jude 
who will decide upon the validitj of any excuse that may he ofTired for intl 
holding them (1) "When so brought into Court the production of the docunKiit^ 
m evidence will bt excused where it has been dtelnted to be p-uilestd ft m 
disclosure under this Act, as where it is the third party s titlc-dec<l(2) or a 
confidential commumcation proftssionall^ made between a legal niU user an 1 L « 
client(3) or the like "When the production is excused scconilirj cMdenci \* 
adiTUssible(4) and if the document be brought into Court b\ a wntne ^ who 
says that he is instructed by the owner to object to the production of it thu i< 
enough to justifj secondary proof without subpeensmg the oimcr hun.^If to 
make the objection m person (5) It w obiious tint a witness cannot lx com 
polled to pr^ucc a document by a summons unless such document is uiidi'r 
his control or poasesaion So a mere clerk in a bank is under no obligid m Co 
produce its books when they arc under the control of the casluer(C) and it was 
EO held as to the secretary of a railway company, ns he \ras onh the tnijloye 
of the (lircetorsfT) , nor are documents filed in n public olEce so m the p<xscx i n 
of a clerk there, as to render it necessary, or e^en allowable for him to brin’’ 
them into Court without tho permission of the head of the office (8) But on 
having the actual cusltjdy of documents mny be compelled to produce them 
although they are owned bj others (9) The validitj of anj ohjection mil 
by the person produemg the document will bo decided bv the Court And tl 
Court has jurisdiction to punish disobedience to a aulpana by attachment cun 
when the ^obedience is not mlful (10) 

The provision that tho Court may, if it sees fit, inspect the document (uni ' 
it refers to matters of State) apjicars not to be in accordinco with the rulo 
as laid down m some English cases For it has held that when the wiffl<j<< 
declines to produce a document on tho ground of professional confidenct tn'' 
was one which he ought to with 
i on oath by the solicitor that it » 
i coQclusiac (11) 


(1) Anei \ Lots 9 Hast -173 Roscoe 
N P i;\ 1S4— 156 Taylor Ev 8 13J0 
2 Fh & Arn A2S \n attachment will 
lie lor contempt in case ot disoVefi en • 
oen though it may be very qucstionaW- 
» hether the person s mmoned would le 
bound to submit the document lo examiu 
ation jQ the event of his brtoginf it into 
Court R y Cretnaxiay 7 Q B 126 
fi V Corey ib as to the i»enaH> for 
non production / e Penal Code » 17a 
As to cire in summonioc Covemroent 
OlTcials for production of documents se,. 
Laxt jn Roo \ I til ota -tS I C 89S 

(2) «! 130 ertic 

(3) Ss 126 — IS* om and jee gene 
rally 's 121—131 ente 

(4) Doe ' roit 7 M & 102 

MarsioH V Do'xttes 1 A & E 31 see 
ante pp 511—515 where this cjiirstion is 
discusser! i 

(5) PhelfiV Prev. STUB 430 it 
seefrs to IrysufTcent t( one only of 

»nfcre«fel partes otiett 
' Chofhn 19 1 C P 374 W also 


KearsUy v PAif/fi 10 0 P ^ 
Roscoe \ P Ev 156 , . r « 

(6) Bank of Utea y It /W 5 
(Atner^ UnitriJ Si&« s C*f ' 

tlenJerson 69 Jowa 40 (\mefl r*^' 
Burr Jones Ev 8 802 n « r r 

(7) Crouihci-y I « ” ‘ 

27 , , t, 

(8) Thornhill v Thertil ill - 1 ^ \ 
347 Auti n V E -anr 2 M S. pr 

(9) Amey v Long I Camp 1/^ 

9 East 473 Cenen v Dubot 


r 1 


SV 


<10) r \ Doye (190S) 2 K B 
3un Ct.) o , 

(11) Roseoe V F Er 156 ‘ ‘ 

Jamet 2 M & Roh 4’. ' 

•ycr 13 C B 231 rV/fc, 

cr Iccn cases in which the 
spcctrd documents in order to , 

«n their almt,bl y » >« ^ 

; the ere s le that it is ^ 

i lire who d sehirgei the fo''« 

Ifc and Jury to avy 1 fefeirier 
ipress'm from the d-cunent >« 
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The Court rair al-o, m order to decide on the ^^lld^tv of the objection, take 
cf}cT er.\dcr\ce to eniblc it to determine on its ndmissibility “ j\jl questions 
IS to the sdmissibilitv of endence are for the Jndjie It frequently happens 
that this depends on a <Iisputed fact, in which case all the c\ideace adduced 
both to prove and di'proae that fact must he rcceucd by the Judge, — and 
however complicated the facts or conflicting the evidence — must be adjudicated 
cnbvhim alone ”(1) Tims the Judge mustequallv (for example) decide whether 
a confession should be excluded bv reason of some previous threat or promise, 
and whether a document is protected from disclosure as being a confidential 
eommumcation or the like (2) 

^0 XI r 14(3) of the Ciail Procedure Code empowers the Court during the 


held that the nsht to the production and inspection of documents does not 
apply to documents which arc not m the sole possession or power of the party 
to the suit who is called upon to produce them but arc only m his possession 
or power jointlv with some other person, who is not before the court (4) The 
provision that the translator may be ordered to keep the contents of a 
document secret refers to cases where a document is claimed to be privileged 
from production m oaidcnce but its translation is necessary m order that the 
wurt raav ascertain whether the claim of privilege is well founded or not 
Section 166 of the Penal 6jde deals with the case of a public servant disobeying 
a direction of the law with intent to cause injury to any person Of course 
snereer is unnecessary, if the document is to be given m evidence In con* 
nection with thi« subject it may be noted that when documents are put m for 
the purpose of formal proof, it is in the discretion of the Court m criminal 
proceedings to interpret as much thereof as appears necessary (6) 

Documents referring to matters of State stand upon a peculiar footing 
“Section 123 makes the giving of evidence derived from unpublished official 
records relatiug to affairs of State entirely dependent upon the discretion of the 
head of the department concerned (6) It may be therefore perhaps said to bo 
uiinece«sary for ’ ’ ' • • * _ i < tjjjg 

chsracterf?) , tl other 

pniileged docui and 

oblicatory production in evidence. The person m custody of what he considers 
a privileged State document must bring it with him to Court, that the latter 
may decide whether it is a document of that character or not The position of 


look at It It mav be urged on the olb*r 
*ide that the rule of inspect on presides a 
safeguard against futile or dishonest ob 
lections and effects a great saving of the 
time of the Court Field Ev dlh Ed 
•476 — 177 

(1) Ta>lor Ev | 21A 

(2) lb 

(3) Woodroffe and Ameer All Civ 1 
Frocedure 2nd Ed p 793 

(4) hearslei \ Ph l,ff 10 Q B D 

463 followed m Murray v IPalter Cr 
4 Ph 114 jhj litter and kindred 

eases discussed with reference to the pro 
■cedure to be adopted m this country n 
tlajt Jakarta v //a;. Kastm 1 B 496 
U876) where it was held that one partner 
e* a firm represents the other partners fof 
the purposes of product nn of documents 
Sec aUo Toyhr \ Pundell Cr & Ch 104 


1 Philips 222 226 KeltUwell v Barstow 
L R 7 Ch App 6S6 [the fact that per 
SODS not parties to the suit are interested 
in the document is no ground for resisting 
“ production] London and Yorkshire Bank, 
Ld \ Coofer IS Q B D 473 [custody 
of 1 qu dator] 

(5) Cr Pr Code s 361 see also R v 
Atntruddtn 7 B L R 36 71 (1871) 

(6) Being m this in accordance with 
Bealson \ Skene 5 H N 838 see 
Nagara/a PMa v Secretary of Slate a9 
M 304 (19161 

(71 Cunningham E\ 380 In Hennessy 
1 Hnglf 1 Q B D 509 SIS Field J, 
said that he should consider himself en 
titled pniately to examine the document 
to see whether the fear of injury to ih* 
puthc service was the real motne for the 
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tbc words •* unless it refers to tnatters of State ” in the second pinsraph of i!if 
section, Appears to show that the Court, although it may not inspect a f}oci< 
ment relating to matters of State, may yet take other cMdence to enable it to 
determine on its admissibilitj (1) Apparcntlj, upon the objection and state 
ments of the person appeanng with the document, the Court will determine 
t\hcther it is or is not a State document If the Court decides that it is a State 
document, then it is for the head of the department alone to determine whether 
evidence shall be given of it or not (2) 

It 1ms been said that m the case of State proceedings the Court cannot 
inspect them for the purpose of seeing if the} are privileged and must take (heir 
character upon the word of the public officer, who has them in his custo(lr(3) 
But by this it IS conceived, IS meant that the officer states those facts tone) in: 
the document which in lus opinion show that it is one coming within tlie pur 
view of FcctiOB 123 and the Court then {though bound ba the officer’s sfitcnient 
and forbidden to inspect the document) determines whether those facts do or 
do not gi\e the document the character claimed for it Otherwise it docs rot 
appear that there is any function assigned to the Court m the matter or that 
there is nnj reason why such a document is required to be produced iti Cot/rf 
unless it be that the officer may puhliclv and ii« the presence of the Judge chini 
privilege from production The oath of 6ccrcc\ which is taken b\ income tat 
officers docs not apply to cases m which they are summoned to guc cMilmce 
in a Court of Justice (4) Rule 16 of tbc rules niadc by the Local Coicrnment 
under s 33 of the Income tax Act (II of 1886) does not appJv to the production 
of income tax papers m a Court of Law m a suit between two partner* (5) In 
a later case in the Privj Council it was said that a presiding Judge «liou!l 
endorse with his oirn hand on eicry document proaed or admittwl in cu 3 iif 
a statement that it was so proaed against or admitted by the farti ncaiii*t 
whom It was used, as enjoined by the Civil Procedure Codes of lb77 and 
and practically re enacted by the present Cm! Procedure Code {0 \in r 4) 
and that for the future the Privy Council in bearing Indian rf\j)|ieflls wniiM 
refuse to read or to permit to be read an} such document not so endorsed (C) 

In the undermentioned case(7), the Magistrate of a district n fit id to j ri 
duce a wTitten report made to him b} a Magistrate in charge of n di\ I'l n i f n 
distnct i*s to the result of an cnquirv made b\ the httor under the jr»>n«jons 
of section 135 of the Criminal Procedure Code, into the cause of a sui'dcn nnl 
unnatural death "When the rase came before the High Court the ]) tnrt 
Magistrate appeared, through Counsel with tlie report reaib to j nxlure it 
if the High Court held it not to he privileged, or to show it to the Jod"r> if tliri 
desired to see it before making their order, but submitted nmmr't 


(1) See Field r> 6lh Ed 409—410 
where also other (cntaliie mrerpreunon* 
of this section so far as it concerns State 
d cuments are to be found which appear 
to the author to be hardly supportable 

(3) Ciinninjiham Tv 380 l«i there is 
nc necessit) as has been held tn LnsIanJ 
(Kain \ Farrer 37 L T NS, 46>. 
douStcU in Utnneny > II rjphl 21 O B 
D 09 S3J) for him to give his reasons 
for ii e non production of the document 
(assun ing that it is found to be in fact 
a doeunent of State) and to come and 
say iha be objects to the prod iction on 
grounds if public pol cy /b see • 123 
enie 

(3) \fa)tie s Criminal I,aw 86 

(4) fh aims Fee r Di'rell 5 Camp 
337 and stating that Scotland C ta 


R \ i akata Khan 2 Mad, f 
JS4J compclJe*J the f to>\ lel on of 

tax scheilules though the oljecton sj 
taken fiv the ofTcer who appcired an I *<■ 
Irntaiaehe/h Chelf ar \ Sjmra'hJ i*' 
far 33 ^r 6’ Ref t-. in Cal ' 
/aua/ur r Jamna Fr&saJ 44 ^ J ® , 

( 5 ) Jadohra , Dry \ P 1 

C 2S1 (ISaO) Ref to in Cde^ ' 

Jannenr ^ da nna PraioJ 41 \ 3o 

{6> Sadik tluiain Khan s tla<\ ’ ^ 

r C It A CMI <> , 

r 4 only j routes that ceru n patt Cl. it 

shall be endorse.1 anl that the JuK« 
sign or in tul such en I r.r^er 
Woodroffe anl ^merr Ali i ' 

cffure Coife seenn I ed o n P . 

(7) In re Trayl Ihanarh pirnsr 
"43 <18*8) 





ss. 163, 164,] DocuMcyjs prodocfd afutr }{ot[Ce 
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grounds, that the report was a conxnmmcntion pmile^d under section 124 of 
this Act It was held that this report was not a judicial proceeding and that 
the Distnct Magistrate was justified in refusing to produce it 

163. ^^^len a. part}’ calls for a document ^\hlc}l he has 
given the other party notice to produce, and siicli doomnent is 
produced and inspected by the party calling for its production, 
he is bound to giae it as c\idencc if the party producing it re- 
quires him to do so 

Principle.— See note jxxf 

s. 3 ( Dxurntnli ) M 65 66 {Xolice io pnl tee ) 

Tirt r 4r J KIS U barton Er . S HC 


Giving as 

evidence 

jdocument 

called 

for and 

produced 

on notice 


COMMENTARY. 

The production of papers upon notice does not nnhe them evidence m 
the caii'e unless the parts calling for them tnspedi them, so as to become after 
acquainted with their contents , m which case he is obliged to iiso them as notice 
hi5 evidence at least if thc\ be m any way material to the issue (1) }Vbere a 
party to a case calls for a document from the other partv and inspects the same, 
he take* the risk, of making it cv idence for both parties It rests, however, upon 
the party who calls for and inspects a paper to adduce evidence of its genuine- 
ness if that be not admitted (2) The reason for tbis rule is that it would pve 
” ’ . ' into the affairs 

risk of making 


^Vhen A calls upon D to produce a document and B produces it, this jinmd 
facie avoids the necessit} of proving such document on yf’s part where it is 
rehed on by B as part of Ins title (4) Where notice has been given to the oppo 
nent to prwuce pipers in las -possession or power, the regular lime for calling 
for their production is not until hi« case has been entered upon by the party 
who requires them , till winch time the other party maj , m strictness, refuse to 
produce them, and no cross examination os to their contents is then allowable 
Still, it IS considered rigorous to insist upon tins rule and as a due adherence to 
it would be productive of inconvenience, the Judges ore very unwilling to 
enforce it (5) And according to the English practice, a party who has given 
his opponent notice to produce certain documents is allowed to call for them 
at anv stage of the hearing 


J64 ^2622 a party reliiscs to produce a docrvment wLicJ 
bo lias had notice to produce, be cannot afterward'! use thi 


(1) Taylor Ev S 1817 and cases there 
cited If the party giMiig the notice dec 
lines to use the papers when produced 
this though inatter of observation will 
not make thein evidence for the adverse 
party i'oyer v Kitchen, 1 Esp 210 for 
if notice to produce invested the instro 
went called for with the attribute of evi 
dence testimoijy incapable of proof might 
be brought into a case by such notice 
Wharton Ev J 1S6, though it is other 
^ise as the section says if the papers 
are inspected by the party calling for 
them see Norton E\ 252 A person is 


not obliged to put in evidence the paperl 
called for by him Wharton Ev $ 156 

(2) Mahomed v ^bdul, S Dom. L K, 
380 (1903) 

(3) Taylor Fv ! 1817, m tPharlon v 
Routledge 5 Esp 235, Lord Ellenborough 
said *400 cannot ask for a book of the 
opposite party and be determined on the 
inspection of it whether you will use it 
or not If you call for it you make it 
evidence for the other side if they think 
lit to use it 

(4) Wharton Fv I 156 

(5) Taylor Ev { 1817 


VsiBS as 
evidence 
documents 
production 
of which 
was refused 
on notice 
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the words “ unless it refers to matters of State ” in the second paragraph of the 
section, appears to show that the C!oiirt, although it may not inspect a docu 
ment relating to matters of State, may 3 et take other evidence to enable it to 
determine on its admissibility (I) Apparently, upon the objection and state 
ments of the person appearing with the document, the rourt will determine 
whether it is or is not a State document If the Court decides that it is a State 
document, then it is for the head of the department alone to determine whether 
evidence shall be given of it or not (2) 

It Ins been said that m the case of State proceedings the Court cannoi 
inspect them for the purpose of seeing if thej are privileged and must take then 
character upon the vord of the public officer, who has them m his custodr{3) 
But bj this it IS conceued, ismeant that the officer states those facts toiichmg 
the document which m his opinion shosi that it is one coming within the pur 
view of section 123, and the Court then (though bound hv the officer’s statement 
and forbidden to inspect the document) determines whether those facts do or 
do not gi\e the document the character claimed for it Otherwise it does not 
appear that there is any function assigned to the Court in the matter or that 
there 13 any reason why such a document is required to he produced in Court, 
unless it be that the officer may puhlicH and m the presence of the Judge chini 
privilege from production The oath of secrecy which is taken hj income tax 
officers docs not apply to cases m which they are summoned to give emdenco 
in a Court of Justice (4) Rule 16 of the rules made by the Local Government 
under s 38 of the Income tax Act (II of 1880) does not appir to the production 
of income tax papers m a Court of Law m a suit between two partners (6) In 
a later case in the Privy Council it was said that a presiding Judge should 
endorse with hts own band on evetj document proved or admitted in evidence 
a statement that it was so proved against or admitted by the jarty against 
whom it was used, as enjoined by the Civil Procedure Codes of 1877 and 1P82 
and practically re enacted by the present Cml Procedure Code (0 XIII r 4) 
and that for the future the Pnvy Council in bearing Indian Appeals wauira 
refuse to read or to permit to be read any such document not so endorsed (0) 

In the undermentioned case(7), the Magistrate of a district refused to pro 
duce a avntten report made to him by a Magistrate m charge of a division of a 
distnct as to the result of an enquiry made by the latter under the proM’ions 
of section 135 of the Criminal Procedure Code, into the cause of a smli^n auci 
unnatural death IVhen the rase came before the High Court, the District 
Magistrate appeared, through Counsel with the report ready to produce i 
if the High Court held it not to be pnvileged, or to show it to the Judges if the' 
desired to see it before making their order, but submitted amongst otter 


(1) See Field Ev 6th Ed 409-^10 
where also other tentative interpretations 
of this section so far as it concerns State 
documents are to be found which appear 
to the author to be hardly supportable 

(2) Cunningham Ev 380 but there is 
no necessit} as has been held in England 
(Aain V Farrer 37 L T N S 465 
doubted in Hennessy v lyrtglil 21 Q B 
D i09 523) for him to give his reason* 
for tl c non production of the doenment 
(assuming that it is found to be in fact 
a docuTient of State) and to come and 
say tha he objects to the production on 
grounds of public policy Ib see s 123 

(3) Ma>nes Criminal Law 86 

(4) lb cjting Lee v Bfrelt 3 Camp 
337 and stating that Scotland C. J tn 


R V yakata Klan 2 Mad. Sess ors 
1363 compelled the production of income- 
tax schedules though rte object art 
Uken by the officer who appeared 
f'enkatacheHa Chell ar v Sampalt e ^ e 
tar 32 M 62 Ref to m Coll eler o! 
Jeunptir v Jeunna Prasad^ 44 A 360 

(5) Jadobra n Dey v Biitlora Dci 

C 231 (1899) Ref to iti Colleetor of 
Jaunfur v Jamna Prasad 44 A 360 

(6) Sadtf- ffitsain AAon v d/asl »>f ‘ 
Khm r C 38 A 627 («16) O MV 
r 4 only provides that certain 

shall be endorsed and that the Judge 

sign Of initial such endorsement bee 

Woodroffe and Ameer Ah* Ci'i 
cedure Code second ed tion P - 

(7) In re Troyhil analh Bisuas J ^ 
742 (1878) 
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grounds, that the report was a communication privileged under section 124 of 
this \ct It was hold that this report was not a judicial proceeding and that 
the Distnct Magistrate was justified m refn'smg to produce it 

163. When a pirt\ calls for a document which he has] 
given the other party notice to produce and such document is 
produced and inspected bj the part} calling for its production, 
he IS bound to gi\e it as e\idonce if the part} producing it re-j 
quires him to do 

Principle.— Sec note 

8 S { DjCHnijttff ) 65 66 ( Vof c« la pro I f ) 

TavI r Et 5 ns \\ hartqn Pv § 1 6 


Giving as 
evidence 
document 
called 
. for and 
produced 
notice 


COMMENTARY 

The production of pipers upon notice does not male them evidence in 
the cau«e unle*^ the party calling for them luspecls them so as to become 
acquainted with their contents m which ca«o he is obliged to U5C them as notice 
hi-> evidence at least if tho\ be m an\ waj nnienal to the issue (1) ^^’hcte a 

K to a case calls for a document from the other partr and inspects the same 
.c* the nsk of making it evidence for both parties It rests however upon 
the party who calls for and inspects a paper to adduce evidence of its genuine 
ness il that be not admitted (2) The reason for this rule is that it would give 
’ ’ * tr. ^.n^jhlA 1 m to pry into the affairs 

to the risk of making 

^Vhefl A calls upon D to product a docuincnt and B produces it this pnmd 
faae avoids the neccssitv of proving such document on A s part where it is 
relied on by B as part of his title (4) IVhcrc notice Im been given to the oppo 
Dent to piMuce papers m his -possession or power the regular fime for calling 
for their production is not until hi« case has heen entered upon by the party 
who requires them , till which time the other part} maj in strictness refuse to 


his opponent notice to produce certain documents is allowed to cau loi luem 
at any stage of the hearing 


164 When a party refuses to produce a document winch 
he has had notice to produce, lie cannot afterwards use the 


(1) Taylor Fv | 1817 and cases there 
If the party guing the notice dec 
Ines to use the papers v/hen produced 
tn s though matter of observation will 
not make them etideitcc for the adverse 
parly Soier \ Kitchen 1 Esp 210 for 
if not ee to produce invested the instru 
ment called for w th the attribute of esi 
dence test monj incapable of proof m gbt 
be brought into a case by such not ce 
Wharton Ev 5 156 though it is other 
wise as the sect on says if the paper* 
are inspected by the party calling lor 
fhem see Norton Ev aS-i A person «s 


not ob) ged to put in evidence the paperf 
called for by him Wharton Ev J 156 

(2) Halo ad v Abdul S Bom. E R 
380 (1903) 

(3) Taylor Ev S 1817 m jyiiarton v 
Ro iledge 5 Esp 235 Lord Ellenborough 
said Tou cannot ask for a book of the 
oppos (e party and be determined on the 
inspection of it whether you will use it 
or not If you call for it you make it 
ev dence for the other side if they think 
fit to use it 

(4) Wharton Ev i 156, 

(5) Taylor, Es 5 1817/ 

If ' 


Using as 
evidence 
documents 
production 
of which 
was refused 
on notice 
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document as evidence mthout the consent of the other partj 
or tlie order of the Court 

lUuMralton 


A Buea B on an agreement and giTca B notice to produce it At the trial A calla foi 
the document and B refuses to produce it A gives secondiry evidence o! its contenta 
B Reeks to produce the document itself to contradict the secondary evidence given by A 
or in order to show that the sgreciuentis not stamped He cannot do so 
Principle, — Sco Note, posi 

8 3 {'Doeumeni') Is 66 68 {NoUet to produce) 

8 89 (FrMumption oi to documentt not 
produced ) 

Taylor, Ev , 1 1818, Wharton, Ev § 157 


COMMENTARY. 

Dooumeflts A party i3 not permitted after decltnmg to produce a paper, to put it m 
ducedit'fter been proved by bis opponent by parol Should he be 

notice allowed to do so, be would be able to bold back the paper, until he saw whether 
its parol rendenng would bo favourable or tmfavourable to him, and thu? to 

Cf ’ • .mi 1 1 J -.Jjgjj 

t r of 

t ' an 

a ' the 

^ . ove 

it ns part of bis own case (i) Ho is m effect bound by any legal and saltsfaciori/ 
evidence produced on the other side (2) 

T 1 i«i ti t,i • . 

men 

the 0“ 

that "^7 

refusing to produce it (3) There is a presumption further that a document 
called for and not produced after notice was attested, stamped and executed 
m the manner required by law (4) 

165, The Judge maj, in order to discover or to obtain 
proper proof of relevant f.octe, ask any question he pleases, in any 
form, at any time, of any witness, or of the parties, about any 
fact relevant or irrelevant; and may order the production of 
any document or thing and neither the parties nor the agents 
shall be entitled to make any objection to any such question or 
order, nor, without the leave of the Court, to cross-examine any 
witness upon any answer given in reply to any such question 
Provided that the Judgment must be based upon facts 
declared by tius Act to be relevant and duly proved 


Judge s / 
power to I 
piU quAa- f P 
tlon or f f, 
order pro-1 
ductlon, ' 


(1) Wharton Ev S 157 Tajlor Ev 
S 1818, nurr Jones Ev 15 117 223 

(2) Norton Ev 252 where it is also 
stated that the document cannot be used 
to refresh ihe’'niemory of a witness, eitmg 
Tt/l \ Amnoorth Bristo 1847, Wilde 
C J MSS As to the prevalence of a 


similar rule when a party determines upoa 
keeping back a chattel, see Leuis v Ha 
ley 7 C. & P 405. or refusing to pv* 
inspection see Civ Pr Code 0 XI r 
Woodroffe & Amir All 2nd Ed 794 

(3) Burr Jones Ev >7 

(4) S 89 ante 
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' Provided ilso tint this section shill not authorize any Judge 
to compel my ivitncss to msucr inj question, or to produce 
any dociunent vliich such ^vltness would he entitled to refuse 
to answer or produce under sections 121 to 131, both inclusive, 
if the question were I'sked or the document were called for by 
the ad\er e part} , nor shall the Judge isk my question which 
it would be improper for in\ other person to isk under section 
148 or 149 , nor shill ho dispense with pnmiry evidence of any 
document, except in the causes hereinbefore excepted 

Principle — Thi^ 'ection is intenlcd to ftiiti the Judge with the ino''fc 
eiteaMve power possible for the purpose of getting nt the truth The eflcct of 
this section u that m orler to get to the bottom of the matter before it the 
Court will be able to look at and enquire into cverv fact wlatevcr (!) and 
thus possible acquire valuable ttdicaltre evidence (\ post) which may lead to 
other evidence stnetiv relevant and adn issible The Court is not ho vever 
permitted to found its )udgmeT\t on anv hut relcaant statements because such 
a p nni«sion would lead to reliance on second hand reports would waste time 
and open a wide door for fraud (2) And the discretion g ven is cxerc sable 
subject to correction by the Court of appeal (3) See further Notes post 


*• 3 (“AJepjn ) 

I 63 Pnor 2 {Pnlael ) 

«*• 138 145—181 {Cn s-eriTi ml n ) 

* S ( Djcum nt ) 
u 143 149 {Qt > on tJ ere/ I ) 

Steph, latwd. 101—103 71 Ben F 


Er II 1477 03 — ‘’7 U 
Er 114 11a 


3 ( Fact ) 

3 { Court ) 

3 ( Proted ) 

121-131 IPr i Irjt ) 
61—65 (Pr noTj e dcnce ) 

IS S'* 03 Wharton Be § 281 


0 Cr n«- I3th El lla Norton Te S'*! 31’ C> 


Tiylor 
1 by 


COMMENTArtY 

The Judge may qtes ion the witnc«s either m the manner and with the Questions 
object followed bj the parties or he maj avail himself of the more extended by the 
power of interrogation which is given to him under the terms of this section ^ 

It has been a matter of juristic depute wj ether a Judge can on his own 
motion put to the witness questions independently of Counsel so as to bring 
^t points Counsel designedh or undesignedly overlook On one side it has 
been urged in conformity with the scholastic view that the Judge is confined 
prooi adduced Jiy the parties On the other side it is insisted that it 
13 absurd for a Judge with a witness before him not to do what he can to elicit 
^e truth So far as concerns the abstract principle writers on the English 
v-ommon Law repeatedly affirm the scholastic view that the Judge must form his 
judgment exclusively on the proof brought forward by the parties So far as 

COn^prn, IV _ r ^ ^ ^ ^ot 

facts they'^ 

■ in latitude 


(1) Sfeph Ifitrod 162 and see Bes 
Ev 86 93 

(2) Steph Introd 162 163 

(3) Su end a Kr shna Mandat v Ra t 

C E J 34 (1921) 

(4) Wharton Ev 5 281 See Tayloi 

E<t iJt Roscoc Cr Ev 13t 

Its R y Remnant R & R 136 
ouUon V D tborough 2 Q B D (1894] 


316 The Court always may and often 
coes exam e a w tness at the dose of 
h $ exam nat on The Court is not bound 
1) the same rules as to lead ng quest ons 
etc The Court may put what quest ons 
It pleases and n what form it pleases 
1 d most usefully so where the exam na 
t on has not been sc ent fically or sk Ifully 
ron<^ cted Norton Ev 323 As to the 



1002 


QUESTIONS BY TaE JUDGE 


[S. 165 . 


allowed him vnth respect to the rules of forensic proof He may ask any ques 
tions m anj form and at any stage of the cause, and to a certain extent even, 
allow parties or their advocates to do so This, however does not mean that 
he can receive illegal evidence at pleasure , for, if such be left to the jury, a 
new trial may be granted c\en though the evidence were extracted by quea 
tions put from the Bench, but it is a power neccssarv to prevent justice being 
defeated by tcchnxcnhty, to secure tiidicaiiic evidence, and m criminal cases to 
assist in fixing the amount of punishment And it should be exercised with 
due discretion "( 1 ) It is this latter object (the securing of indicative evidence) 
which 18 the mam ground for the enactment of this section “It mav be 
objected, (and indeed, Bentham’s Treatise on Judicial Evidence w founded on 
the notion) that by exclusionarv rules like the above [i c , rules of evidence] 
much valuable evidence iswhollysacnficed Wcresucheven the fact, the evil 


cMdence in question need seldom be lost to justice, for however aangeroas 
and unsatisfactory it would be as the basis of final adjudication it is oftea 
highly valuable as indicative evidencc( 2 ) , that is, evidence not m itself receiv 
able but which is ‘ tndico/itc ’ of better Take the case of derivative evidence , 
»• witness of ’ ’ ^ be stopped by 

the Court , A who may be 

called or scr under promise 

of favour oi . onv facts dis 

colored m consequence of that confession, — such, for instance as the findng 
of stolen property— are good legal evidence Again no one would think ol 
treating an anonvmous letter as legal evidence against a party n 6 t suspected 
of bemg its author, jet the suggestions contained m such letters have occa 
flionally led to disclosures of importance In tracing the perpetrators of crimes 
also conjectural evidence is often of the utmost importance, and leads to proois 
of the most satisfactorj kmd sometimes even amounting to demonstration 
It 18 chiefly, however, on mquisitonal proceedings— such as coronet s inquests 
inquiries - v .. 4 . otfences 

and the o* 

even the 


This thciefoie “ is a most important section Its ptovis ous, though they 
may be in some respect not in accordance with English ideas are wholly . 
to the state of things which cxi'Jts in India out of the Presidency towns ( ) 
In his Introduction to the Evidence Act( 5 ) Sir J E Stephen rciuam 
‘ Where a man has to mquire into facts of w hich he received m the fin>t lastan 
very confused accounts, it may, and often will be extremelv importan c 


recall acd exam nation of witnesses b} 
the Court see O XVIII r 17 Wood 
roffe & Amir Ali 2nd Ed 849 Civ Pr 
Code s 540 Cr Pr Code 
(1) Best tv § 86 

. (2) In one place Bentham also calls it 
Evidence of Evidence 3 Jod Ev 554 
iJ) Best Ev ! 93 

(4) Field Ev 6th Ed 479 480 In 

NortoT.Ev 342 it is said of this section 
that It merely embodies the existing lav 
as to the power of the Judge to put ques 
tions Sir William Markby also m his ed 
tionofthe Act (p 115) is of opin on that 
on the consWuct on of the section given 
in the text \v Post) every Magistrate m 
India possesses already all the powers of 


seek ng after evidence which th s 
section gives him 

W Alls Cl Pr Code 0 XVI r 14 
2nd Ed 832 [Court ma> of its o" 
accord summon as 

suit and see O K r 4 P 748 ib Wood 
roffe and Amir U 2nd Ed 775 7 

wh ch the Court may direct any 
1 suit to appear in person for g. 

and O XVIII r 17 P 822 ib 2nd Ed 
M9 by which the Court may recall 80“ 
examine a w tnessl and Cr Pr o 
540 [power to summon witness ana 
mine] As to the examination of accu 
>eison« see Gya Singhs 3fal omed Sol 

. a» S C W N 864 (1901) 

(5) Pp 161 162 
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him to tnce the most cursory and apparently futile report, and fact*!, relevant 
m the hichest degree to facts in issue may often be discovered in this manner 
A policeman or a lawyer engaged m getting up a case criminal or civil would 
neglect his duty altogether, if he shut his car? to everything which was not 
relevant withm the meaning of the Eaidcnce Act A Judge or Magistrate m 
India frequentlv has to perform duties which in En<»land would he performed 
by police officers or attorneys He has to sift out the truth for himtelf as well 
as he can and ?vith little assistance of a professional kind S ction 165 is 
intended to arm the Judge mth the most cxtensiac power possible for the 
purpose of getting at the truth The effect of this section is that m order to 
get to the bottom of the matter before it the Court mil be able to look at and 
inquire into every fact whatever” 

And in the Select Comniittec the frumer of the Act observed as follows — 
“That part of the law of evidence which relates to the manner in which wit 
ne'!‘!es are to be examined assumes the existence of a well educated Bat co 
operating With the Jud^e and relieving him practicallv of every other duty 
than that of deciding questions which mav arise between them I need hardlv 
say that this 'tatc of things does not exist in India and that it would be a great 
miitake to legislate as if it did In a great number of cases — probably the 
vast numerical majontv — tie Judge has to conduct tic tilolctrialhinuielf In all 
cases he has to represent the interests of the public much more distinctly than 
he does m England In manv ca*cs he has to get at the truth or as near to it 
as he can bv the aid of collateral inquiries which may lucidcDtally tend to 
something relevant oed it ts most unlikely that he should e? er wish to pu?li an 
inquiry needlessly or to go into matters not leallv connected with it ^\e 
have accordingly thought it right to arm Judges with a general power to ask 
any questions, upon any facts of any witnesses at any stage of the proceed 
inespectivelv of the rules of evidence binding on the parties and their 
agents, and we have in«orted m th** Bill a distinct declaration that it is the 
dn*v of the Judge especialh in criminal cases not mcrelv to listen to the evi 
dence put before him but to inquire to the utmost into the truth of the matter (1) 
We do not think that the English theories that the public have no interest m 
arriving at the truth and that even crinunal proceedings ought to be regarded 
mainly m the light of pn? ate questions between the prosecutor and the prisoner 
at all suited to India if indeed they are the result of an? ‘‘hing better than 
carelessness and apathy m England 

Under this section which applies to both criminal and civil proceedings 
the Judge mav ask any question m any fofm as for instance a leading ques 
tion(2) and he has equal liberty with regard to the substance of 1 is question 
winch may be about any fact relevant or irrelevant But it is to be noted that 
the section onlv empowers the Judge to ask incgular questions 1 1 order to 
discoter or obtain -proper proof of releiant facts that is in order to discover or 
obtain regularly admissible evidence (3) He mav not intro luce into the case 
any irregular evidence he pleases This, is indicated by the first Proii o which 
requires that the judgment be based uj on facts de lared by the Act to be rele 
vant and dulv proved So in a trial for murder wheie the weapon had not 
been found a witness might state n answer to the Judge that he had heard 
that the accused had secreted it m a certam ditch This statement being 
hearsay would be madmissible as evidence in the case itself but the Judee 
by means of it might be able to direH; an mquiry which would lead to the 


(1) The b 11 was subsequently some (?> See R \ LaksI an lO B I85 

what mol fied n th s respect (IsSj 

(2> Norton Ev 323 
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allowed him with respect to the rules of forensic proof He may ask any ques* 
tions m an} form and at any stage of the cause, and to a certain extent even 
allow parties or their advocates to do so This, however does not mean that 
he can receive illegal evidence at pleasure , for, if such be left to the ]iiry, a 
new trial may be granted e\en though the evidence were extracted h} ques 
tions put from the Beneh,hut it is a power necessary to prevent justice being 
defeated by tecJimcnlily, to secure %ndicatixe evidence, and m criminal cases to 
assist in fixing the amount of punishment And it should be exercised with 
due discretion ”{1) It is this latter object (the securing of indicative evidence) 
which IS the mam ground for the enactment of this section “ It mav be 
objected, (and indeed, Bentham’s Treatise on Judicial E\ndence is founded on 
tlie notion) that by txclusionarT rules like the aboie [t e rales of evidence] 
much valuable evidence IS wholly sacrificed Were such even the fact, tbeevil 

would (it is replied) he far outweighed b} the reasons already assigned for unpos 
mg a limit to the discretion of tribunals m declaring matters proved or disproved 
But when the matter comes to he carefully examined it will he found that the 
evidence m quc'ition need seldom be lost to justice , for however aangerous 
and unsatisfactory it would be as the basis of final adjudication, it is often 
highly valuable as indicative cvidcnce(2) , that is, evidence not m itself receiv 
able but which is ‘ tndicofitc ’ of better Take the case of denvative evidence , 
<- witness of ’ . . . > would be stopped by 

the Court , testimonv. A, wbo may be 

called or scr been made under promise 

of favour o . v law , yet anr facts dis 

covered m consequence of that confession, -^uch, for instance, as the find ng 
of stolen property — are good legal evidence Again, no one would thmk of 
treating an anonvmous letter as legal evidence against a party not suspected 
of bemg its author, yet the suggestions contained m such letters have occa 
sionally led to disclosures of importance In tracing the perpetrators of crimes 
also conjectural evidence is often of the utmost importance, and leads to proofs 
of the most satisfactory kind sometimes even amounting to demonstration 
It 18 chiefly, however, on mquisitonal proceedings — such as coroners inauests, 
inquiries by Justices of the Peace before whom persons are charged with 
and the li^e— 'that the use of ‘ indicative eviaente ’ is most apparent thougn 
ev en these tribunals cannot act on it (3) 

This therefore “ is a most important section Its provis ons though they 
mi) be in some respect not m accordance with English ideas, are wholly sui e 
to the state of things which exists m India out of the Presidency towns ( ) 

In his Introduction to the Evidence Act(5) Sir J F Stephen reniarfe ^ 

•• "Where a man has to inquire into facts of which he received in the first 
very confused accounts, it may and often will be extremely importan 


recall and examination of witnesses b} 
the Court see O XVIII r 17 Wood 
roffe & Atnir Ah 2nd Ed 849 Civ Pr 
Code s 540 Cr Pr Code 
(1) Best Ev § 86 

I (2) In one place Bentham also calls it 
Evidence of Evidence 3 Jnd Ev SS4 
1,3) Best Ev § 93 

(4} Field Ev 6th Ed 479 480 In 
Norton. Ev 342 it is said of thta section 
that It merely embodies the existing lav 
as to the power of the Judge to put ques 
tions Sir William Markby also m bis edi 
tion of the Act (p 115) is of opmioathat 
on the construction of the section given 
in the text \v post) every Magistrate in 
India possesses already all the powers of 


seeking after evidence 
section gives him f 

Vmir Ahs Civ Pr Code 0 ‘ ^ 

>nd Ed 832 [Court may of its ow 

iccord summon as witnesses ifranym 
,u.t and seeO \ T 4 P 74S ib Wood 
•offe and Amir All 2nd Ed 775 tb 
vhich the Court ma> direct any (■‘’'‘J 
I suit to appear in person for exami 

O XVIII r 17 P 822 ,b 2«1 “ 
!49 by which the Court may recall an 
xamine a witness] and Cr Pr C 

40 [power to summon witness a 
line] As to the examination of ac 
ersons see da S.ngh v Uahamed Sa‘ 
Ml 5 C W N 864 (1901) 

(5) Pp 161 162 
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him to trice the n 10 ^t cursory and apparently futile report, and ficts, relevant 
in the highest degree to facts in issue, may often Ih; discovered in this manner 
A policeman or a lanycr engaged m getting up n case, criminal or civil irould 
neglect his duty altogether, if he shut his cats to cverjihing ivhich was not 
relevant within the meaning of the Eiidcnce Act A Judge or Magistrate in 
India frequentlv has to perform duties which in England would he performed 
by pohce-ofScers or attomevs He has to sift out the truth for himself as well 
as he can and mth little assistance of a professional kind Section 165 is 
intended to atm the Judge with the most cXtcnsnc power possible for the 
purpose of gettmg at the truth The effect of this section is that m order to 
get to the bottom of the matter hefore it the Court will be able to lool at and 
inquire into cverv fact whatei cr ’* 

And in the Select Conimittco the framer of the Act observed ns follows — 

* That part of the law of evidence whjcli relates to the manner in winch wit 

nesses are to be examined assumes the existence of a well educated Bar co 
operating with the Tud^e and relieving him practicallr of cverv other duty 
than that of deciding questions which mav nnsc between them I need hardly 
tay that this state of things doca not exist in India and that it would be a great 
mistake to legislate as if it did In a great number of cases — ^probably the 
vast numencal majontv — lie Judge Im to conduct the uhoh Inal himself In all 
ca«es he has to represent the interests of the public much more distinctly than 
he does m England In manv ca«es he has to get at the truth or as near to it 
as he can bv the aid of collateral inquiries which mav incidentally tend to 
something relevant , and it is most unlikelv that he should ever wish to push an 
inquiry needlessly or to go into matters not rcallv connected nnth it ^^e 
have accordinglv thought it right to arm Judges with a general power to ask 
any questions, upon any facts of anr vntne*scs at any stage of the proceed 
tugs irrespectivelv of the rides of evidence binding on the parties and their 
agents, and we have inserted in the Bill a distinct declaration that it is the 
d " ' ’ listen to the evi 

‘ of the matter (1) 

• ve no mtercst m 
arriving at the truth and that even cnmmal proceedings ought to be legarded 
mainly m the light of private questions between the prosecutor and the prisoner 
at all suited to India, if indeed thev arc the result of anv’thinff better than 
carelessness and apathy m England 

Under this section which applies to bith ctinun 1 and civil proceedings 
the Judge mav ask any question m any fofin as for instance a leading ques 
tion(2) and he has equal liberty with regard to the suholaiice of 1 is question 
which may be about any fact relevant or irrelevant But it is to be noted that 
the section only eTnpow.,rs the Judge to ask megulac questions order to 
(tiscoier or oUaxn proper proof of releiant facti that is m order to discov er ( r 
o tain regularly admissible evidence (3) He mav not introduce into the cave 
^ny irregular evidence he pleases This is indicated by the first Proit^o which 
requires that the judgment be based upon facts detlarcd bv the Act to be rele 
^ant and dulv proved So in a trial for murder whtie the weapon had n t 
een found a witness might state n answer to the Judge that he had li ard 
that the accused had secreted it m a certain ditch This statenent being 
earsay, would be inadmissible as evidence m the case itself but the Judge 
J means of it might be able to direct an inquirv which would 1^5^ to the 


whlV j '' subsequently som 

What n,od fied m this respect 
Norton Ev 323 


f3> See R 
{1885 


LaksI /an 10 B 185 
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lOOi 


Order for 
pro tuctlon 


Cro««»P\'» 

mlnotlon 


\\ilness 

callcdM 

Court 


woflpon boinj* f . ' > ^ ^ - vaiiov of a 

foot sugRcstcd jt himself 

uiiacr this sect rules pre- 

MousU laid down us lo kumuio} aim. utctiDii iiuiuv nuiiioriscs questions 
tho object of winch is to ascittnin whether tho ease is or is not [or ma;: be] 
proaed in nccordnncc with those rntos(3) 

U has bowtaw, bem hcM th«t it is not tho jiroMuct oi the Court to ci 
ftmiiio the witness<.3, unlo''S the picadors on either side lia\e omittid to put some 
inattrml question or questions, and the Court should ns a jjineral rule Iea\e 
tho witness! s to the pleaders to be dealt with ns Inid dowm m section 133 of tins 
Act In tho case, now cited, at a trial before a Sessions CQuct(ll the JudfL, 
on tho c'cuiunation in chief of tho witnesses for tho pro«eciitioq hem" finished, 
que-'tiomd the witncNscs at considerable length upon the points to which ho 
must ha\o Inown that tho cross examination vrhoiild certainlj and properly 
ho directed a coursi whieh it was oliscricd must lm\i r ndtred the greater 
part of the cross examination incfTiCtut 

Tlio ludgo IS also om|H>wirtd to onler the produetion of nnr document 
Or thing hut tins pubiect to tho condition m tho second jirotim that tho 
Judge IS not hercb} aiitliorizid to compel tlie production of am document 
which tho witness would bo entitled to refiis,. to produce undtr sections 121— 
131, nidr, if tin document wire caMeil for b) tho adverso j*artj As to tho 
production of chattils, $rc also the second ;)ron<o of section CO <i«/c 

Tho parties haai no powir of cross eTammation without tho leaao of tho 
Court upon ftuj an^wer pis-cn by tho witness ui topU to an\ quc^tlon of tho 
Judge put Under this section and it males no dilTirenco whither tho cross 
exammatiou hi, dmeted to tho watness’s siattment of fact or to circunvstaneos 
touching lus cridibihtj Tho jmncmlo that parties cannot \nthout the leaac 
of Court, cro s exammt a witness wliom the parties ha\mg nlnadi examined 
or declined to o\amin«, the Court itself has examined applies eqnallj whether 
It IS intended to direct the cross examination to the witnesss statinients of 
fact or to circunistonces touelimg hts credibihtj , for anj quistion meant 
to imp lit lus cridit tends (or is di signed) to get rid of the !.fTiCt of each and 
Q\et' answer ]u>t as much as ono that iiua bring out an mconsistcncj or 
contradiction (h) 

But tho ca'«o dealt with be the section must bo distinguished from that 
where tho avitnc'S is c illesl by the Court M hen a parti to the suit or a witness 
IS wwwwwowed. by tlve Cuwtt awclv wetweas, u Uwble tw Iw crO'S examined by the 
parties The proMMons of this section oiih forbid the cross exammation 
without tho lenac of tin Court of am witness upon am nnswir guen m nply 
to a question nshed by the Judge They apph rather to portieii/or ^uwhoni 


(ly MitVU \ IIA 115 \ilttc il »a 
poinieit out lhai t* c constrnction o( thw 
section i< not free from (lilTnilti That 
the tnic consinclion i» ihn goen in the 
text api ears to the niithors to be indics 
tevt ly the vorJs of the first frotiso 
• Blit then fts Sir Willnm Mirt^ says 
it is not easy to see wh> the last clause 
of tl e second /’retaro was inserted This 
claise wcwtJ le qu le intcll oible if th* 
section were intenJol as a general relaxa 
t on of the miles of ca lence but why 
shoilt not n Jidge avho was merely him 
ing up e\ lence InoV. at a copy la order to 
see whether u was worthwhie to endea 
\our to procure the nrig nil It may fu 
thee le olser\el hat tf that claase on 


the oiler haul refers to the cwlenee W 
le accepted in the ease itself it appears 
to le mere stirpli sage as the first pro I’O 
las alrealj declared that the facts m> t 

U lubiroxed i c where U e fact is eon 

ta ned in a document primary e'ldenee^ 
that document must as a general rule 
R ven 


(2) "'teil Intro I 73 

(3) Cunn ngham Ha 3X1 

(4) Aoor /liir ^ R 6C 2 
c 7 C. L. R 5«5 and see 

1 Ua» lal v Fanfe Djssee JJ i. 

3* (19-1) .. B „ 

(5) K \ Sathara”! Uutwnd/i 11 U "a- 
T C R 166 (1874) 
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put to a witne'^', aluadi/ Irfore tic Court, tliirn to the whole examination of a 
witness called bj the Court (1) Ills examination is not to be confined to such 
questions as the Court secs fit to put to him, but Ins knowledge as to the facts he 
states may be tested, as m the ca^e of any other witness, by questions put by 
the parties (2) There is nothing in this section which debars or disqualifies a 
party to a proceeding from cross-cx.amining anj witness called by the Court 
All that the section sajs la that a party to a proceeding shall not be allowed to 
cross-examine a witness upon an ausner gi\en hr him to a question put by the 
Court without the pcrnussion of such Court (3) Where a witness bad been 
summoned, but was not called, by the defence, and was thereupon called by 
the Court, it was held that the witness was not a witness for the defence and 
that the accused should ha\c been gi\cn opportumty to cross examine him (41 

The proviso declares that the judgment mu4 be based upon facts declared pro\iso 
bj this Act to be rclc^ant {\ avte, ss. E — 55), and duly proved (v. ante, ss 66 (1) 

— 100) This proMSQ as alrcadj obsct\cd {ante p. 1(K)4) indicates the construc- 
tion which should be placed on tbc first portion the section The answer 
to an irrelevant question maj lead to the discovery of important relevant 
matter, which may be tho basis of a decree, though an. answer to an irrelevant 
question could not be so The Judge will not be permitted to found his judg- 
ment upon the class of statements to which he may resort as indicative evidence, 
for the reason that it would tempt Judges to he satisfied with second-hand 
reports, would open a wide door to fraud, and would waste an incalculable 
amount of time (5) It may oho be added tliat it would modify, if not entirely 
do away with, the admitted and declared rules of evidence to a very consider- 
able extent (C) And it is of course mtolerablo that the Court should decide 
nghts upon suspicions unsupported b} testimony (7) In a trial held by a 
F T 1 , .... , the jury m dealing with the 

< ind to confine his attention 

E , ^ lurt to receive any informa- 

tion o! any kind in telerencc to a case, whether it be relevant or not, other 
than such as comes before it in tbc waj which the law recognises in the form 
of legal evidence (9) 


ill Field L\ ilth Ld IK| c tin,, 
roriiii Charaii \ iaroda Suiidari 3 B L 
R, A C 14j 158 (1869), R v Grish 
Ckunder, 5 C 614 (1879), and see Capil 
Lai V Mamck Lai. 24 C, 288 (1897) jn 
which both the abr»ementioneiI eises were 
follow d In England it has been held 
that at the trial of an action the Judge 
has power to call and examine a witness 
who has not been called b) either of thi 
parties and when be does so neither partv 
ha$ a right to cross examine the witnos 
without the Judges leave which should 
be given to either of the parties against 
whom the evidence she old prove adverse 
Coiilson V Disborough 2 Q U D (1894» 
316 It has been also held that where 
after the examimtion of witnesses to facts 
on behalf of a prisoner the Judge (there 
being no Counsel for the prosecution) cal' 
back and examines a witness for the pro 
seeution the prisoners Counsel has aright 
to cross examine him again if he thinks it 
material R \ IVatson 6 C k P 651 


( ) }<triMi Charan \ baroda Sundan 
3 B L R AC 145 158 (1869) for tie 
Lnglisli rule see Conlson \ Dtsborguglt 
2 Q B D (1894), 316 s ,pra 

O) Gopal L<il \ Mamck Lai 34 C 288 
fl8J71 

(t) \foh,.udra \alh \ R 29 C 387 
flflO’l 

15) i>tc|ih Introd 16’ 16 
(6) If inadmissible evidence has been 
received (whether with or without objec 
tion) It IS the duty of the Judge to reject 
■t when giving judgment and if he has 
not done so it will be rejected on appeal 
as It IS the duty of Courts to arrive at 
their decisions upon legal evidence onlv 
Jacher \ I C Co 3 Times L R )J 
<71 Sin llobnii Chand 2 C 

W \ 2" 

(8) R V U ,l Da -t L N 129 

(l^py) / 

(9) Hahalal SanUa, 6 Bom L R 

-89 (1904) / 
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The functions of a Judge •with regard to evidence have been declared(l) 
to be of a three fold nature —{a) to cvclude e\crythmg that is not legitimatelv 
e^Tdencc(2), and then vrhen judgment is to be given, (i) to ascertain charlv 
what the evidence is •which he has before him, and (c) to estimate correctly 
the probative force of that evidence (3) 

However, even if the evidence on the record is in itself insufEcicnt the 
Judge mav properlv decide the case upon the evidence such as it is if the 
defendant Jias wuved his objection to its insufficiencv and consented to its 
being taken as sufficient (4) 

I’roMso This proviso subjects tbc Judge, in the exercise of the powers hereby given 

to the pTovnsions contained m sections 121 — 131, 148 and 149, ante Thus a 
Judge can no more compel a witness to disclose a confidential professional com 
inunjcatiou(5), or question him to his credit inthout reasonable groands(6) or 
compel a third part} to produce his title dced«(7) than the parties or their 
agents can do Of course it is the dutv of the Judge to otherwise proprlv 
question and not to coerce the witness m nnv manner So where in cross 
examination before the Court of Session, a witness stated that, when she was 
before the committing Magistrate that officer addressing her, said “ Kicollect 
or 1 will send you mto custodv,” it was held that if the statements were correct, 
the conduct of that officer was not only most improper, but absolutely illegal 
and that a repetition of it would involve very serious consequences (8) 

T’ ’ T 7 » *t f asking irrelevant questions to 

relevant facts , but, if he asks 
>eing taken against the witness 
the witness is not bound to answer them and cannot be punished for not 
answering them under «ection 179 of the Penal Code (9) 

\s to the meaning of the last caluse of the section, prohibiting the Judge 
from dispensing with primarv evidence of documents except m the cases here 
mbefore excepted see ante p 1004 Dote(4) 


(1) ^ortotl Ev 65 see Tajlor Ev 
As to the duty of a Sessioo> 
Judge in cnnunal cases see Cr Pr Cod* 
s 298 

{.Z} >«■& « 'ui'i 40 T. vn tivnwtvat VtWiV^ 
b> s 29S of the Cr Pr Code As to the 
existence of a s tnilar duty in civil cases 

V ante notes to s 5 and cases there cited 
as to want of objection to admissibility 
see the case of Stiller v JI/adAo Dos 
23 I \ 106 sc 19 A 76 where it 

V as held that an erroneous om sstoa to 
object to irrelevant evidence does not 
mah V It admissible and sec •S'ri Kaja i 
Prakasaraiantii Guru v Venkata Roo 
3S M ISO (1916) consent or want of oo 
jection lo manner m which relevant evi 
dence is brought on the record precindcs 
objection on appeal Under the old 
law and almost as it were from the neces 
sity of the thing it was md cated on 
more (han one occasion [see Circidar 
Ko 31 (Civil side) 13th October 18631 
that the Courts hvd an active duty to per 
form in respect of the admission and 
reject on of evidence and this wholly 


irrespective of objections emanating or 
rather failing to emanate from the 
Of their pleaders Field Ev 6th Ed 
48^» where it is also observed that 
when Vhe wanner vn nhvth caws are pr— 
pared for trial m the majority of 
of original jurisdiction in the '‘O****^ 
IS considered and when it is renec eo 
that many of the practitioners m the lower 
Courts have little idea of what «s or 
what is not relevant it will be appa 
rent that if the Courts be themselves 
passve the utility of the Co* of «« 
dence will seriously be impa red 

(3) V ante Introduction to Part U a® 

cases there cited , , 

(4) Slcctul Pershad v Junmejey «•" 
let 12 W R 244 245 (1869) 

(5) V ante ss 126—129 

(6) V ante s 149 


P 1 /shn Singk, 8 A 672 675 
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166. In ci^es tried ]nry or ^vlth assessors, the jury or 
as'essors irn^ put anv questions to the \vitne'5seSj through or by 
leave of the Judge, uhich the Judge biinself might put and which 
he considers proper. 

COMMENTARY. 

Further, whenever the Court thinks that the jury or assessors should view 
the place m which the offence charged is alleged to have been committed or 
any other place m which anj other transaction material to the trial is alleged 
to have occurred, the Court i\ill make an order to that effect (1) If a juror or 
assessor is per«onallv acquainted wnth an\ relesant fact it is his duty to inform 
the Judge that such is the case whereupon he may he sworn exammed cross 
esainmed and rc-examinod in the same waj as any other witness (2) But 
unless Assessors become witnesses the Judge has no power to question them 
before thev have delucred their opinions (3) 


(1) Cr Pr Code s 295 sec Ta\lor of Latj 19 A JO’ (1897) 

15 5j4— 5S8 Wharton E^ 5! (’) lb 294 s otte s 118 

347 as to Mcv. of the localitj b> a (Ji \e i K 40 C 163(1913) 

llas]«trate see in the matter of pet tion 


Power of 
iury or 
tssessors 
to put 
luestlons 


Questions 
by jury or 
assessor 



chapter XI 


On iMPttorER AoMissio'f or Bejcotion of Evidence. 

In his Ii\troduction(l) to thu. Act, Sir Jftmes Fitzjftines Stephen obscni-s 
>vU}i r<fert«co to tbo sections coucommg rtJovsne^ that “importnut as tlio'?*. 

' t . > 1 ■* - to make the rsholo bod\ of Uw 

tmlcuts and practitionira not 
> gi\ 0 nso to litigation or to nice 
tf tho E\idciico Act, which was 
formetfv section 67 of Act II of 1866, renders it practically a matter of Iitth 
impottaucc 'wlictbcr evidence of a particular fict is admitted or not The 
t.\tri.mo lutricacj and minuteness of tfio law of England on tlio subject is prmci 
pally diiQ to tbo fabt that under the earlier practico tho improper adnussion 
or rejection of a single gmstion and answer would gi\o a right to a new trial 
in a cimI case, and would upon n criminal trial bo suflicieut ground for the 
(piaMung of a con\ iction Kforo the Court for Crown Cans liesctTcd(2) The 
improper adiiu«2iou or rejection of oMdence m India bos no effect at all, 
Utile'S tho Court thinks that tho o\ideuco imnroj>crl^ dealt with either turned 
nr oucht to ba\o turned tho scale A Jiiugo, mormor, if he doubts ns to 
tho rclovancj of a fret suggested can, if ho thinks it will lead to anytlimg 
relevant, ask about it lurmeU under section 1C5 "(3) 

Errors comuuttcd by the Court, either m matters of hw or in admitting or 
rejecting evidence, and occasionally m matters of practice, aro corrected by 
application to a superior tribunal rotmerU m England where evidonco had 
been improperly admitted or rejected, a new trial was granted unless it was 
cleat that the result would not ha\o been affected , hut this rule is reacr«ed by 
• f' '' ’ i, «r oMfl 


action (1) 

qJ trials by a Judge and Juri 
or b ’ been rejected bi tho Judge, the 

injui , 'ided ho formally tendered such 

eMtlcncp to the Jiidci afctlu trn! and TcqiU'tcd the latter to make a note of the 


(1) At p 73 

(2) rills Court IS row «u| { ^entente l 
( ml in incUce repliccd) Ij the Court 
of Cnmiml Arpnl 

(.) Sir William Mnrkbv (L\ p 117) 
< I Slones I think thc«c woti1» must 
h■»^e L'cn written uiulcr some m»scoi 
cej lion \s the law slanJs an error in 
the recepilon or rejection of esidcnc- 
nny ba\e\lhe sra\cst consequence' 
Tie hnsnaRC is perhsps mislead ns tnl 
doubtless Si J r Stephen meant that 
It W1S prictitaU} a nnttcr of little tno 
raent whether an error was made in the 
reception or rej'ction of «omc puticuUr 


Item of evilence which does not res r 
nffect flic decision on the n erits put 
which Hem might under the enrliet pt»^ 
lice of ihe rngUsh Courts have beta 
grown I for a new itiil or the quashing o 
1 ConMction In other words the seej 
lion by curing tbe 01 result of slight 
really inirnatrno/ errors makes their co^ 
mss on of no great importance ami toe 
•nising of technical objections by reaso 
if such eommiss on ineffectual 
(4) Best E\ S 52 % pos' «tiJ ttf 
b ns to the mi<conJ«ct of a Jury so « 
o defeat justice See Ph pton r« 

:d 6sa 
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point (1) So, also, if inadmissible evidence has been received, provided it 
■nas formally objected to at the trial But the grounds of objection must be 
distinctlv stated and no others can afterwards be raised (2) These cases are 
however subject to 0 39, B 6, by the terms of which new trials cannot under 
anr circumstances be granted for the improper admission or rejection of evi 
dence, xmless the Court, to which the apphcation is made, is of opimon that 
some suistantial tcrong or vntcornage has been thereby occasioned in the trial (3) 


submitted to the Court of Criminal Appeal A person convicted on indictment 
may appeal (under the Criminal Appeal Act) against his convictwn on any 
pound ’ f f * 1 _ 1 leave of the 

Court 0 adge that it is a 

fit case) lose or a mixed 

questior y appeal against 

his sent unless it is one 

fixed fay law (4) 

In India there is no trial fay Jury id ctvtl cases, the Judge being m all cases 
judge both of law and of fact, and discharging the functions of both Judge and 


(1) Fliip^on Ex Sth Ed 653, ctuaj; 
Campbtll V Loader 34 L J Ex SO 

(2) lb citmg Wtlhants v ll'tlecx 8 A 

6 E 314 Ferrand v M\Uigan 7 Q B 
730 Sain v Whitehaven Ce 3 M L 
C I McDougal v Kmghi 14 App Cas 
194 moreover even if the specific obie 
tiona prevail yet should the evidence be 
adm ss ble for any other purpose a new 
trial will not be granted Jnsh Soctety v 
Derry 12 C & F 641 Milne V Letsler 

7 H 4 N 786 See also as to objections 
Burr Jones Ev SS 896 — 899 

(3) See Annual Practice 1906 Not s 
and cases cited under Order XXXIX 
Rules 1—8 Taylor Ev S9 1881—1882 
B Best Ev I 82 Chitty s Archbold 
730 Roscoe N P Ev 273 274 Steph 
Dig Art 143 It IS open to a defeated 
party (11 to appeal in all cases (2) to 
lno\e for a new trial or to set as de tne 
verd ct finding or judgment Powell Ev 
9th Ed 703 704 See also as to the 
grant ng of a new trial Uughet v Hughes 
15 M & W 701 704 (will not be granted 
if with the evidence rejected a verdict 
for the party oflering it would clearly be 
against the weight of evidence or if without 
the ev dence received there be enough to 
warrant the verd ct] Doe v Tyler 6 
Bing S61 [see Wright v Toll am 7 K 
& E 330] Crease v Barrett 1 C M 4 


R 919 ifoorc V Tuchwelt I C B 607, 
Soloniou V B iton 8 Q B D 176 the 
last case observed upon in Metropolitan 
Ri Co V Wnght L R 11 App Cas 
152 and Webster v Friedberg 17 Q B 
D 736 Phillips V Merlin I, R 15 App 
Cas 193 R V Grant 5 B & Ad 1081 
[Jt IS only where the evidence in question 

15 deemed by the Court to have been ad 
rausible for the purpose for which it war 
tendered at the trial that its reject on 
forms a suQic ent ground for a new trial] 
Lord Eldon said m Walker v Frobisher 
6 Ves 72 that a Judge must not take 
It upon himself to say whether evidence 
improperly admitted bad or bad cot an 
effect upon his mind 

(4) Steph Dig Art 143 as to the prac 
tice tn the Crown Cases reserved under 11 
and 12 V c c 78 and prior to that Statute 
see R Navroji DadabI ai 9 Bom H C 
R 374 — 390 392—398 (1872) and R \ 
Gtbsot L R 16 Q B D 537 s c 

16 Cox Cr Ca 181 R Crooks $' 
L T 183 R V Clark L R 1 C C R 
54 J? x Moore 8 T L R ’S Roscoe 
Cr Ev 12th Ed 207 R v Brou i 224 
Q B D 357 For appeal on points of 
law from Courts of Summarj Jurisdiction 
sec '*0 and 2t Vict c 40 and 4'’ and 4o 
Vict c 49 


64 
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IMPROPER ADMtSSIOV OR REJECTION OP EVIDENCE fs. 167. 


Jury All cnminal tnala, however, before a Court of Session ate either by jury 
or with the aid of assessors (1) Cnminal cases m the Court of Sessions are tried 
hy jury m those districts in which the Local Government has under the ptovi 
sions of section 269 of the Code of Cnminal Procedure directed that the tnal 
of fill ofiences, or of any particular class of offences, shall be by jury (2) 
Section 167 app’ ' ' - , 

but one of the many 
legislation r&spectm 

cannot be wholly excluded, thev shall at least be prevented from materially 
impedmg the course of judicial proceedings, and the attainment of that sub 
stantial justice which sliould be their only aim (4) Another application of the 
same pnnciple is that contained in section 99 of the Code of Civil Procedure 
which, enacts that no decree shall be reversed or substantially varied, nor shall 
any case be remanded in appeal on account of any misjoinder of parties or causes 
of action or of any error, defect or irrc^anty in anv proceedings m the suit 
not affecting the menu of the cate, or the jurisdiction of the Court Similar 
- ^ ^ immal Procedure But 

de of trial is not a mere 


No new 
trial for 
improper 
admission 
or rejeo 
tion of 
eNidence i 


167. The improper admission or rejection of evidence(6) 
shall not be ground of itself for a new trial or reversal of anv 
decision in any case, if it shall appear to the Court before which ^ 
such objection is raised that, independently of the evidence 
objected to and admitted, there was sufficient(7) evidence to] 
justify the decision, or that if the rejected evidence had been 
received, it ought not to have \aned the decision 
Principle — See lDtio4]uctiOR ante 
s 3 ( Evidence ) < S ( Court ) 

Steph Dg Art 1« Taylor Et |§ 1881— 18S2 B ,Best Ev | 82 Chitty* 
Archbold 730 Ro«oe N P Er 273 274 Powell Ev 0th Ed 703 704 
Ev.lie 117,Bo8Coe Or Er 13th Ed 199 204 , Steph Intiod 73 0 hJnealy a Cjv Pr 
Code toe cil Henderson e Or Pr Code lot eit Field Ev 6th Ed 483 490 Anaufl 
Practice 1900 Notes and caves there n given and c ted under XXXIX Rules 1—8 


Improper 
admission 
or rejec 
tlon of 
evidence 


COMMENTARY. 


The pnnciple of this sectionfS) m iq accordance with that upon which be 
Courts m England now act, and the section itself is a re enactment of the 
visions of section 67 of the earlier Act II of 1855 The grounds upon whi<^ i 
13 based, as also the provisions of the English law with which it is in accordan c, 


(1) Cr Pr Code s 268 

(2) See lb s 269 

(1) V post p 1011 

(4) See Cosha n Tola > Ktckmttaee 
Bullub 13 Moo I A 77 83 » * 12 
W R PC 32 [The Judicial Com 
znittee will not detemlne an appesd agatast 
a decree upon the mere fact that some evi 
dence has been improperly admiRcd ty 
the Court below It is the rule of th s 
tribunal to do substantial justice between 
the parties and to see if there is sufficient 
evidence on the whole record to justify 
the conci ision to which the Court below 


irnvedj and as to suhstant at 

ilso Baboo Bodhnara n v Omroo J* 9 

3 Moo I A S19 s c 15 W R ? \ 

: {1870) Dal Sinffb \ R 44 I A 14' 
:i9!7) yatihn alha Pillm y ^ I ^ la 
d SOI (1913) Clffotd V N P t- 
: L } 307 (3934) ,> 

(5) Subrahtnana Ayyar v R Z> 

1 (1901) , R 

(6) Opinion ol a" assessor is not 
Ttrumol 24 M 541(1901) 

(7) See It at p 91 

(8) Applied recently In Kumho v ^ 

5 Cr L J 1275 (1924) 
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have been already referred to m the Introdaction to this Chapter, to which 
reference should ” well as cimI 

cases, whether ■ the principle 

enacted by it b I subsequent 

to the passin" of this Act In so far, however, as every case must depend upon 
its own peculiar facts, and can therefore generally afford no precedent to be 
followed in another, it would serve no practical purpose to analyse in detail the 
cases decided under this section or aection 57, Act II of 1855 but reference 


Council obser\ed as follows — ‘ It seetna to their Lordships that giving full 
weight to all these objections them is still safficient and more than sufficient 
proof m the unsuspected evidence given in the cause to support the decrees 
against which the appeal is brought Theit Lordships of course do not give 
to a decree founded upon evidence which has been so impeached the same 
weight which they would pne to the finding of an Indian Court upon evidence 
against which no such objection can be alleged But they are not in the posi 
tion of a Court of Law in this country— before which on a motion for a new 
trial it is showm that evidence improper to be adnutted has been admitted 
before the jurv The Court m that case are not Judses of fact and are unable 
to sav what weight the jut) may have given to the evidence that ought not 
to hare been adnutted But it is the dut^ of their Lordships who are Judges 

tr^ic 

the ( 

haa been in the admission of evidence The improper reception of evidence is 
alwavs to be deprecated if onlv from its tendency to provoke an appeal (4) 


(1) Ji V ffurrtbolt Cf under I C lOT 
(1876) R V Navrcji Dadabhat 9 Bom 
H C R 374 (1872) R v Pitdmber Jtna 
2 B 61 65 (1877) R v t/and Rom 
•9 A 609 (1887) Subrahman a Ayyor v 
R 25 M 61 75 (1901) R v Ramo 5 o»Im 
4 Bom. L R 434 (1902) R v Alloomtyo 
28 B 129 152 (1902) The words of 
this sectioa are ident cal with those of s 
57 of Act II of 1855 but the latter Act 
•contained no express words matong it 
applicable to all Courts whatever leee sec 
ton ( 1 ) o tel and it m ght have been 
<loubted whether all its provisions were 

Mended to be enforced in all proceedings 
crim nal as well as civil R v Navrojt 
Dadablai 9 Bora H C R 374 (1872) 

It was however held to be applicable in 
crim nal case in f? v Romeuomi Mudal ar 
« Bom H C R Cr Ca 47 (1869) As 
to the duty of the H gh Court in reserved 
Of certified cases see Emp v Panehu Das 
47 C 671 (F B ) sc 24 C W N 501 

(2) R V Nttiam Alt 6 W R Cr 41 
(1866) Gosha n Tela v Ruekm nee 
Bullub 13 Moo I A. 77 sc 12 W R 
P C 32 (1869) Maharajah Jagadendra 
V Bhabatar nt Dost 5 B L R App 54 
(1870) sc 14 W R 19 Mohur S ngh 
TGIi«n5o 6 B L R 495 498 499 s c 
15 \\ R p c 8 (1870) Mahomed Ehj 
\.Abdool Kureem 20 W R 458 (1870) 


IVea la Kent v Gunga Karatn 20 W 
R 384 (1873) R v Amrtta Cobxnia 10 
Bom H C R 497 502 (1873) R v 
Purbludas 11 Bom H C R 90 97 
(1874) R V JIubboo Mahton 6 C rJO 
(1882) s c 12 C L R 233 3? s 
PmdhartMth 6 B 3 (1881) R v Nand 
Ram 9 A 609 610 (1887) R v Mara 
10 A 207 223 (1888) aod see also R 

V Htrnbole Chunder 1 C 207 (1876| 

R V Navroji Dadabha 9 Bom H C R 
374 (1872) R v Pitambar Jma 2 B ol 
65 (1877) R V Ramswami Mudal ar 5 
Bom H C R Cr Ca 47 (1869) cited 
in preced ng note and IVomesh Chunder 

V ChuHdy Churn 7 C 293 (1881) R 

V OHara 17 C 642 (1890) Wafadar 
Klan V R Zl C 955 (1894) R v Ram 
Chandra Cotnnd 19 B 749 761 (1895) 
cited past R v Aloomiya Husan 28 B 
129 152 (190'») R V Rama Saitu 4 
Bom I, R 434 (190'*) Kuruba v R%!li 
25 Cr t. J 1275 (1924) 

(3) Arofcur 5inph v Cl ur,ba 6 B I, R 
405 498 499 s c. 15 W R PC 8 
(1870) 

(4) See also Raja Bat i arau-e \ Congo 

samy Mudaly 6 Moo I A 232 (1855) 
Lala Banshidar v Coiernment of Bengal 
9 B L. R 371 14 Moo I A 86 16 

W R P C 11 C^sna n Tola v Ruck 

t ee BuUub 13 Moo I A 77 sc.. 



1012 


IMPROPER ADMISSION OR REJECTION OF EVIDENCE [s 167. 


CWl 

Cases 


E\ndeiice cannot be said to have been improperlv admitted merely because 
it was admitted at an improper stage of the case, unless indeed the other party 
has been prejudiced by this course (I) 

The words “ rci’crsol of any doctston ” indicate the appbcahilitv of the 
section to appeals, inasmuch as Courts of Appeal have power to reveroe the 
decisions in respect of which appeals arc preferred (2) The Code of Cml Proce- 
dure does not provide for a new trial m civil cases But 0 XLV1I(3) of this 
Code provides for a review of judgment , and 0 XLYII, r 8,(4) enacts that 
when an application for a revicn of judgment is granted, the Court may at 
once re hear the case or mahe such t ' ’ ’ . i 


fit By such re hearing is meant, ■ 

re arguing and re consideration of 

dance, the discovery of wl r « > > i f 

the review A review is 
of granting a revievr is a 

Judge, as distmgiushed from an appeal which is a hearing before another 
tribunal (5) Strict proof is required in review under 0 yTATI r 4 of the Civil 
Procedure Code, and it has been held by the Calcutta High Court that 
‘ fitnet ’ here refers to the formality of the evidence in accordance with the 
provisions of this Act and not to it» suflSciency, since the question of sufficiency 
of evidence i« for the Court admitting the review (6) In the undennent oned 
case{7) Farran, C J , said, with reference to the powers of revision “ I 
myself strongly rncUned to the vievr that when Courts m the exercise of their 
judicial functions decide that a document is inadmissihle in evidence, bayrnf 
exercised their judgment upon the question of its admissibility or madmissibrnty; 
we have no jurisdiction to interfere m the matter under section 622 (8) 
the Courts do m euch a case, assuming the docurmut tendered to be erroneously 
rejected, is to make a mistake upon a question of law, and it does not appear 
to me to be material whether the mistake m law ts made during the hearing oi 
*1 . ii. t 4 » « - s w. - . n law 13 not, I think, andie^hv 

of section 622 of the Code A 

• ’c>f]882inthecaseo{Presidency 

Small Cause Courts Under the ptovia.ons of sections 58 and 30 of the Utter 
Act, a smt decided by the Small CUuse Court, and in which the amount or value 
of the subject matter exceeds Rs 1,000 can in certain cases be re ^earo "5 
High Court Under the Provincial Small Cause Courts Act, IS of * 
review of judgment can be apphed for, but not a new trial As to re tria « 
criminal cases v post 

Appeals, in civil cases are of three lands (o) appeal'!, from 
or first or *' regular ’ appeals, as to which see 0 XXl of the Cml j j j 
Code , (6) appeals from appellate decrees or second or special ” a 

with bv 0 XLH , sections 100—103 107—108 of the same Code(Jl 


12 W R PC 32 (1869) ITbe Judicial 
CamRuttee !\ill not determine an appeal 
against a decree upon the mere (act 
that some esidence has been improperlv 
admitted by the Court below It u the 
rule of the tribunal to do substantial jus 
tice between the parties and to see i( 
there is sufhcient evidence on the whole 
record to justify the conclusion to which 
the Court below arrived ] 

(1) Doe V Bover 16 C B SOS, Tay 
lor E\ S 387 Goe a n Tata v Raet 
mtnee Bullub, 13 Moo I A , 77, 83 
(1869) 

(2> Field Ev oth Ed. 487 

(3) See Woodroffe s Civil Procedure 


Code 3nd Ed 

(S s’et IS to Rot .ew Civ 
3 XEVII \NoodrofTe and Amir A1‘ 

Ed 135S— 1379 and the case# atta 

Cu Pr Code (the authors 

;he notes to th s Order and m Fie'^ 

>lh Ed 487 4«8 _ ^ 

(6) Ah>d khondkgr v r 

D, JO C 831 <19tS) f":"""''?' ,,- 

(7) Modi avrav v l7u/j3 *<» 

:i898) 

(8) New section IIS p 453 

it second appeals and appeal* 
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(c) appeals to the Pnvy Council regulated bv 0 XIjV of the Code Appeals are 
also permitted from certain classes of orders (0 XLIII) In addition to the 
power of appeal conferred on suitors, the Courts themselves are possessed of 
certain di cretionary powers by way of ‘ rcMsion” (Sections 113 — 115) and 
“revi<“w ’ (0 XL'VII) at their o\m instance or that of suitors (1) 

In the svotds of their Lordships of the Pnvy Council in the case of Mohur 
Sing T Ghirtba(2), cited ante it * is indicated very clearly what is the duty of 
a Court sitting in fir-t appeal, or under the old Code, ‘ regular appeal ’ and there 
fore competent to deal with both facts and law when evidence has been impro 
perly adimtted bv the Court of first instance It should throw aside the evidence 
which ought not to ha>e been admitted, and then consider uhether tiers still 
remains siiffiaent evtdeice to support the decree ^Vhere the evidence which 
is to be thrown aside i« wholly irrelevant, the case is sufficiently clear The 
decree can be supported upon relt,\ant evidence only , and if after all that is 
irrelevant has been thrown aside there does not remain enough that is relevant 
to support it the decision must he reversed The party who is thus defeated 
may say that, if he had known that the evidence given would have been 
insufficient for the purpose he could have produced other evidence that vould 
have been sufficient The answer to this objection is to be found m the following 
observations of their Lordships of the Pnvy Council m the case of(3) Maharaja 
Eooicar v ^ ujid Lai Singh (4) “ The learned Counsel for the appellant have 
not strongly contended that the proper order to be made on this appeal is one 
remancUng the case for re tnal They ha\c rather insisted that on the materials 
now before their Lordships, he is entitled to have the decree made in his favour 
by the Pnncipal Sudder Amcen affiirmed Their Lordships however desire to 
observe that m their judgment the majority of the Sudder Court was nght m 
' "" llant had at all events 

of what he had to prove 
these issues if he had 

any to ei^e He advisedly declined to do so and called for the judgment of 
*1 C ,1(1 1 ’ VV - ' • ’ 1 - 


^ ' .1 

» I - I I ' 

secondary e\'ideDce of the contents of a document has been admitted without 
' ’ "*he rule in England is 

the time that it was 
vith this it has been 


appellate decree See s 372 of the old 
and s 99 p 394 of the present Code 
And as to the or g n and history of secoid 
appeals see F eld $ Bengal Regulations 
Introduct on 178 — 181 

(1) For abo\e references see Authors 
ed t on of the Ci il Procedure Code (2od 
Ed>0 \L1 O XLII Ss 100—103 Ss 
107—108 O XLV S 113 O XLJII As 
to the Civ 1 Appellate Courts other than 
H gh Courts in Bengal (Act XII of 1887 
ss 20 211 Madras (Act III of 1873 s 13l 
and Bombay (Act MV of 1869 ss 8 16 
17 26) Pres dene es see the Acts and sec 
tions noted in the preced ng brackets 

(2) 6 B L R 495 498 499 (1870 
V ante p 969 


3) Field Ev 6tb Ed 484 485 
(4J 8 Moo I A 199 219 s i. 

1 \\ R P C 51 

5) See also R v Modi b Cl a dra 

’1 W R Cr 13 (18 4) where the 

H gh Court decl nes on appeal to re 
cet e e idence wh ch as a a table at 
the tr al below vihen the pr soner del 
berately elected not to gve e idence n 

rib to the case made aga n t h m and 

as to the adm ss on of add tional evi 
dence in the Appellate Court see C v 
Pr Code O \LI r 27 nd Ed 1307 
Rtt Das V Tie Offic aJ Lujuidalar 9 A. 
366 (188 1 1 organ v 1/ rgan 4 A 

t06 (I88'») Utendra Mohun v Copal 
Ch ndra ’I C 484 (1894) ^ post 
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Criminal 

Cases 


held more than once by the Calcutta High Court that it is not competent to an 
Appellate Court sitting in regular appeal to reject the copy of a document to 
the admission of nhich by the lower Court no objection was made by any of 
the parties although the original was not produced or its non production not 
accounted for (1) 

If the Appellate Court is of opinion that the rejected evidence if received 
ougnt to have varied the decision it does not follow that such Court should in 
everv case proceed at once to reverse the decision of the lower Court It is 
competent for the supenor Court and in most cases it would he proper to 
proceed in the manner provided for by 0 XLI r 27 of the Civil Procedure 
Code relating to the production of additional evidence in the Appellate 
Court (2) The Privy Council have held that an Appellate Court should 
not allow additional evidence which impeaches testimony wthout calling the 
impeached witness and giving him an opportumty to contradict it (3) An 
Appellate Court should only requite additional evidence if after examimng the 
evidence on record it perceives some defect m it (4) Where the prosecution 
negligentl} fails to produce evidence additional evidence cannot be considered 
necp'^arv within the meaning of the Criminal Procedure Code section 428 and 
there should he an acquittal (6) 

The wrongful reception or rejection of evidence is an error of Ian and as 
such maj ho raa le the ground of second appeal (6) But it has been 8aid(7) 
tl at there is great difficulty in appljnng the provisions of this section to the 
ccnerality of cases which come before the High Court on second appeal Por 
on second appeal the Court has no power to deal with the suffic ency of the 
evidence it has onh a right to entertain questions of law And its duty being 
thus confine 1 it seems that when evidence has been wrongly adm tted by the 
Court below the High Court bas gcncrallv speaking no ngbt to decide whether 
the remaining evidence m the case other than what has been improperly 
admitted is sufficient to warrant the finding of the Court below It seems 
that the High Court cannot decide that question without examining la detal 
that c f fact whether it is sum 

cient rhe only cases which the 

High circumstances without a 

remand are those where independently of the evidence improperlv admitted 
the lower Court has apparently arrived at its conclusion upon other grounds 
^Vhe^c this appears pretty dearly from the ji dgment a remand is unnecessa^ 
because then the error committed by the lower Court has not affected the 
dec sion upon the merits (Civil Procedure Code section 99) (8) Where on 
remand there is evidence to be considered, the decision of the Court of 
appeal is final even if on further consideration it appears unsatisfactory (9) 


(1) Feld r 6th Ed 485 486 
V ante s 5 and cases there c ted 

(2) \\ oodroffe s C 1 Procedure Code 
2nd Ed and sec F eld Er 6lh Ed 485 
486 Da Bala SO'kl a a Kr shtta 38 
B 66s (1914) 

(3) Jagra Koer a A or Dnrga Pra 
sad 41 I A 6 (1913) cf Jagrans Ki 
tiar D rga Prasad PC 36 A 93 
(1914) 

(4) Garde Reael Sf nag Co v 
Sccre a y of State 42 C. 675 (1915) 
hr s! ama d a ar \ Aoror mJia Clar-tr 
31 M 114 (1908) 

(5) Jeren al \ Pas 36 M 457 
(1911) 

(6) Ifo/ Cl andra Roy v 


Deb a (1907) II C W N 102S and see 
TraloNio Mok m Das v Kal 
Close (1907) 11 C \V N 380 (d sre 
(yard n e dence w thout £ ving suffie ent 

Garth C J m 

Ur Chundy Ch rn 7 C. 293 29S 296 
(1881 ) [do bt ng If'atson v Gofee bo 
d ree 24 \V R 1892J referred to 
Pahkdiar Roy v Manners 23 C i 
185 (1B9S) Ma ladad Khan V 
Sailer 39 A 426 (1916) . „ 

(8) Woodroffes Cml Procedure Code. 

2nd Ed _ /-t,-./! 

(9) East Ind a Rahiay Ca \ Cha £ 
iri. .«-> r BBS /totsi 


Kat taro 
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The Court may, upon the hearing of a second appeal icmancl the case for 
reconsideration and a fresh decision by the lower Court (1) 

The rule of the Judicial Committee of the Pn^ Council is never to disturb 
the concurrent decisions of the Courts below upon a mere question of facts 
unless it verj clearlj appears that there has been some imscarriage of justice 
or that the conclu«ion drawn hy the Courts below is plainly erroneous (2) 
Where e^ idence, such as hearsay is improperly admitted, the question for the 
Judicial Committee is whether, rejecting that evidence, enough remains to 
support the findins (3) 

This rule, however, does not applj to concurient findings on the question 
of an ancient custom for this is a muted question of fact and Iaw(4) or to a 
case of no evidence, for this is a question of law (5) 

By the comtitution of the High Courts m India the Judges for the purpose 
of the tnal of an action sit as a jurv aa well as Judges and the same weight is 
to be given to a decisior ' 
of a jury m England m 
Th'' Pnvy Council ther 
upon a question of the 

from the probabilities attached to certam circumstances in the case that the 
Court below was wrong m the conclusion drawn from such evidence (6) And 
m the undermentioned case(7) the Council observed as follows — “ This Board 
never beard of an appeal being instituted on the ground that witnesses had 
been discredited , the Court below were aware of the character of those wit 
nesses, and besides the knowledge of their character, had the advantage of 
seeing their demeanour and behaviour, of which we, on written evidence have 
no power of judging We feci it out duty, therefore, to decide this case on the 
general principle that no appeal will lie from the judgment of a Court below on 
the ground that the Court discredited the witne^es produced to them by 
either party ’ 

As already ' as 

well as civil cas fit, 

order the appel md 

the High Court in the exercise of its powers of revision may exercise anv of the 
powers conferred on a Court of Appeal including the power of ordenng *v new 
trial (lb , section 439) With reference to appeals m criminal cases see the 
Cnminal Procedure Code sections 404 418, 430 407 408 410 — 414, 417 427, 
419 431 and as to reference and revision Chapter 5XXII of the same Code 
Section 437 contains the ii ^ 

underlies section 167 of tl i ' > ' ' 

or alterable unless the er ' 

direction has occasioned i ' j 


(1) Noaaft K/ian v f^nghanatk Doss 
20 W R 474 (1872) Rajktshore Nag v 
ilidloosoodui Roy 20 W R 385 (1873) 
see further as to second appeals cases 
cited m Field Ev 6th Ed 488— 
490 and Civ 1 Procedure Code notes to 
ss 100—103 pp 397 — 422 

(’) Goslan Tola v Puck tnee BuUub 
13 Moo I A 77 (1869) vihere also the 
rule of the P C as to the improper adm s 
son of e\ dence is lad down See Ran 
y ecraragi aziul i Bomma Detara Venbala 
41 I A 258 (1914) 

(3 \rolirStngl V Cl unba 6B L R 


P C 495 (18 0) 

(4) Palan appa C! etty v Srccnath 
Deastka ot\ Pandora Sannadhi P C 40 
M 709 (1917) 

(5 Hare dra Lai Choudhurt v Ha 
dost Deb P C 41 C 972 (1914) 41 

I A 110 see Pa I \ Robson P C 42 
C 46 (1915) 

(5) U isadcc Mala tied \ ilaho ed 

Rian 6 Moo I \ 27 (1834) 

( ) Satlacana \ drdecol Knapp '’69 

(8) As to trials by Jury sec Woodroffes 

Cnninal Procedure in India 
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Improper advice given by the Judge to the jury upon a question of fact, 
or the omission of the Judge to give that advice which a Judge, m the exercise 
of a sound judicial discretion, ought to give the jurj upon questions of fact 
amounts to such an error m law m summing up as to justify the High 
Court, on appeal or revision, in aettmg aside a verdict of guiltv The power 
of setting aside convictions and ordenng new trials for any error or defect in 
the summing up \vill be exercised by the High Court only when the Court is 
satisfied that the accused person has been prejudiced by the error or defect, 
or that a failure of justice has been occasioned thereby (1) 

The nature and extent of the powers of the High Court under section 26 
of the Letters Patent has proved to be a question of considerable difficulty It 
has been held that section 167 of w i _ * ^ ^ u 

jury in the High Court(2) , and th 
admis^ibilitj of evidence reserved 

101 of the High Court Ciiimnal Procedure Act (X of 1875) has power to review 
the whole case and determine whether the adra ssion of the rejected evidence 
would ha\e affected the result of the trial, and a conviction should not be 
reversed unless the admission of ’ ' 

result of the trial, and that the 
improperly admitted (3) Where, 

malan» the whole trial initially bad, and the objection to the conviction was not 
limited to improper reception of evidence it was held by the Privy Council that 
the course pursued which was illegal could not be amended by the High Court 
arranging afterwards what might or might not hare been properly submitted 
to the jury Upon the assumption that the trial was illegally conducted it 
could not be suggested that there was enough left upon the indictment upon 
which the conviction might have been supported if the accused had been pro 
petlv tried the mischief had been done The effect of the rmsjoinder of 
charges, wluch was not curable under section 037, could not be averted bv dis 
sectmg the terdict afterwards and appropriating the finding of guilty only Jo 
such parts of the charge as ought to nave been submitted to the jury To do 
so would be to leave to the Court the functions of the jurj, and the accused 
would never have really been tried at all upon the charge arranged afterwards 
by the Court (4) 

Though there is a prerogative right in the Crown to entertam an appeal 
in cnmmal cases, there is no absolute nght of appeal to the Privj Council 
inherent in the person comicted and the Council will only entertain such 
an appeal upon the certificate of the High Court or m serj exceptional case'* (o) 


(1) In re riafiee Buksh 5 W R Cr 
80 (IS66) 

(2) R V Navroji Dddabhoi 9 Bom H 
C R 3S8 (1872) R v Humbole Chun 
der 1 C 207 (1876), R v Pilattber Jina 
2 B 61, 65 (1877) 

(3) R V P lamber Jtna 2 B 61 65 
(1877) following: P v Novrojt 9 Bom 
H C R. 35 (1872) R v Humbole 
Chunder 1 C 207 (1876) sc 25 W R 
Cr 36 [Apart from s 167 of the Evt 
dence Act the Court has power m a case 
under cl 26 of the Letters Patent to r~ 
view the whole case on the merits aod 
affirm or quash the conviction] R v 
O Hara 17 C 642 (1890) In these cases 
it was ar^ed for the Crown that for the 
Full Court to go into the ments of the 
case would be practically the same as Si* 
ting as Judge and Jury but it was held 


that the Court had power to deal with the 
case on the menis as it appeared ffo i 
the notes of the trial Judge and m the 
last ease quashed and in the others up 
held the conviction In the l^ter case 
ol j; V 4 C W N 43) 

It was held that this section applies to 
cases heard by the High Court when exer 
cising Its powers under clause 26 of the 
Letters Patent bee aho Subramana 
Ajiory R 25 M 61 77 (1901) , 
kesh Mandal v Abadhout Mandat 44 U 

(4) 5‘iibnJmonra Anar y R 25 M o 

96 97 (1901), followed in /frpi"- ■<<" 

ffirttor V N 40 C 846 (1913) 

(5) In re Joyktssen Moakerjee j ” 

R PC 13, s c 9 Moo I A 

r Eduljee Byromjee 3 Moo I ^ 

:i846) and see Philhp Etnouf v AUer- 
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i 

grave injustice has been done *(1) The Pnvy Council has said that the 
prerogative right will not be exercised merely because the Privy Council would 
have taken a different view of the evidence, but that an error m procedure 
may be of a character as grave as to warrant interference, even where the 
accused per^son appears to be gudt\ (2) 


ney General for Jersei L R 8 App Cas 
o04 R \ Bertrand L R 1 P C 520 
See Moodroffes Cr m nal Procedure n 
Ind a for later cases 

(1) Ex parte Carcw 1897 App Cas 
719 721 Re Dllelt 12 App Cas 459 
467 (18871 e ted arguendo n Bal Canga- 
dhar \ R 22 B 528 (1897) m wh di 
leave to appeal was refused In the case 
of SMbrnAnaKio Anar R 4 C W N 
CM (1900) 25 M 61 (1901) leave to 


appeal vas granted and the con ict on set 
asde Act N of 1897 repeals so much of 
the Ind an Evidence Act as relates to A t 
I of 1868 Fa th naiha P Hat v R PC 
16 M 50! (1913) Johnson v R A C 
81 (1904) 

(2 Dal St gl R 4i 1 A 137 
107 (1914) See on th s quest on of appeal 
to the Pr vy Counc 1 Woodroffe s Cr m 
wal P ncedure n Ind a 



SCHEDULE. 


ENACTMEirrs Repealed. 


[jSee section 2 ] 


Number and year 

Titfe 

Extent of repeal 

Stat 26 Geo in cap 57 

1 

1 

For the further rcgnlatbn of the 
trial of peraoRS accused of cer 
fain offenccfl coromitted in the 
£a8t Indies , for repealing eo 
touch of an Act, made in the 
twenty fourth vear of the reijnt 
of bia present lYajesty (intituled 
*«n Act for (be belter regoJstion 
an<t mauagement of tbe affaire 
of the I^$t India Gotnpan}) 
and of the British possession 
in India, and for estahlishini: 
a Cburt of Judicature for the 
more speedy and effectual trul 
of persona accused of offences 
committed in the East Indies 
as te<\\i««s the sec\acvta of the 
East India Company to deliver 
tQventones of their estates and 
effects, for rendering the hns , 
more effectual against persons 
unlanfullv resorting to the East 

I Indies and for the more easy 
proof, m certain cases of deeds 

1 and nritiniis ejecuted m Great 

1 Britain or India 

Section 38 so far as it 
relates to Courts of 

Justice m th» East 

Indies 

i 

1 

Stat HandlSVJcl cap 
09 

To amend the Lao of Evidence 

' Section 11 and « I 

of section I® ** r**®* 
to British India ^ 

Act XVofJ852 

To amend the Lau of Evidence 

So * 

heretofore repeated. 

Act XrX of 1853 

To amend the Law of Evidenco in 
, the Civil Courts of the East 
India Companv m the Bengal 
Presidency 

Section 19 

Act II of 1855 

Top the further improvement of 
the Law of Evidence 

Som«ch.,l.»«‘'”” 
heretofore repeaM 

AetXXVoflSfil . 

For simplifying the procedure of 
the Courts of Cntninal Judica 

1 ture not estahlished by Roval 
! Charter 

Section 237 

Aet/o/l86S(J) . 

The General datue* Art, ISftS . 

Secl'onfT andS 


(1) Act X 0^ 18'>7 repE»1a no much of the Indien Eeidenoe A**! M rfUt» to Act I of 
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SCHEDULE. 


Enactments Retevled. 


fSfc seclwn 2 ] 


Number and year 

litte 

Extent of repeal 

Stat 26 Geo 11! cap 57. 

For tho further regulation of the 
trial of pereons acetiaed of ccr 
t&in ofTcnees committed in the 
Fast Indies , for repeating so 
much of an Act, made in the 
twentj fourth >earof the reign 
of his present Majesty fmtitulcd 
*an Act for the bet ter regulation 
and management of the affairs 
of the bast India Company, 
and of the British possession 
in India, and for establishing 
a Court of Judicature for the 
more speedy and effeetuat tnat 
of persons accused of offences 
committed in the East Indies ’) 
as retjuires the sersants of the 
East India Company to deliver 
mventones of their estates and 
effects . for rendering the lan-s 
more effectual against persons 
unHnfulIv resorting to tns East 
Indies and for the more east 
proof, in certain cases, of deeifs 
and n-ntings executed in Great 
Britain or India 

Section 3S so far as it 
relates to Courts of 
Justice m the East 
Indies 

Slat 14 and 15 Vjct , cip 
90 

To amend the Lau of Evidence 

Section n and so much 
of section 19 ss relates 
to British India 

ActXVof 1S32 

To amend the Law of EMdence . 

So much as has not bffa 
heretofore repealed. 

Act XIX of 1853 

To amend the Law of Evidence m 
tbo Ovil Courts of the East 
India Companv m the Bengal 
Presidcncj 

Section 19 

Act II of 1855 

For the further improvement of 
the La V of Fvidence 

So much as has not been 
heretofore repealed- 

Act XXV of 1861 . 

For simplifjing the procedure of 
the Courts of Cnminal Jiidiea 
tnro not estahlishol bv Ro\aI 
Cliarter 

Section 237 

Aet/o/lSGSfl) . 

The Otveral Cfauaet Aef. 1R6S 

Seclwnt? nadS. 


M) ActT of ICTTwpfaUiioioueh ofthi? loliM FTiJrnco Act ** ft-Utw loAot loflSW 
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APPENDIX A 


lA— PLACES TO WHICJH THE ACT H\S BEE'J SPECIFICALLY 
APPLIED— (confrf ) 


7 


^ani(8 


of places 


Notification or other 
Huthoity 


Baioda Cantonment (Baroda Xo 162 LB, dated the 
State) 28th January, ISIS 


8 

g 


Temtonea included m the 
Political \gency of Kathia 
war 

Deesa Cantonment 


No 8914, dated the 17th 
December, 1912 

No 5287, dated the 30th 
July, 1906 


10 Civil Station of Kolhapur 


No 4803 1, dated the 
9th Noreml cr, 1887 


n 

12 


13 

14 


16 


16 

17 


18 


Berar 

Lands occupied ^ the Raj 
putana Slalua ^ilway in 
the Nabba and Patiala 
States 

Lands occup ed by the Jodh 
pur Bikaner Railway in the 
Patiala State 

lAnds occupied by the Kalka 
SimU Hallway m the 
patiah, Ba^hat and Keon 
thal States 

Land? occupied by the Ludhi 
ana Dhun-Jakhal Railway 
in the MsIcrkotJa, Putula, 
Nabha and Jmd States 

Lands occupied bv the Raj 
pura Bhatmda Radnay m 
the FatiiU and N'aba States. 

Linds occupied bv the 
Southern l^jab Railway 
in the Patiala and Jmd 
States 

Lands occupied by the Jul 
lundur Doab Railway in the 
Kapurtfwla State 


No 3510 I B , dated the 
3rd November, 1913 
No 517 I B , dated the 
17thMaivh, 1913. 


Ditto 


Ditto 


Ditto 

Ditto 


Ditto 


No 1439D. dated the 31st 
March, 1916 i 


19 I,Hnds occupied by ‘he 

Pbagwari Rahon Railway 
in the KapurthaU State 

20 Lends occupied by the Jind 

Panipat Railway in the Jmd 
SWte 


Ditto 


No 833 I B , dated the 
16th May, 1916 


22 


23 


X^nds occupiwl by the 
Bombay Baroda and Central 
India Railway in the 
Bajana, X,akhtnr, 'U adbwao, 
Radhwan Distnct Thana 
and Patn States 
Lands occupied by the Bhav 
nagar Railwav in the 
Bboilka Thana, Songadh 
Thana, Palitena and Jasdan 
States 

Lands occupied by the 
Dbrangadhra Railway in the 
Dhrangndhra and Wadhwan 
States 


No 781 LB. dated the 
9th Aprd 1913 


Ditto 


Ditto 


Where published 


I British Enactments in 
force In Native States 
3rd Ed., yoL i, p 79 
British Enactments in 
force m Native States, 
3rd Ed , voJ iv, p 178. 
Bntish Enactments in 
force m Native States, 
3rd Ed., vol iv, p. 335 
Bntish Enactments in 
force in Native States, 
3rd Ed., vol IV, p 3S9 
British Enactments in 
force In Bemr, p. 4 
Bntish Enactments in 
force in Native States, 
3rd Ed , voL v, p. 18 

Ditto 


Ditto 


Ditto 

Ditto 

Ditto 


Bntish Enactments in 
force in Native States, 
3rd Ed , Supplement 
to vol T, p 3 
Ditto 


Bntish Enactments m 

force in Native States 
3rd Ed., Supplement 
to vol T p 4 
Bntish Enietments In 

force in Native State*. 
3rd Fi, vol T, p. 63 


Ditto 
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appendix a. 


lA.— PLACES TO W'urcil TilE ACT HAS BEEN SPECIFICALLY 
APPLIED 


Names of places. 

Xotific\tion or other 
ftuthonty. 

Vlhere puhlisln-d 

1' Civil and ilditaij Station of 
Bangalore. 

No 3l8*D . dated the 
IGth Jnu.a.ty, 19 L7 

British Eiuctmtiita in 
force in Native States. 
3rd Ed., Supplement 
to Voh I, p 4 

2. Administered Areas in tha 
Bjderabad Sute, namely, 
the Qintonmenta of Secun 
dera'^ and Aurangabad. ' 
the Hyderabad Reaideney 
Baars, and the Lands u the 
Hyderabad State occupied ' 
by His Exalted Highness the , 
Nusm'a Guaranteed State 
Bailwaj.aystest. by the 
Sonth last main line of the 
Great Indian Penuuula 
^tlffuy, by the broad 
janga Bonti \St%t, line at \ 
the hladraa and Sauthem ' 
Uarstha Bailwsy. and by 
the ^cunderabad Gadwal 
section of the ^cunderabad { 

No. 5S2.1 B . dated the 
22nd March, 1913. as 
amended by No 399 D. 
dated the IStb Jsdq 
aiy, 1917 

i 

Bntiah Enactments in 
force jn Native States, 
3rd Ed., voL i, p 227 

3 Administered Areas in Central 1 
India, namely, the ^nton | 
toents of hlhoiv, Nimich, 
Nowgong, Sehore, Agar | 
and Uuna, the Indore Resi 
dency Bazars, the Gwalior 
Residency Area, the Sutna 
Anency and the Civil Lines 

No 3305 LB , dated the 
I4th November, 1912 

British Enactments in 
force in Native States. 

1 3rd Ed , vol i, p Ho 

of Nongong j 

4 Mattipur Ihor purposes of I 
cases m which British sub 
jects are pirties (except in 
cases la which no BntisJj | 
subject cither than a native 
of the Naga Hills, Chin Hills, 
or Lushai Ilills distnets is 
concerned) and in c »*es ans 
ing mtlufl the limite <?/ the 

1 No b3S LB . dated the 
l2tb March, 1909 

British Enactmenw m 
force in Native States, 
3rd Ed., vol iv, p H 

'> Jamnni and Kashmir (Ter 
ntones in which the Cover 
nor General in Council has 
jtwsdiction) 

No 2C0 IB, dated the 
lOth Pebruaiy, 1913 

British Enactments m 
force in Native States, 
3rd EA, Vol 1 , p 372 

6 Abu Distnct 

No 2321 1 B , dated the 
IbV October, mi 

Bntish Enactments m 
force m Native States, 
3rd EA, Supplement to 
voL 1 , p 49 
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lA —PLACES TO WHICH THE ACT HAS BEEN SPECIFICAILY 
APPLIED — {conid ) 


Nnnics of placoa 


Notification or other 
authority 


Uhere publiaheJ 


Baioda Cuitoiiiucnt (Daroda 
State) 


Territoned included in the I 
Political Agency of Kathia | 


Civil bUitioii of Kulhipiir 


Liinda occupied by the Raj 
putana Alihvu llailwfty m 
the Nabhv and Patml^ 
States 


No 162 I B , dated the 
28th January, 1913 

No 8944, dated the J7ti 
December, 1912 

No C287, dated the 30th 
Julj, 190G 

No 4803 L dated the 
9th November, 1887 

No 3SI0 1 B , dated the 
3rd November, 1913. 

No 517 I B , dated the 
17th March, 1013. 


Bntish Enactments m 

force m Native States, 
3rd Ed., voL i, p. 79 
British Enactments in 

force in Native States, 
3rd Ed , vol iv, p 178 
British Enactments in 
force in Native States, 
3rd Ed , voJ iv, p 335 
British Enactments in 
force 111 Native States, 
3rd Ed , voL iv, p 3S9 
British Enactments in 
force 111 Berar, p. 4 
Bntish Enactments in 
forte in Nitivo States, 
3rd Ed , roL v, p. 18. 


Lands occupied b> the Kn(ka 
Simlv itaihinj m the 
PitinU, Baghat and Iveon 
thill States 

I,nn(b> occupied bj the Ludhi 
ana Dhuri-Jakliil Radway 
in the Malcrhotla, Pntula, 
Nabha and Jind States. 

Lands occupied b% the Raj 
piirt Blntinda llailway m 
the Prtti iH and Nuba States. 

Linds occupied bv the 
Southern Piinj ib Railway 
in the PatiilH, and Jind 
States 

Lands occupied by the Jul 
lundur Doab Rasfway in the 
Kapurthala State 

Ijvnds occupied b> the 
Phagwaci Ralxon Hallway 
in the Knpurthnh State 

lyinds occupied by the Jmd 
lAinipit RsiImih in (he Jmd 
State 

Lands occupiwl by the 
Bombay Burodi and Central 
India Bailnay i» flie 
Bajann, I.nkhtar, At adhwan, 
AAadhwnn Distnct Thana 
and Piitri Stites 

Lands occupied by the Bhav, 
nagsr Railway in the 
Bhoilka Tlinnn, Songadh 
Thnna, Pnlitanv and Jasdan 
States 

Lands occupied by the 
Dhrangndhra Railway in the 
Dhnnpvdhra and A\ adhwan 
State* 


No 1439D. doted the 3l8t Bntish Enactments in 
March. 1016 force in Native States, 

3rd Ed , Supplement 
to Tof V, p. A 
Ditto Ditto 


No 833 IB. dated the Bntish rnactments m 

loth May, 1910 force in Native States 

Did Ed , Supplement 
to vol V. p 4 

No 781 IB. dated the Bnti«h EnactmenU la 
9th Atinl 1913 force in Native .‘States 

3rd FA . vol V, j) 58 
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lA.— PLACES TO vrilica THE ACT HAS BEEV SPECIFICALLY 
APPUEDH'oni^ ) 


Names of places. 

Notification or other 
authonty 

Where published 

2A Lunds occupied bv the Gondal 

No. ISI IB. dated the 

British Enactments m 

Porbandar Railwaj in the 
Vithalgarh, Genual and 
Nawaoacar States. 

9tbApn).]913 

force in Native States, 
3rd Ed , vol t, p 58 

23 Lands occupied hv the 
Jamnagar foilwaj m the j 
Dhrol, Jalia, Nawansgar, 
Pal and Raikot States I 

Ditto 

Ditto 

-0 lands occupied hv tlic 1 
Jetalsar Bajkot Railicas m 
the Gadhha, Gondi). Kotdi 
Sanraiu, Kothani, ladhika, 
Ilsjkot, Shahpur. ^ ifpur, 
Jetpur and Junacarh States 

Ditto 

Ditto 

lands occupied by the 

Jonagsrh P.ailway m the 
BiDtca, Manavadar, Sirdir 
carh and Jetpur Billba 
states 

2S Lands occupied by the 

Khijadia Aroreb C h a 1 a 1 a 
Railiray m the Jetpur Luru 

Ditto 

DiMo 

Ditto 

Ditto 

29 lands occupied ^ the ilorn 
Railsvay m the Dbrol, Gavn 
dad, Kotharii. llorvi, 
Raikot. M’anluner, Dhran 
Snabm, lakhtar, ^lub. Sayla 
and Wadhvan States 

Ditto 

Ditto 

Zands occupied by the 
Go^ra Ratlara Kag^a Rail 
vny in the Jhabua, 

Is^te. Sidant, Rsthm 

and Gwalior States 

No 20« I B . dated the 


lOth Pebrusty, 1913 

force in Native States, 
Srd Ed , voL v, p 88 

31 Lands occupied by the 
Nagdi Ujjam Uailviav in 
the Gnahur State 

Ditto 

Ditto 

32 lands occupied by the 
Nagda ’iluttra Railway m 
the Gwilior Dewas (Senior) I 
Dewas ( Tumor). Indore, 1 
Jhalawar, Kotah, Bundi, 
Tonk, Jaipur, Kaniuli anti 
Bhatatpiir States 

Ditto 

Ditto 

32 Lands occupied by the Baj 
putaiia Slalwa Railway in 
the Alwar, Jaipur, Jodhpur, 
Kuhengarh, Sirohi, Bharat 
pur, Mewar, Tonk, Gwalior, 
Indore, Sadana, Jaora, 

. Ratlam, and Bhar States 

Ditto 

Ditto 

J't Innds occupied by the 
Bhopal Itarsi Railway m 
the Bhopal State 

Ditto 

Ditto 

uo lainds occupied by the 
Bhopal Ujjain Railway in 
the Bhopal, Gwnbor, Indore, 
Dewas (Senior), and Dewas 
(Junior) States 

Ditto 

Ditto 

^0 innds occupied by the 
Barsn Kotah Railway in 
the Kotah State. 

Ditto 

Ditto 




1024 


APPENDIX A 


14,— PLACES TO WHICH THF ACT HAS BEEN SPECIFICALLY 
APPLIED— {conii ) 


37 


38 


39 


40 


41 

42 


Names of places 


Notibcation uc other 
authontr 


tthere published 


Lands occupied by the 
Bma Gunt Biran lUiInuy 
in the Kotah Tonk and 
Gwahor States 

Lands occupied by the 
Great Incuan Peninsula 
Railway in the Bhopal 
Vurwai Gwalior Ivaaia 
dhana Orchha Ditia 
Dholpur Samthar Alipura 
Garrauli Pahra and Taraon 
States 

Lands occupied by tho 
Bhavna^ar Railway in the 
Wadhwan Limbdi Chuda 
Bhala Biroda and Bhav 
nagar States 

Lands occupied by the 
Junagarh Railway in the 
Gond.ll and Junagarh 
States 

Lands occupied by the 
Klujadin Anireb Chslala ^il 
way m the Baroda Sutc 

Lands occupied W the 
Oondal Porbander I^adway 
m the BhaTTiagar Baroda 
Latbi Baatra Jetpur 
Kotda Pitha Junagarh and 
Gondal States 


No 262 LB dated the I British Enactmeats _ 
lOtb February 1913 force in 2«atiTe States 

3rd Ed vol \ 


No 783 I L date I the 
9th April 1913 


Ditto 

Ditto 


British Enactments in 
force m Native States 
3td Ed, Tol T p 6.1 


Ditto 

Ditto 


1B-.PL4CFS TO WHICH THE ACT HAS BEEN GENERALLY AW LIED JV LOM 
MON WITH OTHFR ENACTMENTS IN FORCE IN NEIOSBOURINO BRITISH 
DISTRICTS OR PLACES UNDEP. BRITISH JURISDICTION 


1 British Baluchistan 


Baluchist in Agency Tetn 
tones 

3 Chittjgong Hill Tracts 


4 Diatnctfl of Kazanbagh 

Lohardaga Manbhum Par 
gana Dhalbhura and the 
Kolhan in the Distnct of 
Singhbhiim. (Tho Lohar 
daga or Ranchi District 
included at the time the 
Palamau Distnct) 

5 Sonthal Pirgmas 


I' Angul Distnct 


DntiRh Baluchistan 
Laws ReeuUtion 
1913 (IZ of 1913) • 3 
No 1003 I B dated the 
28thJnlv 1911 


Chittagong HiU Tracts 
Retention 1900 (I of 
1900) 

No 1394 dited 21st 
October 1881 


Baluchistan Code p 214 


British Enactments In 
force in Native States 
3fd Ed vol i. p- 7 
Benc^l Code vpL i p. "S'* 


Oozeffe of India ISSL 
Part I, p 604 


Sonthnl Pirganss Settle 
ment RegnHtion 1873 
(HI of 1873) ns amend 
eJ hr tboSonlba) Rsr 
gsnss Jnstico and Liwa 
Remilation 1899 (III 
1899) section 3 
\ngiil Iaws Regulation 
1913 (m of 1013) s 3 j 


Bihar and Onss-a Osde, 
vol 1 p TO’ 


Bh*r and Orissa Q>de. 
vol. I p. 884 
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IB.— PLACES TO WHICH THE ACT HAS BEENI GENERALLY APPLIED IN C02I 
UONUTTH OTHER ENACniENTSIN FORCE IN NEIGHBOURING BRITISH 
DISTRICTS OR PLACES UNDER BRITISH JURISDICTION —(conW ) 


Names of pbces. 


Notification or 
authonty 


■ other 


Where published 


7. The Tributary JIahak 
Onss.a, 


of 


No 1375 I B . dated tlie 
2]«tAIart;h, 1900 


8. Upper Burma (except the 
Shan States) 

0. Arakan Hill Distnct 


10 Kachm Hill Tracts (as retrards 

hill tribes) 

11 Clim Hills (as regards hill 

tribe®) 

12 TheTaraiof Agra 

IS. Ganjim and Vizagapatam 
IL Fargaoa of ^aupur 

15 The Pohtical States of 

Sciaikela and Kharsanan in 
Chota N3(.pur 

16 pargacas of Todgarb, Dinair, 

Sirotb, Chans and Hot 
Eanna 

17. Cantonment of Deoli . 

18 Feadatory States of 

Sirguja, Jasiipur, Udaipur, 
Horea and Changbhakar 

19 P.amandrag (m respect of 

persona not being subject 
of the Raja of Sandor) 

20 Parts of the Namrran 

Assigned Tract formerly 
admimateted by China 

21 Kasttmpti, (Sinii) (Keonthal 

State) 

22 Lands occupied bv the Raj 

patsBa J/.tJira HaiSnir m 
the Indore State 


Burma Lans Act, 1893 
(Mllof lS98)Sch I 
Arakan Hill District 
Laws Resrnhtion, 1916 
(I ol 191b). s 2 
Kachm Hill Distncts 
Re^rulation, I8O.1, (I 
on89>k8 3 
Chin H>Ha Regulitioo, 
1896(1’ of 1896) 8 3 
Ni 15j3,d>teH the 22nd 
SeptCDiber. 1876 
No 303, dated the I7th 
JuIt. 1899 

No 3207. dated the Ist 
April, 1899 

No 205 IB, dited the 
2Stb January, 1910 


No 3SJ . dated the 8tb 
Alsrch, 1872 

No 99 d , dated the 18tb 
June, 1875 

No 1009 I B , dated the 
3cd Apnl, 1019 

No 101$ Edited the 5th 
March, 1801 

No 783 E B . dated tho 
2D(]June 1899 

No I0I6 1 dated the 15th 
Maa 1«IS> 

No 7ol 1 B dated the 
, SSthVwb 1912 


23, Lands occupied by the Indun 
Midland Railway in the 
Parma State 

24 Lands occupied by the 

Bengal Nagpur Railway in 

the Rena, Khairagarb, 

Nandgaoc, Sakti, Raicarh, 
Gangjrar, Bamra, Khar 
sawan, Seraikella, Mayur 
bhinj Patna and Kalahandi 
States 

25 Lands occupied by the Bengal 

Dooara Railway m the 
Cooch Behar State 

26 Lands occupied bv the 

Eastern Bengal Railway in 
the Cooch Behar State 


Ditto 

Ditto 


Ditto 

Ditto 


Biitish Enactments m 
force m Native States, 
3rd Ed, Vol IV, 
p 31 

Bmma Code, p IDS 

Supplement to Buima 
Cbde 

BurmvCode, p 2G5 


Burma Code, p 295 

Oazeite of India, 1870 
Part I, p 505 

Gazette of India, 1899, 
Part I, p 730 

Gazelle of India, 1809, 
PirtlLp 119 

British Enactments in 
force in Native State* 
3rd Ed , vol iv, 
p 83 

Ditto, vol 1, p 572 


Ditto, vol 1, p 603 

Ditto, Sup to vol i> 
p 101 

Ditto, vol IV, p 425 


Ditto vol IV, p 400 


Ditt voL IT, p 443 

Bnti^li Enactments in 
tnrre la Nifive 
States 3rd Ed , v j1 v 
P 7 

Ditto 


Dittr 


Ditto 


W, IE 


65 
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APPENDIX V. 


-PLACES TO WHICH THE ACT HAS BEES^ GENERALLY APPLIED IN COM 
MON Uiril OTHER ENACTMENTS IN FORCE IN NEIGHBOURING BRITISU 
DISTRIOrs OR PLACES UNDER BRITISU JURISDICTION— ) 


NamM of places 


Notification or other 
Kiitlionty 


Where published. 


27 Lands occupied hv the 

Bengal and North M estem 
Railtpay m the Benares 
State 

28 Lands occupied by the , 

Rajputana Malira Radn-ay I 
in the Bharatpur State ' 

29 Lands occupied by the 

Agra Delhi Chord Railway 
in the Bluratpur State. 

30 Lands occupied hy the 

Oudh and Rohilkhand 
Railway in the Benar^ 
and Rampur States 

31 Lands occupied hy the 

Rohilkhand and Kumaon 
Ratlwny in the Ramnur i 
State ! 

32 Lands oecupicd by the 

Rajputatna Malwa Railway 
in the Nabhi> Piiaudi 
Du]ana, Jmd. PstiaU, and 
Fandkot States. 

33 L-ands occupied bv the 

Delhi Ambnla Kalka Rail 
w 17 in the Patiil v and 
Kalsia States 

34 Lands occupied by the 

North Western Railway m 
the PitLab Nabha, Kapur 
thalo, Fandkot and Jammu 
States. 

35 Lands occupied by the 

S juthem Punjab Railway m 
the Bahawalpiirnnd Bikaner 
States 

3C I/inds occupied hy the 
Barai Light Railway in 
the Hyderabad and Mirij 
(Senior) States. 

37 Lends occupied by the 

Ahmedabad Parantij Rail 
avav in the Biroda, Biyjsi 
Thana and Idat States 
3S I/inds occupied by the 

Bombay Baroda an I 

Central Indua Railway in the 
Birodi and Pandu Mewas 
States. 

19 Lands occupied bv the 

Godhn RatLam Nagdi Rail 
M ly m the Bana State 

40 I/ipds occupied by the 

Mchs.ina Railway in the 
Birodi Katnsan, and 
Ijpura States 

41 Lands oecupieil by the 

Billimora Kalatnha Rati 
\my tn the Baroda and 
RinsJa State*. 


No 1917 I B , dated the 
16th September. 1012 


Ditto 

Ditto 


No 616 IB, dited the 
17lh March, 1013 


Bntish Enactments i 
force in Native Sti's 
3rd Ed , yoL v, p. 11 


Ditto 

Ditto 


British Enactments m 
force in Natire States 
3rd EJ , Yel y, ^ 15- 


No 775 IB, dated the 
OlhApnl, 1013 


Ditto 

Ditto, 


Bntish Enactments m 
force in Native States 
3rd Ed , vol V , p- 3-^ 


Ditto 

Ditto 
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lB~rL.lCES TO WHICH Till! ACT KAS BEE^I GENERALLY APPLIED IN COM- 
MON ^\ ITH OTHER ENACTilENTS IN rORCE IN NEIOHBOUBINO BRITISH 
DISTRICTS or. rLVCES UNDER BRITISH JlJRISDICTION — (fonJi) 


of rb»< I «herepubh.hed. 


42. LiqcH occupied by the 

Peil^d Cuinb-iy RhIuav 
m the Birodi and Cambij 
States. 

43 Xflnda occupied by the 

Rajpipla Railway in the 
P.ajpip!a State 

41 Lands occupied by the j 

Tapti Valiev Railway m the 
Sdchm and Ilaroda States. 

45 Lands occupied by the 

Gceat inc^Q Peninsuli 
va the K.’osav-dvt.d 
(Junior) and HydcrnlMd 
States. 

46 Lands occupied by the 

Godhrs Lunavada Railnay 

ut the Lunavada State 
Lands occupied by the 

Chaffpaner Shirraipur Light 
Bailtraj in the Bam and 
Chhota Udepur States 
4S Lsnda occupied by the 

Ma^i and Southern 
Maratha Railway in the 
Hyderabad. R.imdurg.Sanali, 

• AlalLot, JamLhsndi 3Imi 
(Jamor), Savanur. Kunnd 
vsd (Juniof), Kurandvad 
(Semor), Kolhapur, Miraj 
(Senior), Aundh and Flialtan 
State* 

49 Lands occupied by the 

North Western Railway in 
the Klwirpur State 

50 Lands occupied by the 

Sboranur Cochin Puiiiway in 
the Travancore and Cochin 
Stste« 

51 Lands occupied by the 

Travancore Branch of the 
South Indian P.ailway in the 
Travancore State 

52 Land* occupied by the 

Tinncvelly Quilon Railway 
in the Trav incore State 

53 lAnda occupied fay the 

Palanpur Deesa Railway in 
the Pftlanpur State 

54 Lands occupied by the 

Rajputana Malwa Railway 
In the Palanpur. and Baroda 
States 

65 lands occupied by the I 

Kolhapur Railway in the 
Kolhapur nnd JLraj (Senior) 
States 

58. Lands occupied by the 

Sangli Railway m the 
Sanpli and Minj (Senior) 
States 


Ro 178 1 B . dated tbo 
9th April. 1913 


British Enactments in 
I force in Native States, 
I 3rd Ed , vol v, p 35 
I Ditto 


No 6090 I B dated the 
2Tth I)cceQiber, 1906 


British Enactments m 
force in Native States, 
3rd Ed., vol V, p 119. 


No 1474 I B , dated the 
20th April, 1906 


No TT9 T B . dated the 
9th April, 1913 


Ditto, Supplement to 

vol V, p 8 

British Enactments in 

for«e In Native States 
3rd Ed , vol V, p 30 
Ditto 
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IB— PLACES TO WHICH THE ACT HAS “ . ■ ■■ OJIMON 

WlXil OTHER ENACTMENTS • . . jRtrMl 

DISTRICTS OR PLACES UNDER 


Names of places 

Notificiition or other 
nuthonty 

W 1 ere published. 

67 . Lands in the Mysore State 

No 607 1 , dated the Gth 

Bntish Enai.tmonH in 

occupied by — 

February, 189 r,. 

force in Natiee State* 

( 1 ) The Bangalore Branch 

3 rd El , vol p Idl 

1 

1 

of the Madras Rail 
way 

' 2 ) The Mysore State Rad 
w ay front and inclostve 
o! the Bangalore rad 
Titiy Btfttion to the 
Ilubti end of the 
Thungabhadro Dnd„o 
at Haiahar 

( 3 ) The Mysore State rail 
way front and mclustv* 
of the Yeswanthpuf 
Junction railtntv ata 
tion to the frontier of 
tie State 



2 — PLACES BEYOND THE LTiinS OF INDIA TO WHICH THE VCT lU^ RJIN 
MADE APPLICABLE BY HIS MAJESTY IN COUNCIL FOR PUUI’OJit^ Ot 
OASES IN WHICH HIS MAJESTY HAS JURISDICTION (l» 


1 . Zanzibar . 


2 . Fersbo Cout nnct Dhnda 


Zanzibar Ord«ru Council 
dated tbt 7 thJub.lS 07 
Art 11 ( 6 ) and Sch^ule I 


Statutorj Piilw I*"' 
Order* reviielt<> 3I*t 
December, lCKt3 nil v 


87 


1907 , P rt 


3 Somalilund Protectorate 

< Eost Alnca Protcctoritc 


5 Babrem 

6 tIasYat and Oman 


I October, ISTO. Vrt 7 
and Schedule 
The East Africa Ordirs in 
Council, dated the 7 th 
I July. 1807 . Art 11 { 6 ) 
and Schedule 
The Bahtein Order in 
I Council, 1913 
n>o Maakat Order m 
Council, 1915 


»lc« 

i t> 

December 19*0 '^<^1 
p 173 

Statutory Hul s 
Orders 1 S 97 . p 131 


3 Ut 


( 7 a-«»fee//ndi'i 1015 . P-rt 

(hJueoflT>J>i 1017 r>rt 
J.P §91 


3 — A LIST OF SO^IE NATITE STATTS IV INDIA WHICH HAVE ADOPTED THE 
ACT AS niFIR L.\W ( 2 ) 


1 PudduLottal (Madras Presi 
denej ) 

IPuIlukottai Uecultlion 
II <f 1882 * 

1 Soe 1.010 mN.U<oS“to* 
Lists Souticm 

1 (M.Jr.. »ol 



El 168s p 2i) 

2 Sandur (Madras prt.i 

Introduced Iv the I'njft j 

Ditti 

denej) 1 





(U Thu tut Only eontaau iueb inlonji»t,oii u lu been coll’cled op ic due an I di»> o P'® 

« eihaustiTC . ,jj,l la «h» 

(2) In addition to the hatire Slate, that Utc adoj^ed the Act « miy ^ ty 

hU»*rAirOcy rules based on the lodiar Indenca Act (lof 18 ) hate iJ7l Sopp''®”^ 

“adon NO 1. dated tba Cth Jannarr JS-| Sea Koth.cvr>r A;eafy 


Katblavsi 
liotifieation 
p. 23. 
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2.— A LIST OF SOilE \mVE STATES IN INDIA WHICH HAVE ADOPTED 
THE AOr AS TUHR LAW— «nW 


3 


A 

G 


S. 


10 


11 


13 


'lamps of /Japes. 


Mvsore 


Akalkot (Bombav Pre 
sideney) (1) 

Janjira (Bombar Pre 
■idency) 

Jath fBombar Pre 
e dener) 

KoUiapur State (Bombay 
Presidency) 


lltraj (Junior) (Bom 
bay Presidency) 


Ramdrus (Bombar Pre 
sidency) 

Sachin (Bombay Pre 
aidencr) 


Sawantffadj (Bombar 
PrtiidencT) 


Savanuc 


Jamkhandi (Southern 
^labratto Country) 


N ottfication or other 
authonty 


Schedule attached to the 
Instroment dated lat 
March ISSl. ttansfemng 
the (loremment to the 
Mahanja 

Notification No 3413, 
dated the 19th July 18SO 

Notification by the Natrab 
o! Jan]ira 

Notification h| the Chief 
of Jath dated the Sth 
Mar. 1639 

Notification by the Council 
of Administration on 
behalf of the Mmor Raja, 
dated the 2ath February 
18S8 

Notification by tlie Joint 
Adrmnistrators on behalf 
of the Minor Chief dated 
the lOth August I$83 

Ditto ditto dated the 17th 
DecemWr 1858. 

No 2983 dated the 7tb 
May 1887 (on behalf of 
the Govemroent oi the 
NaTrab of Sacbm) 

Notification No 640 dated 
the lOth March, 1888 by 
the aPolitical Supenn 
tendeot of the Slate (on 
b«ba)f o' the Government 
of the Chiel) 

Notificat on dated the 2l8t 
Jfay, 1897 by the Ad 
raimkrator of the State 
(on behalf of the Minor 
Kawab of SavanaT) 

Notification dated Ist Feb 
ruarv 1901 by the Poll 
tical Agent 


Where published 


British Enactments, Native 
States, Southern India 
(filadras and Mysore], £cL 
IS99, p 67 

Bombas/ Goiernmenf Qo-elte 
1880, Part I, p (538. 


Not known 


Bomboy Got>ernme«/ Qautk, 
1887, Part I, p 377 


Not known 


Publisned m the Savanur 
State on 2Sth July, 1897 


Not known 


(1) The Act was introduced by tl e Goterow of Bombay in council when the Stale raa nnder 
Entieli roanagement 
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FIFTH REPORT OF HER MAJESTY’S COMMISSIONERS 
APPOINTED TO PREPARE A BODY OF 
SUBSTANTIVE LAW FOR INDIA. 


REPORT. 


TO'THE QUEEN’S MOST EXCELLENT MAJESTY 
Your Majestya ComtaissiODera appointetl to prepare a body of Substantive Lnir 
lor IndiAt now humbly submit to your Majesty nilea of Law which we have prepared on the 
aubjeet of evidence 

India does not at present posseaa ao omfonn law upon this subject Within the Prcei* 
dency towns the English Uw oi Evidence is in force, mothfied by certain Acts of the lodisn 
Legislature, of which Act II of 1855 is the most important 

This Act contains many valuable provisions It extends the range of judicial notice 
and facilitates the proof of documents, of foreign systems of law and of matters of public 
history It removes incompetency to testify by reason of interest or rehtionsbip 5 renders 
parties to suits liable to be called as witnesses, and makes husband and wife competent 
witnesses for or against each other in civil proceedings ; renders dpng declarations admii* 


India where the English law is sot administered. 

This customary law has not Bssi 
enactment of the tiew Code of Cnmii 
Country Courts, even in crimina] m 
of evidence except those contained ii 
English law as such, although they 
it as the most equitable 



V _ < „ Uw cinre tbs 



, as well 
fiitftert'’ 
I as that 


The Enelisb nractice has been monldedin a creal decren by our 


K.CVSI and IcH 
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the other hand, endenee is admitted, Khich >s at least as dangerous as that which is shut 
out Thus parent and child cannot refuso to beat testimony for or against each other in 
cnmiml cases, while a wife cannot bo ashed a question on the trial of her husband unless 
the trial be for an offence committed against herself In matrimonii! eases the inconsi®- 
tenciee of the law as to the competency of the numed persons to give evidence cause frequent 
embarrassment, and even oocosioail fulure of justice 

In a country like India, where the tisk of judicial investigation la attended with pecu- 



♦o the 
Je to 
but 
II be 


■ I ■ . ■ ■ Tt The 

j '« - .* < I “arly stage 

of a tnal, to show the exact beonog of each piece of endenee upon tbe issues It is by no 


uci.l<.aiU.u U> lue 1,/UUii 

The exclusion even of relevant evidence may be desirable, when the evidence is such 
that people are naturally inclined to attach undue iroTOitance to it , when it is such as can 
not be admitted without the danger of encouraging forgery , or when it is such as cannot 
be received, or at least cannot be extorted, without injury to interest which are even more 
important than the judicial investigation of truth 


witness of what he has heard another peiEou say may be, m fact (as in cases of slander), the 


the rule applicable to each chs^. 
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Host of the rales for the admissibility of this kind of evidence are recognised by the 
English law, others are in accordance with the Indian Act, II of 1855, above referred to. or 
are intended to relai the English rules still fnrUier than was done by that enactment 

We have, for instance, made admissible m evidence, that which has been spoken, writ- 
ten.^or otherwise intimated m the ordinary conise of baaineas by a^ person who has since 


rules, bo excluded, unless they have beenmade in the ordinary course of Winess The te«t 
of pecuniary interest is exceedingly difficult of application, and appears to us to be of little 
value as a test of truth 

We have admitted statements as to matters of reputation and of pedigree made by 
persona since dead or incapacitated, or whose presence cannot be procured ; adding m the 
case of pedigree a proviso that the person who made the statement shall have had special 
means of knowledge We have discarded the condition of the English law which requires 
that the statement shall have been made before the controversy had arisen, as we think 
that this circumstance affects rather the weight than the admissibility of the statement 
We have allowed a limited effect, as evidence, to newspaper reports of public meeting’ 

The indulgence afforded to witnesses by the existing law in permitting them to refer to 
contemporaneous memoranda appears to us to be carried too far when copies of such 
memoranda are allowed to he used for the purpose , and our rules do not permit the u*c of 
copies 

Another olauie o! exclusion applies to documentary evidence Unless some degree of 
caution were observed with regard to the authentication of writings, great facilities would 
be afforded for the fabrication o* ’ * ”» «• - *• - * - i s the 

evidence to be required of the pre 
between primary and secondary e 
where the former is procurable 

lately passed by the Indian legislature for the registration of assurances, tend to the im- 
provement of Indian documentary evidence (1) 

The third case in which we have excluded testimony is, where its admission 
dangerous to the public service or inconsistent with decent or tnornhlv, with the confidence 
of married Lfe, or with the freedom of mteivourse between a client and his legil adviser 

— • . « II 1 e . . > . - t. II Va A.trAd merely 

C of 1853 


ictnnei of 
•vidence 

• conctauve 

the ssiuo 
nf com 

A between 

it it shall 
lie merely 


-irately illtit to Jn- 
■sumption, which ore. 
nplieable. It m-ay per 
ID head of Subat^ire 
nrder closely on Pmev 

»K. rvidesof Pmeedure 

, . that the law 

. but that so 
* as poRSible 
. . its winch will 


■ « smendfd t>y Act It 
g Imrortant l''55'7 pro- 
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We recommend the repcil of so much of Acts II o! 1855 and XIX of 1853 as remains 
nnr*pealed, except section 26 of the latter enactment trhich does not form part of the law 
of evidence • 


4B5rjJ4Cr of the Proceedmji of the Council of tie Ooternar t7eneral of India aasembUd 
for the jtnrptf of tntlinj Zxitrj and Peguht on* under the Proiuione of the Act of Parlia 
ment 24 tt 25 Tie, cap G7 

Th“ Ciaa I met at SimK on Weinesdar, the 28th October 1868 


PRESE'CT 

Ifis ExeMlcn“r th« \ iceroy an 1 Goaemor General of India, presidiny 
His ExcellcncT the Commander in Chief, o o 8 i K c B 
The Honblc G \ Tivlor The Hon ble Sir Richard Temple kCSI 

The Hon hie H S Maine Tlie Hon ble Colonel H U Norman c B 

The Hon ble John Straeher The Hon ble T R Cockerell 

The Hon hie Sir Gcorpe Cooper Bart , C B 


E\IDE\CE miL 

The Hon ble 3tr 3Iame moved lor leave to introduce a Bill to define and nmeml the 
of Endenee He said it would pr bablv be snfScient to state that the Bill embodied 
the draft rules of Uw which the Indian Law Commissioners had recently prepared on the 
subject of evidence There aval probiblv no subject in which ft codified law was more wanted 
in India and the Commissioners had fnllv stated in the report which bnd been circulated to 
^nble Slembere the reasons for all the channel which the Bill proposed to introduce 
It he pot leave to introduce the B ti he proposed to ftsk His Excellency the President to 
snipend the rules for the conduct of business and on their suspension to introduce the BiU 
with a mew to its publication m the Co There was no a«e in now dilating to ant length 
on .the technical subjects comprised m the Bdl 

The motion was put and nerved to 

The Hon ble Sir Slsine then iwkcd the President to suspend the Rules for the Conduct 
of Business 

The Pfcu lent declared the Rules suspend-* I 

Th* Hon ble Mr Mime then introduced the Bill 


SniLA 

The 2iih October 1868 


M HITLEY STOKES 
AtelSecj totkeOoit of India 
Home Department {Legislative) 


ABSTRACT of the Procerdingt of the Council of the Governor Oeneral of India aeeemhled 
for the purpose of mahing Laiee and Regulations under CA« Provisions of ike Act of Parlia 
snenl 24 <t 23 Tic cap 07 

The Council met at Government Honse on Friday the 4lh December 1863 


Prese-vt 

His Excellency the Viceroy and Governor General of India, presiding 
The Hon bla G Noble Taylor r. .r,^ 

Hon ble H Summer Maine 
Hon ble John Strachev 
The Hon ble Colonel H W Norman c b 
T he Hon ble F R Cockerell 

The Hon ble M J Shaw Stewart 

The Hon ble Mr Shaw Stewart took the onth of aWegianee, and the oath that ho 
faithfully discharge the duties of his office 


Singh 
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EVIDENCE BILL. 

The Hon’ble Mr llaine moved that the Bill to define and amend the law of Endenre be 
referred to a Select (^nurntteewithinstnictioiu to report m two monthe He said that the 




to bia construction of them 



iinaatisf(»ctor7 


He 

lee 





dence, but their usefulness consisted more in refiesbing knowlwlge uiikii h t • 

by forensic experience than in teaching knowlcilge Thn Commissioner* wo ' . 
bo right in iupposing that what was wanted for the preatcst part , i _.. rnpnfc. 

version of the English law of cndence enacted with authority ami thus e " 

and supet'eding the use of text books by coropictness and precision 

■ - - 'iThufh- 
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knoTTn to Enslifh hwvPrt as ‘ hpirwr ’ It «as not at all mMnt tint hearsav endence was 


distiorui’hin; tlin«« kinds of evidence from those which remsmed It would be presump 
toons in Mr Maine to prai<o the Commissioners' proposals but he ventured to saj tint m 
bis hnmble opinion, they had wnely availed themselves of the result* of English experience, 
bat had wi*clv modified the*o re<ults upon two considemtion* which, thej stated as 
follows — 

" The Eaglikb practice has been aoslded m a great degree be oor social aod less! institutiOBS sad on 
^ fonas of pioeedafe, sad oach of it u adniited (o be oosuited to <be \anous states of society and tbe 
diSerent torms of property wticb are to be net with in India ” 

••T.,. .1 . • t » I . . . _ .. .j <■ •'—uJMrdiflieuJties, 

■ without a jury, 

* from Its beiag 

Mr Maine bad said that be would not comment on the details of the measure, but there 
was one point of detail which it was necessary to notice because, a* it involved a financial 
question, the Select Committee would probably not like to deal with it without knowing the 

'' ~ , ~ ^ gjJJ ypon 

fer to the Stamp 
the Stamp Bill 

' f the Governor 

General before the present measure If the Stamp Bill were passed last, it would control the 
present measure Bat another reason must probably be assiRned for the omission in the 
Commissioners' Draft, which appeared to Iw deliberate Jlr Maine found that the last 
paragraph of their Third Report, on the Law of Negotiable Instruments was to the follow 
ing effect — 


Now from the Commissioners' point of view, which ores the purelv juridical point of 


“ - the enforcement of penal 

sacrifice of ana branch of 
asidered by the Eiecutiae 
' ' the fact that the stamp 

duties on commercial instruments were easila leried, *nd did not press hardlv on the 
people, the Government was not prepared t«» give up that portion of the public receipts 
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The motion was put and agreed to 


The folloriing Select Committee was named — 

On the Bill to define and amend the Law of ETidcnce— The Hon ble Mr CocLerell the 
lion lie Sir Ceorge Couper and the Hon Me Messrs Ci rilon Forhes Shaw Stewart and the 
Jlover 

TheCouncjJadjDuraed till the JJthMecemlerJfifiS 

WHITLEY STOKFS 
Aast Stcy to the Oott of Inda 

Calcutta Home 7>«p<jr/ment {Legulalut) 

T/e 4th December 18Ct 


ABSTHACT of the ProeeedtnQs of the Council of the Goternor General of India 

the purpoae of mahng Latc$ and Begulahoni under tie /Vowrioiu of tie Act of Pari ameni 
24 d 25 Tic cap 67 

T1 e Council met at Simla on Tuesday the Cth Septemher 18"0 


Present 

Hia E^cellencA the \ leeroj and the CoTcmor Geneml of India K r , o c s T pre» ding 
His EsceJJency the Commander in Quef o C.E. ,c c 8 I 


The Hon ble John Strachey 
The Hon ble Sir Pichard Temple x 
The Hon ble J Fitzjanes Stephen Q c 


The Hon bic B H Ellis 
Major Genl the Hon Well Norman CB. 
The Hon ble F R Cockerell 


His Highness the Hon hie Summade Rajabal Hindustan Raj Rajendra Sn Jlaharaja Dhirsj 
Siva Ram Smgb Bahadur of Jejpur, 0C8I ^ 


EVIDENCE BILI 

j 4U . .V tr „ a». he added to the ^!e«t 


‘'been toUa to it hr 
ibject was one wJ irh 
tho pmetienl Import 
procedure of 
t course require t e 
Mr Stephen) that tie 

M TOlWf W 

w, t «><• MnfuMl 


e law was m a sia e , 

„ sffWdeflcediJandJ^* 
the subject 

> that in Messrs 
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open the subject. Tbu iras the state of thinesfornheh the Committee irould hare if pos 
sible, to provide a remedy It was one which m j istice to evceed ngly Lard worked officials 
ought not to be permitted to contm e 
The mot on was put and agreed to 


The Council then adjourned to the 20th September 1870 


TAs 6tA iSejWTTiber 1S70 


WHITLEY STOHES 
Secy t-i IhA Council of the Oovr Qenl 
for malcing Laws and Regulat ons 


ABSTRACT of the Proecedinys oftk* Council of ihe Ooiernor General of Ind a assembled for 
the purpose of mal ruj Lawe and P yula ions under tiu, Prooiaio is of the let of Parlia 
tnenl “>1 <t 2o Tic Cap 67 ^ 

The Council met at Government Uouao on Fnday the 18th November 1870 
Pbesevt 

His Excelleaev the Vieoroy an 1 Governor General of Ind i k r 0 o s t prei d ig 
The Hottble John Strachoi '* '' u n „ tt rr \ ^ ^ 

The Hon ble S r Richard Temple K.C 9 1 
The Hon ble P tzjames Stenl en o c 
The Hon ble B H Ell • 


EFIDEVCE AVD CORONERS BILLS 

The Hon ble Air Stephen also moved that the Hon ble Air Chapman be added to the 
Select Committee on the Bills to dehne and amend the Law of Evidence and to conso date 
the bws relating to Coroners 

The mot on was put and agree I to 


The Council adjourned to Friday the ‘’oth November 1870 

WHITLEA. STOKE'; 

Calcutta, Secy to the Oo I f I d a 

ThelSth Roiember 1870 


AB^TPiQT of the Proceed ngs of the Cou I of ll e Governor General of Ind t as em led fo 
the purpose of making Laws and Regidat ons under th Pros s oas of the -1 t of Pori am nt 
24 tt *>0 Ftc cap 07 

TheCounc ImetatGovemmentHouseoaFnday the nd December l67U 


His Excellency the V ceroy and Governor General ol India i 


The Hon ble Franc s Steuart Chapm 
The Hon ble J R BuUen Smith 
The Hon ble F R Cockerell 
The Hon ble J F D Inglis 
The Hon ble D Cowie 
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EVIDENCE AND INSOLVENCY BILLS 

The Hon ble "Mr Stephen mored that the Hon. hie 3Ir Inghs be added to the Select 
Committees on the following Bills • — 

To define and amend the Lan of Evidence 
To amend the Law of Insolvency 
The motion was put and igreed to 


The Council adjourned to Friday the 9th December 1670 

WHITLET STOKES 

CALCtTTTA Seei/ to tht Ooit oj Ind o. 

The ^ni December 1870 


ABSTBACT oJ the Proceedings of the Council of IheiGoternor General of Ind a assembled for 
lAe purpose of mating Laics and Jtegulat one under the Provisions of the Act of Pari ament 
21 d. 2o Fte cap 67 

The Council met at Governmept Hoose on IViday the 9(h December 1S"0 


Peesett 

His ExoeUenoy the \ iceroy and Governor General of India e y o C 9 1 pres d ng 
The Hon ble Franc s Steuart Cbspman 


I 


I 


I 


I 


I I 


Maj Qenl The Hon 1 


W NoTman o • 

The Bon ble H Pobinson 0 s 


The Hon hie J B Bullen Smith 
The Hon ble F R Cockerell 
The Hon ble J F D lugl * 

The Hon ble D Cowie 


SUNDRY BILLS 

The Hon ble Jlr Stephen moved that the Hon ble Jlr Rob nson be added to the Select 
Committees on the following B 11s — 

To define and amend the Law of Fvidence 
To amend the Lnw of Insolvency 
FortbeLifflJtat oDof emts. 

The motion was put and agreed to 


The Coune 1 adjourned to Fridiy the Iblh Decembtr 1870 

UIIITLEl STOKES 

CalOCTTA SetytolheGovtofJnds 

The Qlh December 18"0 


DPJirr REPORT OP THE SELECT COJIHUTEE 
{TheGautteof Indn •Inly 1 1871 Part F p 273 ) 

Tur lollomos Dnft Eepoit ol » Conmiltre lopthor mth " "'*1 „,i 

them was presented to the Cimncil of the Governor General oi India for tbe p rpo 
IngPLft w5 and Tlegslatio&s on the 31it Marvb 1S7J - 
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\\ e the membere of the S>.Iect Coniimttce to which the Evidence Bill has been referred, 
hare the honour to report that we hare considered the 
T- /MV . .JO Eill anl the mnen noted in the margin 

'«» of ih. d„K 
“Srd Oeiober J8$s tod enclosurei prepvrcJ by the Ind an Law Commissioners we have 
From t»« sUnt SrcrtUry Forvign amrod lit theconcluaion that it is not suited to the wants 
Departmcot, No. 333 dated I’th ol this country 

December 1S6S, and enclosnrea. ^\e hare recorded in a separate report the grounds on 

Perasrkibv the Hon ble the Chief which this conclusion is based They are in a few words, 
Jo'tjce Bombay (no date) that the Comm as oners drift is not sufQciently element 

Remarks by lion ble Justice iry for the officers for whoso use it la designed, and that it 
Phear dated Sih December ISiiS assumes nn acfiuaintanco on their part with the law of 
From Secretary to Chief Com r> j ii._ j/. i._/» 

musioner British Bunaah No 5’o , 

— 1 dated lit Deetmber 1S83 
From Assistant ‘'ecretary to 
GoTcmmeat of Beniral Lesisatiic 
D»i>aTtm«Bt. No 37 dated Olh 
January 166'^ and enelosnre 
From Deputy Judge Advocate 
General of the Army dated 26lh 
January 1859 and cncloaurea. 

From Officiating Undersecretary 
Home Department. No 2o9 dated 

1 th February 18C9 forrard og - ' .» -j - - ^ i . t 

memonil from SfuLhUrj and 
EeTenne Agents Howrah dated 
tth Febrnary 1859 

Prom Secretary to Induo Law * 

CommiMioBers, dated Cth February 

1858 a 

From ohi.f e.rT.i, ■ o twosstsof rules fun into each other in such so irregular 

oeot, Fo^rt St. Geo»c No 1‘’0 tvay as to produce between them a result which no one 
dated 18tb March 180* and enclo c'o possibly understand systematically unless he i8 both 
sues. Acquainted with the ptiociples of a system of pleading 

From Secretary to Coverntnent of which is b^mg rapidly awlished and with the ereiy 
Bombay So J71 dated "th hep day practice of the Common Law of Courts which can 
tember 1869 and encloiuns bsacqu red and understood only by those who habitually 

Pram Secretary to Gotemincne tike part in it This knowledge moreover roust be 


systematically arranged. 


* and enelo urea. 

Fifth report of Her JUjeity s 
I^w Comaiuiionen on the 

From Officiating inipcetor General * * , , 

of Police Punjab No 2057 dated , . 

6th September 18 0 ' ' 

From Secretary to Government “ , . , , 

01 India Home Department No. t“odered in support of ancient possess on form the third 

1892 dated 18th October 1870 for exception to the rule which excludes hearsay Th“ 
ward ng letter from Chief Coro question Is whether el is entitled to a fishery He pro 

»i^ncr British Burmab No Cl duces a royal grant of the fiihery to his ancestor This 

15th August 18 0 and fjct (he law describes as a peculiar k nd of hearsayadmis 
c oinres ^ ^^ueptioii Surely this is using Isngatg 

in a most umnstructi ve manner 

Th 8 being the case 'Vejiave discarded altogether the phraseology in wh ch the English 
text writers usaally express themselves and have attempt^ first to ascertain and then to 
arrange in their natural order the principles idiich underlie the numerous cases and frag 
mentary rules which they have collected together The result is as follows — 

Every julcial prooeedin" whatever has for its purpose the ascertaining of some right 
or 1 ab 1 ty If the prooeedin* is crim nol the object is to aseertiin the liability to pumsh 
inent of the person accused °f the proceed ng is civil the object is to ascertain some right 
of prop'-rty or of status or the right of one party and th“ liability of the other to some form 



1040 


APPENDIX B. 


a particular min. He has, m each case, a present recollection of a past direct perceptioa 
Moreover, it is equallj neceasirj to ascertain facts of eacb class in judicial proceedin'^ aaj 
they must m most cases be ascertained in precisely the same \ray ° 

Facts may be related to rights and LabiLtice in one of two different ways . 


status involves From the fact that A caused the death of B under certain cireuin<t.incos 
and with a certain intention or knowledge, there inses of necessity the inference that t 
murdered B, and is liable to the punishment i>roTided by the liw for murder 

Facts thus related to a proceeding may be called facts m issue unless, indeed, their 
existence is undisputed. 

2 Facts, which are not themselves in issue in the sense above explained, may affect 
the probability of the existence of facts in is«ue and these mav be called colLatenl facts. 

It appears to us that these two chases comprise all the facts with which it can in anr 
•'vent be neeoEaary for Courts of Justice to conocm themselves, an that tbs cUssification 
exhausts all facta considered in their rehlion to the proceeding in which theyare tohoprore-l 


r I % , _t » - - « >1 i.pf tn fhn I rooceiwii,. 

• at belief 

• • niesns 

• of the 

rhen the 

wnting of the letter u a motive for a enme In short the way in which ft tact shnul I bo 
proved depends on the nature of tl c fact and not on the rcbtion of the fact to the 
proce^ng* 

Tbe instrument by which the Court is convinced of a fact is endenee It U olten 
classified as being either direct or eifcumstantisl e have not adopted this elftuifieatlon. 

' * ’ » ».t V , r jjj ,33uo whereas ciitum 

. led, not with reference to 

. s put , AS if pper were to 

iiscfl for wntms or for 
bo proved depends r>n iH 
rc, should bo defined not 

with rr/creare to Jhe nature of the fact wbich »t is to prove but with reference to it’ own 


nature 


means cither 


(1) words spoken t 
of facts , r 


(2) facts of which the Court iw 
facts 


thin''S produced in onler to convince thn Court of tl e 
convince 1 which sugeest some inference t 


rjisfoneo 

1 1) other 


tte use tie wonl ‘evidcncv’ m the first of thw senses only, an! 
reduced to three loads— (1) on! eaidcnce (2) dociimentiry evidence. (JJ 
evidence t ce of 

Onallj. lio br /.«. .r, l„ te jro.rf most ^ ‘'““jS.* “ , 

the Court and submitted to Us judsmmt an ! the Court must form its jod^ 



APPENDIX B 


1041 


These geneni considenitions appeir to us to supply the ground votk for i systematio 
and complete distnbut on of the subject as follows — 

L — Prelimmnty 

IL — ^The relevancy of facts to the issue 

m — The proof of f^cU accord 05 to their nature by owl tlocumentiry or mater »l 
evidence. 

I\ —The production of evidence 

V — Procedure 

We have accord nglv distnbuted the subject under these headi in the manner which 
we now proceed to deaCnbe somewhat more fully 

1 —PRELIVI\AR 1 

Under this head we have defined ficts facts in issue collateral facts a doou 
ment evidence proof and proved. necessicy inference and presume 
We have also Laid down m general terms the duty of the Court 

Of our definitions of fact facts in issue coU-iteral facts and ev dence we 
need say no more than that they are re framed in accofdince with the princpJw already 
stated. Wc may however shortly illustrate the effect of the definition of evidence 

T» ^ amhigu ty of the word as 

of circumstantial evidence 
The question is whether A 
layed, by statements of his 
1 correspond with his feet 

m ♦ ka *r.aA ^ ^ i ^ ..k V ... k* k .. V .sart aart kif t nnA tkaf kft 


property m Court and by the direct oral ondeoce of some one who bad seen it in 
the prisoners possess on and the letter by the product on of the letter itself or secondary 
evideniie of it if tl» case allows of secondary evidence 
«! 


direct on whatever ground the fact which it is to establish mav be relevant to the issue 

that 13 to say if the fact is one which roulc 

who says he saw it if it could be beaid by a 

a fact in issue or a collateral fact These 

cnbed by the phjas** hearsay evidence ip 

desenbed by the phraoe circumstanti-al evid 

I r nu*iy evi 

iocument by its 

I I 1 secondary 

• I m each case 


T • r conclusive evidence the phrase neces 

! ' , nee a not open to objection on the ground 

nee in t mea la not what we understand bv 
om which a part cular inference necessar tv 
* I h the rest of o r draft whereas conclus ve 

- Iwu lul 

The defin t ons of proof proved and moral eerta ty require some comment 
The defini on of proof ’ is subordinste to th t of proved wh ch is that a fact is sa d 
to be proved in two case, that is to sav when the Oiurt after heiruKr the evidence respect 


(1) beheves n its enstenee or 

(2) th aks its existence so probable that a rea on ble man ou ht under the c rcum 

st ncea of the part colar case to act upon the supjxia t on that it evists. 

66 


W, LE 
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which ennnot he coiiipletelp' noswerctl ; for nt'bottom it la n question, not of aeicncc, but 
of prudence, nnd our definition of the von] “ proved ’’ is meant to make this phin e 
hare, however, nttached to it the negative condition that n reasonable man ought nut'to be 
roonlty certain of a conclusion, merely because it is prob.ahIc, if other conclusions are at«i 
probable. It is easier to illustrate this principle than to state, without n prolongdl abstract 
discussion, which would bo out of place on the present occasion, the gcneml ground* co 
which it rests Our illustrations are meant to point out to Judcoa that thev are not to con 
anct A of an offence w Inch must Iwve been committed either by liim or by it, unices circum 
stances exist which make it impro^blo that the offence was commitfr^ bj li We lave 
not attempted to carry the matter ^ - !»•»-> ju * - n - i •v. ^ 

country more than in any other, it i 

ns to the nsk of error which they c ' 

matter of prudence nnd practice, at 
of guiding, tlun with a view of 

7 ‘ . ' ... attention, define* in 

■ fact Its penenlitv ap 

. • chapter, the proper 1 1 ice 

fennire qurslions of fict 

by dminng inferences — 

(1) from the evidence given to the ficta alleged to exi«t; 

(2) from facts proved to facts not prosed. 

(3) from the absence of evidence which might have been given , 

(4) from the admissions and conduct of the parties, and geiicmlly from the cirruin 

stances of the case 

«i. > ..Ati .. -r <i.A. . ..u » yk aI. «i ATA .«ro>An^»• a» lo be dfflwD, as thit 

. but wc 

, ■ • roll to 

• lIllCIM 

1 which 

• ihtttM 

, a« the 

nll«es 


the Judge in crera 
plainest and broadest way 

We have added two qualifications only to this general rule. (1) 
declares an inference to be necessary, the Court shaH draw ft, nnd shaJf not "‘‘'J**’ * . . 

to ^ contradicted > (2) that, when the law dirvcta the Court to presume a fact, i ‘ , 
its existence till the contrary appears tie have treated in detail of necessary 
and presumptions m other parts of the Dili 


II— THE RELF.VAXGY OF FACTS 



"on, belongi to this 
e.obvuiusly hciatthrr'''’* 
to the qufctinn. it 1* imp> 

(• we Ihmk.to befourwiiii 


. r I’ 

. • art 


r fact 


Tliese rules decLirc to he relevant — 
fl) nil facts In issoe:* 

(2) all collateral facts, which 
(a) form part of the same trsnsaetlnn: 

(t) are the immediate occasion, rinse or effect of f*ct in l«*ue . 
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(e) show motive, prep.«ntion, or conduct \9ccted by a f ict in issue , 

{d) are necessiiy to be known in ontcr to introdnce or cxphin relevant fxcts , 

(f) are done or said by a con^xurator in furtherance of a common design , 

(/) are either inconsistent with »nv fact m issuo , or meonsistent iwth it, except 
upon a supposition which should be proved by the other side , or render its 
existence or non-existence monlly certain, accoiding to the definition of 
nioril certamty given above . 

(j) aFect the amount of damages in cases where dimiges are claimed , 

(S) show the ongin or existence of a disputed right or custom , 

(>) show the existence of a relevant state of mind and body , 

(j) show the existence of a senes of which a relevant fact forms a pirt , oi 
(1) show {in certain cases] the existence of a given course of business 
The remiind>‘r of the chapter throws into a positive shape what in English law forms 
the exceptions to the nile, excluding the various matters described ns hevr*, vv They relate 
to— ■ 

the conduct of the p-irtics on previous occasions , 
the statement of the parties on previous occisioui, 
previous judgments , 
stalemcnta of third persons 
opinions of third persons 

1 lo reference to the conduct of the parties on previous occasions, w e embody in three 
sections the existing law of England ns to evadeocc of character, anth some mocLfioations 
Me include, under the word ' character,* both reputation and disposition, and we permit 
evidence to be given of previous convictions against a pn»oner for the purpose of prejudic- 
ing him. We do not «ee why he should not be prejuiLied bj »uch evidence if it is true 
S Under the head of the statement of the parties on other occasions, we deal with 
the question of admissions, as to which we have nut matenilly olteted the existing law 

M e have not thought it necessary to transfer from their present position m the Code of 
Crumnsl Proeedure the rules as to confessions made lo the Police This appears to us to be 
a special matter relating rather to the discipline of the Police than to the principles ot 
evideace 

3 Previous judjcnents appear to fillnw natunlly upon wevious statements Under 
this head ne deil witn the question of ret judicata 

IVe have not attempted to dea^with the question of the bar of amts by previous juUg 


Lai V Raihackurn, 7 Sutli M R . WO 

^ As to statement' third jiersons Me have made one cocsideraWe altei ition in 
the eii'ting hw bv admitting generiHv, statements mode by third pciwns about relevant 
facts, if attended hv conduct which confirms their truth or it they refer tn f icts independently 


plained must be relevant and as no tleai defimtion of relevxncv i- given by the law of 
England it is very difficult to say how f r this rule extends 


The nest exception refers to sf itements made by a persom whii 
found or produced without unreasonable delay or expense M e dccU 
he relevant if tliej rcUte to the cause of the persons death or are 
course of bu 
existence of 
they are nil 
placed bv th 
relationship, 


I, deid or cannot be 
ire smh statements to 
made in the ordinary 
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interest of the p.irtv making them, on the ground that the> ought to affect the weight nthfr 
than the admissibility of what is, at beat, to use Bentham’a expression, “ make shift 
eTidenee 

Wo also proTido for the adnusoibtli^ of atatemcnta in public or official books (and 
in certain cases) of evidence given m previoas ju^cml proceedings 

5 The cases in which the opinions of third persons are relevant are dealt with m sec 
tions forty four to fiftj 

They declare to be relevant, the opiniona of experts, opinions as to handwntmi, 
opinions as to usages, and opinions as to relationship and the grounds of such opinions 


III— PROOF, 

The second Chapter having decided what facts are relevant we proceed to show bow 
a relevant fact is to be proved 



muaionera* Draft Bill and in part from the law of £ngland 


•n e next proceed (Chapter? V. VI, \ II and ^ III) to the fjuestion of proof by the ranons 
kinds of evidence sncceasively, namelv oral, documentary, and materul \>ith 
to oral evidence, we provide that it must in all cases whatever, whether it is pnmaiy 
, 1 . • • * -il, be direct That 

■oved by some one 
heard >t, and so 
IS the opinion of a 
held. It most he 


Wo have, however, provided that II the fact to bo proved is the opinion of an 
who cannot be called (which is the case in the raajonty of cases in this count rv) * , , 

opinion has been eipre8«ed in any published treatise, it maj be proved bv tne pn 
of the treatise 


This proTUion taken m connection witli the provisions on relevancy 

._spter II. will wo hope, se* - - ‘ 

lh«r joint effect is thi^— 


Chapter II, will wo hope, set the whole doctrine o/*hcartay m a per(ecfl) jlam li?f 

4-. — a rule, irrelevant, so thatnop'W’f 

of them can bo admitted 

(2) m some excepted cases tbes are tclcrant. 

(3) every act done or word spoken, which is relevant on cr 

by oral evidence) be ^ved by eomc one who saw It with his own eves 
heard it with hts own ears _.n 

« ,1. 1 . ,1. I , „ I. —1.*. 4_ «i. r.f f.cts bv dicnmenta^c" 

* - • ■ ’ ^ . h.aTe followed, 

*’ onUlns 0<^e' 

. . thellUl 

‘ ' . • ■■■ ■ uinene*icf«erti6''d 

■■ ■ _ - s ^ I _ copies of dfjvHi 
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We hive m«erted ft few prowions in Chapter VIII as to niateml evidence They 
reprodnee the practice and. as we heUeve, the law of Encknd upon this subject, though 
not distinct provisions about it, and few judicial decisions upon it are, so far as ve are aware, 
to be found in Endi'h Ivw booh« 

On the subject of the exclusion oi oral evidence of a contract, fte , reduced to writing 
we have (m Chapter 1\) simply followed the law of England and the Commissioners* draft 


IV— THE PRODVCTIOH OF PROOF 


From the question of the proof of facts, we pa«3 to the question of the manner 
the proof u to be produced, and this we treat under the following heads — 

The burden of proof (Chapter X) 

Witness (Chapter XI} 

The administration of oaths (Chapter XII) 

Examination of witnesses (Chapter XIII) 


m which 


itoiB the Uct ot acting as partner? 

We mav observe that we have disposed id 


ht feel embarrassed These are — the 
and the presumption of partnership 


an illustration, of a matter in which the laws 
“ink eomewhat arbitra^, provi«ioiiii to bo 
n ft common catastropne We treat it as 
rbe person who aflirms that A died befoie 
tUo ^glish Courts 


We follow the English law as to lCe't'™'*y hemg a necessary inference from marriage 
and cohabitation and we adopt one or two of the rules of the English law as to estoppel 

Id the chapter as the exanuo-ation of witnesaes. ave have been careful to interfere as 
little as possible inth the existing practice of the Courts, which in the Mofussil Courts and 
under the Code of Civil Proecduxe, m of necessity veiy loose end njueh guided by euoum 
stances , but we have put into propositions the rules of English law as to the exinunation 
and cro's-exammation of mtnesses 


We have aUo coa idered it necessary, having regard to the jKculiar circumstances of 
this country, to put into the hands of the Judge an amount of discretion as to the admission of 
evidence which, if it exists by law, is at all events rarely or never exercised in England We 


i-u lie iidilua oi tfie Judqea and to • 
representatives of the public intereef 
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the use of tlie power of exposure as a means ot gratifying malice We hare acconln'’l\ 
provided ns follows 

Such questions mav relate either to matters relevant to the ca«e, or to matters not rr 
leannt to the case If they relate to matten refcvnnt to the case, we think that tie nitnr-j 
ought to It compelhhlc 1 1 answer but that his answer should not nfterwanls be usodarun't 


In or . . . 

advocate 
upon him 

Court and inni iiu Uuiri iiiaa i«com any buia qucsin n n aske i uy a jwrii line] loui i 
inus Ihc records of the question of the written instructions are to be admissible as evidence 
of the public ition of an imputation intended to harm the reputation of the person affected 
an I such imputations arc not to be repanle 1 as privileged communications or as f»tl nz 
under am of the exceptions to section lour hundred and ninetv nine of the Indian Penal 
Code merely hecnn«o they were nia<le in the maimer stated Upon a tnal for defamation 


In the same «i int vc have emponeml the Court in general terms to forbid indecent 
and scandalous inquiries unless the\ relate to facts m issue as defined above or to matters 
ab«oluteh iiecc'«nn to 1 e known m onler to determine whether the facts in im le existwt 
an i al 0 to firbid questions inteintesf to insult or annoy 

Me ] rifer this general lower to the sections drawn by the Commissioners whieli ft 
lid questions to marricil persons “which substaotiallv amount to inquiring whether that 
pcr«oi has ha I sexual intercourse forbid len to him or her b\ the law to which he or 
subject au<l ‘ questions reganlin*’ the occurrence of sexual intercourse between a huiban 1 
' s 41. < r In .4.A nt ti 11 tv of mam 

si 


of an intrigue * 

tress \ s o 

a lultcn Ii . ■ 

t ns that It 

quostions relating to sexual mtercouree between husban I sn I wife we thinic ii , 

fori 1 m lecent an 1 acan lalons inqninrs in general terms than to lay down a j>o*iti'e 
which in possible ca.scs might prwluce hardship 

Tinallv we deal (Chapter \\ ) with the question of l! e improper admusion orrejM'!"'" 

Wei • . ■ * . '* 

for Itself * 

evidence * , 

Ai pellale ■ 

ol jccteij 

C< urt either to look into the facts on 1 deliver (mol ju Igment or to reiiiai i i v •• 

rin.lK rocommpn.l th«t Ibr nr.!t Hill t-g^lbir «.ll. ll.« nj-irt ,bo..l|l^t.r 
latfsi for tie oiinion of the l/*csl rorimmente 

J I CT-FPIIFN 
; ‘irincink 
f S CH\1M\N 
p I* COCKH fLI- 
J f It INCH'' 

\\4 nOUIN^ON 


n' 31. t VlfcJ IS71 
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pf Iht Pmccfilinji nj the Council nf Goternor General of India, miembled fnr 
Oie fiirimt of miLmj Lnicf and licjalationi under the Protn^iom of the Act of Parliament, 
24 <t 2> r»c , ^a/. fi" 

Jbe CouncjJ met at Go>rn»mcnt»llo»*'e on FnJaj, the 31^t blarrh, IS7I 


Pbesevt. 

Hi? Excellency- the Vi-^rot aivl Ojwmor G'-ieral ot In { a, K p , o m s i , pretidinq 
Hi? Honour the Lieutenant Governor of Bengal 
His Eseollency the Commander in Chief, r c b , o c S i 
The Hon’ble John Stmehev Colonel the Hon’ble R Strichey, c s i 

The Hon’ble Sir Richard Temple, K c s i The Hon’ble F S Chapman 

The Hon’ble J Furjames Stephen, QC Tlie Hon’ble J R Bullen Smith 

The Hon’ble B. H Fibs The Hon’ble F R Cockerell 

JIaj Gent The Hon'ble H \V Norman CB I The Hon'ble J F D Inslis 

Tlie Hon’ble W Robinson, c •? i 


INDIAN EVIDENCE BILL 

The Hon ble ^^r Stephen presented the Report of the Select Committee on the Bill to 
define end amend the Law of ETidcnce lie said — 

“I tetl Ihit I one an apofogj to your Lorrt«hip and the Council, /or reijuestin/ their 
attention to o eecond apeech upon a purely legal subject after the one which I delnercd e 

’ the po 1 
ira hv the 
itntion of 
’ e subject 

iw of Evi 

dence properU constructed would be nothing less than an application ot the practical ex 
penence acquired m Courts of Low to the problem of inquiring into the truth as to 
coDtrorerted questions of fact, however imperfectly it may have been attained 

' This IS the object which has been kept in view in framing the Bill which the Committee 
append to their report, and which I am now to de«cnbc in a general way to jour Lorthhip 
and the Council 

” I will state, in the first place, the history of the measure down to the present time 
‘ ■ I- • ■ 1 I » ^ ■P,-J - « 
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snd Bnstained attention which w necesuiy m order to master any important and intneite 
matter It is by this etandartj that the Committee in ^reneraJ, and I, la pirticuUr, m tie 
member in charge of the £ilJ, de<ire thU it mir be tried 

" \\ ith this reference to the Bill and the report of 4he Committee, 1 proceed to discoji 
the general question connected with the subject, and to mention a few of the leading feittirej 
of the measure 

“ I suppose that I may assume as generally admitted the necessity which exists for 
legislation on the subject of evidence m Bntish India It would ^ exceedingly ifficnlt to 
gay precisely what, at the present moment, the law ujion the subject certainly is To some 


means easy to praise • 

“ Legislation thus being necessary, in what rhrection w legislation to proered T \ 
gentleman, for whose opinion upon all subjects connected with Indian law and legislstion I, 
— *v - «,♦ h.w» « r.r^f . » 1 r*»rvori k-i ] to me the other day in 

one It would consist 

• ' ” I beliere that the 

• of ix*r<ons who would 

*1 , ^ «!.• f^pr(i«ion the 

• litics inTentcil 

r nd of no ftal 

. • m any deffTte 

■ Into mitten 

vaelimlly io 


for rol« el erl 
that in all *gw "nil 
nit«t pnmifire people 
nrded as so hn^es* 


iiieiieiii.uieu Huituei uii lu H ‘-lui p jvu «. ■ 

if Susannah and the Elders, at what a legal fnend ol mine iiseti u> 


a pood lo'tince of 

. . ^ etbins pI 

. , * ■ L Tlwe 

w»* 

. . • stoguhr 

, , I , ■ e Lifom 

■ • > ! which 

' ’ .^ditferrd. 

■ .. 1. ceoftha 

• . i-liah liw 

■ «od the 


(1) that CTilcnec nin*t be confine*! to the f««ue , 

(2) tilt hearmy is no CTidroce 

(3) that the best eritlenee most be giren , 

(4) rubs A* to cnnfeMlona and admissions, 

(3) rule* as to docomentiry eraleace », r are W>saf 

“ I luire t»x) penersl reruirlis to make upon thern. The first li t ** the» 

ibsUnce nnil eminently useful In prsctiee, anl tbit, when proper' 
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&re caIru)itod to lOonl inralutblp nvcutanre to nil «bo to tiLe port in the odminis 
tntion of justice 

"The eecond is thit I bclieie thit no bod} of ruled upon itny import lut subject Mere 
ever eipressed so li.>o«ol\, in <uch jin mtnc^to manner, or «t such intolerable length 

“ It is necesiirv to prove the first of these propositions, m order to justify the recom- 
mendations of the Committee that the substance of the rules in question should be intro 
daced in the form of express Iiw into this country It w necess-iry to prove the second 
proposition m order to justify the attempt made in tho Bill to reduce the rules to order and 
system. First, then, as to the proposition that the rules in question are eubstintuUy sound 
and do fir more good than Larin even m their recent confused conflition The proof of 
this 1$, I thmk, to be found, in a comparison betveen the proceedings of English Courts 
of Justice and tho«e of coiintncs trhteh have no auch rides, and between the proceedings 
of English Gonrts in which these rulea are. and those in whiob they are not, understood 
and acted upon. As a preluninary temarL, I think I ought to observe tlut the knowledge 
of these rules possessed by English lawyers u derived fir more from tho daily practice in 
the Courts than from theoretical study ^Lany English lawyere know by habit, almost 


• . > I 

in an aggravated form' In the work to which I have already referrrf 

account of the tn_l of a monk named Lcotade for murder. If disposed of under the &igush 
fulea of evidence, it could hardly have takenmore than a day or two »t the most In the 
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and susta ned attent on wh ch n neceasaiy in order to master any important and intricate 
matter It is by this standard that the Committee in general and I in part cuUr as the 
member in charge of the E II des re that it miy be tried 

With this reference to the Bill and the report of »the Committee I proceed to discuss 
the general question connected with the subject and to ment on a few of the leading features 
of the measure 

I suppose that I may assume as generally admitted the necessity which exists for 
legislation on the subject of evidence m Bntish India It would be exceedingly difficult to 
say precisely what at the present moment the law upon the subject certainly is To some 


a luui me lo luiagme au^ 
A good deal mav be sa d 
min stered A good deal 
at a half and half system 
arrangement and of un 
things which t is bv no 

means easy to praise * 

Legislat on thus be ng necessary in what d rect on i« legisUt on to proceed ? ^ 


vuiue 1 
correct 
of fact 
pos ble 


tiers 

m 


rules were never introduced m their full force into Ea'^land but the eysUm w . ^ 
adopted or rather which grew np deerees was of a very mixed ff. ineom 

b ch 
red. 
tbs 
law 
tb» 


(1) tbit evdence must he confined to the ssne 

(2) that hearsay is no evidence 

(3) that the best ev dence mnst be given 

(4) rules us to confess ons and adm ss ons 

(5) rules as to documentaiy ev dence 

I have two general remarks lo make upon them 
in substance and em nently u efnl in pract ce and that 


The first s that they ' 
when properly undeftood 


lound 

thet 
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Are calcnhted to iffonl invaluible A'^iutince to aII nho IrtTe to tiLe pirt m tlie adinmia 
tration of jujtico 

“The second u that I believe tbit no bod\ of rules upon iinv importiut subject were 
ever expressed so loosclj, in such .an intricate manner, or at such intolerable length 

“ It is necessjrv to prove the firat of the^ propotitions, in order to justify the recom 
mendatiqns of the Comnuttee that the substance of the rules m question should be intro 
duced in the form of express law into this country It is necessary to prove the second 
proposition m order to justifv the Attempt made m the Bill to reduce the rules to order and 
system. Fir^t, then, as to the proptisition that the rules m question are substantuUy sound 
and do far more go^ than harm even in their recent confused condition The pivof of 
this is, 1 thinh, to be found, in a companson between the proceedings of English Courts 
of Justice and those of countries which have no such rules, ond between the proceedings 
of English ODurts in which the«o rules are, and those in which they are not, understood 
and acted upon. As a preliminarv remark, 1 think I ought to observe tli.it the knowlcd.:© 
of these rules possessed by English Uwvcra is derived fir more from the duly practice in 
the Courts than from theoretic-al study Many Fnglub lawyers know by habit, almost 
uistinctivelv, whether thu or that (to a->e thecominon phn«e)uor is not evidence, although 
they have hanilv given the theorv of the matter a thought Practice, therefore, and not 
tJieorv, affords the tree test of the value of lhe«e rules In fact, the clumav, intricate, 
amb^ous, and m mana mstinces absurd, Iheorr ly which the rules of evidence are con 
nected together came after the eminently sigacioiis prictice which they were intended to 
justify and cxplam Whit is the practical effect of theae rules t I may perhaps be per 
_ . ,i I, . / a r - Li L. I . iea9 gnminal Law 

eaeral celebrated 
• the effect of the 

would take the 
In the conclusion 

. as to shorten the 

— . — I. a*.. - ij.t. ..a them, keep 

. . -e him as material 

ISOS with aU rules 
them than floods 
der the strongest 

• justice with the 

■ s strictly enforced 

err far from the 


name was in any way urouLui mso m* 
in an aggravated form In the work to 
account of the tn.l of a monk n-amed I,eot 
rules of evidence, it could hardly liave ta 
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Fre«cli Cnnrt, it fwr, I think, »bout three weeks, and branched out into all sorts oJ 
subjects One witness, in ptrttcular, was disCoeercU to hare seduced a fiiri seven years 
beiure, and letters fcoro hct tn K«ft w«e tend to throw hsVit onbis cbaraeter IJenaturailr 

in CTIVO hia r.TT-n Ar>r.n,int nt «»••. ♦». /»»»« k« ♦ — - *>-- — OUnd thlt 

e point st 
cb, bad be 


/orSid ill Courts and Judges to act upon an 
to the manner in which thcv shall exercise 
(propositions too absunl to state or to disci 
guided hv, arguments upon the subject, and 
of i,ngh«h Courts Jloreover, the Courts o . ^ 

•l,. _ 4»-., . J *l « U. SI- a 4-/» M , T, ^nr^in ,n fk** TUost cumbrous 

ere is onlT 
of the ad 


“ It miy be that some persons would like this policy, but I suppose it is 
need net discuss. 


one which I 
♦ki« imnnrt* 


‘ If you want toarnro it the truth as to any 
the following majdrns — 


attcroffictof8pnousimruiwu>. 

"k "isU to ascertiiii IS to Jie. 

! be closely connected , 

lu never hcl.cic in any Kt 

rietenrune. of c 

rnneipalfsct uot. vo«h;7 


paper before you and md it for . 



APPENDIX B. 


1051 


«pnrt— IS the true essence of the rules ol eTid"nc*, nnd I think that no one will denj either 
that th««c rules arc in tl emsoUes cminentU or that thej are by no means so obvious 
and self-eviilcnt thit the mere unisyistwl naturil sagacity of juilieiil officers of every grade 
cm be fru^tol to pnsp their iiil) nicaRin4 nnd to Apply them to the practical questions which 
an-e in the administration of justice, with no nasistonre front nna express h\i 1 do not 


ance I ought to add Ihst the cood which the\ are cilculafed to cfTcct can he obtained only 
hy creclinc them into Uws <nd iiiwrously rnforcins them Mlien thi* is done I feel 
confident that experience will be eontinualh addins to the proof of their aaliie 

“So far, 1 hare tried to prove the prupusition that the Fng!i«h rules of evidence are 
of real solid value, and that t!ii\ are not a mere collection of arbitrary subtleties which 


of this prop.i«ition, if indeeil it is disputed. I cm onls refer m pcnenl to the Enclish text 
1 -ooks on the subject Thea form a m-ass of confusion which no one can underst md until 

V .1 . .. - p 


h 

enec to theoretical pnneiplea which it has nerer been worth any I iwy er’s w bile to investigate 
“ The eonditioa of the law of evidence, as well as the condition of roauv other branches 
of the law of I'n.land, a fiords continujl illustratic/ns of the extraordinary intricacy and ffira 
<«lty which orises^from the combination of the aery greatest pnet cal 




c. 

tl 


“The word ‘evidence’ is also exccedingK ambiguous It may mean that which a 
witness 8118 in Court It may mean tho fact to which he testifies, regarded ns a ground^ 
work for {urther vwtevevice Kotwathstwwivn:* tVua, the yvhvwao ‘ bearaay aa nn evidence, 
being emphatic and easy to recollect, stuck in the ears and in the mind* of lawyers, and 
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linguage in such a peculiar manner as to cnll anaent deeds * iratten hearsay ’ To talk of 
hearing a document ta like talking oi seeing a soimd 

“ I now turn to the ambiguity of the word * ewdence* to which I have already referred 


simple and obvious distinction ha« thrown over the whole subject. I will content mpelf 


, 1 „ -..HI — - 1 . »>. i1 a Draft BUI oi iu» 

_ * “ to fis the sense 

Committe purpose 

in ^hich j ^riU content 

myself with a reference to the report It seemed to us that the remainiler of the subj 
would fall under the following general bends — 

|l) the relevancv of fact to the issues to be proved , 

(2) the proof of facts according to their nalore bv oral, dooumenUry, or roa ^ 

evidence , 

(3) the production of evidence m Court, . 

(4) the duties of the Court and the effect of mistaken admission or rejec 

evidence . 

The«e heads would we tbmV, be found to SnerU h^d 

oroer, all the subjects treated of by English ^t writers , ©ther^nd of each 

of the Law of Evidence I will say a few words on their relation to each o 

<• rn,„ „ - *T,fl -Rill rnmists in the distmclion drawn by it between the 


matter t 
proved 


o of murd-r , « 
nmutfed murder, 

ifffed him with » 

» !» P”' “'X 


aniy 
t b« 
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proved by the rKsertion of §ome witness thsthe besrdthcm said with hia own eir< English 
text writers throw together with these two chsscs of rules under the head of ‘ Heirsiy ’ 
They by down the general rule tkat hearsay is no evidence, meaning by it that certain 
dosses of facts called hearsiv are to be treated as irrelewiiit to the determination of parti 
cubr question*, and it is neceosarv to looL, thivugh a long list of exceptions to that rule m 
order to see whether, m a p.»rticuhr case, a statement may or mav not bo proved If yon 
find that it c.in bo proved, the question is, how can it be proa*ed T And you propose to 
prove it by a witness who says that B told him that he heard I say so Agim jou are 
told, ‘he-irsav is no evidence, but this time the exjircsston means not tint the fact is 
irrelevant, but that the testimony by which it is propo«etl to prove tho fact is improper 
One extreme mconvemenee of this is that the most important part of the Enih-ih Law of 
Evidence is thrown into the most mtneato and tnconvcnient of all possible forms, that of a 
very wide negative, of most uncertain meaninc, qualified by a long string of exceedingly 
intncate exceptions 


remember, as it is to read or remember any other mere ovorhs of reference ’ 


relevance 

“ ‘ She (Jtiry) sras known to bare been weary of her husband, and anxious to get nd 
of him.' 

“(By our draft, facts which show motive are relerant.) 

“ ‘ The difficulty and tUo means of disposing of him had been discussed in her presence 
and she ha'l herself suggested tu Sir Jamea Balfour to LiU him ’ 

“ (Facts which show preparation for a fact in issue are relevant ) 

“ ‘ She brought fum to the house where he was destroyed , she avas with him tuo hours 
before his death’ , 

“ (Facts so connected with the facts in issue as to form part of the same transiction are 
relevant 1 

" ‘ And afterwards threw every difficulty m the way of any examination into the cir- 
cumstances of hia en<L’ 

“ (Subsequent conduct influenced by noy fact in issue is relevant ) 

“ ‘ The Earl of Bothwell was publicly accused of the murder ’ 

“ (Facts necessary to be known m order to introduce relevant facts are relevant ) 

“ I fi T , 1 » 1. . j, ^ ij h m tn ho arrested , she uent 

en at last, unwill 
ra lie presented 
ell to the ground, 
i prevented from 

appearing ’ 

“ (Subsequent conduct influenced by any fact in t»aue is relevant ) 

“ 'A far neeiv hter, sho nurued Jk>Ui>mU, liousrh he had a wife already, and when 
her subjects rose in arms against her and took her prisoner, she refused to allow herself to 
be divorced from him.’ 

‘‘ (Subsequent conduct Motive ) 

“ A lirgo part of the endenee coD«isteq of rertiin letters which the Queen was said to 
have written. Mr Froude. in pnssa^s which I need not reid, alleges facts which co to 
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'ihow that she tned to prevent the production and to secure the destruction, of the^i 
fetters An illustration ns to sohsequent Conduct meets the case of a person who destroy 
or conccaN evidence 

“Finalh, Jfr Froyde observes *In her own correspondence, tbouph she denies the 
mme, there is nowliere the dear nng of innocence which makes its weight feJt ereo wlien 
the evidence is weak which supports the words ' 

‘ The letters would }e evidence under the section relating to admissions and Mr 
Froude’s remark is in nature of a criticism oh them by » prosecuting counsel 


‘ ] rom the rules which state what facts may be proved wc pass to those which pre 
scnle the manner m which n relevant factniust be proved Passing over technicil matters 
— suih ns the hw ret-iting to judicial notice questions rehting to public Hocuruents an 1 
the like — thC'e rules mav be said to be three m number, though, of course, numerous intro 
ductorv rules are required to adopt lor practice (sic ) Thej are these — 

1 If a fact is pro\ cd h\ oral evidence, it must be direct , that is to avi , lbmg« seen 
must be deposed to hj pom© one who sate he saw them with his own eje*, things heard bv 
horye one wlio smb ho hcaid them with his own ears 

2 Original documents must be piroduced or accounted for before any other evidence 
can be gisen of their contents 

‘ 3 hen a contract has been reduced to writing, it mutt not be varied by oral eM 

dence 


- ..V 1 J . I n tiie pill and report 

wrtance as kwin" 
{ these rulee refers 
md to the effect of 

the imircqier admission or rejection of evidence upon the proceedings m case of appesl 

i- '' itnesses are 
the Jodae 
lon' which 
!t m fndii 


nt and it 
to matte's 

idgM with 


ight to be repareJeeJ msimv m lae ij^.j sill jiivHie v>“>' S' Bptfer f6 

le prisoner, are at all suited to JndM if indeed they arc the result of anjth g 
Teles«ncs8 and apathj in England 


out what 18 redundant, or supplv what 
accordingly 


len^dh. but not I 
I have oulv to add th»t * 
) Calcutta and that I hep*^ 
tg upon tfie mensurv 


APPENDIX B 


1055 


ot the country 

La 

th . . 
sc ( 

TV , l M «. , 



^e Hon ble 5If Robinson said that after the eerr full esposit on ol the Bill before 
the Council which had been pven hj learned and Hon Me Jlenibers it was not i)os«ible 
that any useful remarks should be made h\ one whose biio'nledge of this intricate part of 
the science of the law was as limited as bis 

He merely endorsed all tliat the H< n We Mr Strachey i a 1 said of the probible benefit 
which would he conferred by the Bill on the admiiu<itratora of the la v 

But he would venture to slate here ir respect to a matter with which he ns iiure 

« - r V 1 , r. 


To his mind the B 11 before the Council promwed to provide very effectu llj for th s 
want and he thought it would he very heartily welcomed by man> of the working men in 
the country as likely to hecome a simple an I instructive as well as \erv useful m nuxi 
for their own instruction and gnid-ince an! for the a«iystance of tl eir subordinate 

The Hon ble Air Int,lis wished to sav briefly that he thought the Evidence Bill intro 
duced by the Hon ble Mr Stephen would be of tl e very greatest benefit to the countn 


1 rmciple it has been found necessary to put aside am of the technicil rules of Evidence 
ob'xerve I m the English Court' it was a step m the right direct on 

In the majority of the Mofu'BiI Courts there was nothing deserving the name of a 
Bir and if a Judge were to rely on tl e Counsel employed by the parties to bring out all the 
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le other side This 
by a reference to a 
slumes of decisions 


At the present time we had no l\w of Evidence for India 


Some Judges admitted all 
- * ’•e English 

■ treatises 

e want of 


Hia Ponour the Lieutenant Governor said that at this stage of the proeeedinjsandat 
this t me of day he would confine himself to testifying to the reality of the evils wh ch had 
beendesenbedhy the Hon ble Memberswho jireowed bun hewould content himselfby 


T1 e Hon ble Sir Step! en felt very ini cb cnitified at the terms m iih eh Hon ble 
bers had been pleased to speal of the merit cl this B 11 He could hardly suppose test a. 
Honour was eenous in the aug«es(ion.« he had |nade at the conclusion of h s speech 


The Gomel aljouined to Tbnrsdsj the fth April 1871 

WHITLpy STOKES 
Seey to tAe Govt "/ ° 

CaterTTA 

The 31«f 'Ifarch 1871 


-■x}r.r India oAiembMM 
et of Parhamtnt 
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His Excellence the ^ iceroe snd Governor Ceneral of Indi k r o M s i pre iding 


The Hon ble John ‘'trDche\ 

The Hon hte J Fitramoa Stephen Q c 
The Hon ble B H FlJis 
The Hon ble F R Ckickcrell 


The Hon ble J F D Ingl s 
The Hon hfe H Robinson csr 
The Hon We F S Chipmon 
The Hon ble R Stewart 


The Kan ble J P Bullen Smith 


SU\DR\ BILLS 

The Hon ble Sir Stephen «L«o moved that the Hon ble Slesw Chapman Stewart and 
Bullen Sm th be added to the Select Comm ttees on the folIjwin„ Bills — 


To define and amend the Law of Evidence 


xti- 


The next Bill to which he had to refer ^v<>a the Fvi lence BdL He need not say anything 
iDOie about It than that it wag under the coosideration of the Committee He however 


The Council adjourned to Friday the 15th December 1871 

H S CUNMNGHAM 

Calcutta Offs Secy to M« CovMtl of the Golt Gen! 

The SIk Decen ber 1871 for making f^zwa and Itegulahom 


SFCOND REPOPT OF THE SELECT COSDIITTEE. 

{The Gazette of Indio Ftbruarjl-tk 187’ Fart 1 p 94) 

The lollowing Report of a Select Committee together with the Bill as settled by them 
was presented to the Council of the Governor Ceneral of India for the purpose of making 
^^ws and Regulations on the 30th Janu ry 1872 — • 

W, LE 


67 
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Second Report of the Stleel ComirtiUee 

We, the undei-signed, tlie Arembers of the Select Committee of tlie Council of tlie Gov 
ernor General of India for tlie purpose of mikins Laws 
Petition from certain Barnster* and Regulations, to which the Indian Evidence Bill was 
and Advocates of Bombay, dated referred, have the honour to report that we have eon^id^red 

*'S^ro‘«c,IU 6.™,.,, .0 ">■=»■» 

Chief Commissioner of Coorg, J Iwve made some alterations m the amn^e 

No dated 4th ^October 1871. meat of the Bill 

‘"Fr^mce^Uin pleaders of the High “proof” and 

Court, Bombay, dated 4th October . ceitaintr and the sections rchtmg to inlerencti 

1871 to be drawn by the Court as being suitable rather for a 

Prom OfGciating Secretary to treatise than an Act 

.'’I 3 We baTComittcd the provisions relating to raifenal 

and enolorarea ® o *r 1871, evidence, and have given a new and simpler definition 

From Chief Secretary to Govern difference between primary and secondary evidence 

ment. Fort Sa^mt George, No 166, 4 Me have provided that the Act shall apply to nil 

dated 2Ut November 1871, and judicial proceedings, hut not to affidavits presented to finy 
*”^om”^ F J Fer sson Eeq officer, nor to proceedings in arbitrition 

Barrister, High Court, Calcutta, 5 As to the effect of an admission by one of seversl 
dated 8th December 1871, forward ~ "nsr «« /• ffpnnp wa havn omitted sec 

log nemorul from Barristers and 

Adroeates, High Court, Calcutta , 

From Secretary to Chief Com 
nnaaioner Central Provinces, 

Ko dated Clh December 

1871, and enelosues 
From OfSciating Secretary to 

Government of Bengal, No 6326J . (j bare re drawn Chanter VT, as to the exclusion 
dated 13th December 1871, and by documentary evidence, so ns to msks fb® 

wctions more distinct and complete, ^^e believe thit 

.ItU m 3,.. S?,, d..Jd i”b dS “I I™ “ abll'to 

ember 1871 from certam reaoementa which would not besuitsoieiof 

this country 

7 ExeepiioD Uitea to tbt BiU m eeveni Quarters on the yround ‘hat it did not 
sufficiently dispose of the matter «f presumptions We have reconsidered this subject 
with Attention, and have preinded for it as follows — 

Some presumptions have the effect of laying the buiden of proof on partieuhr pertoni 
in particular ca«es These we have dealt with m sections 103 to ill of the new BiU. 

A conclusive presumption is a direction by the Uw that the existence of one fact s^U 
in all cases, be inferred from proof of another This we have provided for in sections ll- 
and 113 

A\'e have substituted the tenn * conclusive proof ’ m these instances for that of ‘ 
sry inference,’ which was employed for the same purpose in the first draft of the Bui 

• - — v_ „ V -a ♦!.» Court ought to be 

1 m English law in a 

. to follow js to the 

-xccptions are made 

that the difference between a presumption of law end a presumption ot fact is hardly , 

— . / ^ _ *.vi. this country and hkelv to 

accordmgly. by section 11 4 
of fact with winch the O urt 


We have provided in the Chapter on the Bur • , 

Gazelle that a territory has been ceded to a Native S • 

cession at the date mentioned in the notification 

rest questions which, as we are informed, have arisen on mis Buujeui 

The subject of presumptions os to documents is a very special matter, and *1^'? 
as to belong to the subject of documentary evidence^ under which bead wf have place 

"'•P'"'’ - 

til# 

" , iia'I 

■ thsy 


8 The Chapter on Oaths has been omitted, as they form ine suujiti .. 

Bill now under discussion. 


, ■ rate 
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to which the per^jii nsUiO'’ it n subject 

10 \\e hire emenJed the wortliog ot section ICC as the Jiidjie s power to ask ques 
tion« The cection as oncmiHj driTrn bnglit h*vve been tsken to nuthonzo him to fonn I his 
judgment upon im-Jerant iniftcr saeh as loose rumoarf The intention of the section was 
to give him the fullest possible poirerolinq«uy£orthe«Iiscovcr^ of relevant mitter Scctioo 
1&4 as n w drawn mil es this clcir 

11 p hsT^ orriltt/^1 lh« Sli» ^ t ^ nt T -I T i. i — 


evidence «!isU be ground for a new tr a 1 or reversal of ft decision 

12. Subject to the»e nra*ndni»i»li we teconifn“nd thit the Tl 11 le pissed but we also 
recommend that th* imonlej B I* b' pul hshe I in th» Oa'etle and thet this report be not 
tsken nto eon«i]“ritm f ir 1 rnintli fr m the dite of its publicitiun 

j r ‘TrrpHFN 

1 sTI ACHE\ 

J F P INGIIS 
n POBINsON 
V <5 CIIAPMAV 
R STFtt ART 
J R nULLEN SMITH 
F R COCKERELL 

TAs J ( ii/iry IS"' 


iB^TP ICT of tf» Pr»-feUnjt f th* f' lu-il c/ the Gnmor Gen»rnf o/ tiutta aite Med for 
/Ac purpiK of miU <7 Ln, a and iVt’to it ttrtder the Proitsioat of t)e Act e>/ Parliamr/ii 
‘’4 (t I ic 'ap 07 

Tbe O uncil met at Oosemment House on Tuesday the 30th Januarv 187' 


pRtsr^T 


The Hon ble John Strichev Senior Member of the Ouncil of the Goremor General of In lia 
prend> 7 


His Honour the Lie itenant Governor of Bengal 


The lion Ue Sir Richard Temple K.C S i 
The Hon ble J Fitzjames Stephen q c 
Afaj Genl The Hon TI M Norman cr 
The Hon ble J F D In„l s 

The Hon ble 


I The Hon ble W Rubin'on c s i 
The Hon ble F S Chapman 
The Hon ble P Stewart 
n e Hon ble J P Biillen Smith 
R Cockerell 


INDIAN EVIDFNCF BILL 

Tl e Hon ble Mr Steplie 1 then piesented the second Repoit of ^the Jaelett ^mimttee 
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were certain aectiona o£ the Bill relating to the cro^ examination of witnesses by barristers 
” n considerably altered 

were dealt with la the 
recommended would Le 
nld he before the Com 
to the Council four or 


The Council adjourned to Tuesday the 13th February 1872 

H. S CUN'^I^GHA5t 

Calcotta Offg Stey to the Council of thtOovr -Gtril 

The Z^th January 1872 for making Laws and Regulat ons 


ABSIRAGI of Ike Proceedmgi of lit Council of the Chier lor General of Ind a atsemkledfor 
the purpose of mahng Laws and Beyutat one under the proits ons of the Act of Pari a enl 
24 d. 2o Vic cap 67 

The Council met at Goyemment House on Tuesday the 12th March 18 ’ 

PftESEVT 

His Excellency the Viceroy and Govemot Genera! of India a,T j resid ny 
His Honour the Lieutenant Governor of Bengal 
His Excellency the Commander m Chief o 0 B 0 0*1 
T 1. c - L 2he Son ble W Bobinson CST 

Q c The Hon ble F S Chapman 

The Hon ble B Stenart 

' n c B The Hon ble J T Bullen Sm th 

The Hon ble T K Cockerell 


INDIAN EVIDENCE BILL. 

T> ^ t finramittee on the 

He eaid My 
CoQDcil I ex 
dl which they 
1 not revert to 
• e I think will 

last addressed 

* • J , .iftails the Bill was puV 

was caff/uUy 
It was pub 
f the various 
the cons der 
which It was 
inv very con 
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"Upon this point I would spocully refer to the Talasble pipers alre^dy referred to 


that «uch other defvts as mav 'till be latent in it hive escaped the detection of at least two 
highlv competent and ha no means fiTounable critics who hare given the mitter careful 
c. nsidention. Upon some of thc«e cnticisms I will make a few remarks as I go on I 
refer to them now for the sake of showing the importance of the opinions which I am about 


Tie letter of the Alidraa Government Mas — 

It is loth adaaMble and joscible so to codify the la r of Evidence as to present with n the limlta 
cf a single enactment a treatue upon that law praeticallv salient for ordinary patpoees 

and It then adds 

Tbaft rdl] in us scheme sod g'neral arraopeinent appears to f imuh an adequate oathne of each 
but It i» ob^^erred that the B 11 in its pre ent sUitc is far from complet^ ’ 
ifr Norton expresses the wine opinion at greater length anl each of these authorities 
agrees in the statement that the Bijl is onlv a skeleton which mil have to be completed 
bv a grrater number of judicial dwsions 

Mr Norton criticises the B II section by section and in order to show how fully he 
has none a< he observes— 


nittelitt A inire seirehin" lest Further on 

.,^*^™cesj by which ihis B II has leco catheiiMui budtop »ppe*f»to»elob*rebeeahy/oUoTr 
ctwa^a.”** Tavors work on Endvnee and atbitmnly selecting ccrliin sections or portions of 

He then ent n cs tl e Bill in detail and <oncludes by aaaing — 


his jnper which contains 103 paragraphs and extends over 14 foJ o pages refers to all the 
defects and omissions which his careful studv of the subject has brought m his notice 
o^cr cnticums of detail trunv of which ftto no doubt just and have b“en adopted 
1 find that the only sins of omission with which he charges the Bill are the following — 

1 — Its provisions as to the effect of judgments are meagre 
- — It does not deal fully enough with the subject of presumptions 
He also sugi-ests slight additions to or enlarfcements upon four sections of very 
tubordimte importance svhich I will not tronhie the CouncJ by referring to 

The letter from the Madras Oovemment which describes the Bill as far from com* 
plete, specifies no omission whatever except in reference to the subject of presumptions 
more of w hich it affirms should be included in a Code aiming at completeness ’ 

Tl e charge of incompleteness then comes to this Uiat the Bill does not deal fully 
enough with the two subjects of judgments and presumptions 1 will refer to those points 
hereafter bur I bj]) first mth your Lordsh ps permission, say a few wonts on the positive 


about as much truth and truth of the 
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Norton's ow-n book on the subject will be foand any recognition of the dutinction betiwn 


the^nords ‘ fact ' and ‘ evidence ’ As to the notion that bits of Taylor hare been 


“As to the «peci5o ]ast<<nces of ioconpleteoess vhich eie»Vtg<d $g8irtt tloBdl t 
only are of any nrpottance and upon each of tbem I nill say a feu woid« 


'• Many Fngluh writers bare treated the subject m such u manner as to make it com 
prise the whole bedv of the lau Tlius for instance 5farfi« « Zou of Etfifevet tleab uilb 
^ i _ . Tt • kpok ern 

leaf ion 
action 
It » 

ie sub 

tinetli 

' nfhii 

s con 
! from 
orris 


“The second section of the Code of Civil Procedure enacts that — 


“The Code of Criminal rroceclbre enacts that a man shall not le tfitcJ suftn le 

. 1 — ♦ H ffinilty and intricac' ' 

ipnh to a rsneti oi 

■ I rucetlare 

• been decided on *hf 

. decisions ha-reWn 

e . and it u 

Jlr answer ti lie 

. ,„lt 

to the I-'W ‘1^ 

■ • " ?^,7f 

are for instmee coses in which insanity esCttfcs an net ujim i ui • ,5^!?'l^re''c'f » 

be a crime If a luon defends himself on the ground of inaani|\ 1 e must pire , ,, , tf /e 
just as he must prove the esialence of » judgnient bamn? bis antagenist a ri^ i 
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relic* on the rights being so bnrred , but it appears to nic tlutit would be as reasonable 
to treit the question of the effect of ia*snit\ on xe«pon«tb)lit% as a part of the Law of Em 
derce because in partieulsr ra«cs It may be tiece«san to gise evidence of insmitj as to 
treat the law a« to the effect of ft previous judgment on a tight to sue as pirt of the Law of 
Evidence hecau'e, m certain ci«c«, it maj l^neeeMiij to giie evidence of the existence 
of a previous judgment 

The only questions connected with judgments, which do appear to me to form part 
of the Law of Evidence projicrh so ealleil arc deilt with in sections 40 — 14 of the Bill 
The^^ sections provide for the cases m which the fact that a Court his decided ns to a given 
nistfer of fict relevant to the i« ue miv be proved for the purj ose of showmg thit thit fact 
exLts This no doubt, is ft branch of the Ij»w of Evidence nnil the provisions referred 
to di po«c of It fuUv 

ts to the subject of presumptions my answer to the critics of the Bill is piitly to the 
ssme effect, thnuch their critici«n(S were perhaps better founded I must admit that the 
Bill as introduced dealt lc«.s follv with the subject thin wus thought desirable on further 
considcntion and *onie additions to it haveftccordinMv been introduced though the generil 
principle on which the nivttcr was dealt with is maintAinetl The subject of presumptions 
15 one of some degree of generil interest It wis n favourite enterprise on the pirt of Con 
tinental Ivwvers to trv to frame systems is to the effect of presumptions w hich w ould spare 
Judges the trouble of judging of fiets for thein<elrcs bj the light of their own experience 
and common sen^e \ j resumption was nn artificivl rule as to the val le and import of i 
particuhr proved fact Thc'c presumptions were almost mffnitc in number and were ar 
nn"e«l in a variety of wavs There were rebiittstlc presumptions and presumptions which 
were irTtbuttablc Pra^umpt on’tjvns it J« jure, Preciumptionesjurti and Proisnmptionti 
faeU There were abo an iiihnite variety of rules for weighing evidence , so much m the 
way of presumption and so much endenre was full proof a iittlo less was half full and so 
on Senps of thi« theoiy have found their waj into Engii«?i law, where thej produce i 
verv incongruous and un/ortumte effect and pve nse (c» i good deil of needJc'-s intricaov 
Anot] cr u»e to which prc«iimptions I ive been put h tbit of engrafting uion the Law of 
Evidence many subject* which m no wav lelong to it Hr instance there is said to be 


will wbuh It is flccidentaDi irineefed to rjimmal liw to which it properly belongs 

I will not weirv the rouncil bv gong into all the details of the suljoct though I 
cnull with perfect e*«c if it would rot tube tco Icrg answci sj eeifirnllj t] e remarks of tJ e 
Msdri* Govrinment cn il i« nutter Thit Civeinmenl sivs — 

*«tions 10“*— 504 cenlsin tine ttvsiancr* «4 rrcswniMiou* seleelfd frem i chapter of the taw 
Cl Fvidrrire which in Tailors till* III sections II i* d Bci It to sec whv anv il euld hi inacrlcd when 
so few SI* chosen 

In general tenni tie in«'aerris this large parts of Mr Tnvlora chajter rtlate t( 
topes w hieh have nothing t< do with the Law of Eci lei cc Those which are of practicnl 
imj rtinre are all mciuded in the Bill as it standa (a fen were n > doubt omitted in the first 
draft and they fall under tl ese brads — Jsf — There ate a lew cases in which it is expedient 
to provide that one fact ahill be conclusive proof of another for various obviou* reasons 
the inference of legit maev frorr mama"e is a good instance 2n Ihi — There are several 


(1J4) has been added to this ihipler which deserves sjweiil notice its substance was 
I think implied m the originil draft of the Bill but it his been m*crted in order to put the 
matter bevond all posvibilitj of doubt It is in the foilowing words — 

lit The Court may presume tlie exj fence of any fact which it Hunks 1 kely to have happened 
regard being had to tl e common course of naiorsi events humaii con luct and put lie and pm ate luameta 
m their relation to the facta of the jiarticular case 


KlitatmfHW 

Tie ( ourt mav jmiime — 

(o) It at a man who is in poasca'iou of stolen goola soon alter the theft u either the thief or lias 
lived the goods knowing tlem to be stolen onlrsa le can account for hie possession 
d ) tl at an accomplice is unworthy of cred t nnlesa he is corrol'oratcd m matensi particoUra 
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(e) that a bill of /lehange, accepted or endoned. we* accepted or eodoRed for good coniideiatioi 
{d) that a tiling or state of things wbicli haa been shown to be w existence within a penod slortrr 
than that within w&ch inch things or states of thugs nsnally cease to exist, w still in existence, 

(e) that judicial and official acts hate been legnlarly Fcrformed ; 

(/) that the common course of busineaa has been followed u particnlar cases ; 

(g) that evidence which could be, and la no^ produced, would, if produced, be unfavourable to the 
person who withholds it j 

{h) that if a man refuses to answer a question which he h not compelled to answer hjlaw, the snrrer 
if given, would be unfavourable to him; 

(t) that when a document creating an obligation is m the hands of the obligor, the obligation Iss 
been discharged 

Put the Courts shall also have regard to suhh facta as the following, m cooaidenng whether such 
maxima do or do not apply to the particular raee before (hem — 

As to illustration (a)— A shop-keeper has in hia till a marked rupee soon after it was sto'en, sod 
cannot account for its possession ipccificallj, but u continually reccivmg rupees in the conrse 
of bia huainesB 


As to illustration (e^A, the drawer of a till of exchange, was a man of busioesa B fbr accepter, 
was a young aud ignorant person, complelel} ooder JV infiocnce, 

As to illustration (d) — It la piovcd that a nvef ran ir a certain course five years ago but it is known 
that there hive been fioods since tiat time wbicb might ebango Xs coune, 

Aa to illustration (e^A judicial act the regularity of which is in question, was perfemed under ex 
oeptionsi circumstances, 

As to illustration (/) —The question is, whether a letter wes received It is shewn to have been 
posted, but the usual course of the poet was interrupted by dislnrhsnces 
As to illustration (?)— A man refuses to produce a document wbieh would bear cn • *®*’‘'*'* 
auvall vrupoctwia ci whwh be tt awed, hut which ought alus miure the feeUnp and lepntatien 
of his family ■ 

Aa to illuatration (< >— A mao ref uaee to sntwer a question which he is not compelled by law 

but the answer tort mighteause loss tokun in matters unconnected viith the matierin reutien 

to which It IS asked i 

Aa to Illustration (i)— A bond u in i-ossesaion of th* obligor but the cireumsUncei of the ease are 
such tiiat be may have stotca it.” 

n m '»V,» «v vVi® hertin 


the role that nn accompLeeis unworthy of credit, unless 


A. I hare already oh.erred, 1 do »«t wnh to trouble the 
but I hope this explanation will show that tbia part of the Bill, at 
plete 


tecbuiv*""*' 
IS not locom* 



ArrENDix B 


100 !) 



■whatever cncht to be inve^ti^tetl 


“ I cow turn to » cntieisin m^de no the BjU by His Honour the Ljeutenont Governor 
of Bergol, who appears to l>e eumewhat tliwitufied with the manner m which the Bill deals 
with the question of relemncT, which, ns he nya, is ft question of degree ‘ 
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apprecwted by oegj 
ilo to assert of a fact 
nor IS Its occasion, 
pjimtion for it , tint 
cted with the matter 
connected with the 


d 


ou"h It relates 
H the einmmi* 
ubstance, tint 
matters irre 

levant to the case before the Court anthout written instructi ms . that if the Court con«i 
dered the question improper, it mij>ht require the production of the instructions , and thit 
the pinng of such lastructioas should be an act of defimaticn, subject, of course, to the 
various nilca about defamation laid dounin the Peiul Code To nsksuch questions without 
instructions svns to be n contempt of Court m the pcnin asl mg them, but whs not to he 
dcfnmition 


" This proposal caused a great deal of cnticism. and in pirticuUr produced roemoaiN 
from the Bars of the three Prc«i<lcncie3 ’ ’ .*it lo- — 

meats - 1 «i-ft 1111 1 it 

laosal, 
cultj 

place, ' 

ciplinc lare-Hsnd jicrbaps this was the 

most important nrgument of all— that, m this country , the administration of justice is cnmnl 

on under so roanv diflicuUies and is ao freqiientiv abused to jnirpo'es of the uoret kind 

tlwt it IS of the greatest importance tha 

inquirs These reasons satisfied the co 

sections proposed would be inexpedient, 

them which I think will m practice be 

follows — 


* Itfi. Vrhen a Witness H cni's examined beiusv in additioii lo the question hewmbrfofe itlentd 
to hr Siked any qceetions which tend 
(1) to test his veracity. 


U) to discoier who he is and what is hn poMwn inlde. or 

(1) to shake bis cndit bv lojuriDg Lis riancler although the aMwrr to euih questions Bill • 

directly or indirectU to criminate him or might expose or tend dircclU cr inditectiy to exp**® 
him to a penalty o- forfeiture 

14“ If anv such question relates to a matter relevant to tie suit or procerdiog the provisions of 
section 133 shall apply thereto. 

148 If any such question relates to a matter not relevant to the suit or 
as It affects the credit of the witness bv mjonng liu character the Court shall decide wbetnerw o 
witness shall be compellrd to answer it and mar if it thinLs fit warn the witness that be is 
to answer it. In exercising its discretion, the Court shall haie retard to the following eonsidfrau 


(!) Such questions arc proper if they are of aueb a nature that thi 
by Item would aenoosly mPeet the opinion of the Court ai 
on matter to which he testifies^ 


truth of Ibe imP'-Wlf" 

; to the credibilit) of tbe witness 


Inch questions arc improper if flicre is a great disproportion between *b* 
imputation made against the wilncssa chancier and the importance of his evio 

, fit. draw from tbe witaeM a lefuml to answer, tbe Inference ihsl 

140 bo inch qoestion as referred to in section 148 ought to be asked, unless tie p-iwon aslimg 

has reaeonsUe grounds for thinking that the fiupoutum which h eonvevs m well fonooeii. 
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Ittus ral 4)1 

(cl \ 1 ifTistct X. In icj I V nn r or «al : Oat an n i«rtiv t n a a il co t T1 ■» 

a rc* nnal !c ground lor » I ne the w tne^ rthether h u a daeo t 

(S) \ fJ »d ru nformcd 1 va per»on t»Co rl that ai* important » ln«» uadacot The inf rmant 
cm l« ng queetionod hr tl c pi ad r pTc* m( taetoay rraenna for hia alalement TJ a ? a reasonabla 
frmnd lor a king the w tne»a » i ether ) e a a Uco t 

( ) t In*^ cf »l om noil rpuhaterer is hno n ua keel at randan h tl r he a a d co t There 
are here ro reasonO le pro n U lor tl r qoe«t on. 

l<i) kw nets of »1 om not! n" ahaterrr u known 1* ngt|ae ( one«l as to h 3 mole of 1 fcand means 
J I inp r te« on *t feetorr an irerv Thi inaT he a rrasooatte gro nd for a-k ng h n f he is a 

1.^ If the ( oiirt L { opiniun that anv tneh (|nrsl on aat asked tri I out reasonahle gro nd t may 
if t Tis a ked I T anr liarru er p eider \ak 1 or attorney report the c re ms ances of the ca e to the 
High Conn or o 1 r a 1 o it to wl 1 luel 1«r» ter plead r lak ) or attorney s suhj ct in the c^cr 
e =e of h 19 prof e* ion 

1j 1 The roort ma forbid anv ((ttrst ona or iHfii r e ab h t regnnia aa indecent or acan UIous 
although fu h qurstions or eoiu ca mat lave aonip |4« ng on the <lu at on before the court, unless 
th J relate to |aeta in i^eu or to mat ers nrers-arr to l<e known in order to determine ahethcr or not 
the far n i.'auc es, Inl 

lo Tl e Court »l »U f r1 J anj <} e o «1 1 appears to t to e ended to ris to annoy 
c wb h, ilthoueb proper n i «lf appears to the tourt needle* ly oflena e in form 

The bject of tbc'e sect t t L t d in m the mo t 1 t ct manner tic duty of 


flunk that tie ect oi « n f r .» tier »u1 t nco is conceme 1 ape k for then elye an I 

that they n 11 be adn tto<l t la. m u d b% all hon unble adrocates nn I b tic publ c I 

cannot leare the wbject ir tl nut a fen re nstkaon tl e memomls n I ch the ect ons ori^uiall 
I roT«3*e<J hare cnllt I f rtl (roi tl e 1$ r i eanous p< rta of tl c countn As n ne of the 
bodies nquet n hire mn le am f irti er le arkson tl o B 11 a nco t ipared t the To el 
in ts an en le 1 fonn alt ui a ti i tl a o I auj j « tl at tl e allent uns made tho B U have 

ttn te 1 the n 1 n object on h eh tl % felt to it 1 need not t! e of re not e th se p rts ol 

the r n emon Is wh ch w ere d rccle I ats n t the eon eqoencea h cl thev apprenen led 

f^roin the sect on wl ch I are bee t len up Tlc\ oontam 1 o e\er other m tter nh cl 

I^ieel con pelled to n t e I need n t refer to nil ll c inemon 1 The one sent in bn tl e 
Csifutta B r 1 fla { r tl e n st part i n per tl ou»l t eontn ne I i sa es 1 eh T tl nk 
lu bt as u<n 1 are bee n tied Tl e n em n 1 of tl e Bombnv li rmtem e nt ns s n 1 

I** e« evrre aed n ore f 111 an UeMi ten pepntel and I ahnil ccorlni c nhne mj elt 

to not I sueh of tie n rks aoaj |>oir to n e t denerrenot e 

I|n T k e VC n l! e fiat I lace eneni ll at I hane ren I ntlene spape^ an I 

ntlwne rial m I tl t nn nl menn fh t I n I ndunlls \ a nttu te I m draw 
thsRllb h tit t fh Br nl el tie ItomKin memor I B k n so rmny orU 

tl t renr ik m de b n n en ber carun I a ppose me) ri Cum 1 appear to con 

ten plate tl e est n t n f t) e pn f e f a B rr ter t U r n In I fn support of th 
urp r Matenent the q fe n br n ojen to no other e n tract on the f Uon n 
0 d fro n the rej* rt f tl ‘«cl t f mn ttee — 

TleErgl h syr em oed r «h h tie T n h and the Far act logeth r and p a the r reepett e 

parts nidep.«tidcntl and fh p of tmal o gao ra on on »h h t re ta do a not as et e> st 

n this couD rv and w 11 ro fo a err long courre of t me be n rodu d 
1 ef le I made t! ren arks I I th s suggest let me si no L< rd I I and tl e 

foil I nhetl er a th i%e that I f II | eople » 1 for the ent n t on of tl e profe*. u f 

Bam ter nt La mini not | n tl e ft e of t absurd » I nn m self B rn ter f 
t 1 teen \ rs stan In an I a 0 -e » Coon cl of fo r enrs si nd n 1 bci e e tl t 
ffer sti Bn 
Iffe cn 11 f 
on th t I nn a 
h h 1 B r tei 
s onal pract e 
1 rofet. n ’ W 1 

1 e^ n n 1 )X) er to prc»er e tl e 1 on ur and d n ti f n v i mfess n and to prere it 
f-eod nnn e fron he nt 1 " red h r tl s reason I levscd »h t I reg nlel ns an appro 
pr teienel for a g eat n 1 er er 1 one th wh ch I have been n uch rapressed b 
mj nun bi<erv4i ons hncinl nl h h is 1 kelj to extend n Ind s as the Ub t of cnrf>s 
atonbeomesn re eneinl a I hen the n»l ts i« h cl aero eian n n™ sdrocato 

are expl c til lefnr 1 Tleremch I snll adm t na to son e extent nsppropnate 

■ t f r me el propos nj. t for merels rrrogn r ng the ex tenee of the ev 1 ng n t »h c 

t ' » I eefe I I n 1 ge ! th w si n" to ext n isl m o n prt fes on 
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“ The real meaning of the expreasiooa m the report (for which 1 am fully responsible) 
was, I think, so plain, that I cannot nodei^taiid how the memonalists can hare ascnbed 
to them a sense which I think they could never suggest to any fair mind- The report said ■— 
‘ The English system, under which the Bench and the Bar act together and play their tMpectire 
parts mdependently, and the professional ornntzatwn on which it rests, do not as yet exist m this country 
and will not for a very long course of time he mtrodneed * 

“ ‘ Yes,’ sav the memonalists, ' it does exist, to wit, in the Piesidenov towns ’ Thu is 
ns much as if the water works of Calcutta were referred to, to contredict a statement thit 
India IS wretchedly supplied with dnnking water I make a statement about an Empire 
-ns large as Europe without Rusaa, and am told that it is incorrect, because there are three 
English Courts, — ^ *1—- „ 1 — •„ -S Tr„„1 ,1, W.-ncl.TS. Ir. he. fnnnd 

•at towns which 
complained of 


the knowledge of which was confined to a knot 0 
legarda the Llofassil, I repeat the expressions coic 


Bar in England form suhstantiallv one body ' 

great pnie to which the Barnsters look forward w to become Judges. 

“ That 18 not the case m India, nor anything like it The great mass of Indian Judges 
• • • • »»-j .. lawyers have no chance 

I to do BO Even m the 
from that of England 


]jsh 

a whole aenea ot pw 



“ Pnssmff however, from the case of English Bamstere to the case 


lant to the matter m issue, bnt may lead to somethuig ‘‘i'*'' ‘ 
Judges with express authority to do this that eectioa IC) which has been so 
to, has been framed 

“I haie now referred to the mam points m the Bdl which 

as I fully explain the principles on which It was founded more than a i ear „ 

-to move that it may be taken mto consideration.'’ 

•The motion was put and agreed to 

The llon’ble 5Ir Stephen then moved the followuig amendments — 


much obj*cffd 


attacked. *n<* 
m, 1 h'l^* “"v 
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Th»t, Jn Motion 8, inslcsd of the voond pnngnph, the fol'owmg be Substituted — 


tbereto.” 

ThAt, in section 9, line 3, after the tronl “which,” insert the words “ support or ” 

Thst. m the esplanstinn to section 37, msteid of the words “the Pirliiment of the 
United Kingilom of fireit Bnt«m, of Engfind, of Sootlind. and of Ireland,” tho following 
he siih-tituted •— 

(1) The Ptdiammt of the United Kingdom of Crest Bntain and Irehnd , 

(2) The Parhsiaent of Great Britain , 

(3) The Parlumrnt of England . 

(1) TheF4rliaffientat5cotI>nd,and 

(3) The Parliament of Ireland " 

That the words “ or m any other case iq which the Court thinSa fit to dispenao with it ” 
he added to the proriso m ^tion 6/j, 

That the following new section be inserte 1 after sectioo 157 . — 


And that the numbers of tho lubeequcnt sections bo altered accordingly 
The motion wu put and agreed to 

Hu Honour the Lieutenant Goremor would ask the permission of Uis Lziellency the 
pRaident to more an amendment of which be had not giecn notice He would obserre 
that the Council had had rery short notice of tlua Bill being brought forward and passed 
to^y The amendment which His Honour intended to propoao was not of much import 
ance ' it was simply to lop off a dead branch of the Bill, namely, section loO 

mi TT *1 n • 1 . . . . . _v .V n Honour the Lieutenant- 

weight was attached 
amcDdment It was. 


His Excellency the President thought that this was a question of greit importance, 
and that notice should have been given of the intention to move the amendment 

His Honour the Lieutenant GoTcmor said that, as Ills Excellency the President was 
of opinion that the notice of the amendmeot should have been given, His Honour did not 
think that his amendment was of sufficient importance to delay the paaamg of the Bill 

The Hon'ble Sir Cockerell felt very much inclined to support His Honour the Lieutenant 


committee, hut had been overruled 

f«.t m favour 

' to the 

ider the 

The HonbleSIr Stephen said that, looking to the great pressure of business before the 
Council, he would much rather consent to the amendment being brought on at once than 
that there should be an adjournment 

His Honour the Lieutenant Governor would express a strong opinion that his amend 
ment avas not of sufficient importance to call for an adjournment 

deriDg tho niture 
propose, but he 
cih The Hon’ble 

•• mendment should 
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Ills Honour (lie Luuleiunt Go\ernor titen luned tLi' section J'O Jfs Jnl 
nlrCftdj Btnteft. m ngiml to the amendment neirlvnll (hit he hiU ti siv, nim*‘h tint (he 
«et(ion MUH rrill\ n dei<f Lranch, without Any e’ ' ' • 

would not be neressiry for him, therefore, to cle 
(lie fubjeet It seemed to him that thw section 
Ind been Mtruek out of the lliJt, nnd which was , 


'ly lucid m inner, 
ninielv, sci.tions 
ectirinH. itoun tu 
witne'*-''ei 111 irfit 
r cireutmtiiicfH, 


tuxy Advoeato wiju nuu iih iAcii-<c iibm mu 4.»u(i u. un h > w i> 
provision wae much more in tho nature of a section (o envble a teieher ti> i\p<irt a bnv 
to Ins parents or to ono who held a moml or IojmI control nrer him Tiir SKtum irii of 
no practical effect, hut to some extent dufl^rnl the Ihll, a* hemir a fietilioiu slndow ol a 
■reality which had pniwl Awny, And Hm Honour therefore jiurpwl to omit it 

The irim'bla Mr Cockerell entirely agreed with what hid fallen from Hia Honour Hie 
Licutenint Oovcniorj nnd, In his opinmn, if nny proTi^ion of tliw kind could property 
•find A place m a legal enactment, it should mtlier bo in a Hill relating to plKiders. such ns 
the Hill on that subject, wWh was otready before the Council It seemed tn him fMr 
• ' ' ' *«• * * f» t f«rt/iipiM(fiuomaion. 


« Ilf 
•ck 


‘he 

■ht 

lit. 


Major General the llon’blo II M' Norman thoucht, on Hie wh ile, tint the section »li oil 1 

lie retained , it might be the means of doing some pood and lie tlioiuht it coul I n *t u ’ ' 7 
harm. 


Tlio nmenilment wiia then put and iiepatireif 
The Ilon'bln Mr Stephen then mowl that the IWl 
-not trouble the Council with nnj further remarks 

111* Honour tho I-leiiteuanl Ooaemor snid he woul I 


a iimeiuled be px^'Oil lie » nil 
not hko to let thus motim p'** 

' lushfe m dealing with c 

coropelhd to f-aVe thw I'|l 
. ,.irl.r In .b,ch It ct;-" 

iml lhoroo»h roti'n'enti " 


nnti thorough sifting m a most thorough and syslcmatio manner 
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It vns in (lie liiniN of a itnii who vk M BO extremeU free /rom antiquited prejudice and 
antiquated nolioa', that he hoped the Bill had Ijeen made as good as a Bill of this kind could 
be expected to be made in the hands of anv mm ILs Honour had on a former uccasion 


and believed thu a law of endenee, freed from intricacies and tcchmcvhties, Lad this very 


evidence, which was not to bo found codifieil anvwhere as sabatintive law, or otherwise, 
in anv shape admit tin" of its being eaailv referred to bronr Judses and judicial officers of all 
irrades. His Honour could luvB wished that tho l^n’blc Jlember m charce of the Bill 


admmistratioa of justice m Indis 

The Conned had to thank ifr Stephen for a very great deal of admirable work , and 
5Ir Sttachey avas sure that ^ nim<* would long be tcmemberetl in India through this work 
in particular, which wa« now about to be completed 
The motion was put and agreed to 


The (Council adjourne 1 to Tue-<d»v the ItMh March 1872 

If S CUVVINGHAtr. 

Offg Secy lo the Council of the Goir Genl 
CsuiOTTA for mohny £aic« and Regulations 

Tkel2th March 1S72 


ABSTRACT of the Proceedings of tne Coaiuiil of the Goieraor Ceaerof of India, assembled for 
the purpose of making Laois and Begulaltons under the provisions of the del of Parhamenl, 
24 i 25 Fte , cap 67 

The Council met at Sirali on Thursday, the 15th \u"u^t, 1872 
Pbesevt 

The Hon ble Sir John Strachev. k c !,.i , presiding 
Ills Honour the Jjentenant Governor of the Puujab 
llio bscelleiicy (he Commander in Chief, oas,. G.CS.1 
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Tlie Hon’tle Sir Richard Temple, K c s,l. 
MaJ-Geol. The ilon’ble H. W. Norman, c 


pic, EC&I. I The Hon’ble Arthur Ilobhouie, q< 

Norman. CB. J The Hon’ble E. C. B.ijlej, csi. 

The Hon’Lle R. E. Egerton. 


EVIDENCE ACT AilENDMENT BILL. 


The opportunity had been taken to make correctiona of few other errors, being clenciU 
or typoirra^ieal, or mere stipe in drafttog, but he would not now enlarge upon them, as the 
Bill, he ho^d, would be pubushed with w full Statement of Objects and Heseuns, end woold, 
be trueted, be referred to a Select Committee. 

The Hon’ble Mr. Ilobhouse then applied to the President to suspend the Rules for the 
Cunduot of Business. 

The Preudent declared the rules euspended. 

The Hon’ble Mr, Ilobhouse then introduced the Bill, and moved that it be referred 
to Select Committee with instructions to report in a week. 

The motion was put and agreed to. 


The following Select Committee woe named : On the Bill to amend the Indwn Evi 
denco Act, 1872— The Hon’ble Sir John Strachey, the Hon'ble Messrs. Bayley and Egerton. 
and the Mover. 

The Council then adjourued tdl the 29tb August, IS72. 

WHITLEY STOKES. 

SuiLA, . Stentary to tht Coitrnment nf Indta- 

The 161A Avyust, 1872. 


ABSTBACT of the Proceedings of the Covneil of the <7otenior.f7«neraI o/ /nJw. 
the purpose of tnaiing Laws and Beguhltoju vnder the provisions of the Act oj tr 
24 rf- 25 Fic , cap. G7. 

The Council met at SimU on Thursday, the 29tU August, 1872. 

Pbesext; 

Ills Excellency the Viceroy and Govemor-GenerHl of India, 6 si.s.! , presiding 
His Honour the Lieutennnt-GoTernor of the Punjab. 

Hu Excellency the CoBiniander>m-Chief, o C.B., o.c.e i. 

*] he Hon’ble Sir Richard Temple. K.c.s L j The llon’We ^ 

Jtfij -Gen. The Hon. H. W. Normau, C.B | The Hon bio E C. Bayley. c- i- 

The Hon’ble R. E. Ecerton. 
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INDIW IMDINU \CT AMCXDMl- N'T HII L 
The Hoa bio Mr It jblmmo aUo prcsentnl the Repoit of th» ‘Select Cimnuttee oti the 
I ill to emend the In<li\n Fvuieneo Act 1872 lie s-nd thnt m consi Itrin^' the Bill the 
Committee had ptiicoo led «m tie j»rin'*tple thit under the tircuuistanec^ it no part 
of their duty to alter an\ p.irt of the Act on the score of principle, but onlv to effect such 
alter^tima "s tbea bcliev“ I the dntftsmtn woull haae made if hia attenti in hml been “ailed 
to them The prmennl rei'» n f ir pia-un,' the i tc'*ent Bill into liw before the l«t September 
was this — 

Act I of 1872 relies Ic 1 1 1 (>(i n pri »r Art \.\ of l8o2 nn 1 one of tho sections of that 
Act wis ns follows — 



tively 

“Now, that was n po«iti7c enactment in the clearest possible terms purporting to 
confer upon certain tribunals end officers pouer to Administer oaths PrimJ if 


tioned. It was, therefore, important to lesTO upon the Statute hook ns clear exfensieo 


of endeoce 


the form of it and the person who ndmmi«tered it muat bo duly qualiSed to do so The 
second bject « is important bccaos'’ it diminished the mischief which micht arise from 
• t «, I . *>.„ admuustrs 

' I • easy to say 

I . Certiinlv, 

< mule by the 

' have by eTprc’s legislation 
th the case ’ Besides thi'* 
he Rinng of false testimony 
of the Peml Code showed 
oath by duly authorized 

persons 


, LE 
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He also applied to Hk Excellency the IVestdect to suspend tbe Buies for the Conduct 
of Business. 

The President said that, in his opinion, Ur Hohhouse had shown sufficient cnuse for 
suspending the Rules in the present case His Excellency accordingly declared the Rules 
Suspended 

The Hon’blo Mr Hohhouse then moved that the report be tahen into consideration 
The motion was put and agreed to 

The Hon’ble Air Hobhouse then moved that the Bill be passed 

The motion was put and agreed to 

The Council then adjourned till the 5th September, 1872 

WHIILEY SIOKES. 

SiMtA, 9«r</ary to tht Goiernmtnl of Jndia 

The 20f7t Auguit, 1872 
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(See Section 13, p. 182, ante.) 

Judgment and Decree ol the Subordinate Judge of Benares referred to by the Pnvy 
Council m Bhlto Kvntearv Ktaha Ptrahai Muur, 24 1 A , 10 , s c , 1 C. \V. V , 265 (16D7) 

Xo. 164 

Judgment of Baboo Jlirtunjoy Muherji, Subordinate Judge of Benares, dated 10th 
December, 1SS7 

Suit No 30 or 1637 

Keaho Parahad . .. . Plainliff 


versua 

Sheodial Tewari af«a» Bacha Tewan and Raja Ajit Singh Dtftndanu 


Knar had a daughter named Sadah Kuar. who was mamed to 
of Raukishen Mxaser Bhairani Patehad died a bachelor 


Baijoath Misser, father 


Kesho Parahad. the plaintiS to this suit, claims to he the son of Bhondii Misser, who 
IS alleged to hare been a brother of Daijuatb Misser 

m. ._L 1 . , . .fh Ah 


A Wn-Aon T?-.n> TTnAi- 


The plamtifi claims to recorer possession of it on the death of the widow of Ramloshea 
as fus heir under the fCndu faw, setting aside a deed of safe executed by Sheodiaf Xewan 
in respect of fire rdlages forming part of the estate of Ramkuhen, in favour of the other 
defendant 

The following is the substance of the defence made by the defendants in their wntten 
statement • — 

The plamtifi is not the son of the brother of the father of lUmkishen 

Be cannot also be his heir, as Bamhishen was adopted by Bhawani Tewan as 
bis son. 

The suit is barred by linutation, as Sheodial Tewari has been in adverse possession of 
the estate for more than twelve yeara next preceding the date of this suit 

Rambij^n Muatr hoi bun in powession o/ the estate os a trustee unifer Ute ajrumenl 
of 1850, and the ptaintiff therefore can hare no njW to claim at os Ai» heir 


1. What, if any, relation the plaintiff boi« to Ramkishen Misser t 
2 Since when, and of which right, bare the defendants been in possession of the 
property in dispute, and tchat leaa the natare of CAeir poaaeasiont 
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3 ^^hen> if ever, had Mussamtcut Mitho Ku-ir been in possession of it, and nhat 
teas the nature of her possession * 

4 Of v>lial right had. Samhuhtn Vuaer been in possession f 

5 Did Dha^i'ani Parshad Tewan icroLe the Will he had made during his lifetime, 
and was it acted upon after his death * 

6 Does lumtation bar this suit 1 

7 Has the plaintiff & better nght to the propertj in dispute than the defendants ' 

8 ^\hat sort of decree, if any, ought to he granted to the plaintifi T 

JUDGMENT 


the property in dispute up to 12SS Fash (I879J as would appear from the record of rights 
wherein her name was all along ia jwlnirfor until the tune of the recent settlement, u ben 
her name was expunged 

Orf the 1st issue the Couit holds it prore«| bv the evidence of the plaintiff 
pAhoon lliascr, brother in law of Ramkishen, of tnandi Knar, his sister and of Thsturs 
Knar, hia stepmother, that he (the plaintiff) is the son of Dhondu Mj^er, brother of Baijnalii 
Jliaser, father of Damkishea illisser 


On the ini , ’ , ’ 

aeseton of the estc * 

Hh January 18S( 
litigation, 1870, 
jt was their own 
tiOB of the estate 
bf its deeision o 

January 1885 * 

iB possession of 

of Ilitho Enar uas expunged from the revenue records ^ 

On the 3rd i!«u« I find th«t Jlitho Kow k«d l>trn in W»eMion »l *“"■ 

of the estate as its propnetress till 1870, up to wluch time she was recorded its pot ^ 


e 4th beptcBiUi 
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right to the possession o! the estate under it and the fact that they got possession of it under 
the agreement constitutes almost conclusive evidence that it sras never acted upon 

On the 5th issue the Court linds for the reasons given in its decision on the 4th issue 
that the will of Bhawam PirsUad was revoked by him during hu lifetime and that granting 
for the aake of argument that it was not so revoked it was never a-'ted upon and that 
and Bacha Teirart hact 6«n tn j»opnelarj possession of i/» eiMi under the agree 
ment of 18o0 adiersely la the trusts xf any created by the will 

On the 7th issue the Court holds that the plamtiff as son of the u icle of Pamkishen 
IS entitled to the property in dispute in preference to the defendants th'«re being no evi 
dence fo show that he was adopted by Bhawani Parshad Tewon. 

On the Sth issue the Court holds that the p’sintiff as heir of Ri nki^lien Misser is 
entitled to the reliefs sought 

0BI>£R. 

The suit IS decreed with coats 

Dated 10th December 1SS7 (Sd ) MtRTFsjov Mukbbu 

Siib-irUnile J lije 
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A 

Abbreviations— 

meamng of 607, 671 

Absconding— 

accused evidence tsLen igatnat 930 
nxferencea to be drawn from lil. 14ta 
143 , 140 

auteinents made at the time of 152 a 


Aceeptop— 

of bilMf exchange estoppel 870, 880 

Access— 

eerual, alienee of 76o 

„ mcoopetence of parent to 

prove 767 

„ meaning of 765—763 

to document and presumption of 
knowledge 203 

AcCQSalOtt— 

of Boveret^m, judicul notice 463 471 
to office of public officer 46^ 472 

Accident— 

and injury to goods , onus 690 

evidence negativing 6C6 

facts shoving J37 

proof that act was or »a# not 
an 203—211 

raising presumption of negligence 795 

Accomplice- 

charge to jury concerning 920 621 

competence of 915—624 

confession of co accused 300 

corroboration of 922—924 

detective not 617 

informer not 617 

meaning of 616 

presumption as to 770 774 

previous statement of 936 

spy not 917 

imtrustwoftbiness of 916 

Account Boolcs — 

Seo “ Bools of ,4ecownt* 


Page 

Account Rendered— 

when regarded as allowed 150* 

Accounts— 

burden of proof C82 

partnership, presumption from 

632, 727, 744 816 
passed by court and estoppel 8io 

secondary evidence of 521 

Accused— 

croas-exommation b\ co accused 9S2 

examuation of 887 888 

presumption when no etidence 
cilJed by 786 

Ackaowledemeat— 

and fiffiit-ition 601 

by partner 244 215 

of debt 240 240n 244 601—603 

Mahomedan Utr 440n 798 

Acquiescence- 

admissions inferred from 149— 

of Agents t49n 

estoppel from 845 

Acquittal- 

barring Bubsequeut trial 396 

mode of proving previous D97 m 

Act- 

estoppel by 831 

Indian Evidence, aj plication of 103 

criticism of 79 — 96 

, , relation to 

English I^n 10 

Act ol Parllameat— ’ 

judicial notice of 46* 47l 

private presumption v6l 

televancs of statement in an 3S3 

Addlne to— 

terms ol document 608 627 

Additional- 

evidence on appesi 1 1 5 

Admfralty— 

udgment 397. <03 



1080 


nn>£x 


Admission— 

b; admmWmtor 
ndrocafe 
agent 
agreement 
assignee 
as« gnor 
bank inamper 
banlcnipt 
CO lefendnnt 

con luct 


230 231 
4B2 

220 22S 233—239 

480 
211 240 

246 
23o 
2 0 
232 

144 215 2 2 

481 


I Act 

Admlsaion-ron/d 

bs tenant m cotntnon 4> 

trustee 2Jl 

mltil 239 233 

Hsys»nr«lci 235 

wife 236 

zem ndar 34' 

eonswtinp of 1 pinij 2n 2‘’3 234 
defined 216 229 

dispensing s\ith iroof 233 461 4C6 
distingnis} ed from confession 275 2 

effect of 223 251 304-306 


CO parcener 

245 

general rules with regard (o 73 

215-2's 

CO tenant 

242 

in Achnoaledptnent of debt 

214 

CO ineel 

23“— 239 

oiTdvvit 

2"! 

debtor 

■’49- 2''1 

arbitration pi«ceedin'’s 

Kila 

d rector of Compan\ 

233 

civil eases 2 7- 

-"SI) 4‘0 

doul fthrtgta 

22" 

Court 

11) 

evee itor 

231 242 

deposition 

4S0 

guard an 

239 240 

matrimon a] eanses 

236a 

Ad ( fern 238 

239 243 250 

pleading 

C^ia 463 

horoscopes 

222 

inferred from conduct 

I40a 

intestate 

245 

facts 

30on 

ivalid instruments 

222 

silence 

1 >0 839 

Jagl irlir 

231 

invali 1 document operating 

205 

joint contractor 

2"9 249 

mrolvinp erroneous conclusions of 

tenant 

246 

Jaw 

303a. 

tortfeasor 

212 

judgment considered as 

222 

nest fnend 

244 

j ado before erhltmtor 

23]n 

nominal party 

229 243 

f r purpose ol trial 

i 9 

manager of bank 

236 

in j id cial proccedmgs 

810 

Hindu fnmilr 

23C 

rouUko 

30 

property 

235 

sleep 

OCJ 

minor 

220 

soliloquy 

224 

officer of Oomiwnj 

I2m 

on con Ilf on that cMbnce 

partner 229 

240 244 249 

of it IS fint to be given 

20 < 

p.irtv a lopting nnotl er 

246 

to legal ndviwr 

0 t s'i 


Interealed in matter 230 240 

244 

, to I rocewling 220—213 

]vitnihr 2l4n 

5»en«ons from wl om interest 
derive 1 209 244 246 

{leadings 482 

proaeoiitor 220 

referee 251 

respon lent 212 

rjot 242 

shopman 23 

solicitor 237 238 

stranger "50 — 2«»I 

bs soitor in repreaentatire 

character 228 231 

sorreyor 342 

, snrres n aps 222 


220 
SOI 
“*3 219 

224 

221—223 


police 
stranger 

> ith fraudulent purpose 

siilhout prejulce 

niatters provable by 

nature and form of . 

not eonci wive proof of 3 3’^^. 

I one where r pht required l^fore 
ol tamed by compulsion 
of contents of documeots 
evidence "Vc “ 

caecntion d spensing with } ^ 

221 f 

r«i d»rn.i« ” 
pnTily , 

IV tinstamped nr untegutemi 
Document 
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Paqs 

^dmission-^onti 
operating M estoppel 223 303 — 306 
oral as to rontents of docnmenta S24 
2j6 257 

patty not bound bj, m point of 
law 23S 

person by whom maj be made 218 2i5 
plea of guilty, evidence of •llOit 

prmcipal and surety 243 

Xroof of against persons making 
them 2o0 252—256 

relevant against whom 215 228 — 229 

representation operating as not 
estoppel 74 

oales m execution and for trrears of 

revenne 216 — 249 

<tac ps and registration 23ln 

shifting burden of proof 30C 

statements by pirty mterested in 
subject matter and from whom 
interest derived must be made 
durmg contmuanco of interest 249 — 2o0 
use of account book as 36 ■* — 363 

value of 3 o6 

weight to #0 given to 220—228 

when conclusive 481 

when may be proved by person 
making it 25^—296 

whole mnst be considered 2‘'4 — 226 

withdrawal of 223 

Admlalstratioa — 

effect of letters of 401 r 401 — i02 

Admioistrator— 

admission by 231 

by intestate against ‘*46 

estoppel against 831 

Admissibility — 

burden of proving fact to be proved 
to make evidence admissible 676 
question for the judge 126 127 934 — 336 
rule m favour of 126 — 129 

V hen to be doc ded 127 934 835 

Adoption— 

a !m ssion by jiarlj adopting 246 

inval d acted upon estoppel 6,»2 

inval dation of 329 339 

judgment deelsrmg validity of 399 400 

on IS "09—710 

op mon expretsed by con luct 445 446 

presumptions as to 489—490 

Adultery — 

action for damages 163—164 

admus on receivable to prove 2'’4 


FaoK 

Adultery-conW 

ante nupttil incontinence e v 1 
denceof 139 1 

decree of divorce how far con 
elusive 399«— lOOrt 

evidence of character 45S — 459 

, subsequent to latest 
date charged m petition 139 

X resumption 802 

Xroofof 116/1 

Adverse Possession — 

onus -23 748-749 766 874 87o 

Adverse Witness- 

meaning of 973 9*4 D74n 97o 

Advice- 

independent and purcLinashm 761 — 7b2 

Advocate- 

admission of fact or law by 479 480 

)ud eul Dotico of 468 473 

may be also witness 8S8 

Affairs of state— 

privileged 89.) 696 

Affect- 

meaning of vvonl 679 

Affidavits— 

admusioain 221 

evidence given on 930 

excepted from Indian Evidence 
Act 102 103 

filed and withdrawn UahUity to 
cross examination 943n 

of witness not rceivahle against 

party m subsequent proceedings ‘’o2 


AfflllatiOD— 

cases corroboration 9 ’5 

Affirmation- 
evidence on use of depos tion in 
former tnal 34o 34C 

omission to adminuter 

Affirmative 

harden on ■p&rtj stat ng 6*6 

ID subataace and form 67" 

legal not necessarily grai mat cvl 6-7 

Agreocy — 

bnrden of proof “44 "4> 

distinction between an I estoppel 83 6 837 
in contract, tort and crime sunilir 
facts admissible to prove “S'* 
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INDEX, 


PlQB. 

Agents 

admission by, in civil cases . . 220, 

228, 229, 232— 23B 
„ in criminal cases , , 236 

authority of . . . . 837 

cannot set up /uaterfit 8Sl 

contmuanco of relationship 744, 745 
„ against, m favour of 

principal . . 836, 837 

estoppel by, statement of 836, 837 

evidence to show person contracted 
as .. ..620 

misrepresentation and fraud of 636, 837 
notice to . . . . 203, 203n. 

of corporations . . . . 836 

plea of agency . onus 6C0, 691 

principal and, relationship onus 744, 
74S 

proof of . . 936 

report of i admissibility against 
principal . . 233 

Aggravation- - 

of damages 458 

Agreement- 

application of method of 20 

difficulty as to method of, where 
several causes prodacwg same 
elTect . 21 

illustration as to method of, and 
diSerenee .. 21 

method of, and difference 20 

weakness of method of. how cured 21 

where inconclusive . 22 

Agriculturist- 

opinion of • 429 

Alibi- 

defence of .. 136, I >8, 15Sn 

Alienation {llmdu Law) 
and acteltralwn oj tnttrul 704 — 706 

„ consent by reversioners 705, 706 

legal necessity . 700,707 

by father 711,712 

?uur(fi<i>i . . 706—709 

«e6a./ 708—710 

ioidoio 704—706 

Almaoao-* 


PaoE. 

Ambiguity— 

as to confining evidence to issue . 11 

„ excluding hearsay 12 

construction of instrument : good 
faith .. .. 757— 75S 

tSect of . , . . . . 13 

m document: surrounding circiim 
stances . . , , 590, 856 

latent .. 590, 654— 65>, 661— GCO 

of the word " evidence " 12 

of document , , ■ 589 

„ „ cleared by acts done 

under it . . SSO, 012» 

patent . . . . 590, 654— 6o9 

American Decisions— 

anthonty of , . . • • 


Ancient Document- 
alteration • 


calculation of period 30 j ears 
companson of 
construction of 
corroboration of • «- 


.. 580 

.37-438 
582. 591 
.. f8.’ 


no presumption of eieeutsnt's 
authority . • 

proof of possession 
relating to right and custom • 
rules as to . 

secondary evidence of 
value of 


Ancient poBBcssIoo— 

evidence of 


Animal— 


sets prcsunieil to bo in conformit) 


with nature 

evidence as to propensities of 
injury by proof of scienter 


138 


AppealB— 
additional evidence in . . 
civil and criminal 117— H8 
„ „ onus m 

dealing in, snth admissibiliti 
estoppel from instituting 
„ M varying ca« in 


. 1014 

J0I2-101’ 

686-682 

130 

823 

823 


objection in, to admUsicm ^ ^ 


reference to 473 Approver- 

Alteration- . evtdenee of 

ofdocument .. 579. 741. 741ii forfeiting ranlon 


887-^'^ 

687-888 
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Paqe 

Arbitration- 

admissions iiLsdo itL See “ 
tralor ” 

no presumption against pirty from 


refusal to submit to 250, S16 

Arbitrator- 

admission made before 231n 

. of, for purpose of setting 

aside airard 254 

without prejudice 253 

as witness SOI 

, duties of 103—104 

evidence given before 347 

not included m term “ Court ” IOj 

proceedings before, excepted from 

Indian Evidence Act 102 103 

regularity of proceedmes of, pro 
sumed * 607 

Army— 

\rticUs of TTar fur IC7, 471 

Art— 

matten reference to 460 474 

meaning of 427 

opmion on points of 424 428 

Articles of War— 

judicut notice of 467 471 

Artist— 

opinion of 42S 

Artlzaa — 

opmion of 428 

Assault- 

damages in action for 1C3 164 

Assessor— 

examination t f witness bs 939 

question bv 1007 

view by 109 1007 

witness 388 1007 

Assignee- 

admission of pHintiff a title 23ln 

of bankrupt declaration of 231 

suit against onus to j rove date of 
deposit of title deeds 2.*5 

Assignor — 

admission by 246 

Attachment- 

burden of proof 6S3 

Attendance— 

of witnesses 927 

exemption from 923—029 


Paoe, 

Attestation- 

admission dispensing with proof of 691 
and eonccrrence .. 836, So7 

„ estoppel 839, 818 837, 858 

M knowledge of contents of 
document 108, 803, 839, 643 857, 853 
formality of execution 523, 527 

meaning of 531 

of documents , 528 — 537 

onus . 739—741 

pr^nmption m case of ancient 
document 577—581 

presumption of, when document 
called for and not produced 576, 573 

proof of execution of document 224 

putdanashin's signature 531 

roles with regard to 531—537 

want of whether document ad 

missihle for any purpose 531 

who may attest 531 

Attesting Witness— 

repudiatmg will 730 

See * Ifiirtcja ’ 

Attornment— 

and estoppel 870 — 871, 874—875 


Attorney- 

admission by 237—239 

and professional communication 897, 893 
compromise of suit bj 482 

judicnl notice of 463, 473 

proof of admission made to 237 

Auction Purchaser— 

burden of proof 633 

I resumption in favour of 813 

Authority — 

continvunce of presumption 778—779 

to adopt 7S9 

Avoidance— 

of incumbrance onus 683 

Awargha — 

papers 3C6 

B 

Bad Character- 
previous 454 — 157 

Sco* CAaraefrr * 

Bad Faith— 

{set showing 19Sn, 203 

See Good Faith" 

onus of proving 697, 757 — ^758 
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PlOE 

Bailee- 


estoppel of 

879—882 

1 rcBUtnplion of negligence 

"05— 79C 

setting up title of another 

881—882 

suit of interpleader by 

831— 882 

Bailment- 


law ns to 

881—882 

Bank— 


admission manager of 

235 

custom of 

444 

officer of not compellable witness , fiSd 

Banker- 


books of 

363a 

opinion of 

429 

Bankers Books— 


certif ed copy of 

520 

Ti lienee Act 

5'’0 "OOn 

Bankrupt— 


admission by assignee of 

211 

deelnration of befire nnl 

after 

1 inkniptor 

251 

leaving dwelling en lence of 

intention 

152n 

Bankruptcy— 


enquiries in guarding against fraud 413>i. 

proof of knowledge i f 

198 

severs joint interest 

250 

Baptism- 


register of 

374 

Barrister— 


‘ Counsel ' 


“ Behari 


pipers 

36« 

Bellef- 


adm salon consist ng of 

223 

a» to identify 

I'^ln 

Benaml — 


|>nro1 evidence to prove 

639 

1 resumption 

810— sn 

tenant 

869—870 

transaction burden of j roof 

C84— 086 

estoppel from 

848—852 

fraud against crtslitors 852 

Bengal Land Registration Act- 

piitn in register made under 

3-3 

Bengal Tenancy Act— 


oprral on of 

713 

Best Evidence- 


rules as to 

12 


Bible-< 

etAtem«nt m fnmilr 

Bigamy— 

prevention for proof of inami''e 


PiOE 

33$ 


Bills of Exchange— 

acceptor of, estoppel 8“9— 

drawn in set B92 CO'" 

presumption of eonsitleraiion ""5 

See “ NeyofirtWe Inftnmenl 

Births— 

date and place of 337 

dirui" numage and legitimaev 7C3— 
entiTof in India , 36^a 

proof of 60" 

register of 3Cft— 3<*“ 3"4 

Bodily Feeling— 

complaint enlenee Ul" 

fact showing state of 191 lOfa 19 

198a ? 1 

Body— ^ 

admwion as to ex stcnce of atnfe 
, ( 25} 255 

fact showing state of 101 lOSa 


Bond— 
bnrden of proof 
execution of 
in possev on of ohligor 
stipulation for endoraement of pay 
ment on bnck of 


es6 

rso 

•SC 

85' 


Book — 

kept m ordinary cour»e of budneM 312 

320 3*5 339 


of broker 

low — statements In 3^ 

public ofDees 
reference presumption 
publ 0 or o/Ucial See ‘ rutlie 
JlKori' 


W)3 

3«C 

541 

r* 


Books of Account— 

admiasib lily of ^ 

admissions In — ^ 

commissions to examine 

cotroboratke eridenee only 3a9 3CO 

distinct enines In 

entree kept In course nf „ 


eri lence 

exceptioo to rule that party ctnaot 
make endence In his fsronr • 
hatM-t3nita loot 

inference from absence of entry 


1« 

15* 

3« 

3$l 
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Page 

Books of Account— contj 

j if(K»r 6 jIi, jamabanJt and 

other papers 3G3 — 3fit» 

meaning of “kept in the regular 

course of business ” 362 

numerous and bulky 507 

personal knowledge of facts stated 
in 363 

production of, m eridcncc 621 

proof of 36.1 

„ that regularly kept 363 

test of geaumeness of 359 ji 

n=ed to refresh mcraon 360 — 362 

„ as admissions 360 — 362 

under s 34, cL (3) 362 

weicht to be given t« 358a 

Books of Reference- 

resort by cojirt to -tuO 473—477 

Boundary— 

between tenure and zemiu 

dar a mot hod 6S7, 716 

burden of proof 6S6 

demarcation of by aurvey 331 

presumption 813 

proof of 380n 

road presumption of ownership 814 

Breach of Promise— 

evidence of character 4 >8 

necessity of conoboration 025, 936 

Bribery- 

evidence of conduct 144 

of witness 076—932 

British India- 

meaning of 102 

British Territories— 

See “ Temtones 

Broker- 

book of CUi 

Burden of Proof— 

admission may shift 305 

affected by capacitv 733 

„ „ presumptions 120n, 678, 720 

*3 to accounts 632 

, adoption 700 

, agency 6S3 

„ alienation by guardian . 706 

„ „ , Hindu father711— 712 

„ „ Hindu widow 704— 70o 

, „ „ manager . . 706 

„ „ ,, Sebait 70S— 700 


Burden of Proof— conW 
as to auction purchase . . 683 

„ asoidance of encumbrance CS3 
,, beuami transaction 684 — 685 

„ bonds . 6S6 

,, bojndancs 686 — G87 

,, Civil Procedure C87 

„ confession 262 — 266 

consideration GS9 — COO 

„ contract CDO — GDI 

„ conveyance 690 — 691 

„ criminal appeal 117, 601—692 

, custom 187, 188», 693— 69o 

„ date of deposit of title deeds 235 
. ilcath 330 742 

defamation 695 

deposition 346—319 

„ divorce 790 

„ easements 695 

, fict 670 

„ fraud 690 

, good nnd bad faith 767—763 
„ mhentanco 769—710 

„ insolvency 714 

„ insurance 714—715 

, inventions 716 

, UOtTvj 715—716 

„ had »cqvi*>tic>Q , 717 

„ landlord and tenant 717—720, <44 
„ legitimacy 721 

life end death 721 

„ Imntation 721—724 

„ malicioua prosecution 724 — 725 

„ mmonty 725 

„ misappropriation 725 

„ mortgage 725 — 726 

, notices 728—727 

, ownerehip 727, 746—757 

„ partition 701 

„ partnership 727—728, 744 

in ' passing off ” case . . 728 

as to payment 728 

„ pie emptiou 728 

, perpetual or permanent settle 

ment 812 — 815 

„ purdanashin, grant by 761 — 762 

„ rent free land 730 

„ self acquisition 703 

„ settlement . , 683 

„ statement under es 32, 33 .. 307 

„ stridiian . . 703 

„ tenancy 717—721, 746—757 

,, thskbust .. 6S3 

„ title . ..731 

tort . . . 7 
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Burden of Proof— conii, 

«s to use of deposition in former 

trial , . . . WG 

„ waiver .. .. .. 732 

wills .. 733—736 

generally .. .. 676— CM 

in appeal .. .. 68l — C32 

„ case of fact especially within 

knowledge . . 738—742 

„ criminal law* . . • > Cdl 

meaning of , . 676—070 

of fact in order to give evidence of 
other fact 68C»,f>35 

plea in confession and avoidance . . C81 

provisions as to . . • • 676 

recitals . . . . . . 729 

test .. .. -.677 

to show cause cotaca witlivn excep* 

tions of Penal Code . . . . 737 

Burial- 

register of . . • • 374 

Bye-lawa— 

judicial notice of .. •• *16) 

Bystanders— 

excUmatfonsof «. -.147 


Page. 


Oelibaoy— 

of member of fainUy . . . . 33" 

Census- 

records of, not admissible 387n— 3GS/I 
officer, public servant . . 367 

Certificate of Guardiansblp - 
not A public record .. .. 370 

no evidence of minority .. 370 


Certified Copy- 
difference betneen, and examined 
copy . . . . . . .*.52 

given by Registrar-General of 
Birtbs, l^eaths and Uarriages .. 374 

given under Registration Act . . 375 

cl deposition .. .. 356 

(.document of which such copy 
can be given in England .. 4M 
,, map . . . , . 376, 377 

„ inamage and other reguters . . 374 

. proceei^gs under Insolvent Act , 375 
,, public document .. Ml, 545, 346, 
547, 564 

,, public register .. •• (*4? 

„ presumption as to , . 555, 556 

secondary endeoeo by ,• 519 


O 

CauQot be found— 

statement by person who 312 — 313, 

344,350 

Capacity- 

want of, in contracting party 
evidenco of .. 098,031 

Capital- 

charge . . . . . . 693 

Caricature— 

A document . . . . 108 

recognition by epectaton of 344, 315 

Carrier— 

negbgence of . > ■ • 705 

of passengers . . . . 795 

„ goods , . . . 795, 790 

Caste— 

cQstom . . . . 169, 170 

Cause— 

fact the, of fact in issue or relevant 
facts . . . . . ■ 135 

Causation— 

cases 0! well known and regular - . 137 

evidence of .. .. 136 


Cession— 

of territory .. 473,669, 770 

Character — 

aa affecting damages .. 451,457 — 161 

had .. .. .. 

. io cases of breach of promise : 

defamation : adultery • • 456 

„ dvii proceedings . . 451—45, 

„ criminal proceedings 447, 452 — 4 j7 

„ mitigation and aggravation of 
damages . . 

meaning of t51, 450, 457, 459 

of prosecutor .. •• 

^prosecutrix .. •• 

„ vitnessea and parties • • 

presumption .. •• 

previous conviction ; evidence of* • 
•bowing intention .. •• 

when important .. •• 

„ relevant .. 

witness to . • • • 

Obarfo 

to jury io case of sccomphce ^ 
•ridence •• 920—— 

Charitable- , . 

b.,.,., .. .. 
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Charitable Foundation— 
consUtiiJion (knd government of -<13 
Charitable Society- 

documents of 375 

Chart- 

presumption ns to . 574 

relevancy of statement in 37G — 3S3 

Chattel- 

production of . 45"— 493 

Chemical Sxamlner- 

report of 41Sii 

Child— 

mtness 

Chlttab— 

nature of survey “ISS — 133 

of revenue survey, public reconl 370 

Circumstantial Evidence— 

admissibilitv oi 110,111 

and direct evidence distinguished 1!0 
conviction on llln 

disregard of by mofussil ]urie< 110,130 
dutnbuted into its elements 124 

in proof of fraud 201 

meaning of 13, 30, 110, 111 

value of 110,111 

Oivll- 

JuJgmenl and eruntnai Intil 410 

Civil Procedure- 

Code controls Act 125 

4 

Claims on Estates of deceased 
persons— 

corroboration 925 

Clerk— 

of professional adviser commum 

cations 809— 000 

Client- 

communications made by 808, 899 

Co accused- 

confession of 290 303 

cross examination by 952 

See Aeeomplice ” 

Co defendant 

admission by 232 

cross examination of . 232» 

.. „ by . . 952 

Coffin Plate- 

statement on . , 33® 


Paon 

Collateral Issue— 

u&ea judge bound to try 1 ’9 

Collector- 

register of, Lept for purposes of 
levcnue . . 373 

under Bengil Land Registration 
Act 373 

Collision— 

negligence . onus , 732 

Collusion- 

decree re opened on ground of 40J 

ju«lgm<“nt obt lined by 411,417—418 

iiietning of ,, 4j7 

Colonial Law- 

proof of 390 

Commerce- 


document used m statement in 312, 320 
Commission- 
documents atUched to, ohjecUoix 
to 132 

eiidencegiicn on ' 939 

„ taken on S47„ 

to nsreitain amount of diiunge 103 
tetamed More witness fully cross* 
examined 3 ,q 

Commissioner- 

evidence given before 347 

Common Course - 

of busmens, presumption “70, 780 

„ bumao conduct, presumption 770, 780 
„ natunl events, presumption 770 

Oommun J cat 1 on— 

professKmit gOS 

Company- 

sdnussion by agent of 234 — 230 

„ direttur of 235 

. ofiicer of 12on 

, servant of 235 

doctrine of estoppel opplicible to 
document served by post on JM 

certificate of shires or stock of 376 

liibibtyof 125 

niuiates of resolutions of 375 

register of members of 375 

report of inspectors of 37'5 

windmg up . 375 

Comparison — 

direction to write for purpose of 537—539 
of ancient documents , , 539 

signature. Writing or seal 517—510 
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Compellability— 
of witness 

Competency— 

and lunatic 
of court 
of 

understanding test of 
who are competent 
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C37 

440 


SSI R3t ‘‘27 


RSj 
390-^13 
333—83} B27 
885 
88g— 880 


Complaint- 

dismissal of, not acquittal 397 

diatin^uiahed from atateraent 147—148 

evidence of 141, 148 

Composition— 

of oftenca onus G92 

Compromise — 

attorney’s evidence of 2 >0 

by Smdu widow 70^—703 

decree made in pursu-tnee of 
evidence o! cuatom 40$n 

estoppel arismg out of 823 

sot Superseding decree 823—824 

of suit 4 82 

power of counsel and pleader to 482 


Compnlslon— 
admission obtained by 
Concealment— 
of evidence 

Conclusive Proof— 

admission not 
meaning of 
ol ressioi} o! temtory 
legitimacy 

Concurrent- 

findings 

Conditional Sale — 

mort,.sto by 

Conduct- 
admission inferred from 140n 215 216 » 
cUirietcr in proof of 450 

(ourxoof as to innocence 34 

does not include statement 139 140 
estoppel by 822 

evidence of 139 112—140 

, , as allectmg document 010, 

C.’O— 032 

evidence of in aid of interpretation 

of document 589 


223 


140 144 


300 
118 119 
799 
703—769 


711 101 


013—626 


PlOB 

Conduct— c Hid 

exildiniug . 4;,,g 

14,,, 44-, 

(pmion on reJ itJcmiJHp oxpnased 
V . 421 

presumptious from 6Q4 

shown^, intention of pirtus t i an 
, lostruiiient 141 

statement aflectin^ laulo in prt 
seneo 139, 143 

Conduit- 

grantor acting fls SG6 

Confession — 

admiasioa in reference t > crime 74 

conviction upon uncorrobomte 1 218 219 

coiToboratioR of retneted 264 

deception to obtain 237 

definition of 21b 217 

disCmction between sdmus on nnt 21t> 

evidence HD 

fabe 

4,eneral rule tbit accused affected 
only by his own confession 217, 218 

ground upon which received 20i) 

judicul and extra ludievil 217 

inducement advantage to bo 
p-itned or evil to bo 
avoided -70 

meaning of ' sufll 
cunt to gifo tbo 
accused grounds 271—272 

to confess must have 
reference to flu 
charge 

inferred from conduct of pnaoner 2IC'» 
i/rfffuLiijtrrecorded 

irrelevant 223, 200 272—273 

leadin„ to discovery inenniiig ^ 

of “discovered” 281—^- 

leading to discover} iieming of 

“ m ctwequcnco 1 f inform ‘ ^ 

tion 

lead ng t » discover! bow luueli of ^ 
infonnvtion nil} bo prove I 2s4 

made after removal of impression 

caused by inducement ^7—^’ 
in answer to caution 
, to pofico 

, when drunk 

. while m pohee custody 2«« * 

. whUo in pohce-custody 

information 
discovery 


274-277 
2>‘ 


leadm, 

j'9— Js7 
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Confeselon-Konri 

M Without warning 288 290 

not necessary that Sessions Judge 
should read to prisoner . 2(>3n 

not necessary that promise or threat 
shou’d be actually uttered bj 
person in authority 270 

obtained by undue influence 
meaning of “person in autho 
nt> ” . 26S— 269 

of CO accused 2''0— 303 

„ affecting himself and 

some “other” 205 — 296 
,, „ “as agamst such other 

person as well as 
against the person 
who makes such 
confession 303 

„ „ corroboration 300—303 

, , “may be taken into 

consideration ” 237 — 303 
„ „ ‘ made 207 

„ , meaning of term 

“ confession ’ 291— 29> 

, „ meanmg of term 

“ Court ’ 297 

„ „ “ proved " 297 

, „ “tried for the israe 

offence ' 293 — 291 

„ , “ tried jomtly ' 292—293 

onus of proving voluntary chimcter 

of 260—268 

overheard 221 289 

presumed to be voluntary 260 

presumption ss to record of 6o6 

principle upon which reception of 

depends 217 

promise or inducement to make 266 

record of pubhc document 612 

recorded by jUgistrate 262 

relevancy of, to be determined by 

Court 267 — 268 

Height to be given to 226—228 

whole must be considered 224 284 

lalueof 217 


Confession and Avoidance- 


Confidence— 

person m position of good faith 

767—763 

Confidential Oommtmlcatlon— 

with legal advise’ 89D, 900, 90^—906 
LT* 


Page. 


Confirmation- 

facts supporting inference 151 — 152 

of testimony similar facta admis 
Bible for , 138 


Oonftontation— ^ 

of witness 933 


Oonaent— 

Court bound to decide without 
reference to previous arrangement 

between parties . 133 

by reversioners, presumption 704 — "06 

to abide by testimony does not 
bind to hearsay 129n 

to evidence being taken as sufficient 129n 
to reception of evidence 129a, 353, 

481, 936, 1005—1006 1016 


Oons8nt<-X>ecreB— 
setting aside of 
Consideration- 
evidence to shew want of 
to vary kind of 
„ „ amount of 
failure of onus 
non receipt of onus 
onus of piovmg 
presumption of 
proof of 
recital of 


419 


COS, 634—635 

638— 639 

639— MO 
689—690 

687 688, 689 
688 , 689 
688 
729 
635, 729 


Oonaplraoy— 

and system 209 

declarations of conspirators 147, 155 — 168 
evidenco in proof of 451 

in tort or crime 125 

proof of 157 


things said or done by conspirator 
in reference to common design 

156—168 


Oonstrnctlon — 

of document 688, 6o6n. 

of document consistent with good 

fwth 707, 805 

„ foreign wnting opmion as to 669 — 670 
Indian Evidenco Act 99 — 101 

Indun Will 651 


Coostraotlve— 

coitdiiioitafpDSKjrion 74S 

dispo«SM»ton 751n 

notice 204 

Consul— 

ceiti&ate of . 

power-of-attomey executed before 571 


69 
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Oontlnuacce— 


of agency, — presumption 

744—745 

„ life, — presumption 

743—744 

„ partnership, — presamption 

744—745 

tenancy, — presumption 

744—746 

Continuity— 


fntnre, not presumed . . 

.. 776 

presumption 772, 775 — 7YG 

787—788 

Contract — 


boundary between breach of, 

and 

estoppel . . 

823—829 

breach of. damages 

163, 161 

burden of proof 

690, 691 

by agent . . 

.. 629 

constructive ; notice of contents 

.. 201 

document made proof of 

127, 12S 

evidence of terms of . • 

603—608 

estoppel resting on . . 

823, 821 

oral evidence to show time when 

document becomes . . 

.. 616 

rescission of 

.. 642 

want of capacity 

609. 634 

variance of 

COS— 663 

waiver of • • 

042 

Contradiction— 


Ip deposition in former trul 

349-3'Ai 

„ previons statement in wntiog 

.. 959 

exclusion of evidence to contradict 


967—971 

oi answers tendmg to shake credit 426n. 

„ stAtement made under ss. 32. 

33 


307, 311 

witness , . 9-16, 0G2. 0C3 

,, judgment ndmissiblo for 

.. 409 

„ terms of document 

608, 627 

Controversy- 


proof before 

JS7 

Conversation — 


bow much to be proved 

388. 389 

Conversion — 


from one religion to another 

.. *816 

Convert— 


Native Christian 

.. 691 

to bLvhoroedanism . . 

694 

Conveyance— 


burden of proof .. 

690-691 

m reality mortgage 

aia 

Conviction- 


bamng sobseiiuent ItUl 

. 390 

evidence of bad cbancter 

452. 461 

mode of proving previous 

.. 397*. 


PiOI. 


Con vl c ti on - ton id. 
obtained upon evidence of aceom- 
Pb« •• .. 915-91C 

preTious, of witness : evidence of 0C7 

proof of ..LSI 

proving guilty kno-wledgo .. 452 

upon statement of single m itne*# . . 924 

Co-owner— 

purebese by .. 835 

Co parcenei^ 

admission by 21> 

Copy— 

of Copy not Admissible . . 503 

kept in registration'OfBee . . 603 

use of. to refresh memory .. 991 

Co-respondent— 

admission of respondent . . 233 

Coroner— 

endenee given before • • •• 


Corporation— 

admission by surveyor of . . 23 > 

doctrine of estoppel applicable to 830 

CforpBO— 

finding of. not essential to convle- 
tioo . . .. »• “Me 


Corpus delicti— 
ciistcnco of. wrongly inferred 
meaning of .. 

proof of . . • • 

rule as to . • 

OorroPoration— 
afforded by books of account 
,, ,, decree . • 

previous statement •• •• 

evideoee given in 

in afiilutton caecs 

„ breach of promise cases 
,, claiins on estates of deceased 
persons •• 

maintenance cases •• 

„ prosecution for perjury 
of accomplice 
M ancient document • • 

„ confession of co*aceused 
.. of deposition 

„ Mpert .. ^ 

..statement loade under ss. 3-. 33.^^ 


J15 

US 


.. SGV 

170-177 
.. 0^ 
.. 19<' 

.. 925 

.. 92S 

923 
J’25a 
■' 623 

022-92». 9'6 

.. 

.. 357 

^^^431,<33 


„ iritness 


917 
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Co sharer— 
adetTSe poijMiwn 
Tta jodicala 

Go tenant — 
admission by 
Councils— 

proceedings of }ad cial notice 


Pxos 


7a0 

820 


467 471 


Counsel— 

admission by 239 

called as sntnesa privilege 893 

cannot disclose professional com 

mnmcat on 893 

compromise of suit by 483 

delamat on by 906 

d scretion of as to introduction 
of evidence 937 

for witness called on subpoena 911 — 912 
inatructions to and privilege 906 

notes of as to what ocean at trial 480 
prisoner leaving defence to 203n 

privilege 906 907 

proof of admissioa made to 257 

senior may take case oat of 
junior s hand 9(0 


Counterpart- 

document executed m 499 501 — 50^ 604 


Course of Busiuess— 

books kept in statement m 320—324 

entries m books of account kept in 

3 9— 36a 

evidence to contradict 311n 

kept in regular mean ng of 36’ 

meaning of ‘’1” 32*’— 323 

presumptian as to 807 

private and publ c 212 

proof of “’ll — 214 

particular instances 138 

statement made in 233 320 S*!! 

bee Statement made in the couree 
of buitnete 

Course of Dealing:— 

as explanatory of intention of 


document 145 b 

evidence of interpretat on of docu 

ment 539 — a90 

Course of Nature— 

judicial notice of 469 

Court— 

application of Indian Evidence Act 

to proceedings m 103 

does not include arbitrator 105 


Paos: 

Court— eonld 

judicial notice by, of matters 

appealing in its own proceedings 468 
meamng of lOo 

, ins 30 297 

officers judicial notice of 463 473 

seabof judicial notice 463 471— (72 

Court Martial- 

evidence in 102 lOo 


Oourt-of'Wards— 
adnussioa by 
manager employed by 
servant 


‘>40« 

public 

367n 


Credit— 

dfstinctioQ between competency 


and 426 

of experts 436n 430 

witness 963—976 

reestablishing 9S1— 983 

Crime- 

burden of proof 693 

no professional pnvilege m respect 
of 898 

Criminal appeal— 117— iis 

1014—1017 

Criminal Law— 

adm ssion by agent n 236—237 

burden of proof 693 


Criminal Trial- 

admissions dispensing with proof 
in 48’— 4b3 


bad unless conducted in manner 

presenbed by law Iju 

<lll^^acter in 4 lO 4o2 — 157 

civil judgment m 4jl 

effect of evidence in 114 — 116 

election in 13^ 

improper admission and reject on 
of evidence m lOl" 

King prosecutor m 356 

previous judgment barring 396 

proceeding between prosecutor and 


accused 345 

proof of marmge m 44o— 44S 

rules of evidence 113 jjg jjS 

waiver in J30 


Cross examination— 

as to previous statements m 

writing 0 j 9 

by accused pjC 

co-defendant and co accu*ed 946 Qo2 
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0ro8s<examlnatlon— eon (i 

defined .. .. 937 

deposition . . 31S— 557 

document shown to witness m, 
whether other party may see 940—917 
gmng notice of line of defence . 931 

hearsay m . . . . 494. 943—941 

incriminating question in 912 — 915 

inordinately lengthy , . 947 

insulting . . . , 9oO 

liability to, where affidavit filed 
and withdrawn . . , . 946 

must relate to relevant facts 945 — ^946 

need not be confined to facta testi- 
fied to, in examination 94S— 946 

none on questions put by Judge 

. ‘ 1000—1005 

right and opportunity of 345— 3S7 

upon questions put by the Court 937 — 938 
where witness exammed by mistake 946 
notice of line of defence . . 946 

of co-defendant . . . . 232n 

„ expert . . , , . 436 

,1 party’s own witness 970 — 975 

„ person called to produce docu- 
ment . . 952—953 

„ witness called by the Court 937—933 
„ witness to character . . 953 

partial and not complete 354—355 

postponement of ..945 

presumption of opportunity of 334—355 

proof of conversation . 389 

questions lawful in 902 — 970 

recall for farther . . . 931 

right and opportumty of 044 — 946 

nght of, though no question asked 
by party caUing witness . . 045 

e<j.leaaat« .. .. 937,943,953 

survival of right to, when oppo- 
nent's witness called 944—945 

upon new matter introduced in re 

examination . . 044—915 

want of qualification of expert 
shown by . . . . 428 

witness dying or falling til before . 945 

Crowd- 

expression of feeling or impressions 

of . ... 344 

Crown- 

estoppel against ■ ■ 838 

See '* ^orereiTii ” 

Cub tody— 

confession made while in iioliee 277—278 
proper: meaning of .. 662,532—581 


annexed to contract evidence 609, 

642-644 

caste , . . . 183 — 189 

declamtion aa to public . , 334 

essential to validity of 167—163 

existence of : relevant facts 163 — 191 

fanuly . . 169, 183, 189. 343a. 7SS 

judgment as to general or publio 405 — 406, 
judicial notice of . . 469. 472 

kinds of: pnvate, general, public 

169—170 

local .. .. .. 183 

manorial .. •• 13Sa, 3340. 

onus of disproving .. •• 163 

opinion on 165, 424, 440—443, 69 4 

presentment of customarv Courts 334« 
proof of •• 187—190, 645 

proof of, by entry in Wsjib ul arx 

167, 363-371, 839, 844 
requisites of .. 167—163 

statement giving opinion as to 

public • . 332—835 

„ in document relating to 
transaction under s. 13 

313, 342—344 
in document relating to 
trade .. .,311 

See '‘Document rtUUng to Dtgfit 
and Cuitom " 

Cy pTM application of bequest . . 653 


belonging to gang - previous com 


aracter as affecting 450, 45 < 161 

Wkty for, on faUoro to give 

, .. 51- 

STidenee • 

«l invesligaUon as to amount of JW 

■“”5”' iis-iei 

ftsnre of 

•»>! •SSn”""" „„ 

t.m,nt .xpojuig I-rty 


Date— 

and place of birth 
of ancient srritisg 
„ document 
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Death- 

entry of, in India 363ii 

joint contract severed by eSect of 

243 2o0 

no presumption as to time of 742 

of member of family 337 

inus 12071.721 

prtxif of 607, 712, 743 

register of 374 

registrar of publ e servant 387 

statement as to cause of, in dying 
declaration 303 309 311, 316—319 
statement by person wbo is dead 

312 345 

Deceit — 

onus 731 

Deception — 

confession obtained by 289 — 290 

Decisiona— 

Amencan, reeourae to 8 

English bindmgness of 8 

Declaration— 

accompanying act 301n 

estoppel by 839 — 867 

proof of intention 196 r 198 

Decree- 

admissibility of as public record 
when relevant 390—411 

admiuibilityof as a “ transaction ’ 
or instance under s 13 173—187 

certi6ed copv of 545 551 

consent setting aside 418 419 

evidence of contents 599 

corroboration 176 

dispossession 17C 

possession 176 

relation 776 

obtained by fraud setting aside of 41‘’n 
relating to matter of a public 

nature 187 

reading of in connection with 

judgment 405n 

Dedioatloo — 

register of 374 

Deduction— 

and Induction 19 

method of ^*3 

steps for complete method of 22 

Deed- 

admissions m, alwsys endenee 819 

estoppel 818—820 853 — 856 


Page 

statement as to relationship 
contamed in 312, 336 

statement in, as to transaction 
under 8 13 312 342—344 

Defamation— 
action for, in respect of jvords said 
m Court 923 

hy eoatuel, and prtctUje 906 

, witness and privilege « 029 

evidence of character 459 


Dekhan Agriculturists Relief 
Act— 


626 


221,479 
356 
356 
593 
699 600 


Delay- 

statement of person whose attend 
ance cannot be procured without, 

313,313 353 

presumption from 815—816 

Demeanour— 

of party 109 

of prisoner when charged with 
crime 144 

of witness 109 111, 117,940 

Deposition- 
admission in 
certified copy of 
corroboration of 
evidence of contents 
informal 
m former tnal 

See ‘ Deposdwiw »n former trials 
of deceaeed person 312— 3 j7 

of witness a public document 545, 673 
taken m absence of, and read over 

to prisoner 35 1 

Depositions in former trials— 

admissibility of 356 

admitted on grounds of delay and 
expense 3 >2 

contradiction 350 

corroboration 350 

criminal trial or inquiry is proceed 
ing between prosecutor and 
accused 356 

grounds of admissibility 345 346 347 
illegal questions 350 

informally recorded 349—350 

necessity of right and opportumty 
to cross-examme 354—355 

open to same objection at cird toec 

testimony 349—350 

oral evidence of 319 
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Depositiona in former trials 

— -contf 

partiAl cross-examination 355 

proceeding must have been betn-een 
same parties 353 

proof of incapacity to gire evidence 350 

proof that xntness is dead 350 

> . Tntness cannot be found 360 

question m issue must have been 
the same 355 

use of previous statement® 349—350 

witness kept out of the way Sol — 362 

Ceaachar — 

meaning of I 53 

opmion on 445—416 

DescriptloQ— 

imperfect 662—663 

part of applymg to one subject, 
part to another 665 

partly correct, partly meorrecl 663—651 

Desigma— 

register of 375 

Destructloa— 

ofendenee 140 

Detective— 

not aecompbce 016 917 

Dtaara- 

land adjudged to be 396 

Dharepatrak— 

etatement made in 371, 376 

Diary- 

police how much of accused may 

see 339 

, insertion in of statement 
^ made under s. 161 Cr Pr 

Code 061 990 

, used to refresh memory or 

contradict police 990 

Dlluvlon— 718 719 752 

Director— 

of Company admission bv 235 

Discovery- 

information leadmg to confession 

2"9— 2S7 

production of documents 900 

DlacratlOD, Jadlclal— 
meaning of • 6 


PlOE. 

Disease- 

of body or mmd rendering witness 


meompetent SS6 

Dishonesty- 

presumption against 29t 

proof of «04 

Disproved— 

meaning of 112 

Dispossession- 

decree evidence of 177 752 

Disposition- 

evidence of 4o7 460 

general 4o8 

meaning of 457 460 

Disposition of Property- 
evidence of terms of 591— COS 

vanance of COS— 653 

Divorce- 

end burden of proof "21 


competency of parties in 70", 768 

8S9-899 

decree of how conclusive 597—898 

509 403 

privilege as to common eat oni 
continues after 603 691 

proceeding proof of mamsge in 415 447 

, witness In 443 

use of decree in previous suit 403a. 

Documents— 

ecceas to raising ] resumption of 
knowledge 29"* 

admissihle m England or Ireland 563 

admissibility of extrinsic evidence 
to affect ^8.>— >91 

alteration of onus 741—742 

ambiguity of 689 — 590 

ancient construct on of 145 581 590 
attestation of 528 — .>37 

and kn»,wlelge of con 


tents • " 

conduct showing inter tion *f 
p.ttie .10 1)3 oie-M 

oonatruction of ^ 

containlnr statement s to relntion 

.b.p 3 '"“' 

course of deal ng showing Intention 

I in 3.0-^ 

dispositire snd non-dispot tire 
distinct subsequent oral -y 
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Documents— conii 
endorsement by Judge 99S 

evidence in nid, explanation and 
interpretation of £83 

evidence invalidating . 608, 731 

„ of ancient possession 343 

„ „ conduct as affectiflS 616 — 626 

„ modem possession 343 


„ „ terms of contracts 

grants and other dis 
positions of property 

691— 6(» 

„ shoiring relation ofi to 

existing facts 807, 618 

evidence to point operation of 613 

executed m counterpart 499, 501—502 
„ „ Several parts 499, 

601—602, 606 

execution of 627—528 

„ „ admission 224 

„ I. Implies knowledge of 

contents 202 

extrinsic evidence inadsusaible to 
supersede S8>, 693 

force of documenUry proof 691n 

foreign construction of 423 r 

forged, effect of production of 487 

found in possession of parti ert 
dence 160—161 

future operation of 640 

gennuieness m question oral 
admission S66— 267 

interpcetation, extrinsic evidence 942n. 
judicial and non judicial 498—499 

liability for failnie to produce 911 — 912 

lost, and presumptions 577— -579 

matter required by law to be 

reduced to form of 591 — 608 

meaning of lOS 

non production of inference 781 — 782 
„ , punishment 953 

not produced after notice 999—1000 
„ when called for pre 

sumption £76 

objection to production of 936, 937 

omi admission as to contents of 224 

256—257 

oral evidence of statements of con 
tents of 958 

patent ambiguity 6>4 635 

presumption as to 5^5—684 808 

•> >■ I, knowledge of 

contents of 803 
presumption m favour of honestv 

of 794 


Pajie 

Documents— ecnfi 

production of cross examination 953 

pcoductioa of> wbicb another 
person could refuse to produce 909 

production of, of witness not party 909 

production of procedure 027 

production of inspection trans 
lation of 995, 907 

professional adviser stating con 

tents of 893 


proof of 76, 484, 465 489, 490—503 
„ ,, by secondarv evidence 605 — 626 


,, „ formalities . 691 

,, ,, mark on 453 

Bignatute and hand 
writing 437—438 

„ separate oral agreement 

600, 033—645 

public 641—553 

„ and private 498 644 

recitab m 720 

record 498 

relatmg to right and custom, 
admwsihibty of 342—344 

search for 616—519 


shown to witoess on cross examina 
tion whether party entitled to 
see ‘ 947 


shown to witness taspeetmn of 962 
statement in relation to transaction 

mentioned in s 13 313,342 

thirty years old 677 — 601 

nsed in commerce 312, 320 

used in judicial proceeding may be 

used as admission 252 

vananee of, who may give evidfnce 671 


Documentary Evidence— 


excluding oral evidence TtSS — 501 

generptiv 406—499 

meaning of 108 406 

procedure with regard to admission 

of 127n, 128 

proof of facts by 464 

value of 406—490 


Domicile- 

presumption 777 — 778 

proof of intentions 197 

Donatio mortis cauea- 
presumption 790 

Drunkennesa- 

confession made during 200 

considered in estimatmg intention 201 

opinion admissible to prove 423 
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Dumb— 

.. .. .. 8S9 

Duross— 

plcaofionm .. .. coO 

( 

Dying Declaration- 

Admissibility to be decldefl by 

Judge .. .. ..318 

burden of proof . . . . 318 

competency of declarant . . 317 

confirmation of declarant . . 317 

deposition used as . . . . 348 

dificrence between law of England 

and British India .. 308,310 

expectation of death unneoesaarj* 3l2, 316 
form of rtatement ,, 317—318 

ground of admissibility . . 3)18 

impeachment of tfecfamnt . • 317 

made to police^fficer . . 31® 

prerlous statement of dceea«ed .. 3l7fl 
proof of death . . . . 310 

record and proof of .. .. 316 

restricted to res fPMia .. 317«. 

aubjeit.mstter of . .. 317 

use of. ns deposition .. .. 3|6 

rnlueof .. .. 3ft8,31«. 317 


PiOE 

English DecisioDB— 
no reference to, made in the Indian 
Eridenco Act , . . . “C 

not binding authorities but vnlu. 
able guides .. 8 

English Law of Evidence- 

fundamental rules of .. .. It 

how formed .. .. 10 

merits of .. .. .. 13 

reKtion of tbs Indian Evidence 
Aetto ,, .. 10 

Bnhanoement— 
of rent .. .. 718—719 

Enquiry- 

answer to, by patients .. in'! 

cnminal, a proceeding betueen 
prosecutor and accused .. 31^ 

when answer to, ndmiMible .. 49ia 

Entry— 

in books of account Bee 
of Auovnt." 

In public record . , SCO— 370 

Equlvocatlon- 

m document .. COI— COS 


‘ Erroneous— 

^ Judgment and ffeeJuJii'dto .. 4I3 

Easement — Escrow- 

onus .. .. .. 690 deed operating as .. .. W® 


Effect— 

fset which is the, of fact in issue 
or relevant facts •• IT» 

production and, of evidence 674, 675 

Ejectment— 

evidence in suit for 710—720, 747,' 


867—870 

Ekramama— 

constnielion of .. •. 083 

Election— 

If? cnminal trials •• 135 

Elements of Law— 

teclinicil and general •• 10 

Eocroachment — 

presumption .. »• 611 

Xoeumbranee— 

avoidance of 1 onus .. •• 683 

Endowment- 

presumption ss to .. 796— 7p| 


Estoppel- 

accounts passed by Court , and 61' 

oction cannot be founded on, as a 

defence •• 828—829 

ndmusion may operate as 3(tt— 3')6 

against administrator or executor 836 
„ Clt/wn .. " 

„ inconsistent positions 825, 82'' 

„ pJending want of Juruflie. 
t»n .. .. 

arising from C»aawi transactions . . 
binds parties, pririci and not 
stranger. .. •• 

by acceptance of rent .. •• 

act of rarliarnenl or Icgulstnre 

831.877 


„ acqnleswnce 
„ agreement 
„ attestation 
„ conduct 
.. deed . . 

„ entry . • 

,, Judgment 


,, 813 

M9-87it 
839, 858 
819 . 819 . 82 ^^'* 
818— 8». 857-858 
.. 82’’ 
372.393 
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Estoppel— 

fcv lodjmfnt. stranger 410 

^ liTerv ot seism 8'0 

,, mi3rrpre«entMion &-7 ''-b 8”l— 

„ aeph'^nce S4i— 

„ re%icn of a$TQts st^teroeata S36— S37 

„ record 81& 

, Iep^e3eat^tloa ^3^ 

„ partitioQ S'^■^ 

,, ple\diiig 479a SU 

„ wMeer of notice 831 — 83i 

compromise S23 S'® 

•• declintion actoromusion ’ 839— So9 
definition of 8^ 

denul of representation ^t>S — S-i7 

distinguished from breach of coo 

met •''S 

distingnished from presamption 78 81*“ 
distinction betreen end ns 

judtnts 818 

doctnne of anil not be extended 30i 
essential that the other partr ha* 
been induced to do or forbear ^ 8(>4 

form of misrepreaentation imma 
terul 8or 

fouDdAtun of doctrue in changed 
iitaation ^ H 

from appealing 828 

, Mwrting nchta araiecr SSQ 

, Tr^mg ease in appeal S 3 

generally 817—867 

meaning of 817 82s 

motm or state of knowledge un 

material 83o 

negotiable instruments ^2Iii. 

none from Icnorance of law S."* 

none where truth of matter ap- 
pears 8?7 8t>l 

none aga nst person not pirtr to 
making of public record 37^ 

of acceptor of bill 879 — 885 

, bailee and licensee 879 

, mmor 833 

, partner 837 

, tenant '=6"— 878 

, tenant and licensee 821a 8C7, S$2 

,, trustee 837 

principle on which rule depends SJM 

purchaser at sale in execution 347—348 
recitals 856 

repTe<rntation and action must be 

connected as ennse and effect Ms) 

representation must be » material 

statement of fact 881—862 

nsjujtcola 813 


Paot 

Estoppel— cemU 

scope of the rnle sSO— 831 

statement or eundnet should be 
intentional • 

title br 8o^ , 

when motual 8Ci 

where uiealid aloption has been 
acted up n 852 

will as 85 ’ 

Evasive or false responsion — 

presumption from 144 14S — 14n 

Event — 

mean nc of 10 

Events— 

ciuti n HI inference a« to cause an 1 

effect of 3'' 

connection of how tmceil 3 

rule as to eau<e and effect of S'* 

traceable infl icnre of eau*ea an I 
effects as t 3 

Evidence- 

a branch cd adjcctire law I 

add tmna] in appeal 117 1014 

admissibilite of should be dceided 
at once 

admissibdite of Judge to decide SaS— *^44 
afiBnnatiTe better than negatiee 4 

ambcnitras to canfining to issue 11 
exrludina hearvae 12 
of word IP 

approrer 

astoopinho exrluii nof 74 ~5 

cases where sccondirv, of eontent* 
of document admissible 7» 

circumstantial 10 St 110 111 

confeasion be eo-aecn«ed not 39"— 3*''* 
custom 187—191 389—373 733 "o2 
destrueti n sulx nvatioa of 111 140n 
direct 50 

d'cumentarv It 

effect of Improper ndmuasion or 

rejection of in Indu 39 

English avstem of judicial progress 
of > 

ena neoua omisSK n to object to 
daes not make It admissible 3^5— _ 
exception to rule that partr cannot 

make forhimvlf 315 

exclusion of as to unconnected 

transsetion 74 

failure to gice lub3 It to damages 

513-513 513s 
peen in Court without junsd cUon 317 
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®vldencQ— cCTjti, 

given in former judicial proceeding 

(h (If. . , 345—357 

bco IJe^ojiiiowm/ormcf Jnor." 

hearsay or mediate .. ino- 

historj* of tbo law of . ’* « 

1«.» o(, rouu«'.o E,„;'| 

tlieones 

imnivs..- . . •• *3 


improper admission and reject!^ 

1 •'* . 875, 1008— 1017 


Bvldence-eo„ii. 
theories ns to weight of 
trade*tisage 

»veigbt of . . ^ _ . ■ 

what the law of, determines 
wiihhefd, presumption 
witnesses conspiring to give falae ’ 
WTitings when eiclusire 


• . ..... o'o. 1008— ion 

in judicial mquines .. 

I. ecientifiq inquiries . . «. 

.. Palmer’s caso .. “ 

.. rebuttal , „■»« « 

judicial, English avateni * 

market-Talue ‘ -.v, 

material .. 

meaning of •» 2. 

mstramentof ,o«, _ 

nature of expert .. . * 

ofcliaraeteronlyamake.weight .. 75 

„ matters in writing . . .. 953 

order of iatroduotioa ol 
order of production . , 533^ 933 

original or Immediate lOOa. 

f'"”"' •• •• 3«.10!h, 

•• •• ..no 

prcTlous, how to he proved .. 75 

ptvaumption as to giving and 
reconiing .. ..811 

presumptive 

pnmary .. '* jjj 

production and effect of 77, 78, G74— 675 
proof of fact by oral . , ■yg 

proof th.1t given in judicial pro- 
cceding . . , . . . 347 

•• •• 100,110 
recitals . . . . 003, 720—730 

reception of, depending upon pre- 
liminary question of fact .. 129 

record of : presumption 556-^1 

remand , , , , JOH 

•• .. 118,1012' 

rule as to best .. 

secondary ,. JH 

eelf-regarding . . 253 

eelf.servmg . , _ _ ^-3 ] 

spoliation : fabrication s suppres- 
sion of . . , , ^ 331 

subornation of . . . . 140 

sufficiency of , . 4 

taken on commission de 6ene esse I 

or on affidavit . . . . 930 

tenancy . . . , gjj . 


vafne of, cannot affect ndmissi- 
hdity .. 12 

volunteering . . . . 9t 

-2 Bvldonce Act— 

defines, amends and consolidates I 
g commencement of . . . . lOi 

construction of , . 07—10] 

9 extent of .. .. 102,103 

2 headings of sectiona in . . OS 

I illustrations to . . . . OS, 99 

I interpretation clauses of 98. 105 

j mnrgtosl notes of .. .. 90 

I matter not proviileil for b.v .. 9 

j preamble of .. .. 07 

f relation of, to Eogbsh Law . . 10 

; repent of enactments by 104 

title of .. .. ..97 

BxamlnatlOQ- 

of Witness t Judge's discretion .. 037 

witnesses considered generally . > 

• 671,075,027—938 

oral . . . . . . 929 

order of .. .. 372,938 

party cannot repudiate answer 
given to illegal questions put 
hy him .. 349 — .330 

purdanashin .. 929, 929n. 

Bzaminatlon it ttnt ess«— 
evidence given on . . . . 930 

BxamiDatlon-io chief- 
leading questions in . . . . 912 

objectof .. •• 911 

of expert .. .. 424,432 

rules as to . > . . 937, 010—913 

what w . . . . . • 937 

what facts nwy he proved on 940, 913 
witness hostile . . • • 944 

Examined Oopy- 

^ffecence hetweeu, and certified 
copy . . , . . • 652ft. 

of document . . 313> 513ft. 

proof by , . . . • • 3®^ 

Exceptions— 

in Penal Code : onus . • • 737 

meaning of .. .. 6S1 
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Exclamation— 

evidence of guilt; intention lOSn 

of by fitanders 147 

mob 1S4 S44— 345 


Execution of Document- 

denial oi, by attesting witness 629 

evidence to show want of due 609 634 

implies knowledge of contents of 
document 20- 

presuraptions 808 

as to, when docu 
iiient called for and not produced 576 

presumption in case of ancient 

docnment 680 

proof of where attestation required 

526— 5 '8 

registration not proof of 47"* 


Execution sale— 

and ifes judicata 3d> 

dispossession u> 689 

onus 688 

purchaser at not representative of 
judgment debtor S64— S6^ 

Executor- 

acknowledgment barring limitation i41 
admission by 231 236n,242 

estoppel against 830, 837 

of joint contractor admission bj 

240 341 

of wiU of Hindu , ’36n 401,402 

witness 888 


Exemplifleation— 

of document 4** ''44 


Expense- 

Statement of person whose stten 1 
mce cannot be procured without 
51’ 34 


Experiment- 

performed by expert 4./6 

Expert— 

comparison of writing by o}7 o38 

competency of 426 427 

credit of 430 

cross examination of 436 

definition of 4^o 

dutmeUon between competence 

and credit of 4*6 1 

evidence as to laws of nature TtiTa 

, , matters of trade 4 *8 — 4^ 

„ of, to be received with 


Pads 

Expert— contd 

examination of 431, 432 

facts beanng upon opinions of 424 • 

grounds of admissibility of opinion 
of , 425 

grounds of opinion of 416,448 

may refer to text books 421 

nature of evidence of 74 

not called as witness opmlon of 436 
on handwritmg 4 *9 — 431 

opinion of 4‘’4— 436 490 494 

opinion of open to corroboration or 

rebuttal 421 

opmion of one on another 426n 

reffeehing memory 436 987, 993 

scope of opimon of 432 436 

Explanatory— 

testunony subjects of 4*7 

evidence of 146. 146>i 

Expressions of feelings orim* 
preasions— 

adoussibUity of 313 344 346 


by individual 344 346 

T 

Fabrication— 

of evidence 72 

Pact- 

admitted need not be proved 4*9 — 453 
apparently relevant 72 

beanng on question whether act 
accidental or intentional 203 

cases where impossible to draw line 
between relevant and irrelevant 15 
collaterol I26a 

constituting state of things under 
which relevant fact or fact ui 
issue happened 135 

definition of in Evidence Act 18 

establish ng identity 151 

evidence of 108 — 111 

evidentiary 106 

expiaming or introducing relevant 

fact ]8l 

external and internal IS 106 

fixing time or place 161 

formingpart of same transaction 133 

m issue 14 107 

inconsistent with fact in issue or 

relevant fact 158 

issue of 107 

judicial notice of 4~3 
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m'lktng exit«nce of fact in usae 
or relcTant fact highlj probaUe 
or improbable 1 8 

matter of lOG 

meaning of 18| lOo — 107 

mere ohiervathn ot InsulSetent SO 

^Iill * theory of logic as to 10 

necciaary to explain or introduce 151 
no decw on upon a precedent for 
nny otl er decision 44 

obserration and recording of 19 

occasnn cause or effect of fact in 
issue or relevant f »ct I'll 

< ml evidence as to roost be 

(1 rect 400 — lOa 

physical an 1 psychological lOfl 101 IfU 
pnncipal IOC 

proof of 15 111—117 

b} oral evidence *fl 48t.>4S9 
rvLttion of to rights and tubilitics 107 
relernnt 14 77 107 127— 125 

relevint proof of 15 

relevant when nglt or custom n 
m question 16 

requinng no proof 76 46>— 460 

showing amount of damages 167 

conspiracy I'lC— 156 

existence of course of 
business 212—216 

existence of state of mind 
Of body or bodily 
feeling 191— 20S 

motive preparation and 
conduct 139 

similar but unconnected 137 

staVed in public record See 

Public Ruord 

stated by person not witness 307 — 34o 
supporting or rebutting inference 171 
supposed to be proved must fulfil 

test of method of difierence 34 

to be proved by oral evidence 76 

that man holds an opinion 4^ 

verbal meaning of 49®» 

what it IS 17 

Fact In issue- 

evidence may be given of 125 

existence of judgment order or 

decreci a 392 407—411 

meanmg of 107 

False Imprisonment- 

damages in action for l54s 


PiCE. 

Family— 

Bible 33(5 

birth marriage death of members 
of age 337 

celibacy of member of S’? 

conduct 445 

custom 16“ 189 

evidence as to state of 151 152 

I wtory 337 

issue of members of 737 

joint H ndu admission bj msnsger 
of ‘’76 

leg tiroacy 337 

occupation of member i f 337 

pci! give 312—713 337 

portroit 313 337 

relationship 337 

reijdenee of member of 377 

succession 337 

usage of opinion as to 
will or deed relating to affairs 
of 3J3 336 

Family arpangemsut— 

estoppel 

evidence of i47ii — 146'*‘ 

Family— 

custom 

Farmer- 

op mon of ^ ® 

Fasts— 

jud cial D9tice of 464 463 477 

FeellDg- 

atatement bv crowd expressmg 313 -H 

Ferrotype- 

identification bv ^ 

Festivals— 

jud cial notice of 464 468 

Fiduciary relation— ^ 

good faith onus 

Field book- 

of survey 

Filiation— 

presumption of 
FlndlOgs— 

eo.™™t 710 807-M3 10'= 

Finger ImpreoBloM- ^ 

opinion on » 
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Flag— 

judicial notice of . ■163,473 

Foot-nxarks— 

proof from . . . ISbn 

Foreign- 

Court, meaning of . 3‘*6n, 393 

judicial record, proof of 632, S73, 574 

Foreign Country— 

acts of executive, proof &48 

documents of, proof 648,540 

proceedings of legislatures, proof 648 

custom and usage 428 

Foreign ExpresBlona— 

meaning of 666 

Foreign Judgment- 

evidence of jurisdiction 396 

»n Ttm 398, 400n 

matnmoQial 463 

obtained bv fraud 417 

operating aa bar to suit m British 
India • 396 

Foreign Law— 

opinion on 424^427 

proof of 385, ‘<$6 

Forfeiture^ 

ans-wer exposing witness to 013—913 

of pardon 887 

Forgery — 

of document 487, 488 

, „ in this country 488 

signature of drawer a 876 8S<> 

Formality- 

presumption as to due performance 

of 867—808 

Fraud— 

and evidence 108, 211 

„ Risjudicala 413 — 414 

admission made with fraudulent 

purpose 3M.* 

against creditors benami 848—851 

assumption of sj'stemstic So 

decree re-opened on ground of 403 

document obtained bjr secondary 
evidence 524, 525 

foreign judgment obtained by 396 

in cose of will 733—734 

mvslidation of document on ground 

of 808, 620. 632 

judgment obtained by 411,413,417 


PaoB. 

Fraud— contd 

nature of, svhich must be proved to 

set aside judgment 413 

no professionsl privilege in respect 
of 899^ 

not to fte presumed 733n. 

of minor relief against 832 — 833 

plea of. onus 601, 606,697,733 

presumption against 793 

„ of mtent to defraud, 

proof of 10211,194.202, 201, 

413—417, 487—488 
setting aside of decree obtained 
bj 412n 

whether pirty to, can show truth 
of transactioa 858 

Fraudaleut— 

preference 802 

Future- 

operation of document 640- 

Q 

Qasetie— 

evidence of venous matters 383, 388 
medium to prove notice 3S3, 3S5 

notification in 383—385 

presumption as regards 468, 

472-473, 661, 562 

Genealogical purpose— 

• meanmgof 337 — 338 

General custom or right— 

See “ SlaUrmnf tu io matttr of 
public and general interest ' 

“ Custom,” ‘ Right 

meaning of 440 

Geography- 

divisions of judicial notice 468, 47“} 

Gift- 

attestation of 531 

to daughter 790 

Good character- 

previous 4o3 464 

See Character ' 

Good faith- 

burden of proving C97, "oT— 763 

facts showmg 137, 191, 194 r., 

19o. lOSn., 201. 204—206 

pcesuniptionof 757—758,805 

lelstive position of parties eonsi 

dered in determining >. 205- 
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Good will— 

fact showing 

Governttient— 

map or plan o.d, ij «nthomy ol 
proclamiitions of 

proof of Acts orders and notifica 
tJons <jf 
revenue onus 

Grant— 

evidence of terms of 
meaning of in India 
vanance of 
Grounds- 
of opinion n hen relevant 

Guardian— 

andrvard admission 000 , 

alienation hy 

natural ^ 

power of ' 

unautbomed Z, 

Guardian adlitom- 

ftdmigaion by 210, 243 o. 

presumption as to appointment of S( 


Habeas corpus 

writ of 
Habits— 
presumption 
Handwritmer— 

cotapanson of 430—440 

e^rton 4'>0— 431 

identification of 

m public register proof of 37S 

meaning of acquaintance with 436—440 

I f attesting witness 

opinion as to 4 >‘>—423 424 4^.6-440 
pMolatilyof 430 454^ 

presumptioa of m case of an 
anc ent document o77— 581 

«< 332». 437.440 526 

Hastabud— 

papers 3^^ 

Hatchment- 

statement on 

Bath Chitta— 

booh •)<!» 


4 fomded oo 

ambipujtj of oQio excinj,n„ ^ 

I “tonaltoofEoperalmt™! ,i, 

I P“'>fi7«n'lpn7al0ngl3(s 370 

KlMionstip 

.’3. 

doctrine of 

evidence of answers given on search 

exceptions to rule against jq, 

exclusion of 

»n cross examination 4c,i 

inadmissible m cross examination 

‘Wa— &f4 

mining of n jo gg^ 

not receivable 

objection to Such reason 

offered to prove estoppel 

opinion based on 444 

reason for exclusion of -3 

4„ 4,3 

should not be taken down jogn 

statements sgainst interest based 

331 S3]« 

statement by person who cannot be 
called as witness 307 — ^j7 

statement m absence of accused 9’U 
Witness giving should be at once 
•‘^PPed 128-129 

why excluded 491—492 


77& Highway Board- 

admission by way warden of 
43jl— 440 Hindu I^aw— 


adoption 709—710 89 790 

alienation by father 71 1 -7U 

guardian 706— 70S 

manager 706— OS 

aebait 08—709 

mdow 704— 06 

coa:>eat of reveis oners 706 

custom or us4ge m 163—170 

ftiiiiily admisafon by manager of "30 
lohentance adoption 709 — 710 

joint properties 69S — 701 

part tion JOI— ’'0'’ 

powers of guardian under 239—240 

presumption, as to jomt family 693— 699 
presumption custom acquisition 
by widow adoption donatio 
wwfw cattsa endowment joint 
property 788 — "93 

presumption manager smt 6y 
levcisioner 


Headings— 

of sections 



ljn>EX. 


1103 


Hindu Law— coMfJ 

piircha«er from Hindu wife 
reversioner and consent 
self -acquisition 
Sirtdhan 

will, construction of 


Paoz; 

685— GSfi 
706 
703 
703— 70« 
640—653 


History- 

family 337 

matters of public reference to 403—473 


Holding of office— 


presumption 

778 

Holidays— 


judicial notice of 

468 473 

Horoscope- 


admission in 3 

22 336» 

statement m 

336 

Hostilities — 


judicial notice of 

468 4'3 

Husband- 


communications during marnsce 

S93— 895 

competency of, is cnmmal action 899 

efieet of admissions of wife 

as 

against 

236 

o! party to suit, competent 

889 

Hypothetical question- 


meaning of 

413 


IdentiQcation- 
production of ptmleced document 


for purpose of ‘HJJ 

Identity- 

admissibility of evidence of 161 — 162 

of individual incidents of domestic 

history necessary for 377 

, parties named in public record, 

proof of 376 

party who gave evidence 5(?I 

„ persons, things and writings 432 

opuuon as to 432 

parol evidence descriptions of 63S, 599 

proof of 801 9J1 

>t .» photo, engivsing, poi 
trait 422ff 

witnesses’ belief as to ISlis 

Ignorance of law- 

no estoppel 827 


Page 

Illegality— 

of document evidence to show 

609, 033—634 
plea of onus 631 

Illegible characters— 

ewdtvweaito C6'5, 06^ 

Illegitimacy- 

statement by person as to his own 

833 33«rt 

See “ LtgiUmacy 

Illustrations— 

to sections 33 

Ill-Will— 

factshomng lOI, 103« 10!n 

Impartiality- 

want of, u witness 9C7 

Impartlbility— 

onus 634 

Impeacbment— 

of credit 94$, pign 073, 974 9"3— 982 

Imperfect description— 


in document CCS — GC3 

Impression- 

statements by crowd expressing 344 

* Incapable of giving evidence — 
statement by person 311, 3ol 

witness use of deposition 34o 

Incapacity— 

einnot be set up m bar of action 83’ 

Income tax papers— 
production of DOS 

Incompetency- 

ofCourt 411 11’ 

See JvruittlxoTi. 

lunatic 88 

witness SS3 884 ''Sj 9 ’7 

Inconsistency- 

facts showing loS — lt>3 

Incriminating document— 

psadflwtww sil 

Incriminating question- 
answer to 910 012 

witness not excused from answer 
mg 913 — 915 
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Inducement— 

removal of impres?Ion caused .. 2S7 

to confcu .. .. JCO 

Induction- 

application of the method of . JO 
deduction and .. ID 

dillercnt Linds of method of . . SOn 
proceeding of . . , . 21 

Infancy— 

presumption . . . . 778 

Infant-^ 

See '‘ifmor." 


Inference- 

admissibility of fact BUpporting or 
rebutting .. liMi? 

as to cause and effect of event . . 39 

as to presnmption ,, .. 12J 

cannot bo affected bj rules of 

evuience . . • . 71 

diflleuUieaof .. 31 

ilravn from fact, admission srhicb 
IS mere . « . . . . 3'Cii 

from assertion to msttcr asserted 

31.33. 34 

from aasertiOQ to truth 31 

facta proved to fact not other* 
wise proved . . . . 31 

opinion formed by . . . . 12j 

statement suggestmg. admlssiun 

215. SIC 

uncertainty of, assertion to matter 
asserted . . • . • 33 

InflucQce, undue— 

confession . . SD7, 26S 

distmguisbed from incapacity 7f53n 
m case of wills . . . . 753 

interest usurious and . . . 812 

Information-^ 

as to cotniolssioD of offence bD7, 89'1 


Pact 

Innocence— 

o<hef presumptions yield to that 

•* .. .. 733 

presumption m disfavour of .. 737 
presumption of 110, ■IW. 601, 773. 

703, 705, 707 

presumption of, affected by rule ai 
to onus in case of specul Laow- 
ledge .. .. 713,730 

presumption of, m civil actions . . 703 

Innuendo— 

evidence to prove . . . 423 

Inqulrlea- 

tfdrantages of judicUI over scieod 
fic ., .. .. 23 

approzunste generalizatton js more 


useful in judicial, than m scienti 
fic .. .. 2S 

classes of inference Injudicial ,, 30 

complenty of relevant faets m 
juiheial . . . . . 23, 29 

degrees of prohabUitv in judicial 2S 
evidence is judicial .. .. 23 

., in scientific . . ,23 

judicial and scientific, Compared .. 23 

leading differeoees heiweesjudicjal 
iQveetigatioD and physical >. 23 

object of judicial .. »» 25 

object of scientific • . . , 24 

opportunities of parties in judicial 27 

summaiy of lbs results of >. 27 

Xoaanlty— 

madmissibibty of non-ezpe/t test! 

mony and general reputation ,, 432 


feigning .. •• 144a,— 145». 

meificBf endenecaa to •• 

presumption • 

Inscrlptlou— 

evidence of ' •• •• 

on banner parol evidence of • 4S5ii 


obtained for purpose of litigation 

007—909 

Isformatiou and Belief— 

admissibility of . . . , KQ 

Informer— 

not accomplice . Dl7 

Inheritance- 

onus .. .. 709 — ^710 

Injury- 

accidental, to goods : onus , 690 


In tern— 

lodgment See "Judijmenl” 

fiisolTeDt— 

Bebtora’ Act: certified copies of 
proceedings 
See “ Banlrupt " 


loBolveney— 

jurisdiction judgment 


397. 4W 

.. 71< 


onus .. 
presumption 

See “fiaatfuptey” 


77 » 



Paqe. 


Pao>. 


[nspectlon— 

by Court , . , . . . lOD 

of documeat shown to witness . 9G2 

„ document by Court . 993 

„ public document . 541, BiO 

„ privileged document « 831 

proof effected by . 112 


[Qstaaces— 

la which right claimed judgment 40C* 
of right or custom . 165,166 

proof by . . 187 


Instructions— 

to counsel and privilege 907—908 


Insurance— 

onus . . 714—715 

Intent— 

to annoy • 201 


Intention- 

burden of proof of , .201 

cnmmal . . 892 

endenee ol character to show 455 

fact showing 137, 191, 191, 19’> 

19C, 197, 198, 193n . 201—202 

206, 091-602. 741 
iiJened irom aubsequent conduct 
ofaceused llln 

not to be inferred from antecedent 
declaration 201 

of baokrnpt leaving dwelling house I52n 
„ parties to instrument expressed 
by conduct 144 

„ testator 619—650 


presumption of 
proof of 
proof of guilty 
seditious 


802 

201, 797. 911 
691—692 
203 


Interest- 

evidence as to, due 638 

joint and aduussion 229, 232, 23271 , 236, 
210—211, 245 

matters of public and genera] 310,312, 
332—335 

Seo “ Slatewnt at to wwWer o/ 
public and gtntraX tnleretl " 
statement against 309, 312, 324 — 331 
See “ Slaltnitnl against tnlereel ” 
uaunous, presumption from 812 

Interlineation— 

opinion as to - 420 — 131 

Interlocutory- 

order and res judicata .. 395 

W, LE 


Interpleader- 

suit .. . , 88i 

Interpoaition- 

of questions in examination .. 942n. 
Interpretation- 
of document, evidence lu aid of 688 

Interpretatlon-clauaea— 


of Endirn Evidence Act 

08, 105 

Interpreter- 


Court examination of 

. 670 

professional communication 

made 

through 

, 900 

statements of agents 

23471 

Interrogation- 


confession obtained upon 

283—290 

Interrogatory- 


ftdmiasioa m answer to 

221, 223, 479 

answer to, of co.defendant 

. 232 

as to damage sustained 

103, IM 

cross opportunity to cross examue 364 

incnminatiag questions 010 — 011,912 — 913 

when onswer not compellable 786n. 

Intimidation— 


invalid ition of document on 

ground 

oi . 


Investigation— 


by Police 272» 319 

600—601, 990 

leading differences between judicial 

and physical inquiries 

27. 28 

Irrelevancy- 


of judgments 

407, 411 

Seo ‘ Relevancy ' 


Irrelevant facts - 


what ace , 

72 

Ism-oavlsi— 


papets . 

.. 366 

Issue of fact— 


recordmg of 

- 107 

ambiguity as to confining evidence 

to .. — 

- 11 

facts in 

. 13, 14 

Issue— 


judgments barring trial of 

393, 396 

or failure of issue 

- 337 

Invalidation — 


of document 

60S, 631 

Inventlona- 


onus .a . . 

.. 715 

(cgisterof — 

.. 375 


70 
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J 

Oagblrdar— 

ftdmlMionI>y 

jAl bnkl— 

pupere 

Jnmabandl-^ 

PftIWMtl . . . 

whon puWio document 

Jama wasJbbakl— 

paperi • . . 

value of .• , 

Joint contractor 


Page 

• • 2 « 

.. 300 

.. 3IU 
SH—fHS 

303—305 
.. 304 


admission by S20, S32>i , SiO 

acknowledgment barring limiiation 


331. 340. 244 

effect of death of 241, 242—243, 2.*4) 

Joint orfme— 

admission of partfea engaged ia .. 232 

Joint Intaraat— 

and admissions 228. 233, 230, 240. 215 

Joint property- 

onus .. .. ..003 

partition .• .. ..701 

pKsamption .. 701—702 

tepamtioQ . • , . . . 701 

Joint tonant— 

admission by .. 217 

Joint tort— 

admission of iMrtics engaged in .. 232 

Jointly- 

tried •• .. .. 202 

Judge— 

answer to questions by , , |09 

called M witness .. 800^03 

competency of, in case tned by 
himself . • . . . , 803 

consultmg books of refeiencs 

407--400. 473—477 
cross examination upon (Question 
pat by . . . . . . 938 

decides as fo admissibility 935, 916 

discretion of, as to examination of 
witness . . . . . . 938 

doty to endorse documents 0^3, |)9?»i 
included in ** Court ” • • • . IQS 

mnst be without interest . . 833 

note of. Butfciecit record of fact . . 48o 

order of production by 1009— lOOl 

personal knowledge .. .. Jl5 

presumed to do doty • .. 79s 


PXGE 

Judge— contrf 

protected by Judgment . . 3,19 

questions by . . 129, lOOO— lOtlfl 

refreshing rnemoiy of 477 n8 

aboidd abstain from looking at 
what Is not evidence .. I13 

■tAtenients made to— out of Court 892fl 
when bound to try collateral issue 129 

Judgmont— 

admissibility of .. 145, 173— 174 

,, „ ns a ‘‘ tfnnssction ” 

or “ instance ” 
under f 13 173— J87 

H and effect of, tendered 
as cTiJenoe of its truth , . 390 

admissible as res .fifdieata .. 175 

Imsisof >. 107,113 

hamng smt showing Itg pendent 

391. 392, 397—404 
0 showing f<s juiicala 

391,392. 397 

„ triers remedy might 
have been used for. In former 
action . • • • 391, 392 

by Court without jurisdiction 411,412 
certified copy el .. ..543 

conclusiTC of Its existence, dito 
and legal conse 


quences «• ’09 

„ „ „ existence distia* 

giusKed from its 
truth 390, Sug 

u •> •> truth in favour of 
the Judge .. .390 

declaring partlWity ol property 
and rule of descent • • 

domeatio • • • • 

effect of, in other cases •• 

erroneous and rMjWirota ■ • 

ratoppelby -■ ^^*'b 99 

evidence of contents •• ** 

existence of fact in wsue or relevant 

l«l •• 391, ,07^11 

fororogalDatremamdernian •• 

loieiga .. ■' gOslsQI 

in cnmutal case • y * 

t,onm>nal not rocelvable m civu 

•cUofl Md Pies ««4 

« proof of pubho or general rights 

~ ■■ “'■‘^1; 

in Berwnoin ■ • 

,.,™ 17 J, 390 , 39 I, 39 !- 3 W_^Ijj 

... .. 30 ?» 

H rent * history of 
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Fade 

Judgment— cnnti 

incoinpet«iit 4J3 

irrelevant -407 — *11 

not generally evidence between 

gtraneer* or party nnd stranger 391 
obtained by fraud 111 413 417 

, , collu' on 41“ — 118 

on matter of piibl a and general 
interest 342« 

operating as admission 
probate matnmonul admiralty 

insolvency 391 397— *04 

public record 370 371 

relating to matter of a public 

nature 174 187 301 4f)>>— 407 

reading of decree in connection 
with 40an 

showing motive ISO 

npon question of legitimaev 3d9n 

when conclusive 391 

when relevant 39<>-**19 

where record u matter of induce 
ment 410 

Judicial decision— 

error of how cured ‘*0 

Judicial enquiry- 

fee Jyiguifiu 

Judicial evidence— 

general theory of 17 

Judicial notice— 
dupensea with proof 4C3 4<» 460 469 
in respect of public officers 4CS 473 

lists of facts given not Complete 469 
necessity for production of book or 
document 409 477—178 

of accession and sign manual of 

Sovereign 468 472 

advocates attorneys pleadere 468 473 

articles of war 107 471 

British territories 469 4*'3 

bye laws 469 

, course of nature 469 

, Court officers 463 473 

custom 470 

divisions of tune 468 473 

„ existence of State and Sovereign 

463, 473 

,, facta of which English Courts 
take notice 469 

, fasts 468 473 

, flig 468,473 

„ geographical divisions 4CS 473 

bohda>8 468. 473 


Judicial notice— eonfi 
of hostilities 468 

, law of the land 383—334 

, laws 467 469 

, lisU of land holders 469 

list of talukdars 469 

matters appearing m the pro 
ceedmg 469 

mtlteti d noted to be noticed 
by the other Acts 469 

. roeaningof English words 469 

notifications in Gazette . 469 

ptoceelngsof couneds 467 471 

, proceed n^s of Pari ament 467 471 

, rule of road 469 473 

eealea 468 471—472 

etatotes 467 471 

„ what facts Court takes 77 

proof efiected by 112 

Judicial proceedings— 
application of Indian Evidence Act 
to 102 

presumption as to regularity of 806—810 
proof that evidence was given m 347 
Judicial record- 
foreign presumption 573—674 

Jurisdiction- 

consent cannot give 823 824 

estoppel arainst pleading want of 

823 824 

evidence given m Court without 347 
judgment without 390—410 

presumption of 779 806 — 807 

Juror— 

competency of 891 — 892 89‘’n 

evidence by 891 — 892 

witness 888 

Jury- 

charge to in case of accomplice 

evidence 920 921 

examination of witness by 939 1007 

personally acquainted with fact 1007 
province of to judge of intention 196n 
verdict and technicality 401 

view bv 109 1007 

Jus tertii— 

agent cannot act up 8Sl 

S 

Kanuugo— 

papers 366 

*• Kept out of the way ’ — 

witness use of deposition 345 3ol — 3o2 
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Kbasra— 

plan 378R,3ai 

Khoti— 

lands 306 

Knowledgo*- 

fatt slioMinj! 101 lOJn 194i 195 

193 loan 201—261 
{lets specially \utUin onus 738—742 

fruilty proof 692 

presumption of 80^ 

presumption of e«topj cl 801 

proof of 707 

what it 13 comin «c 1 of 18 

Kudlvaram— 

ml t and presumption 813 

Eulaebar— 

meaning of . 169 

opinion on 444 

proof of 189 

Kurta— 

admission by . 236 


relation of to members of fntnh 230»» 

h 

Laehea- 

and estoppel 846 


I»aw— 

book containing presumption 

380—33" 544 


foreign an 1 colonial 33o— 3S7 

ivdicial notice ol 4G7 470 471 

of the Ian I judicial notice of 330 
presumption of knowledKc of $‘'7 

techucal and general elements of 10 

Law Book— 

presumption of genuineness of . 36 

relcrnncy of stafementa m 3S 336 

Law Report— 

nlevaney of statement m 3So 3S6 

Law ol Bitideoco— 

applicable to Bntish Tndu 07 

Fnglsb law of 

See “Eit-jhsh Lnw of Ltilerff 
Uxfon 07 

Laws of Nature- 

expert esidcnce as to "CS’T 

Leading question-- 

in cross examination 943 04" 

, deposition in former trial 340 

,, eiaminattoD m cb ef 94’ 


Lease- 

See ‘ laifdtord " Ten/^nt. 


LaktalroJ— 

diSerant classes of 715 716 

in (uinr into validit} of date of 
RCf{uisitlon of tcrntoncs 1G9 170 

onus 715 710 731.734 813 

Land- 

presumptions as to hoi lug of 812 — 816 
See ‘ landlord and Irnanl’ 


Landlord and tenant— 

continuanre of relationship 744 

encroachment 812 

ejectment 7J9 

enhancement o! rent "18 

fractional portion of rent 720 

intermediate tenure 720 

onus 71" 718 719 744 745 

plea of part nossession "‘’0 

presumptions as to bolding of land 

8Ii>— 816 

proof by parol of relation 595ii 

remiss on 718 

rent free land onus 731 73“ 

Latent Axablgtilty— 

See “ Amhrgvtti/' 


Legal adviser— 
adn is« on nisde fo 
confident al communication nitb 
refusin" to produce document 


899 

911 


Legal— 

neceas tj and alienation 
Legal represeatatlve- 
meanui? of 
Legislature — 
proceed ngs of proof 


"04 700 
741 746 
548 


Legitimacy- 

birth dirmg mamage 

lodgineaU in quc»t on of 
AUhomedin baw 
onus 

presumpt on of 
proof of bv treatment 
questions of 


proof of 
704 769 839 
3993 496"- 


703 794 "95 
4i6 447 
337 399« 


letters- ,,, 

admiss.bU.ty of. found after arrest 144« 
.enc. »f to» »«=!■ "' 

(0 bo proved 
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Page 


Letters— MnW 

contAUUac ^dmts9lon stAmp 221 h. 

contreet contAuied m several COS 

(Jiteof 312 

in 0)1 r^erf lnn«m s ioi 202 1. 

left trith «erv»nt of addressee 213 

postmark on 213 214 

prestimption as to date of arrival 214n. 
presumption none that properly 

addressed 213 

of receipt of 213 

previous showing intention of Kter IDIn 
refusal to receive iTioirlcdge of 
contents 203n 213 

registered refusal of addressee to 

receive 213 

sending to post office 214 

• without prejudice 2 j8 2^ 

Letters of Admiolstratlon— 

See •* ^iwiBiilraOon and Jurfj 


men! 

Lex fori— 

evidence applicable u that of 07 

Bctionfor damages lC4n 

evidence of noimas 193 r 

meaning of word in action for CCS 
opinion to prove innuendoes of 423 

proof that referred to plamtid 345 
Licensee— 


estoppel of 821«. 471 880 881 812 
Lien- 


document withheld on groun 1 of 912 

resiatcince of subpeena ou ground of C13 

Life- 

love of presumption 744>» 

onus 721 742 743 

Limitation- 

acknowledgment extending tiOl 

acknowledgment «econdir» evi 

dence 610 

and minor 837 

trespasser 873 

in suits for possession 8>6 857 

onus 721—721 

DO esto] pci against 831 

Lie mota— 

conditions as to, do not apply to 

judgments 407 

ineamng of 334 

statements as to relationship made 

before 341 


Lis pendens— 

See ‘ JuJgmtnl ” 

Literary Society— 
doenments of • 375 

Literature— 

nutters of reference to 469 474 


Lithograph— 

a document 108 

Lithography- 

documents made by 500 

Litigation- 

uifonnation obtained for purpose 
of 907—909 

presumptions relatmg to Slo 816 

Local custom— 

opinion a* to 442 442n 

Local expression— 
meanmgof C69 — 671 

Local iaveatlgatlon— 

oralendence 108 111 

proof afforded by 113 

Local usage 168 163 

Logic- 

Mill a theory of as to facts 19 

Loss of Document- 
proof of 935 

Lunacy— 

presumption of 801 — 8o2 

Lunatic— 

not neces^nly incompetent 88 j 


U 

Uaglstrate— 

called as witness o90 — 893 

confession m presence of while m 

police custody 278 — 279 

mcluded m Court 10> 

information received by as to 
offence 897 


SSabomedan Law— 


pvesumptioas ~93 

Maintenance — 

cases corroboration 92o» 

grant and presumption 790 

Malice- 

fart showing 204, 207 

presumption of $03 

proof of 132 r 
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Jaallclous prosecution— 


action for damages J64 

conduct of party ui case of . HQn 
inference of malice gg-j 

intention of defendant , 197 

onus 754—725 


suit for adsiissibitity of judgment 180 

Mauftgep— 

of joint Hindu family, admission by 230 

» >• t, „ $heBatloa by 

700— ros 

of Hindu joint hmtly cannot reriee 

barred debt 230 230« 

• >• . loan contract 

cd by, presumption . 791 

Map— 


Martfago— coB/tf 

dissolution of earlier onus , cdj 
entry of m Ind a sfiSn 

evidence that person unmarried 
presumption as to contmnaoeeef 
■fafe 77gfl 

general reputation as to 4(7 

JJahommedan Law -93 

of member of family 337 

opinion not sufcient to prore 445— 14S 
presumed 7C3 


presumption m favour of 794 

presumptions relatms to 799—899 

proof of 4411 COS— 607 

aliown by conduct 240 

shown by repute 340 


ancient j7y 

certified copy of , 377 

document 107 

Govemment survey 377 

See ''5uney najL 

made for purpose of cause CGS^ 574 

order for possession referring to 

“"P 750 751 

presumption as to 3G8, 574 

proof of 2^ 

published made by Oovetrunent 
authority relevancy of state 
ment m 370—383 

statement In, as to public or yenere) 
rights ^ 

thak 3g0 

Marginal cotes— 

of Act 08 

Marine Courts— 

Act apphcablo to JOJ 

Mark- 

by attesting witness 835 

on document , opinion as to 433 

proof of 520 

trade 881— «82 

Market value- 

evidence of 423, 423n 

meaning of , 423 

See Falue 

Markmac— 

See ■ ilforfc 

Marriage — 


birth during, proof of legitimacy 783 — ^768 
breach of promise, damages . 163 

certificate of, from India Office .. 374 

communications during 893, 894 


Matrlmo&lal Jurisdiction— 


judgment in 108 403 

Matrimonial proceeding— 

competencj ofwitncM 889 899 

Matter of fact— 
adabsion receivable to prove 223 231 
definition of i03 

distioeuished from matter of 
opinion 4^1 

meaning of 041 

Matter of Law— 

adroasion receivable to prove 224 

meaning of 

party not bound by admweion on 238 

Matter of opinion— 


dutuiguished from matter of fact 421 
See ' OptRioii ‘ 
meaning of 

Matter required by law to be re 
duced to form of document- 

evidence of o91— 61*5 

var Snte of 808— <>o3 


Maxims— 

apphcation 
as to human conduct 
judicial simpler than sclent fic 
limitation 

Atton incumbitpfobalio 
• A negative is incapable of proof 
*• Better that ten i-u It} men should 
escape than tbit one Innocent 
man si uuld suficr 
Contemporanea txposHto est oy/ima 
ef/orfissimoialey* 

CmiBet iri arte 4va eredt’idum wf 


fo 

26 

26 

SO 

673 

6'3 


n4» 

690 

4"9 
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Uaxima— eonU 

Dtbthrnon prcuvntlur donare . 604 

Donee pnbaiur tn eonlrarium 555 

El tncumiiC pniatto fui dictC, non 
^ui neffol 676 

Eatetur /acinus jui judicium /uytt 144 a. 

Eraus etjus nunjuam ee^aiitanl 412 

Fruilra proMur yitai proiatum non 

reJevat . 125 

ffabemiu optimum tesUm eon/len 
tern reum 217 

in judicton non eredilur ntsi juralis 67S 

Interest rei puilieiB ut sil /!nn litium 31)7 

Vemo debel bis puniri pn uno 
delieh 797 

Aemo debtl bis vexan pro unn 
eadem causa 797 

Kemo morilurus prasumilur m^niiri 305 

hemo tenelur seipsum prodtrt 012 — 015 

AtAiZ lam eonrcnicni ul natumti 
oiquitati quam unum ijuodque 
(IkMotri to li^min< quo hjatum 
tsl 642 

Odiosa <1 inAonula non sunt in tsje 

prettitmenda 701 

Onma prasumunlur eonlra spoha 
feirem 7S5 

Omnia prasumunlur rile esse acta 
211, 5o4 555 r,oC 55S 50S 57r 

778 784 80' 810 
Omnis consensus tollit errorem ]20n 

Oplmus tnterpres rerun usus 14.> 

Pater est quen nupli<e dtmonslranr 764 
Per rerun naturan factum nsyanlis 

probatu) nulla e^l 677 

Pot or est conditio 676 

Ponderanlur testes non numeranl ir 925 
Qui/acit per ahum facit per se 229 

Qui «en(i( commoefum sentire debet 

et onus 86' 

Qui tacel consentire iidetur 149 

Quod ex facto oritur ambiquum leri 
ficattone facti ioUilur 6^ 

Quod per recordum prebatum non 
debel esse nejalum 300 

Res inter alios judicata nullum inter 
alioi prejudicium facil 407 

Res inter alxw acta r*l judicata al(«r, 

nocere non debet 407 

Res ipsa loquitur 79^ 

Reus excipiendo pt actor 077 

Vox audita pent litera sertpUx 

manet 496 

“ May presume’*— 

meamn” of 


Faoz 

Meaning— 

of words .. 66G — 671 

Measurement papers— 
prepared by butwara amin 370 

Mechanic— 

opinion of .. 423 

Mechanical agencies— 
endenee of eimdar facts admissible 138 
Medical certificate 
inadmissibility of 436 

Medical man— 

opinion of 428 423n 

post mortem examination by 435 

Memory refreshing— 

Seo “ Kefreshtnj llemory * 

Mental condition — 


declarations as evidencB of 147 

person may testify to his own 423 

proof of 1®7 

Mental disease— 

evidence as lo 137—138 

Mental feeliog— 

complaint evidence of 141n 

proof of 201 

Merchants— 

accounts tendered by ISO 

Mesoe profits- 

onus 688 

Mind- 

admission as to existence of state 
of 252, 265 

foot showing state of 191, 193 206—207 

Miners is- 

presumption as to 815 

Minor — 

admission by 220 

admission by guardian of 239 240 

admission by guardian ad litem and 

next fnend 213 

acquiescence of after majority 8o4 854n 
and hmitation 837 

burden of proof of mmonty 725 

co-owner, purchase by 835 

death of cessation of representa 

turn 231 

estoppel against 832 835 

falsely representing himself to be 
of age 832—838 


118 
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Ulnor— «Dntj 

liabibty for tort ^'5 

morteawe P35 

nature ot certiGcate of puanlian 
sbip of . 3"0 

obligation to re«tore R15 

jHiwfrof guardian 231>— “tO 70(1 — 70S 
pnrcha«er . Rt5 

relief agninst friud of fat 

Minority— 

plea of onu* 6SS 

Mistake— 

admias on foun led on 30C 

examination of avitneva bj 04 > 0 3 

eridenee to el o» COS faS — (“38 


Mitigation— 

el nracter -t S 

of damsgea 45S 

MofnsslI — 

eon*true( on o/ document} in SSS 

de/nmot on ua(ne«i in ~S3 9C(1 

forn er ruU* of tnitnef in f 7 I2S 

Money Order Offices— 

leolto/ 3C3ft 

Moral cert^nty— 

meaniQg of 20 

Moral conTlotlon— 
que«t on of prudence nnd not of 
cnlcolaUon 2S 

lines not exclude departure from 

rules of ea > lenee 1'^ 

Mortgage— 

and condit oral sale 01(1— C’C 

attestation of o31— 

burden of j roof " 'o — ^7.6 

estoppel against morteacee 848 

estoppel in ea«c of S"0 

extinction of preaumpt on S14 

liabilitv of fraudulent minor to 

decree for sale R3o 

mort'^gee pcmiitting j rojierta to 

be sold estoppel 848 

morteSEor aeknowledcing receipt of 
Tnorteage money 85"» 

presumption keeping alire pnor 816 
property hel 1 in prodoetion of 

document 908 

Mortgagee- 

accounts of income tax papers 

inadmissible in favour of 2o4 

acknowledgment barring limitation 244 


Mortgagee— ftj«w 

estoppel 870 

tnuior 832 

purchase by at sale m execution 24S 

Motive- 

absence of 143 

adequacy ol U3 

admissibility of similar facts to 

P*VTe 139^ 

affecting probabil ties 
CTidenceof 130 141—144 

for parting with goods false 
pretences 197 

ju lament showing ISG 

meaning of ]42 

proof of 7D' 941—942 


Mufilclpallty — 

reeord of proceeilmira, public docu 
inent 54O ->4S 

Municipal — 

committees proceeding of 372 

registers 

Moral tablet— 

•eeondara evidence of 336 

statement on 336 

Mctlny— 

document lost m 779 

N 

Naming— 

recisterof 374 

Native Obrlstlsn— 

DWiges 691 

Native State- 

police officer of confession «»74_‘»“9 
Natural Law— 
presumptions as to 
Navy- 

articles of war for 4f7 471 

Negative— 

meapable of proof 6”*^ 

jwrti aUtmg burden of proof 6"7 

proof of ^ 

y hen necessary to prove 
Negligence— 
accident Mising pre«umpt on of 
eontnbotorv evidence of 1 ^ 

e«toppei by ^ ^ 

tei.L-4 isi 

not to be presumed 
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FiQE. 

Negotiable instrument— 

admission by »ssignor .. 246 

estoppel m case oi . . , . 879 

miscarnage of notice sent bj post 214ii. 

notice of dishonour . • , . 2(On 

presumption as to .. 775, 809,880 

Negotiation- 

preliminary . , . C2G 

Newspaper — 

presumption as to .. 471,561,562 

publication in fixing partj with 
notice .. .. .. 202 

Next friend— 

admKsion of 243 

Non*acce8B— 

seitral proof of 769 890 

Non-production — 

of document* inference 781 

Notary public- 

certificate of 540,5,2 

credit given to 571 

foreign 571 

tn King a dommiona 571 

power-of attornev executed before 571 
protest 531 

aealef judicial notice 468,471 

Not commonly Intelligible 
characters— 

endenie as to 666 C67, C69. 670 

■' Not proved 

meming of . 112 

Notice— 

constructive 203, 850 

from registration 203n 

imputed 203 

judicial, of liw* and customs 467 — 172 

onus of shomng 726 — 727 

proof of 201 — 204 

statutory definition of 203 

through gazettes 3S3— 384, 385 

to admit document 466 

.. .. fact 405 4CC. 479 

waiver of .. 832 

Notice to produce- 

contenfsof 523 

Court may dispense with 528 

document 507, 514, 521 — 526 

document not produced after fliO, 1000 
document . not produced after, 
presumption . 576 


Face. 

Notice to Produce— eoHtd 
inspection of document produced 523 
lefosal to produce .. .. 524 

required in case of adversary . . 523 

doenment, when given . . 028 

when not required . . 521 — 522, 524 


Notification — 

relevancy of statement in 383 — 384, 385 

Notoriety— 

of fact supporting inference of 

knowledge . 202 

Number — 

excessive, of witness .. 931 

of witnesses .. 924. 020 

O 

Oath- 

evidence of u«e of deposition ui 
former trnl . . . . 347 

examination of witness on . . 075 

judicial . nature of : history of 
legislation • • 675, 6Sb 

omission to administer . 886 


presumption as to administration 780, 807 
Objectxon- 

errooeoas omission to take, does 
not make evidence admissible 250, 036 


proper time to make 129—130 

to evidence by Court 120, 127,037 1008 
„ evidence by parties 129—130 

..evidence efiect of absence of . 515 

„ evidence form of . . 939 

when should be made . . 039 

wnthdnwal of 130 

ObBervatlon— 

lesson from . . 19 

Obsolete expreeBioas— 

meanmg of 667, 669 

Occasion- 

fact the, of fact m usne or relevant 
facts .. . . 135 

Occupation- 

of member of family .. . 337 

•howuig identity .. ..151 

Offence— 


infurmation as to commission of 897, 898 

OiBcial Communication— 
pnvileged . . S9o — S93 

Omission- 

estoppel by .. 829,839—804 



INDEX. 


Onus probsudix 

See *' Burden of proof ’ 

Opening— 

of case by couasel . 482 

Opinion- 

admissible iodependently of ita 
correctness as aneh 420 

admission consisting of 223 

as to existence of general r^^ht or 

custom . 440 — 442 

„ Identity 151» 

as to meaning of vorda or terms 443 

„ usages tenets, etc 443 — 444 
CTidence must be direct 4ti0 

grounds of 420 

M of corroboration , re 

buttal 430 

„ of, ffhen relevant 418 

„ of admissibility of 420 

m relationsbip 145 

matter of, distinguuhed from 
matter of fact . 421 

of banker 429 

„ experts 388 — 124 

„ expert not called as sntness . 43r 

„ M la treatise 490, 494—493 

„ „ opoo another 427n 

, famers and agneolturuts 429 

„ meehamcs, artizans workmen 428 
railroad man 42^ 

„ road builder 429 

„ srientific men 428 

„ shop keeper 429 

„ ekilled witnesees, when admus 
siblo . 431 

„ third persons when relevant 420—424 
on art 424 

„ customs, rights, usaees, tenets 424 
, foreign law , 4*4 

„ finger impressions 424 — 132 

„ handwriting 424 429 — 431, 430 440 
„ relationship 445 — 44S 

„ science 424 

proof of nght and custom 187 

to pTO'se charatteT 4‘'3 

drunkenness 421 

, iimuendoes of libel 423 

, maarnty 423 

, mental and physical con 

dition 423 

, value 423 

statement of , estoppel 859 — 8G0 

Opportunity — 

evidence of 130 


Oral agreement— 

distmct subsequent . 609, 642—645 

exclusion of evidence of f08— 6i3 

existenco of separate 610 640—042 

Oral evideDC^ 

admisnon as to contents ol docu 
meats 234 

considered generally 484—490 

exclaston of, by documentary en 
dcnce , 58->— 591 

facts to be proved by 76 

includes in esse of dumb witness 
writing and signs 689 

meanmg of IQS 

most bo direct 463 48? 490 — 19? 

. , „ exception to rule 307 

of deposition In fomer tnal 345 

,, imgularly recorded confession 182 

„ statements coneemmg contents 

of documents 9o8 

• tenancy 871 

proof of facts by 489 — 190 

to prove boundary 3S0a 

value of 486-^88 

what facts may be proved by 484 485 

when not excluded by document 592 

Order- 

interlocutory and re# judimW 
Owner s risk note ^95 

relating to matter of a public 
nature 

when relevant 388—419 

Bee *• Jvd^inl 

Ownership— 

act of 38U 406 i^ 

acts of, ahowijj? title * 

actsof ancient document 
burden of proof as to 7 6— 

aiufieia of, left by owner with thrl 

party , estoppel 
onus 

piesamption of, -whew road boun 

s 

pmotrf ,5^ 

shown by possession 


1 8’3-S2S 

estoppel in gOQ 

from what it sprang 
modem sense of tenn 
modes in which arises 
Panehayeb— . 

i^rt of, as evidence o! pedigree 
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Paq* 

Pardon— 

evidence given in hope ot 8S7 015 — 020 
forfeitare of 887 


Parent 

evidence of to prove non access 
Parliament- 
meaning of word 
proceedings of jadictal notice 
Parol evidence — 

See * Oral Endtntt.' 
Partition- 


evidence of 59.> 607 

estoppel by 820 

onus 701, lO^ 

proceedings corclu«ivenesa of 821 

Partner— 

acUnonledgment barnng limitation 244 

admission by 228 230n 240 

„ , before partnership or 

after dissolntion 2oO 

estoppel la «« ot 837 

Partnership— 

cootmuance of 744 

Labilitj of members of 124 

onus 727—728 

presumption "27 744 810 

proof of by parol evidence 587 607 

relation of onus 744 


7GS— 769 

467. 468 

467. 468 


Part Performance— 

doctnne of o8o 620 

Party- 

admission by "‘’8 230 

character 450 457 

nominal ‘’SO 243 

to civil bUrt vriiness 889 

Faesingoff case— 

burden of proof 728 

Patent— 

licen«eeof 871 


Patent amhlgnity— 

See Amb guil j 

Patnidar— 

admiss on bj 245a 

Payment- 

indorsement of 8o7 

made through ignorance fraud 

mi’reprt-ientation 8"2 

plea of cans 0^0—690 -2S 

presi mption nf ’■86 "87 815 


Paob. 

Pedigree— 

&dmi<sibibty of 340 

matters of 335 

report of panchftyet as evidence of 33G7i 
statement m family 313 336 

Penal Code- 

burden of proving case irithin ex 
cep tuna of 737 

Penalty- 

answer exposing witness to 012 

Pending ault— 

for same relief 391 39'’ 593 


Perjury— 

no presumption of 489 

prosecution for corroboration 92o 

Permanence— 

of tenancy 813 814 

Photograph— 

a document IDS 

ideutiScatioD by l54n 423n 

opmioa as to execution of 423 

to Identify party named lO public 
register 370 

Photography— 

copy made b> companson 530 

document made by 499—500 503 

value of 630 


Phyaioal agencies— 

evidence ot simUat facts admissible 138 


Physical condition- 

declarations as evidence of 148 

per«on may testify to his own 423 

Physical Science- 

advantage of inquiries of over 

lUdicial 2o 

Huxley on and j idicial inqu nea 17 

object of 24 

Place- 

admissibility of evidence as to ISl 

Plan— 

a document ICS 

admission m 221 

made for purpose of cau«e 5"0 574 

not public document 545 

relevancy of statement in 3"6 383 

presumption as to 668 574 

Pleader — 

admission bv 237 — "SS 

cannot disclose professional com 

mumcatton S93 gjjg 
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Pleader — coi td 

compromise of suit by 
judicml notice . 

proi f oI admission made to 
right of accused to be defended 


Tim Pij, 

Polygar— 

482 position of compared with mana 
408 473 Ilmda family . 23C« 

257 Portrait— 

l>y 930 family 3n 33^ 


Pleading- 

admission m 222« 223 466, 480 481 
estoppel by 480» , 820 

Plea of guilty— 

effect of 483 

evidence of admusion 410a 

Pledge- 

property held in production rf 
document 900 

Police— 

atlmissions made to 275 — 276 

admissions obtained by questions 
by 290 b 

confession mvle wide in custody 
of 277 278 

confession to 272—270 

custudv confession information 
leading to discovery 279 — 287 

diary 389 96] 992 

dying declaration made to 319 

reports diaries and statements 
made before 2?2b 

statements made to officer while 
investigating case 272n 319 

GOO 992 

undue influence by to procure eon 

fession 200 — 209 

Police Officer- 


Positive— 

evidence . 110 

Fossesslon— 

admissibility of statement that 
party m 422 

adverse .. 721—724 749 757 874 

ancient 343 

as proof of ownership 105 

decree, endenee of 132 

evidence to show character of 176 

evideocoof ancient document ]73» 
evidence of title 378 742 773 810 

limitations m suits for 757 

modem 343 

not necessarily same as user 777 

of property evidence of crime 773 774 
other evidence of, than pirol 751—753 
part by tenant 720 721 

police order for effect of 7o0 Tol 

possessory suit under SpeeiRc 
Relief Act 753 

presumption as to continuance of 

746 760 776 

presumptive evidence of ownemh p 740 
prevails until title shown 314 

survey maps as evidence of 3 8 379 
when force does not interrupt 753 

whether Bengal Land registration 
Regwtera evidence of 373 

POBt-mortem Szamlnation— 

by medical man 43 t 990 


collecting number of statements 

evidence of 345 

diary of 380 961 902 

examination by mcrirainatmg 

question 915 

information received by, as to 
offence 897 808 

meaning of 274 

See Police ' 

report made by not public docu 
ment 546 

restraint complainant witness 9‘’8 

statements made to, during investi 

gation 600 

statement of witness to, not 

public record 372 

witness sent by 816 


Postmark- 

evidence of date of despatch 
on letter evidence that letter in 
post 

Post Office- 

course of business of 
presumption as to postmg 
Post Office Savings Banks— 

hooks of 


214 

214 

781 

800 

363n 


Postponement — 

of cross examination 


Power of Attorney- 
certified copy of 
construction of 

deelaiation os to execution of 


520 
571 591 
667—568 
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Pao* Paoe 

Power of attorney— eon<.i Presumption— conW 


exocut on o( S67 o6S 

monnnoof 067 

('resutnj t on as to o71 — o73 

regtetctvd .>67 068 

Power Of man— 

to epeak truth on what it depends 3*> 

Preamble— 

of Ind an Endenco Act 97 98 

Pre-emption — 

and entry m ^tajbularz 188 

3C3— 369 7‘>8— 7‘‘9 

onus 7‘»9 

Preference— 

fraudulent 80^ 

Preparation— 

eTidcncGof 139 li**— lol 

Presence- 
Statement mode m part) a 
Press copy— 

of document oOO oO 

Presumption 

affecting burden of proof 1 tSn 0| 

afforded by pubho record 37’» 

aruiflg from conduct 1-it 80<> 

po8«««» on 46— 7ol 

as to accomplice 7 0 77,> 

ado] t on of usual course of 
bus ness 8O7 

administrat on of oath 781 8O0 

apparent ownersh p C8t 

irnamt transact on G81— C86 8I0 
bill of exchange 7 0 

books of reference ^74 

bus ness (common course of) 

770 771 780 

cert fed copy of lore gn jodi 

c al record 573 — o7o 

charts o74 

collect on of Laws and Report u70 
common cov so of business 

770 770n 771 780 

cons derat on for bill 770 77u 

continuance 74*’ 770 787 — 7&8 
date of amral of letter "I4n 

defamat on by counsel 906 

del rer> of telegram '*14 

docun ents 80$ 

lost 576 779 

produced aa re 
cord of CT dence 

e 5-581 


aa to document adm sslblc n Eng 
land or Irclanl 
n thout proof of 
senior s ^nature 

oG'* — 0C8 

th rty years old 

o77— o84 

due execut on C91 

of document 
called for 
and not pro 
dueed 670 

performance of judic al 
and ofBc al acts "71 7 

encroachment 810 

endenco ithheld 8O0 

ext act on of mortgage 814 

facts 1 kely to have happened 

770—810 

w th n spec al meaus of 
knowledge 804 

fil at on 703 

fotegn;ud ment 380— 387 

fraud <>04 

gazettes 501 OB'* 

genuine css of cert fied copy 

000 650 

law books 38o 

gftdindu) 790 

g nng and reeo d ng ev de ce 811 

good fa th 7o7 7o8 

grant be Dg permanent 814 8I0 

guard an oif { ten 800 

gtidt 797 

not accounting for pro 
perty lOlti 19‘>n 

bold ng of land 81‘’ SIli 

innocence 116n 091 773 793—797 
nterest (usur ous) 81 1 

jointncBS 684 701 — 70 

jansdict on 779 780 

kno rledge from access to 

document ”0 

construct ve 
not ce 'N)3 

contents of 
document $01 

law 1 0— PI 707 b 
kudvaramreht 8I3 

letter hayin^ been properly 
addreaed 
sent to post 

ofiiee 13 

life and death 721 " 
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Presumption— contii 

aa to litigation procedure 815 810 

, love of life (at,ain«t suicide) 744» 

, lunacy 802 

, maintenance grant of 700 

. map 770 377 

marriage "6? 764 

, minerah 691, 814 

, mortgage 810 

„ necessity (legal) 705 — 708 

„ negotiable instnimenls 808 879 

„ negligence 795 

, nut making statement against 

Ins interest unless true .60 

, partnership 727—723 744 816 
party having had opportunity 
of cross cxareioation 354 355 

, pavraenta 787 816 

•I permanent tenancy 817 — 814 

, jierson acting aecordtog to 

hia interest 805 

, person knowing what he does 804 
, on point of death 

speaking truly 30S 

, possess on 740 748 

, powersmf attorney 671—572 

, private Acta 501—562 

, purdanastun 701—763 

, receipt of letters 213 

, refusal to answer 771 

, regularitv of course of husi 

ness 212 212n 
, , j idicial proceed 

mgs 770 806 

„ , ofSeial nets 779 S06 

„ , „ use of deposi 

lions 34ft— 349 

„ religion 810 

„ Reports (law) 570— C71 

,, separation 701—702 

,, telegraphic message 676 

„ tenure 718 

„ theft 770, 773 

„ trade custom SC^ 804 

„ truth of what party admits 259 

„ Wasteland 813 

, zenundari 812 

conclusive 119 

conflictmg 778 797 

diSerent Linds of 181 182 

distinguished from estoppel 78 817 

in case of possession , 814 

„ criminal cases llCa. 

meaning and history of the word 78 


Piax 

Presump tion— contd 

none frum refusal to submit tu 

arbitration 259 

,, that director knows contents 

of books of company 202 

of fict 120 

, Law 119 

physical 801 

psychological 801—802 

rebutted by contrary 798 

rebuttable 119 

strength of vnnons kinds of 792—793 

under Hindu Law 698 — 714 788 — 793 
„ ^fahommedan law 798 

Previous attempts— 

rvi fence of 143 

Previous conviction— 

mode of I roving 207, 397« 

where relevant IDl 207, 45j 456 

Previous Statement— 

in writing cross-ezsrahution as to 

059—902 

inconsistent vnth evidence used to 
contradict intness 070 

»80 of 349-350 

, as adouasion 3^® 

„ to corroborate witness 349 023 
„ to discredit witness 349 

„ ns evidence m chief 349 

Price-— 

market 

See * Value 

Prim&ry evlflence— 

applicable to documents only 489 

meaning of 13,111 499 601 

proof by 499 505 

Principal- 

acknowledgment of debt by 

243—244 244» 
end agent relationship onus 744—745 
„ surety admission 243 

continuance of relationship "•* 

estoppel against . 833 S3 

in favour of 


423 


830 M7 


Principle- 

of eetiraating probability 

Print- 

document in 

Prtvate document- 

meaning of 


29 



r^QK 


Faqk 


fiel&ta&Uon ty ^taesa . 929 

litftinjojslied from incompetence 8S3 
communication during marriage SO't — 895 

evidence aa to aSnira ol state 893 — 897 

jnforniation as to commission of 
offence .. 897 — 898 

of counsel against l>eing called as 

Witness S9\n 

„ counsel ss to instructions 906 

„ Judges and 'Isgistratea 899—897 

,, witnesses from suit or prosecu 
tion 929 

official communication 893 — 997 

production of documents suliject 

ol 909— 9W 

professional communications 899 

„ not waived by votun 
teenng evidence 900 — 903 


Privity— 

admissions in respect of St4 — 2o0 

meaning of 2l4n 

necessity for estoppel 8M 

Privy— 

meaning of 244 r 

See Pncifif ” 

Privy OouncU— 

orders or regulations of proof 5(3 

Prize— 

caii*e judgment of Admiralty 
Court in 400, 404 

ProTjalJlllty— 

affected by question at motive |42i> 

facts showing 1^9 — 107 

identity with Mill s theory 29 

10 favour of transaction 48G 

inference from cases of separate 
independent and conveiging 35 44 

of case number of witnesses 925 — 926 

„ truth of testimony lUn 112 

„ statement 32 

preponderance of 115, 116 

principle of estimating 29 

Probate— 

/Bdgzseflt 3Q9 — 4W 

„ effect of 403x 

,, of Court refusing 493 

no discretion to refuse 403 

of will 547 


upon application for, only question 
u factum of wiU, not title 403a , 

591.(102 


ProoQdure — 


burden of proof .. 

687—688 

presumptions relating to 

815, 8)6 

Proclamations— 


of Sovereign proof , 

643 

Production— 


lodja’s power to order 1000—1001 

of chattel 

495 

M document 927, 09o 

996, 1004 

<• „ cross examination 

953 

, document, objection to 

930 

, , which another person 

could refuse to pro 

duce 

900 

, evidence effect of 

674—675 

, ,, order of 

934—935 

•> title deeds of witness not party 909 

Profasaional— 


comtDunications 

898—909 

Protnisaory Note 


See " Xt/joltahle Intlrumtnt ' 


Proof— 


admission dispensing mth. 

m 

eriffluial cases 

482— 4S3 

admission made for purpose 

of 

dispensmg with 

238-230 

by ducBaJcntary evidence 

495— 400 

» Oral evidence 

484— 4S0 

n Iniblic record 

372 

. secondarj evidence 

507—521 

conclusiie 

117 

of legitimacy 

?oS— 769 

considered generally 

462—464 

estoppel la only matter of 

817 

facts requiring no 

076 

force of written 

593, 594 

m Civil end cnminal cases 

114 

• Cnminal cases 

116 

nature ol 

Ul 

no particular number of witnesses 

required 

924— 9 ’6 

none required where facts admitted 


470-483 

of Custom 187 

—191 440 

M document required to be attested 



» dying decUration 

319 

H execution 

S2S 529 

■ fact onlv admissible upon proof 

of other fact 

935 

facts which require no 76, 463, 466 

ti foreign and colonial Jaw 

3S5 

•1 bandwntmg 

436-^40 
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INDEX 


PlQB 

Proof— ^ontd 

of mamage 447 — 143 

„ mental condition 1Q7 

„ ownership 100 

, prcTioua conviction or acquittil 397i 

, public document B41 — 843 547 5''3 

, nlevant facts I5 

. tight 188—101 440 

„ signature 62C— 627 

production of 15 

stnet 113 

summary of rules with regard to 404 

nairerof 466 

Proper custody— 

meaning of 563 583—584 

Proposition- 

meaning of 10 

nbat arc true and how framed 19 

Prosecution— 

burden of proof on fOl 

contrast between oidpnce for, and 
course followed bj pn«oner 783 

duty of, to produce all nratlibic 
evi lenco 783 

statement eximsing parti to 312 

Prosecutor— 

admission b\ 23(i 2 *9 — 2u2 

character of , 4'50 4 >7 

criminal trial a proceed ng I ctuein 
and accused 

duty of, m callmg evidence ‘*87 

King IS in all criminal proceeding 3o6 
person should not bo ju Ige and 89J 

Prosecutrix 

immoral character i f 97o— 976 

Protest — 

before notar} public 631 

Proved — 

1 ow much of statement is to be 388 
meaning of 111 

Provincial expressions— 

meaning i f 670 

Proviso— 

meaning of 682 

Public— 

intirest statements as to matter of 
&ee 5/afein«n*^ as to malltrs 0/ 

Public and General Interest ' 
book, entry in 366— T“6 

See * PuWic Record 

navigable river 7oO 

suit b} members of andru judicale 33a 


Public document- 

considered generally 541—547 

deposition report by police ofTeer 640 
w’tnes m 3o9-30a 

UMpeotu n of 541 

meanineof 353 307 541 544 

inuuJci{al proceedings 646—547 

548 54Sn 

]Uint written statements are not 
judgments and decrees are 54o— 646 

proof of 498 541 544 552— 5o3 563 
other oflltial documents 548— 5o3 
|ub(ic record of pnvate document 549 
eecondary evidence of 519 — 620 

what IS a 547 544 545 647 

whs entitiej to credit 360 

Public ofQcer—- 

deCaitionof 544 

document forming act of 544 

judicial notice 4CS 4*3 

not to bo compelJed to disclose 
coromunications 89o 

{resumed to do duty 7Do 

] resumption as to acts of 770 

> oESeul character 0 j3 

ngularit) of acts ©f 860 

wiitinv bv which Appointed 593 002 

Public Record- 
absence of entry In 77^ 

Bonir»! Land Registration Register 373 
birth baptism &am og marriage 

death and burial registers 371 

CuUector a book 073 

delay and irregularity m making 308 

documents held admissible or not 

368—369 

errors and alteration m 308 30S« 

focls of which » evidence 372—370 

meaning of public document 367—308 

no estoppel 

pnnciple upon which admitted 36 

prcaumption afforded by 

by * 

of incidental particulars 375 3" 

, identitj of parties named 

relevancy of entry m ^^*^69 

reports of public oEBcers 
statement to pol ce-officer not 

Public servant— 
census officer 
definition of 



INDEX. 


1121 


Paob 

Public servant— conti 
entry made by 36C 

See “Tuilic SecoriV' 
manager of Court of \\ ards 367« 

regisfermg officer 366 

registrar of births and deaths 366 

Purdauashla— 

attestation of signature of 631 

complainant 929>* 

exemption from attendance 928 

exammation of 9'*9n 

mistake by 631 — 632 

statements filed m Court in name 
of 22J« 

transaction with 761 — -763 


Q 

Quantity — 

of evidence O'*!— 926 

Question- 

hypothetical ■<33 43Sit 

Quinquennial— 

papers 369 

R 

Railway Oompany— 

and negligence 790 

Ralyat— 

and aalo of holding 708 

Rasbnesa— 

fact* showing existence of 191 

Raem wO'RiwaJ 1 khaudau— 
meaning of 109 

Rate of interest- 
presumption from 812 

Heal evidence- 

marks on ground 136 

meanmuof 109 110 

Rebuttal- 

CMdencein 931» 939 

fact which rebuts inference 152 

Rucall— 

of witness 931 

f I cross examination 91b 


Receipt— 

aflectmgonus 7 9 

for money, goods secunty and 
other prt perty 312 32 ) 

nature of not a release 23l7». — 232« 


Paob 

Receipt— confd 

not conclusive 837 

oral evidence admissible notmth 
standing 592 603 

Receivinsr stolen goods— 

presumption of 770 773 — 775 

Recital— 

as affecting burden of proof 

729—730, 845, 857—858 

estoppel 857 — 853 

in Acts and Notifications 384 

Records— 

estoppel by 817, 818 

See ‘ PufcJie BecorJ” 

Record o^ Court 
obtaining copy of 550 Sol 

Record of evidence— 
m judicial proceeding 357 

presumption as to what w 5o0— 501 

proof of identity of pirty givin* 
evidence 501 

taken m accordance with law 557 


Re crimination— 

when allowed 031 — 682 


Re*ezamination— 
as to conversation cross examined 


to 389 

direction of 937 

introduction of new matter 937 — 6 >2 

object of 038 939 952 

rules as to 937 — 9o2 


Referee— 
admi siou by 

Reference- 

books of 


219 232 
467 463 473—477 


Refreshing memory— 
bj book of account 362 — 363 

copy of Statute 3SG 

expert 421 436 

in examination in chief 942 

of Jud^e 4"7 — 1"8 

Rjiorter or shorthand \ riter cotes 

ofendcncc 349 

rules as to 9>" — 99j 

Refusal to answer— 
iidercnce ”71 7S5 

Register— 

pullic '■<« Public Pt'ord 
under Bengal Ijind Re-'istratioo 

\ct . .. . 3-3 

71 


W LE 
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Register— conii 

lipUsm .. .. ..374 

birth .. .. .. 374 

burial . . . . . . 374 

Heath .. .. .. 374 

dedication., .. .. 374 

lands* village .. .. 374 

mamage .. .. .374 

naming . . . . . 374 

pnUic ; certiRcd copy . . 543 

Revenue . . 37O 

Registration- 

Act • certified copy tinder . 520 

„ copies giten under 375 

document inadmissible for vant of 510 
evidence of aubsequent oral agree- 
ment .. .. .. 643 

not proof 0! cvceulion . 472 

notice of title . 844it. 

of document containing admission 222 

officer, public servant 3CC. 367 

operating as notice . . . 203n 

pnonty •• •. 814 

proof of consideration C80 — 690 

want of , secondary evidence 595, 696 

Regularity- 

presumption , . 773. 778 

Rejection— 

of evidence . . 674, C75 

Relation of parties— 
evidence as to , 152 

Relationship- 
by blood, mamage, adoption 

312-313, 335—337 
op!Ti}oa os . , i2i 

„ „ expressed by conduct 

424, 445—448 

statements as to 312—313. 337—341 
See “ SlaUmenii as io Behlion 
fhtp ’* 

Relative- 

statement by . . . . 337 

Relevancy— 

and mode of proof ■ dutinction 462, 463 
definition of . . . 123 

„ obscurity of .. 38 

illustrative cases on the subject of 39 — ^72 
Judge mev ask how question re- 
levant • • • , 935 

legal •• •• •• 123 

limi t of • • • • • , 37 

logical • • • . • 123 


Paos 

Relevancy— conW 

meaning of . . . . 37 

mode of describing , . . 3g 

of admission . . 252— 2'>6 

M „ in civil cases 257—259 

„ books of account . . ijsg 355 

,, certain evidence for proving, in 
■ubsequeot proceeding the 

truth of facts therein stated 345—357 
character . . 450— 4GI 

.. confession caused by induce 

ment , irrelevant 260 — 272 

..confession made under promise 

of secrecy, etc . , . 277 

„ to be determined by 

Court not jury .. 267 — 268 

„ entry m public record 366—376 

„ existence of course of business 

212-214 

..ensfence of judgment, order, 

decree . 407 — 411 

,, fact constituting state of things 
under which facts ui issue or 
relevant facts happened . 135 

,, fact depending upon proof of 

other fact . . 936 

„ fact formmg part of same traas 

action . 133 

fact neeeasarv to explain or 

introduce relevant facts 151 — 152 

,, fact not previously dealt with 

as relevant • . . . 158 

fact showing amount of damage 163 

„ fact showing accident nr inten 

iion • , • 209 


„ (act showing conspiracy • • 155 

,, fact shows)" existeoee oi state 
of mind or body or bodily 
feeling . 191—208 

w toct stated by persons not u it- 

nesses ■ . 307—345 

„ fact the occasion, cause or effect 
of facts in issue or relevant 


facts •• 


135 


ground of opinion • • 

., Judgments 

„ in probate, 


. 448 

390—419 


moDial, admiralty, insolvency 
jurisdiction •• 397—404 

_ iudciaents relating to matters of 

ft public nature . . 404—407 

„ motive, preparation and conduct 


„ opinion • • 

, „ as to handwntiog 


420—424 

436-440 
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Relevancy—conti 
of opinion as to usages, tenets, etc 


443 444 

„ „ on relationship 445 — 448 

, oral admissions as to contents of 

docamenta 256 — ^2»7 

„ statements as to fact oi pnhbc 
nature m Acta and Notifies 
tions 333—385 

„ statements m law books 383 — 386 

„ statements in maps charts and 

plans 376-383 

proof of 15 

theory of 37 123 

Relevant- 

means admLssibln 3 j0q 

Relevant fact- 

evidence may be given of 125 

Religion- 

belief as to, not reqnixed m witness 886 

presumption as to •• 816 

tenets of 443 

ReUgrlQus foundation— 
cnnititntion and government of 443 — 114 
Remainderman- 
judgment for or against 353 r 

Rent- 

enhancement of 718—719 

estoppel by aeceptanco of 820 

fractional portion of 720 

free lind 730 

payment of hr mistake 672 

presumption 8l5 

Repeal— 

of enactments hy \ct 104 

Reply- 

evidence in 933 — 914 

speech in 939 

Report- 

admissible as hearsay evidence of 
reputed possession 751 

Indian Law 470 

I>aw presumption 570 

of acent adnussibihty of 23-> 

director confidential 23o 

, inspector of company 374 

, police fn'Sn 

, pul he offeer of what evidence 371 

„ surveyor to corporation 23o 

Reporter- 

note of evidence by 349 


Paoe 

Representative In Interest— 


and estoppel . 8G3 

meaning cf 2 jo 

Reputation— 

aa to marriage 340n 

evidence of 457 4i9 

general . 4C0 

general as to tnarnage 447 

la proof of right and custom 341 

M f I private tight 333 

inadmissible to prove insanity 433 

indgmcnta relating to matters of a 

pubbe nature 40i 

meami^of 333, 457 4G0 

of Witness 978 

statement as to 333 

Repute 

evidence of general 4iGn 

Res gestee— 

dying declaration 317 317n 

evidence of 153, 134 

m proof of mental and physical 
condition 107 

meaning of 134n 

of agency S33 

conspiracy 157 

principal and surety 243 

sell serving evidence not to be con 
founded with 233 

separate enme forming part of 707 

sUtements accompanying and es 
pUmtn^ acts 146 148 

Staten ents part of 492n 

Resldeoce— 

presumption ”*8 

Bes judicata— 

distmguished from estoppel 394 818 

estopjel bj 818 

principle on which rule based 39" 

6ee Jvdifmtnt 175 391 393 — 397 

Respondent — 

admissibility of evKlcnce of agamst 
CO respondent 33Jn 

admission or confession of 232 

Resumptlou— 

right of 715 

Retracted confession— 2is 2 go 

8ee Confution 

Revenue— 

registers '}70 

sale for arrears of 216—249 

eutvev chittah 3-O 
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F^oe 

neveoue officer— 

information rcceiTed by, aa to 
offence . 807 

Reveraloner— 

coasent by, presumption from '’06 707 
suit bv presumption 776 

Review— 


n-iture of proof in 118 1013 

Right— 

declaration as to pubbc and genen 1 332 

declaration bv deceased person as 
to j nvate 33 * 

existence of relevant facta ICo— 101 

judgn ent as to general or public 

404 — 107 

binds of pubbc general private 106 

opinion on 163 4®o 440 — 143 

private opinion not admissible 
to prove 443 

proof of 187—100 

pjblio or cenera) judgment proof 
of 166 

atatereent givm^ opinion as to 
public 33** — 33o 

statement in document relating to 
transaction under e 13 342 — 34o 

Ring- 

statement on 336 

Risk note— 

onus 700 

RiwaJ 1 Jam— 369 


Roadless return— 
as evidence 
evidence 

Ryot- 
admission by 
Rule of Road— 

judicial notice of 
what IS the 


171 2j4 321 
251 


243 


469 473 
473 


S 

Sale— 

conditional mortgage by 610 — 626 

m execution and for arrears of 

revenue 246 — 249 

irregularity onus 688 

private 2^8 


Sale for arrears of Revenue- 

rights of purchaser 


PaoB 

Sanity - 

presumftion 778 802 

Schedule— 

of Kcl 98 

Science— 

conclusions of judicial notice 473 474 

general object of 17 

great object c f X*hyBical 24 

matters of reference to 468 473 

meanmg of 427 

opinion on points of 424 428 

Scleutiflc instrumeut— 


pres imption of rcgulajity in case of 138n. 


Scientific Society- 

document of 375 

Scientific man— 

opinion of 42S 

Scientific escpresalon— 

meaning of 666 667 

Scribe- 

and attestation 633 

Seal— 

comparison of 637—640 

documents admissible with on t 
proof of j63— 568 

|ud cial not ce of 

proofof 43/ 5'*6 

of Courts and persons jud cial 
notice 468 471 472 

opinion ns to 438 

Search— 

hearsay answers given on 51^ 

for attesting witness 534 

document 5^'^ 


Search list— 
admissibility of 
Sebalt— 
alienation by 


601 

70S 


3oconflary evidence- 

admission by counsel 237—239 

480a 506«. 

admission of contents 507 515 516 
cases when of contents of docu 
n ent admissible ^ 

Limitation Act acknowledgment 510 
loss or destruot on of document 507 516 
ncnmgot 111500 501502 

no degrees of 
on ancient document 
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Secondary Evidence— conii. 

oral admission .. 2o7 

origin'll consisting of numerous 

ncconuts, etc S07, 521 

„ not easUi movable a07, ol9 

„ public document oOT, 5*0 

proof bj .. 409 oOl, oOC — o‘’2 

nben document in possession or 

lower of other party 506 

Eiai be given 506—^22 

where certified copy admissible a07, >20 

, commumcation m violation 
of duty 907 

Secretary of State— 

waiver of notice by S32 

Sedition— 

and proof of mtention 20S 

Seduction- 

damages in action for lot 

Self acqulaition— 

onus ‘03 

Separation— 

of joint estate 703 

Series- 

fact foiming part of mtention or 
accident .US 2t9 

Servant- 

attestation b\ 73(> 

Settlement- 

burden of proof Ul»}— (l5>4 

Sexual- 

access "Gs — *09 891) 

“Shall presume — 

meaning of 119 121 

Sheriff- 

admission b/ debtor i^R nat 2al 

ndmissioDS of under •shenfl or bailifi 

against 2alit. 

Shopkeeper- 

opinion of -I'M) 

Shopman- 

admission bj 23o 

Shorthand Writer- 

notes of as to wbat occui's at trial 4S0 

note of evidence by 3l9 

Signature- 

comparison of 537—540 

definition of 437, 43S 


PlOE 

Signature— cortfd 

diatmction between mark and 43Sft 

doenment admissible without proof 
of . 5a&— 3G8 

meanmgof . 531 

presnmption m case of ancient 
document 577, oTS 5S0 

proof of 4315_j40 o2r 527, o28 

Sign Manual- 

of Sovereign judicial notice of 468 471 

Signs— 

questions and amount to verbal 

statement 317 

testimony by 490 889 

Silence— 

admission by 844 

presumption from 144 148 149 

Similar- 

acts evidence of to allow intent 108 
facts evidence of, if uneotmeeted 
excluded 137, lOJ 

Sleep— 

adra *sion made m 221 

Soheitor— 

Ve AUotmj 

a Imission by 239 

cannot disclose professional com 
munication 893 

Soliloquy— 

ad nission made in 221 

Sovereign — 

access on and sign manual of 4CS, 472 

demise of 472 

document forming act of autbonti o44 

forei n judicial notice 4( s 4f9/i 473 

proof of orders of o4S 

Specifle Relief Act— 

po'sessoiy suit under 7o3 

Spoliation— 

of evidence 781 — TeQ 

Spy- 

Hot accompbee 91 7 

Stamp- 

admission mvabd instrument 222 

document inadmissible for want of 516 

document without smt on coosi, 

deration ,, o92a. 
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stamp— con<rf 

not required for letter containiojj 
admission . 521jt 

presumption as to, when document 
ejJfed for and Dot produced 67<,577 

presumption relating to, iti ciwe of 

lost document 5"" T79 

■want oi secondajy Evidence lOOit 

State— 

affairs of privileged -g9(» 

document referring to mvttera ol 9Sj> 
pcoofof tSi Ca" 

State of things— 
meaning of lOG 

under •Bhich facts happened evi 
deuce of ISa 

Statement- 
's to cause of death dUS 313 310— 3J0 
Sea ** DytriQ lleclaMlMu 
6y peftons dot witnesses 307— 3o7 

witness who ca-noot b» culled 74 
dutmguubed from, complaint 14S 

bow much of IS to he proved 338 

zQadf) under special circomstancet 
7 3u8 

presumption as to, being true 7o 

previous See “ J»rsiwt« 

Statiment ” 

piobabilitv oi 32 

Statements accampanylag and 
explaining acts— 
admissibility of )46 ]47 

Statement against interest— 

admissibiCtyof 312 525—331 

burden of proof 332 

difference between law of India and 
England 5^7 

extension of English rule 309—370 

ground of reception of 300 — ^310 

m escaping cncniAal jwosecution or 

suit for lUmage^ 327 

meaning of entry against mterest 320 
nature oi the mterest 32 — 327 

must be agamst interest when 

made 328 

need not be contemporaneous 331 — 33’ 
partially 320 

pecuc-umy 320 

personal knowledge unnecessary 331 — 333 
■ptopriet,iiy 320—330 

whether evidence of collateral facts 331 


fitatemsot mads la course of 
huslttess— 

adnusfubdjfi ol 321) 

burden of pnipf 324 

conteniporaneous not required 32J 

grouBd of reception 30a 

meamngof “ course of business 322 

persoriai knowledee unnecessaii 32" 331 
whether evidence of coUitenl 
tnflfters 3 '4 

Statement as to matter of public 
and general interest-- 
odmusihilitv of 312 

fotm of the declarntion 334 

Im Niota and Interest 13-4--33J 

meaning of terms ‘ public and 
“ general J33 

nature of the opinion 33" 

eeputauon at to p v»tvcular fict« 33 1 

Statement as to relationship— 

admissible aa to pofticular facts 341 

it* moki 3tl 

must be made ante mold^ 340 
need not reler to contemporiueoos 
event ‘^41 

perauns from whom receivabls 338—339 
peteoiial knowledge uanecMgurv 319 

Status- 

judgment dec! rm 391 19"— 398 

meaning of 

Statute— 

prcaumi bon flS le^ard' 
pubbe and private 
Steamship company— 
and oepli^nce 
Strict— 

proof 118 1012 

StrWnan- bss 103, W. ’93 

Suhloct- 

naturat diatribution of 1^ 

tabular bcheuie of eucU dustribution lb 

Sabornattou— 

0|«»ICQC> 

Subpeeua duces tecum— 

meaning and effect nl 9^7 

textured in cise ol stransci^ 
tesistance to on ^vind oi hen 
when nece ‘saiy 

witn'« attendms, on cross 

. 953 

examinatiun 

wilBWs Cfdled on DfcW ni couo^l 
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Succeesion— 

family "ST 

Suicide— 

ptcaumi tir.ii fijr nn-'t 744n . 805 

Suit- 

ZQl2<t Ull IinV^hLvIp of flllHl 393 

pending 301, 393 

Summous— 

service of oms 688 

to prodace document 5l2 

Suppression— 

of eviilenc" 781 

Surety - 

and primipil admission 243 

acknowledgment of debt 24tn 

jiidtinent a^uQ>t debtor not bind 

ms on 411 

Surrounding circumstance— 

ambi^Uf as document 83C 

evidence of oS8 <»19 (5*1 

Secrecy— 

ptomuo of cunfevn n 288 289 

Survey- 

Government, map J"0 377 oC8 )C9 
officer opinion of dkar*palral 371 

revenue cUittah 3"0 

statement on as to public or general 

riabt 542 

Survey map— 

adcmssibility of 3?<> 377 278 

admission m 232 

as evidence of possession 278— 38<* 

„ evidence of title 28U 

cucti&ed copy of 378 

chittalia 382—383 

evidential value of 38(5 — 333 

Survey OfQcer — 

proceoflings of 5^0 

Surveyor- 

of corporation admission bv repoit 

of 235 

Survivorship- 

presumption 7s7 — ^788 MU 

System- 

fact slioiring. Of accident 137 209 


Technical expression- 

me ining of 


Teis Ebana- 

rei,!ster 370 

Telegram— 

presumptions as *0 . 314,809 

proof of, contents of . . ooc 

Telegraph- 

contents of message , . , . 675 

message b\, presumption 675 

Telephone- 

communications bv ,, 809 

Tenancy— 

presQirption of permanent 813—814 

proof of 871 

Tenant-la common— 

admtssion bv , , 242- 

Tenant— 

aul landlord eontmuanee of 

relationsbip .. 872, 87S 

and landlord encroactinent .. 811 

, proof bv peml of 

relation o93, 608 

„ reUtioDsbip onus 

717— 721, 744—740 
, rent free land 739—731 

ejectment 719—720 

enbaccement of tent 718 — 719 

estoppel acaiQst 830 

of 821n , 8G7— 878 

, ” at tbe besmniog of tbo 

tenancy ” 878 

against ‘ conCrnasnce of 
the tenancy ” 87'’ — 87S 

parson claiming 
through landlord *’ 874 — 870 
person claimins 

through such tenant 874 

fractional portion of rent 721 

holding oYcr 872 

intennediate tenure 720 

permanent 811 

plea of part pos'es'ion 721 

po«*esswn of cannot le adverse 871 872 
presumption of permanent holding 

840, 840n 

relation of, uitli landlord 807 — 874 

Tenets— 

opinion on 424 

of anybody of men or family 

opinion as to 464 

Term — 

used m particular place or by 
particular people . . 
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Territory — 

CntLat jud 0 al not C' 


Testator- 

evidence of hnl its of 

Testimony — 

See Witness 

Theft— 

presumption of 

Thais— 

accuruoy of 


4 C'< m 

76'^— 770 
47a 769—770 


3l>0 

3i>0 5bS 569 


Thakbufit— 

bordea of proof? 6S4 

Title— 

acts ol ownerslup sbowuig 102 

ndtBission as to bv mtanget of 
property 236 

assernoQof decree ondeiiceof 181 

bv estoppel 858 

n t ofHce of estoppel to pass 
oaia 731—732 

predecessor in adtoissionby ^19 

of Indiia Endeoea 4ot 97 lOO lOl 
proof of 16d 

sarvor map as ftvideaoe of 379 

nliethcr fiensal Land Regis rat on 
Peg ster evidence of 3 3 

Title deeds - 

productwnof of mtne pot^irty 909 

Time— 

-idmisaibiliti of evidenro to lol 

divisions of judicial notice 468 473 

Tombstone— [ 

statements upon i 313 336 

Tort- i 

not presumed ^ 

onus ^ 

Torture— \ 

for purpo e of extracting { oufeasioa 

206—207 272 

Trade- 

expert evidence as to matte) 


Trade term— 

mcamnsof gyj 

Transactions— 

exclusion uf evidence of uncon 
nested 

facts forming part of same 133 134 
litiL In chain of 131 

meaiunjtof I34 17(>_i-j 

offences coast ti.tiog part of same I34 
“lenes of I34 

touchinK r "hts and custom IGj 

Tranalerabllity— 

and estoppel 867 

Translation- 

Court whether conclusive 66') — 6 0 

meaning of 669—6 0 

of doenment ordered by Court 99 j 99G 

Treatisa— 

opinion of expert tsptessed in 436 

Trespass— 

damages in aetioB for 164a 

Trespasser— 

and limit ition 8 3 

Trial- 

statements made in p rtv s pre 
aenced rb^ 149n- — 1 >j0a 

statement of Jnd<70 as to what 
occurs at 4S0 

Trover- 

damages 1 


action for 


Trade mark- 

right to uae 
an i estoppel 


:ten3of 42i 


bAl-8S2 


Trust— 

estonpet vn fci 

Trustee— 

■vdmissioa bv 231 "’43 

cannot set Up adverse t tie S3S 

estoppel In ca'e of 837 838 

good faith on IS 7o7 63 

U 

Undue influence — 

and purdsmasbin 

distinctton between and incapacity 763n 
m Case of wills 76“*— 763 

proving confession 

presumed from usurious lUteres* 81~ 

Usage— 

a^cting contract f*®" 

annexed to contract evidence 609 

645-^18 



Fade 


Pace 


T7sage--con(i, 

distinction betircen custom and « 4l2n 
CTidence of, to adect document . 638 

foreign . . 423 

Jong, best cTponent of right I65/I 

meaning of 163 

of trade ICO, 19(^101 

„ bodv of men or family, opinion 

as to 413 

opmionasto 424 443, 443n 

proof of 443 C49n 

requi'it®3 of 167—163 


XTsage of trade- 
evidence of 1C9 190 I9I 

requisite* of 167 — 1C8 


Uttering — 

counterfeit com and forged instru 

nients 192, 192n , l9Gn 193 199 b 201 


V 

Vakil- 

admi««onby 237 233 

cannot disclose professional com 
Tuumcation 893 

See *' Pleader ” 

functions of 237 233 893 


Value- 

opimon evideoceof 423 

market or rate 424 


Variance— 

of document COS — 653 

, doenraent “as between the 

parties ’’ 626 

„ document who may give cvi 

deuce ^ 671—672 

Vendor and Purchaser- 

estoppel In caso of 870 

Verbal Act- 

moaning of 147 

View- 

by jury, assessors and magistrate 

109 1007 

Village rights— 

opinion ns to 442n 

Voire Dire— 

csauiinati m on the 940 b 


Volunteering £:ridence— 

striking out . 939 


w 

Waiver - 

bunion of proof . 732—733 

estoppel bv . 826 

in cnmuial cases 133 

of contract 643 

, notice by Secretary of State 832 

,, objection to esndeuco 940 

, proof . 466 

See * Oon»e«< , ” “ Conlraet ’’ 

Wajlbul Ar 2 — 

admissibility of entry m SOS— 371 

Ward- 

admission of guardian 239—240 

Warning - 

want of, does not invalidate con 
fession 290 

Waste land 

presumption 813 

Way-warden— 

admission by 335 


Weight- 

due to altered document 741 

of evi lence of ebaraeter 453 

to be given to admissions and con 
fessions 226 — 227 

Wlfe- 

foropetency of 708 709 889—800 

communications during marnsge 

893—895 

effect of admissions of, as against 
husband 235 

examuiatioQ of as to non access 763 — 7C9 
Hindu purchaser from 033 

representation of os offectmg hiis 

band 837n 

Will— 

ambiguity m Cj8 — Cd9 

attestation of 628 537 736 

attesting witness repudiating 736 

bequest in satisfaction of debt 804 

by purdinashins 733n 

certified copy of not public record 3”2 
construction of 592 Cil — 6o2 073 

estoppel from disputing 835 

evidenee of disposing mind 139 140 140n 
, habits of testator C71 

,, surrounding circum 
stances 6ol— C52 

Ilmdu construction of 651 

, executor 401 — 10’ 
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Will— ctwiJif 

fmpeachCng onna 735 

Indian, constrnction ol 651 

inofGctous 733 b. 

interest to contest . . 736 

latent ambignity 654 — 655, 6D1 — 662 666 

invalid and estoppel . 677 

meaning of due execution 734 

onus of proving 733 — 736 

presumption of knowledge of eon 
tents 664 

probate proceedmgs do not deter 
aim© title 735 736 

proof m Solemn form 736 

, of mark to ' 438n 439n 

„ , execntion of 734 

quantum of evidence to prove 733 

relating to affairs of family 313 336 

statement m relation to transaction 

313 31** 

in as to pubbe or 
general right 342 

under S' 13 342 

void for fraud, coercion, inpor 
tunity 763 

Withdrawal of witnesses^ 

Court directing 933 

Without prejudice— 

admission 223 258— **09 

comrauniestion 104 

meaning of 2'i8« 

Witness- 

accused cannot be examined as 887— SS8 
advocate and 888n 

approver 887 

assessor <<88 

attendance of, procedure 927 

attesting 628 529—531 

bribed 976 

called by Court 1004— J005 

caUing after close of case 931 

cannot be found 529 

cited and not examined, presurap 
tion 783 

character of 450 

child 45S 

comparison of irritmg by 637 633 

competenev and compellability of 

8S3 885 927 940 
conspiring to give false evidence 34 

convicted of crime 967 

corroboration of 94“ OS'* — 987 

Court cannot refuse to examme 931 


Wltneaa— eonid 

cross^iamination of 943 

cross-examination of own 970— 97» 

dead . 34 t 

defamation by 0‘’9 

demeanour of 109 112 117, 939 

deposition of, public document o45 

diseased m body or mind 886 

document shown to inspection 962 

drunken 837 

dumb 889 

dying or falling ill before cross 
examination 645 

evidence of or affidavit, ordiaanty 
pot receivable agomat party in 
subsequent proceedmgs 252 

examination m chief of 93 j 940 

examination of by mistake 945 946 
„ , coniidered gcucr 

ally 927—934 

exclusion of from Court room 933 

executor 588 

expert not called as opinion of 436 
freedom from arrest O'*!!— 930 

„ police restraint S'*® 

grounds for believing and dis 
believing 3^ 

giving hearsay should be stopped l^S 
unpeachment of 073~9"1 

incapable of giving evidence 345 3ol 

incriminating question 012—915 

juror 853 

kept out of the way 
liability of for failure to give en 

, nl‘> 

dence 

matnmun al proceedings 889—890 

must generally speal onl^ to facts 4‘’4 
non attendance liabil ty to dam 

929 

a^es ^ 

notimpaitlal 

party production of title deeds 909 
number of witnesses 924 9’6 

opinion pf 

order of production and examma 
twn of 934 93S-9o2 

party to ciTil suit 889 

privilege in respect of evidence 
given by ® ® 

presumption as to accuracy of 
record of wbat said 

provisions as to and ernmination 0‘5 
question as to credit of 9*^ 

questions put to by Judge t 

recalbog „ 
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Witness— eonfi 

re-examination of 952 

nght of accused to have intness 
examined dt novo 931 

rnlea as to examination of 76 

sent by police presumablj under 
restraint 81C 

statement of 108 

, by persons who cannot 

be called as 307 — 357 

„ of, to pohee-ofBeer not 
public record 371 

unworthy of credit 975 — 976 

when compelled to answer 962 — 965 

while hemg examined may be 
ashed whether contract, etc , in 
wrtmg 9o8 

who 13 competent to attest 531 

„ mav testify 83.>— 889 

whose attendance cannot be pro 
cured without delay or expense 345 
Word— 

meaning of judicial notice 4G9 

„ „ used in peculiar *ea$e 

CCG— 071 

opinion as to meaning of 443 


Paax 

Workman— 

opmioR of 428 

World- 

geographical division of 468, 471 

lesson from observation of the 19 

Writing— 

comparison of 637 — 540 

cross exammation as to previous 
statements m 059 — 962 

evidence as to matters in 9o8 — 9S9 

,. given m 889 

when exclusive evidence 77 

, required for agreements and 
conveyances 601 

Written statement— 

admission in 221 

not public document 645 


Z 

Zemindar— 

admission by . 240 

Zemindari— 

presumptions 739—740, 765, 812—613 





